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FPSC - Record&IRep()(llng 

DIRBC'l'OR, DIVISION OP RECORDS AND~RTING 

DIVISION OP COMMUNICATIONS (AUDO) ~ 
DIVISION OF LBGAL SBRVICBS (COX) C f\'£JS 

RE: 

AGSNDJ\: 

DOCli:BT - BBLLSOOTH' 8 PETITION TO LIPT 
MMJOrl'ING IHPOSRD ON ITS BUSINESS PRACTICBS 
Rl!GARDING Dl'l'RALATA PRBSOJ\SCRIPTION. 

PBBROARY 3, 1998 - RBGULAR AGBNDA - OBCISION PRIOR TO 
BEARING MOTION TO DISMISS (ISSUE 1) - PARTiLBS DID NOT 
RJBQOBST ORAL~ - PROPOSBD AGBNCY ACTION (ISSUB 2) 
- lN'1'BRBSTBD PARTIBS MhY PARTICIPATB 

CRITICAL D.lcrBS: NONS 

SPECIAL INSTRUCTIONS :. I:\PSC\CMU\W'P\971399.RCH 

CN!B 8ACXGROUND 

By Order No. PSC-95-0203-FOF-TP, isoued on February 13, 1995, 
in Docket No. 930330-TP, the Commission found that: im:raLATA 
presubscription was in the public interest and o rdered the four 
lar ge loca l exchange companies (LECs) to implement int:raLATA 
presubscription by the end of 1997. In the same proceeding, the 
Commission ordered the LBCe to file tariffs by July 1, 1995, 
instituting a rate element to allow the recovery of implementation 
costa for intraLATA presubacription. 

On June 30, 1995, BellSouth Telecommunications, Inc. 
(BellSouth or the Cocnpany) filed the required tariff. In addition. 
BellSouth proposed to introduce several new intrsLATA 
presubscription-related services and to reflect tariff language 
changes in ita Access Services and General Subscriber Service 
Ta~iffa . on Hay 23, 1996, Order No. PSC-96-0692-FOP-1' was issued 
approving Bellsouth'e tariff. On May 24, 1996, ::he Florida 
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Interexchange Carriere Association (PIXCA), MCI Telecommunications 
Corporation (MCI) and AT•T Communications of the Southern States, 
Inc. (AT&T) (the Complainants) filed a Joint Complaint against 
BellSouth. The Complainants alleged that BellSouth had devised 
anticompetiltive business practices and unreasonable tariff 
provisions which, if allowed to r~~in in effect, would hinder the 
exercise of competitive choices. The Complainants argued that 
these practic~s would enable BellSouth, a dominant: incumbent 
provider of local exchange services, to use its position to gain an 
unfair advantage over intraLATA toll competitors. thereby 
frustrating the purpose of Order No . PSC-95-0203-POF-TP. 

On June 11, 1996, the Complainants protested Order No. PSC-96-
0692-FOF-TP and requested a hearing. On June 13, 1996, BellSouth 
filed a response to t he Joint Complaint, along with a Motion to 
Dismiss. The Motion to Oiemiss was withdrawn by BellSouth on 
October 4, ~996. 

On October 17, 1996, the Commission conducted an evidentiary 
hearing on the issues in this consolidated proceeding. The 
Commission voted on the issues at its November 26, 1:996, Agenda 
Conference . The Commission's decisions were memoria lized in Order 
No. PSC-96-1569-FOP-TP issued on December 23, 1996, in Docket Nos. 
930330-TP and 960658-TP. 

On January 7, 1997, BellSouth filed a Motion f.:;::: 
Reconsideration of Order No. PSC-96-1569-FOP-TP. on January 21, 
1997, the ~lainants filed a response to BellSouth's Moti on. At 
the APril 14 , 1997, Agenda Conference, the Commission voted to deny 
BellSouth' s motion for Reconsideration. This .::ction wao 
memorialized in Order No. PSC-97-0518- FOP-TP issued on May 6, 1997, 
in Docket No. 930330-TP. 

On October 21, 1997, BellSouth filed a Peti tion to Lift the 
Marketing Restrictions Imposed by Order No. PSC-97-0518-FOF-TP, in 
Docket No. 930330-TP. On November 10, 1997, MCI and the Florida 
Competitive Carriers Association (FCCA; formerly FIXCA) filed 
responses t .o BellSouth' a petition. On the same day, the Joint 
complainam;.s filed a motion to dismiss BellSouth' s petition. On 
November 18, 1997, BellSouth filed a Response and Opposition to the 
Joint Motion to Dismiss. 
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DI 8CW19I OK OP 1S8QB8 

ISSUE 1: Should the Commhsion grant the Florida Competitive 
Carriers Association, MCI Telecommunications Company, a nd AT&T 
Communications of t he Southern States' Joint Motion to Dismiss the 
Petition of BellSouth Telecommuni.;ations, Inc. t o lift marketing 
restrictions imposed by Order No. PSC-96-1569-E'OE'-TP? 

~'H!tHDATia!: No . Consider ing the facts alleged as true and in 
the light most favor able t o Bel lSouth, the Commission should deny 
the Joint Complainants' Motion to Dismiss . (COX) 

STAll NWJSI S ; 

The purpose of a mot ion t o dismiss is to raise as a question 
of law the sufficiency of the facts alleged to state a cause of 
action or claim. See Augusti ne y. Soythern 8ell & Telegraph Co. 91 
So . 2d 320 (FL 1956) . I n other words, the issue is whe t her the 
petition states a claim upon which the Commission can grant relief. 
In det~rmining the suffic i ency of the petition, consideration is 
confined to t he petition a nd the grounds a s serted in the motion to 
dismiss. See Flye y. Jeffprdo 106 So.2d 229 (l D.C.A. 1958). The 
Commission must take all material factual allegations of the 
petition as true. See yornos y. Dawkins, 625 So . 2d 349, 350 (1 
D.C . A. 1993). The moving party must specify the gro~nds for the 
motion to diemiss . The Commission must construe all material 
allegations against the moving party in determining if the 
petitione r has stated the necessary allegations . See Mat thews y. 
Matthews 122 So . 2d 571 (2 D. C.A. 1960). 

In thei r Motion to Dismiss, the Joint Complainants argue that 
BellSouth' s petition is nothin9 more than a second attempt at 
r econsideration of the Commission's Order No . PSC-96-1569-E'OF-TP 
and therefore violates the principle of administrative finality . 
Citing the Florida Supreme Court ' s decision in Peoples Gos System. 
Inc. y. Moapa, 187 So . 2d 335 (Flo 1996), the Joint Complainants 
state the Court held that orders of an agency must at some point 
pass out of the agency's control and become final , absent 
e xtraordinary situations such as fraud, miataku, or change of 
circumstances . The Joint Complainants claim that BellSouth has not 
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demonstrated sufficient e xtraordinary circumstances , e ither legal 
or factual , to war rant the Commission disturbing its Order . The 
Joint Complainants believe that the data BellSouth provided with 
its petition to lift the r estrictions demonstrates little more than 
that the market is responding to tho restrictions as the Conmission 
intended . 

E'urthe r, the Joint Comrlainants assert that BellSouth has 
failed to d•etail its loca l exchange service market share for the 
t ime period before and after the marketing restrictions were 
imposed. The Joint Complainants believe that the Commission must 
evaluate t his data in its consideration of the BellSouth Petition . 

In its Response and Opposition to the Motion to Dismiss, 
BellSouth a rgues that its petition is not a second motion for 
reconsideration but is i nstead a factual showing t hat the intraLATA 
market has changed more quickly than the Commission ant.icipated in 
its earlier Order. BellSouth states that lt is prepared to 
demonst rate the changed circumst ances at hearing . Bell3outh 
believes that it has cited sufficient support ing data in its 
petition to lift t he restrictions. BellSouth claims that it is 
seeking to prove that the goal of the Commission's Order has been 
met by its demonstration that intraLATA competition in Florida is 
now thrivtng. 

Considering the facts alleged as true and in the light most 
favorable to BellSouth , staff recommends that the Commission deny 
the Joint Complainants' Motion to Dismiss . BellSouth has alleged 
sufficient facts to demonstrate changed circumstances and thereby 
the requested r eli ef of lifting the restrictions imposed by t he 
Commission' s Order . BellSouth's petition provides data indicating 
a 26\ loss o f toll PIC-able access lines for the period of June, 
1996 t o September, 1997, and also showing that 34\ of new 
residential customers chose an intraLATA carrier other than 
BellSouth for the period January, 1997 to August, 1997. This data 
does indicate changed circumstances tha t may demonstra~e that the 
purpose of the Commission's earlier Order has been met. 
Accordingly, the Motion to Dismiss should be denied. 
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ISSUE 2: Should the Commission grant BellSouth's Petition to lift 
the marketio.g restrictions imposed by Order No. PSC-96 -1569-FOF-TP? 

RBCOMMBNDATJON; Yes. The Commisaion shoul d grant BellSouth' s 
Petition to lift the marketing restriction~ imposed by Order No. 
PSC- 96-1569 -POF-TP. (AUDU) 

STAfP ANl\LXSIS: 

In Order No. PSC-96·1569-FOF-TP, i ssued i n Docket Nos. 930330-
TP and 960658-TP, the Conmission found that the telecommunications 
industry i s in transition to a competitive market. Absent a fully 
competitive intraLATA toll market, the Commission determined that 
certain restrictions were appr opriate. Specifically, the 
Commission determined that: l) aellSouth could not market i t s 
i ntraLATA toll service to a new customer, unless the customer 
introduced the subject ; 2) BellSouth could not initiate marketing 
efforts designed to d.issuade cus tomers, business or residential, 
from changing their int:raLATA carrier from 8ellSouth to another 
carrier for a period of 18 months; and 3) Sell South could not 
ini tiate communications with existing customers about its intraLATA 
services when existing customers contact BellSouth for reasons 
unrela ted to intraLATA toll service for 18 months from the date of 
t he O:::der. These restrictions were i ntended t o increase customers• 
awar eness and to allow the IXCs t ime to establish their presence in 
the intraLA'lA toll market:. The 18 months restrictions are to 
expire by June 23 , 1998. 

on reconsideration in Order No. PSC-97- 0518-F'OF-TP, the 
Commission upheld its earlier deci sion to impose certain marketing 
restrictions on 8el1South regarding new and existing customer 
contact protocols. The Commission determined that due to 
aellSouth ' s •gateway• status, the marketing restrictions were 
necessary since the intraLATA toll market was in its infancy. 
However, tbe Commission deliberated the marketing restrict ions 
extensively during the November 26, 1996, Agenda Conference and 
concluded t.hat this issue cou~d be revisited at a future date if 
market conditiono dictate otherwise . 

In its Petition, BellSouth argues that the restrictions have 
served their purpose i n increasing customers• awarenes.s regarding 
the availability o f vari ous intraLATA carriars, as well as to 
provide the major interaxchange carriers (IXCsl time to establish 
themaelves in the i ntra.LATA market. BellSouth further a rgues t hat 
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its recorda indicate the presence of customers' a wareness r egarding 
choice of i n t raLATA toll providers . With this Petition, BellSouth 
provides intraLATA t oll statistics indicating that it lost 26t of 
existing intraLATA toll •PIC-able• residential and busLness access 
lines between June, 1996 and September, 1997. BellSouth further 
argues that bet ween January and August, 1997 , a pprox imately 34t of 
new residential customers elected i ntraLATA toll providers other 
than BellSouth. In i ts respons6 to the Joint Motion to Dismiss, 
BellSouth argues that the data provided is relevant and useful in 
demonstrati ng a thriving intraLATA toll market i n Florida ; thus, 
the goals of Order No. PSC- 96-1569-FOF-TP have been met . 

BellSouth contends that it has been competitively 
disadvantaged compared to the •[l)arge interexchange carriers who 
provide local, intn.LATA toll and interLATA toll . • BellSouth 
argues that. these large IXCA are not bound by theoe marketing 
restrictions, and contends that some IXCa • (a)re mi sleading 
c ustomer s t •o believe that only one long distance company may be 
designated.• BellSouth asserts that customers are disadvantaged in 
the competitive intr&LATA toll market, since a customer who elects 
an intraLATA toll provider o t her t han BellSouth can only benefit 
from the existing BellSouth Extended Calling Servic·e CECS) by 
dialing around to access Bell South's ECS. In conclusi on, BellSouth 
petitions that these res t rictions be lifted or, alternatively, that 
the Commission grant some measure of relief from the Order• s 
restrictions. 

In ita response to BellSouth' a petition, FCCA argues that 
these restrictions should not be lifted prior to their expiration, 
since these restrictions were intended to protect its members from 
unfair and anticompetitive behavior from BellSouth . FCCA fur ther 
argues t hat the restrictions were intended to provide its members 
with the opportunity to develop a presence in the intraLATA market 
that is suffic ient to cope with the •gateway• status enjoyed by 
BellSout h. PCCA asserts t hat lifting these restrictions 
prematurely would truncate the remedy afforded to the Joint 
Complainant\8, and conaequently re-expose its members t o renewed 
unfair and anticompei:itive practices that were t he subject of ito 
joint complaint . FCCA concludes that there is no factual or legal 
basis that supports rescinding any part of Order Nos. PSC- 96-1569-
FOP-TP or PSC-97-0518-P'OP-TP prematurely. FCCA disputes 
BellSoutb's asaertion that t he restrict ion• are no longer needed to 
achieve tho Commisaion•s objectives and deniea that BellSouth is 
unfairly disadvantaged by t hese restrictions. FCCA a rgues in the 
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Joint Motion to Dismiss that the data BellSouth has provided 
showing mark.et-share erosion does not i ndicate BellSouth' s overall 
market share, and concludes that BellSouth'a alleged market-share 
e rosion does not alter the Commis sion'" earlier decision. 

Staff notes that BellSouth's statist ical information is useful 
a.nd relevant as it pertains to its petition. Based on information 
presented to staff, it appears that approximately 75t of 
BellSouth' s access line.s are residential lines . Further, the 
distribution of BellSouth' s loss in "PIC-able• lines between 
residence and buainess appear to follow this same 75t residence/25t 
business breakdown. Thus, staff agrees with BellSouth that this 
data shows the presence of a thriving intraLATA toll market as was 
intended by the Comm.ission Order. St aff notes that the Joint 
Complainants have not commented on the accuracy or validity of 
these sta t istics; however, PCCA argues that this data docs not show 
BellSouth's resulting market s hare. Staff views these statisti~s 
to imply increased intraLATA activity . Since the greatest 
reduction in PIC-able access linea appearo to be in reoiden t ial 
access lines, staff is satisfied with this data and believes that 
it is sufficient i n ascertaining the level of i .ncreased activity in 
the intrai.ATA market. 

Staff disagrees with BellSouth that it is disadvantaged 
because tt:e major IXCs are not bound by these restrictions and 
therefore can cross-market their local, intraLATA, and interLATA 
toll services. BellSouth is prohibited by Section 271 of the 1996 
Teleccxrrnunicationa Act from providing interLATA toll services, and 
there is no uterial local cccupetition to support ito argument that 
it is disadvantaged by the I XCo• cross -marketing strategy. Staff 
believes that as the various urket boundaries are removed, cross­
marketing of services is a viable marketing strategy. Staff 
believes that it is rather speculative to assert that such cross­
marketing currently e.xists at such levels that BellSouth could 
claim it is being disadvantaged. BellSouth's claim that the IXCs 
are misleading customers to believe that they can only designate a 
single long distance company is unsubstantiated. If BellSouth so 
believes, BellSouth can rightfully file a complaint with the 
Commission. Staff disagrees with B.ellSoutt:' e assertion that 
customers who elect other intraLATA toll providers are 
disadvantaged regarding BCS, because this characterization is 
inconsistent with the concept of intraLATA choice. It is possible 
that the individual customer who elects an i ntraLATA toll provider 
other than BellSouth will have to dial l OX.XX to acces BellSouth' o 
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ECSJ however, custocners• choice for intraLATA toll providers h the 
essence of intraLATA toll presubscription. 

Staff agrea1 with PCCI. that these restrictione were intended 
to prevent unfair and anticompetitive behaviors , and to give its 
members time to develop a presence in the i ntraLATA market. Also, 
staff agrees with PCCA that an early lift!ng of these restrictions 
will truncate the remedy afforded the Joint Complainants. However, 
staff can neither confirm :~or disprove the assertion tha~ such 
premature relie t will re-expose FCCA's members t o renewed unfair 
and an ticompetitive practices. St aff disagrees with FCCA that 
there is no factual or legal baeis to support rescinding any part 
of Order Nos. PSC-96·1569-FOP· TP or PSC-97-0518 - FOF·TP prematurely. 
In its ea.rlier deciaion, the Commiasion asserted that it could 
revisit itl deci lion as market conditions may warrant. Staff 
contends that it is this sort of market erosion information that 
the Commission was alluding to when it stated that this •(i)ssue 
could be revisited• at a future date it market conditions dictate 
otherwise. 

Staff notes that PCCA has not provided any statistics to gauge 
the existing intraLATA market or to refute BellSouth's statistics . 
Staff believes that BellSouth's etatistics are relevant and 
reasonable. Staff notes that th"se are the only statistics that 
h3ve been presented in this docket as proof and ae a gauge of the 
c11,rrent level of activity in the intraLATA toll market. Staff 
believes that it is this eort of change in market conditione that 
the Commieaion bad in mind when it asserted that it could revisit 
its decision at a later date. Accordingly, staff recommends that 
the Commission should lift the marketing restrictions imposed on 
BellSoutb in Order No. PSC-96·1569-FOF·TP. 
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ISSQB 3 : Should this docket be closed? 

• 
BBCOMMBNDATIQN: Yea. It the Commission approv·ea staff's 
reconunendat.ion in Issue 1 and denies the Motion t o Dismieo, t his 
docket should be closed unless c person whose subet~ntial interests 
are affected by the Commission's decision in Issue 2 fileo a 
protest within 21 cays of the issuance of the Cocmlis8ion• B Proposed 
Agency Action Order. If the Commission denies sr.aff' a 
reconunendat.ion in Iaaue 1 and grants the Motion to Diemiae, this 
docket shou:ld be closed. (COX) 

STAPP ANALXSI S : If the Commission approves staff's recommendation 
in Issue 1 and denies th~ Motion to Dismiss, this docke t should be 
closed unless a per11on whoaa substantial interests ~-:e affected by 
the Commission's decision in Iss~ 2 files a protest within 21 days 
of the issuance of the Commiswion's Proposed Agency Action Order. 
If the Commission denies staff's recommendation in Issue 1 and 
grants the Motion to Dismiss, this docket should be closed. 
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