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FROM: RICHARD C. BELLAK, DIVISION OF APPEALS ﬁé B

RE: LETTER TO DEPARTMENT OF ENERGY (DOE) SECRETARY FREDERICO
PENA CONCERNING NORTHERN STATES POWER COMPANY V. DOE

On November 14, 1997, the Federal Court of Appeals for the
D.C. Circuit issued its decision in Northern States Pow

DQE, 128 F. 3rd 754 (D.C. Cir. 1997). Therein, the Court held that
petitioners, including the Commission, have a “potentially adequate
remedy” for the DOE’'s failure to take spent nuclear fuel (SNF)
beginning neo later than January 31, 1998, That potentially
adequate remedy, according to the Court, is provided in the
Standard Contract. However, the Court issued a writ of mandamus
precluding DOE from characterizing its delay as “unavoidable”.
Significantly, the Court xetaipned durisdiction over the case
pending compliance with its mandate. The Northern States Powex
opinion is attached. (Attachment 1)
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Accordingly, the state petitioners, including the Commission,
have sent a letter to DOE Secretary Pena asking what DOE‘s plan to
comply with the Court’s cpinion will consist of. The purpose of
the letter is to test whether DOE will now provide an adequate
contractual remedy or whether, as is more likely, DOE will do no
more than it has previously. In either case, this correspondence
appears to be a logical next step to follow up the Court's opinion
in Northern States Power. Moreover, because the Court has retained
jurisdiction, the Court appears ready to entertain requests for
actions appropriate to any refusal of DOE to provide an adequate
remedy now for its failure ro perform. The January 15, 1998 letter
is attached. (Attachment 1I).

RCB
Attachment
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Alsbama PSC



A CTACHMENT 11

STATE OF MOCHIGAN
DEPARTMENT OF ATTORNEY GENERAL

JOE D. SUTTON 6545 MERCANTILE WAY, STE 15
Deputy Anerney Camersl LANSING, MICHICAN 411

FRANK J. KELLEY

ATTORMTY CENTRAL

January 15, 1998
Honorable Frederico Pefia RECEIVED
Tt 1998
1000 Independence Avenue, S.W. JAN 20
Washington, D.C. 20585 i e
Florida Public Bervice Commisslon

. Dear Secretary Pefia:

The State Petitioners in Northern States Power Co, et al v U. 5.
Dept of Energy, et al, 128 F3d 754 (1997), seek your formal response as to what
actions the t of (DOE) is undertaking *o comply with the
Nuclear Waste Policy Act of 1982, as amended (the “NWPA"), and the Court’s
decisions in Northern States Power and Indiana Michigan Power Co, et al v Dept
of Energy, et al, 88 F3d 1272 (1996).

In Indiana Michigan, the Court ruled that the NWPA “creates an obligation
in DOE, reciprocal to the utilities’ obligation to pay, to start disposing of the SNF no
later than January 31, 1998” (88 F3d 1272, 1277). The Court in Northern States

reaffirmed this holding, stating that “DOE’s duty to act could hardly be more clear”
(128 F3d 754, 758), and that: :

Given DOE's repeated attempts to excuse its delay on the ground that
it lacks an operational repository or interim storage facility, we find it
appropriate to issue a writ of mandamus to correct the Department’s
mhppmmmnﬂm& Accordingly, we order DOE to
proceed with con remedies in a manner consistent with NWPA's
command that it undertake an unconditional obligation to begin disposal
of the SNF by January 31, 1998. More specifically, we preclude DOE from
concluding that its delay is unavoidable on the ground that it has not yet

prepared a t tory or that it has no authority to provide
mphdfahﬂuh{%?&?ﬁﬂ]. YRR

The Court h:s thus remanded the contractual issues to twe DOE under the
“Avoidable Dﬂ:{l"pﬂﬂdﬂtdhﬁhndud(!mmmmm&, which provides
that “charges and schedules. . . be equitably adjusted to reflect any estimated
additional costs incurred ﬁurﬂynatrwmﬂbhfmormtﬂhuﬁmmﬂu
delay.” The Court in N tates specifically refers to Art. DLB. in stath,g that
“If a party’s delay is avoidable, the charges and schedules in the contract must be
g"ui:;l;ldjmudmmﬂm;ddimmi:mutdbyﬂEoﬂmpnﬂy.' (128 F3d
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This letter is submitted to you because you are the DOE official who has the
authority to establish DOE’s position on the legal and policy issues relating to the
required equitable adjustments. The State Petitioners also recognize that DOE’s
failure to begin acceptance of SNF by the January 31, 1998 deadline im poses greater
costs upon the utilities and ratepayers. The full extent of such costs ¢ innot be
determined without knowing how long DOE anticipates delaying the performance
of its duties, among other information.

It is in everyone’s best interests that the issues remanded to DOE be resolved
in an expeditious and constructive manner. To that end, the State Petitioners
require further information relevant to ¢ stermining the equitable adjustments, and
whether further litigation can be avoided. Accordingly, as a necessary precondition
to consideration of the equitable adjustments mandated by the Court, the State
Petitioners request the following information:

3 1. What actions is DOE taking to begin acceptance of SNF by January 31,
1998, or as soon thereafter as is practicable? If DOE does not plan on accepting SNF
by January 31, 1998, what is the earliest date that DOE will start accepting commercial
SNF, and in what amounts? Please provide a statement of DOZ's plan or program

for acceptance of SNF on or after January 31, 1998.

2. Why is DOE refusing to accept domestic commercial spent nuclear fuel
(SNF) at existing facilities when: (a) DOE has accepted, and DOE continues to accept,
foreign and certain other domestic SNF at DOE’s existing facilities; (b) your counsel
admitted to the Court that DOE could accept SNF; and (c) Art. (10) of the Standard
Contract establishes that DOE contemplated accepting SNF at DOE's facilities prior to
its transportation to a disposal facility?

-~

5. Please confirm that the utilities owning nuclear generators will no longer
be obligated to make fee payments into the NWF as of February 1, 1998, unless and
until DOE complies with its reciprocal obligation to begin to dispose of SNF. We
understand that the Contracting Officer’s January 12, 1998 letter to counse! for the
utilities rejected the utilities’ petition for authorization to suspend and escrow NWF
fee payments. The State Petitioners specifically request that you promptly overrule
the Contracting Officer and confirm that the utilities and ratepayers may retain all
fees, and pay all fees to interest accruing escrow accounts, on and after February 1,
1998, and until DOE complies fully with the NWPA and the Court’s decisions.

4. What steps is the DOE taking to mitigate claims arising from DOE's
failure to comply with the unconditional deadline established in the NWPA, as
now confirmed by two Court decisions?

Your answers to the foregoing questions are critically important to determine
whether equitable adjustments are possible, and if so, what adjustments would be
appropriate. Because of the importance and immediacy of these matters, the State
Petitioners t that you, as the Secretary of the Department of Energy, respond
in writing to the above by Wednesday, January 28, 1998 Please kindly ad-
dress your letter, and also fax (517-334-7655) a as soon as it is available, to Michi-
gan Attorney General Frank J. Kelley, Don L. , Assistant Attorney General,
Public Service Division, 6545 Mercantile Way, Suite 15, Lansing, MI 48911.
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*Signatures of Counsel Attached

Eric].
© Acﬁi lay&uml Counsel
U.S. Dept of Energy

ohn A. Bryson
{J.S. Dept of Justice

Very truly yours,”

State of Michigan
Michigan Public Service Commission
State of Minnesota
Minnesota artment of Public Service
Minnesota Public Utilities Commission
State of Connecticut
Connecticut Department of Public Utility Control
State of Florida
Florida Public Service Commission
Arkansas Public Service Commission
Commonwealth of Massachusetts

land Public Service Commission
South Dakota Public Utilities Commission
Missouri Public Service Commission
State of Delaware
Wisconsin Public Service Commission
Eatas Commoesiln

tion Commission
lowa Uﬂclmon Board
California Public Utilities Commission
State of Vermont
Vermont Public Service Coard
New York State Public Service Commission
lvania Public Utility Commission

Alabama Public Service Commission
Commonwealth of Kentuck
State of Rhode Island And
State of Arkansas
State of Maryland
Office of The Consumer-Advocate
State of New Hampshire
State of Nebraska
State of lowa
New ] Board of Public Utilities
State of
lllinois Commerce Commission
State of Geo
State of Miss iﬁpi
Mississippi Public Service Commission
North Public Service Commission
Commonwealth of Virginia
State of Indiana
Public Service Commission of South Carolina
North Carolina Utilities Commission
State of Maine
Public Utilities Commission of Ohio
National Association of Regulatory Utility
Commissioners
Public Systems Group
Arizona State Corporation Commission
Louisiana Public Service Commission

vidence Plantations



	12-27 No. - 719
	12-27 No. - 720
	12-27 No. - 721
	12-27 No. - 722
	12-27 No. - 723
	12-27 No. - 724
	12-27 No. - 725
	12-27 No. - 726
	12-27 No. - 727
	12-27 No. - 728
	12-27 No. - 729
	12-27 No. - 730
	12-27 No. - 731
	12-27 No. - 732



