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JAMES WARD, DEPUTY EXECUTIVE DIRECTOR/ADM. 
MARY BANE. DEPUTY EXECUTIVE DIRECTOR/TECH. 
ROB VANDIVER, GENERAL COUNSEL 
DAVID SMJ1lf. DIRECTOR OF APPEALS 
NOREEN DAVIS, DIRECTOR OF LEGAL SERVICES 
TIM DEVLIN. DIRECTOR OF AUDI11NG &: FINANCIAL ANALYSIS 
WALTER D'HAESEU!ER, DIRECTOR OF COMMIDIICATIONS 
JOE JENKINS, DIRECTOR OF ELECTRIC &. GAS 
BEVERLE.E DEMELLO, DIRECTOR OF CONSUMER AFFAIRS 
DAN HOPPE, DIRECTOR OF RESEARCH & R£0ULATORY REVIEW 
BLANCA BA YO. DIRECTOR OF RECORDS &. REPORTING 
CHUCK HJLL, DIRECTOR OF WATER &: WASTEWATER 
CINDY Mlll.ER, OFFICE OF GENERAL COUNSEL 
KATRINA TEW, DJVISION OF ELECTRJC AND GAS 

FROM: RICHARD c. BELLAK. DMSION OF APPEALS ;ec_ B 
RE: LEITER TO DEPARTMENT OF ENERGY (DOE) SECRETARY FREDERICO 

PENA CONCERNING NORTHERN S]'ATES POWER COMPANY V. DOE 

On November 14, 1997, the Federal Court of Appeals for the 
D.C. Circuit issued its decision in Northern States Power y. U,S. 
~. 128 P. 3rd 754 (D.C. Cir. 1997). Therein, the Court held that 
petitioners, including the commission, have a •potentially adequate 
remedy• for t he DOE's failure to take spent nuclear fuel CSNF) 
beginning no later than January 31, 1998. That potentially 

- adequate remedy, according to the Court, is provided in the 
Standard Contract. However, the Court iss ued a writ of mandamus 
precluding DOE from characterizing its delay as •unavoidable•. 
Significantly, the Court retained iuriadiction over tho case 
pending compliance with its mandate. The fiorthorn Statoa Power 
opinion is attached. (Attachment 1) 
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Accordingly, the state petitioners, including the Commission, 
have sent a le.tter to DOE Secretary Pena asking what DOE's plan to 
comply with the Court 's opinion will consist of. The purpose of 
the letter is to test whether DOE wi l l now provide an adequate 
contractual remedy or whether, as is more likely, DOE will do no 
more than it has previously. In either case, this correspondence 
appears t o be a logical next step to follow up the Court 's opinion 
in Northern States Pgwor . Moreover, because the Court has re,ained 
iurisdic,igp, the Court appears ready to entertain requests for 
actions appropriate to any refusal of DOE to provide an adequate 
remedy now for ita failure r.o perform. The January 15, 1998 letter 
is attached. (Attachment li). 
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Honorable Frederico Pel\& 
Seaetary of Energy 
US.~UUMntof~ 
1000 Indept!Nience Avenue, S.W. 
Wuhington, D.C. 20585 

.. Dear Secretary Pella: 

FRANK J. ICELLEY 

January lS, 1998 

.- ,TAQf.!E.\T I I 

RECEIVED 
JAN 201998 

The undera!Jned State Petitioner~ In Nortltmt Suta Pm«r Cc. tt lllt1 U . .;. 
Dtpt of E""fY, dIll, 128 P3cl156 (1997}, eeek your formal raponM u to what 
actions the Deputment of ~ (DOB) II undmaldng >o comply with the 
Nuclar Wute Polley Act of 1982. u amended (the "NWPA•), and the Court'• 
decl.tlont in Nortlams Stlltn POtMr and lndi11111 MJchJgt~n Pawn Cc, tt til t1 Dtpt 
of E""fY, tt Ill, 88 P3d 1212 (1996). 

In Indtm. Mlchlg11n, the Court ruled that the NWPA "creates an obUgation 
In DOE. reciprocal to the utilities' obllption to pay, to atut dilpoelng of the SNF no 
later than Januuy 31, 1998 .. (SS P3d 1212. 1271). The Court In Nartlams Stota 
raffi.nned thll holdlna. Jtath\g that "DDl!' a duty to act could hardly be more dear" 
(128 F3d ~ 158), and that 

0 

Given DOE't repeated attempta to excute Ita delay on the ground that 
It lacb an operational aepoeitory or Interim storage fadllty, we find it 
appropriate to illue a writ of anandamue to correct the ~utrnent'a 
miAppaehenaion of our prior ruling. Accordlngly, we order DOE to 
paoceecl with contractual rantdla In a iiWV\6 conalltent with NWPA'a 
COIIUI"IAftd that It undertake an unconditional obUg•tion to begin dilposal 
of the 5NP by January 31, 1998. Mot. lpCdfiaJ.ly, we preclude DOE fr9m 
condudlna that Ita IHlay II ~voidable on the ground that It hu not yet 
prepared a permanent repotltory or that It hu no authority to provide 
atorap In th!! tr.ltihn. (U.S P3d ~ 760). 

'Ihe CDurt ~ thut mnanded the cont:rac:t\W llsua to u~oe DOE under the 
• Avoidable Delayt • provWon of the Standud Contract, Art IX.B., which provides 
that •char&- and IChedulet. .. be equitably adjuated to reflect any estimated 
additional c:oets lncwrtd by the party not responsible lw or contributfns to the 
delay.• The CDurt In Norti.mt St..ta epedflca1ly rem. to Art. IX.B. ln atath-o tha t 
1f a party' I delay II avoidable, the c:harpt and echedula In the contract mutt be 
equitable adjuated to reflect additional cotta incurTed by the other party.• (128 F3d 
~759). 



Honorable Frederico Pd\a 
January 15, 1998 
Page2 

This lttter Is submitted to you becawe you are the DOE offidal who hu the 
authority to establish DOE'• position on th• 1-.;al and policy wues relating to the 
required equitable adjustmenta. The State Petitioners also recognize t'lat DOE'• 
failure to begin acceptance of SNF by the January 31, 1998 deadline impota greater 
costs upon the utilities and ratepayers. The full extent of such costa cmnot be 
determined without knowing how long DOE anticipates delaying tht: performanc~ 
of ita duties, among other information. 

It Is in everyone's best interests that the llsues remanded to DOE be resolved 
in an expeditious and constructive IJ\IN\e.r. To that end, the State Petitioners 
req~ further information relevant to c ttermining the equitable adjultmmta, and 
whether further litigation c:a.n be avoided. Accordingly, u a necaJ&ry precondition 
to consideration of the equitable adjustments mandated by the Court, the State 
Petitioners request the following information: 

1. What actions II DOE taking to begin a~tance of SNF by January 31, 
1998, or u lOOn there.altt!.r u 11 practicable? U DOE does not plan on accepting SNF 
by January 31, 1998, what 11 the eullest date that DOE will start accrpting com.men:W 
SNF, and in what &mCIUnta7 Plate provide a statrment of D02's plan or program 
for accrptance of SNF on or after January 31, 1998. 

2. Why l.a DOB refwing to acarpt domestic commHdal spent n~clear fuel 
(SNF} at existing fadlltles when: (a) DOB hu a~ted, and DOE continues to accrpt, 
foreign and certain other domestic SNP at DOE's exl.ating fadllties; (b) yow counMl 
admitted to the Court that DOE muld accept SNF; and (c) Art. 1(10) of the Stand:.rd 
Contract establishes that DOE contemplated a~ting SNF at DOE's fadllties prior to 
Its transportation to a clilposal fadllty7 

3. Pleue confirm that the utilltia owning nuclear generators will no longer 
be obligated to make f" payments into the NWF u of February 1, 1998, W\len ana 
until DOE complies with Ita reciprocal obligation to begin to dllpose of SNF. We 
understand that the Contracting Officu'a January 12, 1998 Letter to counM! for the 
utlllties rejected the utllltia' petition for authori.ution to auspend and escrow NWF 
fee paymenta. The State Petitioners spedllcaUy request that you promptly overrule 
the Contracting Officer and confirm that the utilities and ratepayers may retain all 
fees, and pay all lea to intereat ac:cruin.g escrow accounts, on and alter February l, 
1998, and until DOB compiles fully with the NWPA and the Court's ded.siona. 

• · What mp. 11 the DOB taJdna to mitigate c1aimJ arlaing from DOE's 
faUure to comply with the unconditional dudllne establlahed in the NWPA, aa 
now confinned by two Court dedsiona7 

Your answen to the foregoing questions are altically Important to determine 
whether equitable adjustments are pouible, and U 10, what adjuatments would be 
appropriate. Because of the Importance and immediacy of thae mattera, the State 
Petitioner~ request that you, u the Secretary of the Department of Energy, respond 
in writing to the above inqu1rles by Wed.naday, January 28, 19911 Pleue ldndly ad
dresa your letter, and allo fax (517-334-7655) a copy u aoon u It II available, to Michl
ga., Attorney Cenenl Frank J. KA!Uey, Don L Kakey, AIIJatant Attorney General, 
Public Se.rvlce Divl.Jlon, ~Mercantile Way, Suite 15, Lanalng. MI .S911. 
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· Honorable Frederico Pet\a 
January 15, 1998 
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"Signatures of Counsel Attached 

c EricJ. Fygi 
Actin_g General Counse.l 
U.S. uept of Energy 

John A. 8~ 
U.S. Dept of Juatlce 

' 

Very truly yours: 

State of Michigan 
Michigan Public Service Commission 
State of Mlnnaota 
Mirlnaota Department of Public Service 
Minnesota Public Utllltlet Commiulon 
State of Connecticut 
Connecticut Oepartmmt of Public Utility Control 
State of Florida 
Florida Public Service Commission 
Arkansu Public Se.rvlce Commission 
Ccnrunonwu.lth of Musachuaetts 
Maryland Public Service Commission 
South Dakota Public Utilitiet Commission 
Mluollri Public Service Commission 
State of Delaware 
W!Jconaln Public Service Comminlon 
State of KaNu 
IWuu Corporation Comml.ulon 
Iowa Utilltiil Board 
California Publi1. Utilities Commission 
State of Vermont 
Vennont Public Service ~ard 
New Yorll Stat1 Public Sea vice Commission 
Pennaylvanla Public Utility Commilslon 
.Alabama Public Service Coi1UJ\Wion 
Commonwealth of Kmtucky 
'State of Rhode laland And Providence Plantations 
State of Arkansu 
State of Maryland 
New Hamp1hire Office of The Consumer·Advoate 
State of New Hampshire 
State of Nebruka 
State of Iowa 
New Jeney Board of Public Utilities 
State of Dlinoi.J 
Illlnoi.J Commerce Commission 
State of Georgia 
State of Mluwlppl 
MINI.aaippl Public Service Commwlon 
North Oalcota Public Service Commwlon 
Commonwealth of VIrginia 
Sta~ of Ind.lana 
Public Service Commission of South Carolina 
North Carolina Utill tiet Commi.Jalon 
State of Maine 
Public Utilities Cornmilllon of Ohlo 
National Astoda&n of Jtesulatory Utility 
Commlulonen 
Public Syatana Croup 
Arizona State Corporation Commilalon 
Louialana Public Service Commwlon 
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