
r 

TO: 

fROM: 

RE: 

M E M 0 R A N D U M 

March 31, 1998 

DIVISION OF RECORDS AND REPORTING 

RECEiVEi:J 
MAR 3 1 1q~p 

;.;;> j 

FPSC - Recnrd!.:Rttpo11.nq 

1.1<.__ 
DIVISION OF LEGAL SERVICES (8 . KEATING) ~ 

DOCKET NO. 980155-TP PETITION Or SUPR!"' 
TELECOMMUNICATIONS & INFORMATION SYSTEMS FOR GF:NEH 1 C 
PROCEEDING TO ARBITRATE RATES, TERMS, AND CONDITI ONS or 
INTERCONNECTION WITH BELLSOUTH TELECOMMUNICATIONS, INC ., 
OR, IN THE ALTERNATIVE, PETITION FOR ARBITRATION OF 
INTERCONNECTION AGREEMENT. 

Attached is an ORPER GRANTING MOTION TO DISMISS, to be issued 
in the above referenced docket . (Number of pages in o r dP r - 'I) 

BK/anr 
Attachment 
cc : Division of Communications 
I: 980155o. bk 



BEFORE THE FLORIDA PUBLI C SERVI CF: rnMMT~:::TIItl 

In r e : Petition of Supra DOCKET NO. 980155-TP 
'l'el ec..:ommuni ca t ions & Information 
Systems for generic proceeding 
to o~rhitr.lt•· ratE's, terms, and 
cundi t ions of interconnect.ion 
with BellSouth 
Telecommunications, Inc., or, in 
the a lternative, petition for 
arbitration o f inte~connection 
.1q r l'('fn~"'lll • 

ORDER NO. PSC-98-0466-FOF-T !· 
ISSUED: Marc h 31, 19qR 

The following Conunissioners participated in the disposit ion of 
this matter: 

JULIA L. JOHNSON, Chairman 
J. TERRY DEASON 
SUSAN F. CLARK 

JOE GARCIA 
E. LEON JACOBS, JR. 

QRDEH GRAN'l'1NG MOTION l'O PlSMISS 

fW Till~ rnMMl ~::: f< IN: 

I . C••• Baek9round 

On January 30, 1998, Supra Telecommunications a nd Intorrn<~t l"ll 
;)ystems, Inc . (Supra) filed a Petition for a Gener.ic Proct~ediny tu 
/\ rllilt<~Le Hdles, Terms and Conditions of. Interconnection with 
BellSouth Telecommunications, Inc., or In the Alternative, Petition 
for Arbitration of Interconnection Agreement. By its Petit ion, 
Supra seeks either a generic proceeding to arbitrate rates, terms 
and conditions of interconnection with BellSouth for all 
participating E'lorida-cer:tificated alternative local P>Wh.tll'f" 

(·ompalliP~ (1\I.J-:t:s) or- a n arbitration proceeding limi ted to i:>~ilw~• 
l .. •tw•·•·l• ::npro~ ,.,,,J Bf.;!IJSoulh Teleconvnunicat.ions, Inc. (BellSouth) 
under t he Tel ecommunications Act of 1996 (Act). On February 23, 
1998, BellSouth filed a Motion to Dismiss Supra's Petition. 
Supra's response to the Motion was due March 9, 1998. 

03723 
r. ~ 
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On March 11, 1998, Supra filed its Response to Be ll!;uuth ' s 
Motion. According to Rule 25-22.037(2) (b), Florida Adminb tr<lt : ·,,. 
Code , Supra's Response was two days late. Supra did not, huw•·'!•·r , 
file a motion or include a request that we accept its lat0- t il• ·1 
Response. On March 16, 1998, BellSouth filed a Mnti o n t•, :..;trli-:•· 
Supra's late-filed response. 

II. Supra'• .. ~tion 

Tn its Petition, Supra asks that we op"n .1 "''"''' • , . o1 .. ~-··' t ,, 
e stablish the rates, terms ~nd ··nt11ll t i ~>n:; ut lllle r connec t ion 
between BellSo uth 01nd ."111 VJotidd-certificated ALECs that c hoosP t r, 

int,rvnr ... Jtr the proceeding. Supra asserts that we h-1 ·,,. 
t td<..liL.iona.lly used generic proceedings to address issues thdt h.tvt • 
industry-wide effects. Supra argues that th-e rates, t e r rn:; .wd 
conditions of interconnection with BellSouth are o1 "br~l..td 
significance" throughout the telecommunications industry. 

Supra also argues that BellSouth has indicated that ttH· ro~t ••:: , 
terms and conditions set in the A.T&T, MCI and MFS aqrPt>mo·nt :; .,.,. I I I 
form BellSouth's basic, unalterable positi o n t o r dll t u t tn•· 
negotiations. Supra assetts that BellSouth has stated that it wt ll 
not neg0t i."' t e wi t h any carrier, including Supra, beyond offeri nq 
ll•·w enlt,Jftts a choice of either the AT&T, the MCI, the MFS, or 
BellSouth' s "sta.ndard" interconnection agreement. Supra d r qu.,s 
that by this action and others, BellSouth has established a trdck 
record of failure to negotiate in good faith with new entrant s. 
Thus, Supra seeks a generic proceeding to handle arbitration issu0 s 
with BellSouth across the board. 

In addition, Supra argues that the Act allows the stclt t• 

commissions' to consolidate proceedings to facilitat e t tl •· 
arbitration process. Supra also argues that we have vioL~ lo-•d 
principles of due process by not allowing all carriers to 
participate in the ongoing arbitration proceeding between BellSout h 
and AT&T, MCI and MFS, Docket Nos. 960757-TP, 960833-TP, .111.1 
96084 6-TP, because BellSouth has stated that the resul t ~ l ) r r h· •:;•· 
arbitrations will form BellSouth's basic pos iU o n in ctrbl. ti <-~t ions 
and negotiations with all other:- carriers. Supra further arg ues 
that w(-' a l ~n vi.d.1t ud due process principles by not allowing othe r 
.·. 111 i•·• s tu J-ld rticipate in the original arbitration proceedings in 
Dockets Nos. 960833-TP, 960757-TP, and 960916-TP because our 
decisions in the consolidated arbitration proceedings can st it ut ,. 
''statements of broad policy and general applicability. " 
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Sup~a asks, therefore, that we defer any final decision in Doc kets 
Nos. 960833-TP, 960757-TP, and 960846-TP, until we have conduct ~d 
a generic proceeding open to all carriers to arbitrate BellSouth's 
rates, terms and conditions of interconnection, resal e , o~n....1 
unbundled network elements. 

In the alternative, Supra asks that we conduct an arbit ration 
proceeding to determine the rates, terms and conditions of 
interconnection between Supra and BellSouth. Supra notes t ho1t i 1 

already has an approved interconnection agreement with Bell5outh, 
but argues that it was forced to enter into tha t agreement by 
BellSouth personnel who indicated that Supra had no other choi ce . 
Supra states that 1 ts current interconnect ion agreement is t hr: 
AT&T /BellSouth agreement. Supra adds that it reques l P.i 
negotiations with BellSouth in September 1997, but was unable to 
wait the full 135 days required in order to request arbitrat ion 
because Supra had already invested a substantial sum in preparat ion 
for providing local exchange service. 

Supra asserts that it has experienced numerous problems in its 
dealings with BellSouth. Supra notes that the billing problems it 
has had with BellSouth have been particularly egregious and hrlVP 

resulted in Supra losing approximately $1 million. Supra further 
asserts that BellSouth has also tried to interpret vari ous 
provisions in the parties' agreement in the manner most detrimental 
to Supra's operations. Supra adds that BellSouth has refused to 
negotiate to resolve these problems. 

In view of the numerous problems it has had with BellSuuth, 
including BellSouth's refusal to negotiate to resolve those 
problems, and because Be11South has failed to implement properly 
the provisions of the approved agreement between Bel lSouth <~n J 
Supra, Supra asks that we conduct an arbitration proc•~ .. riinq 111 

resolve the issues between the parties. 

III. BellSouth' • Notion to Di.-188 

In its Mot ion to Dismiss, Bell South asks that we di.smi ss 
Supra's Petition because there is no authority under the Act for 
Supra to request a generic proceeding, and Supra cannot ask for 
arbitration when it already has an approved agreement with 
BellSouth. ~Order No. PSC-98-0206-FOF-'fP, issued in Docket No. 
971555-TP, on February 3, 1998. 
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Regarding Supra's request fo,r a generic proceeding, BellSouth 
first argues that the petition should be dismissed because the Act 
does not authorize generic arbitration proceedings. Citing Section 
47 USC ,, 252 (b) (1) and (2), BellSouth argues that the Act 
contemplates arbitration between individual parties, and does not 
provide for "mass proceedings" between incumbent LECs and a 11 
potential ALECs. BellSouth adds that Supra has cited no authority 
for its request. 

BellSouth does agree that the issues under the Act have 
effects on the whole telecommunications industry. BellSouth 
asserts that the Act, however, contemplates only arbitrations 
between individual parties when negotiations between those parties 
have failed to produce a complete agreement. BellSouth adds that 
while we may have used generic proceedings in the past, such 
proceedings are not contemplated by the Act. Citing Order No. p:_-;( : -
98-0008- PCO-TP, issued in Docket Nos. 960833-TP, 960757 -TP, and 
960846-TP, on January 2, 1998, BellSouth states that we hdW' 
already determined that the only parties in arbitrations shou I d lH.! 

the requesting carriers and the ILEC; the Act does not contemplate 
participation by other parties that will not be bound by the find! 
agreement resulting from the arbitration process. 

BellSouth also asserts that Supra's allegations that BellSouth 
has negotiated in bad faith are "ludicrous," and unsupported. In 
addition, BellSouth states that, it agrees that the Act allows 
arbitration proceedings to be consolidated for efficiency, but 
BellSouth adds that Supra is n,ot in an arbitration proceed i nq; 
therefore, there is nothing to combine. 

Furthermore, BellSouth disputes Supra's assertions that our 
decision not to allow other parties to participate in the AT&T, MCI 
and MFS arbitration proceedings violated the due process rights of 
all other potential ALECs. BellSouth states that in Order No. PSC-
98-0008-PCO-TP, the prehearing officer noted that the 
interconnection agreements resulting from these arbitrati o n 
proceedings will be binding only on the parties participating in 
the proceedings. ~ Order No. PSC-98-0008-PCO-TP at p. 3 . 
BellSouth notes that the prehearing officer's decision was upheld 
on reconsideration. BellSouth ask.s, therefore, that we dismiss 
Supra's petition. 

Regarding Supra's request for an arbitration proceeding to 
resolve issues between Supra and BellSouth, BellSouth argues that 
the Act does not contemplate an arbitration between parties that 
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already have an approved agreement. BellSouth argues that Supra 
should not be allowed to dispense with a Commission-approved 
agreement when there is no authority in the Act for it to do so. 

Bel1South also asserts that it did not "bully" Supra into 
taking the AT&T /BellSouth agreement. BellSouth asserts thd t i L 
suggested to Supra that it review the agreement and have counsel 
review the agreement. Bel1South asserts that Supra did not tar:P. 
its advice and subsequently signed the agreement. Because Supro~ 

signed the agreement, BellSouth argues that Supra cannot CfJmp !.s i 11 

tha t it does not like the agreement and should be all~_,wc~d to 
.IIIJitr<Jt c .,wot.her one. BellSouth states tha t the Supra/l3ell:; .. lltt• 
agreement covers every aspect of the interconnection relationship 
between Supra and Be11South. The agreement lasts for two years . 
BellSouth argues, therefore, that there are no issues to arbitrate. 
Further more, Bell South asserts that Supra has not met the necPss,l r 'i 
time lines for requesting arbitration under the Act. 

Finally, Be11South denies all of Supra's allegations that it 
has not negotiated with Supra in good faith and that it has failed 
to properly implement the terms of the agreement. BellSouth !:.>tates 
that it has attempt.ed to help Supra and to provide Supra wi th 
training that would help the company better compete. BellSouth 
adds, however, that it is under no obligation to ensure that Supra 
is financially successful. For these reasons, Bell South asks that 
we dismiss Supra's entire Petition. 

IV. Supra' • Reaponae 

In its Response, Supra argues that it has, in fact, prope rly 
stated a cause of action. Citing Elliott v. Hernando County, 281 
So. 2d 395 (Fla. 2nd DCA 1973). Supra argues that its allega tions 
must be taken as true. Thus, Supra argues that we should disregard 
BellSouth's procedural claims and proceed on Supra's petition. 

Supra also argues that there has been no court determina t ion 
that the state commissions do not have the authority t:o consider 
violations of the duty to negotiate in good faith. Supra adds thdt 
the Act clearly states that the state commiss i ons have Lh•· 
authority to refuse to implement an interconnection agreeme nt that 
is not in the public interest. Supra argues, therefore, that if we 
determine that BellSouth unfairly coerced Supra into signing ar. 
interconnection agreement, or that the agreement itself is not in 
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the public interest, then we can set aside the existing agreemeflt 
and arbitrate another one. 

In addition, Supra argues that no court has determined that ~ 
state commission cannot hold a generic proceeding. Supra notes 
that California uses generic proceedings to address certa in a spects 
of arbi t ration proceedings. Supra asserts that, in this case, ~ 
qene r it; (Jroceeding could serve as "corrective action" against 
BellSouth because it would allow ttmaJl ALECs t o combi ne ttw i r 
resources in order to more effe.ctively work t owauJu rJbl di l l I r1•J " 
sat is factory agreement with an "uncooperative incumbe n t lu t...:d 1 
exchange carrier." Supra adds that it would be nefit the srndll 
ALECs significantly if they are allowed to combine t he ir resour•:es 
in a generic proceeding. 

Based on the above, Supra argues tha t we should allow it to 
proceed on its Peti ti.on and deny BellSouth' s Mo t i o n tu D i :.;rn i :;:; . 

v. Deter.aination 

We have reviewed Supra's Petition in the light most favorable 
to Supra, in order to determine whether Supra's req:1est is 
cogn izable under the provisions of Section 2 52 of t he Ac t . r,:; 
stated by the Court in varnes y. Dawkins, 624 So. 2d 349 , 350 (flr.> . 

1st DCA 1993), " [t)he function o.f a motion t o di s mis s is to r.d !"·::­
as a question of law the sufficiency of facts al l eged to st .tt •' ' 
cause of action." In determining the sufficiency of t he pe ~ i L i ()!., 
we have confined our consideration to the petition and t he gr().J:. ·;: 
asserted in the motion to dismiss. ~ Flye v, Jeffords , lfHJ :::;,h 
2d 2 2 9 (Fla. 1st DCA 1958), Furthermore, we have constru,·ri ... 
material allegations against BellSouth in making our determi n-tt i r,~. 
a s to whether Supra has stated the necessary allegr.~t ifJn:; • ', 
maintain its petition. ~ Matthews v . Matthews, 122 So. L'J ~- : 
(Fla . 2nd DCA 1960). 

To the extent that Supra has asked for a generic arbitra~ :~~ 
proceeding open to all Florida-certificated ALECs, the Act is 
cl e ar. As we have alre ady determined, Sect i on 252 cont e mplatt·s 
that only the party requesting interconnect ion and Uw i n• ·.:mh•rH 
local exchange c ompany should be part i es t o an drbitrdtion 
,,,,,..ppfiing . Section 252(b) (1) of the Act states that the "carrier 
01 ~n•y other P•H ty t.c1 t ho negotiati on" ma y r~quest r:~rbitrat ion, 
while Section 252(b)(3 ) says "a riOu-pc•tlli.,nil•'l J•<~ll'l ' " . • 

negotiation may· respond t o the other par t y' s petlliuu" w • tt,lll .''· 
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days. In addi t.ion, Section .25.2 (b) (4) requires the state commi ss i 'Jn 
t o limit its consideration to the issues raise.d by the petition a1d 
the response. We have adhered to this interpretcttlon ot !.}p,·t J(•ll 

252 in Order No. PSC-96-0933-PCO-TP, which established procedur0 it1 

Doc ket No. 960833-TP, and Order Nos. PSC-98-0007-PCO-TP, PSC-4H-
0008-PCO-TP, PSC-98-0227-FOF-TP, and PSC-9·8-0226-f'OF-TP, al.so 
i ssued in Docket No. 9608 33-TP, as well as in Orde r No . p~;c:- 'Hi -

0119-PCO-TP, issued in Docket No. 960847-TP. 

While Section 252(g) does allow for consolidation ut 
arb it rat ion proceedings for administrative efficiency, that 
prov1s1on contemplates that there is an actual arbitration 
proceeding to consolidate. It does not contemplate initiatio n of 
a generic proceeding by one ALEC that would be open to all ALECs 
that care to participate. Section 252 (g) states that a sta te 
commission may consolidate proceedings "[w]here not inconsisten t 
with the requirements of this Act • " Clearly, openinq ~ 

generic proceeding would go beyond consolidating arbilrdti on 
dockets between specified parties; thus, it would be inconsiste nt 
with the requirements of the Act. In view of the Act ' s 
requirements, we find that Supra's request for a generic 
arbitration proceeding fails to state a cause of action upon wh ich 
we can grant relief. 

As for Supra's request for an arbitration proceeding between 
Supra and BellSouth, we find nothing in the Act authorizing a st~t·• 
commission to conduct an arbitration on matters covP.red by "n 
agreement that has been approved pursuant to Section 252(P.). Tlw 
Act does not authorize a state commission to alter terms wi t hin "': 
approved negotiated agreement or to nullify an approved negotiat (•d 
agreement. It is also noteworthy that Supra did not file a mo t i <Jll 

for reconsideration of our order approving Supra's agreeme n t with 
BellSouth. ~Order No. PSC-98-0206-fOF-TP, issued in Doc ket N<• . 
971555-TP, on February 3, 1998. 

We note that neither party indicated the exact d<tt •• i 11 

~eptember 1997, that Bel1South received Supra's r e quP:;1 !111 

nl:!got ia t ions. Therefore, we cannot determ.i ne whethe r :;tlf>I "'' !i 
petition fails to meet the filing requirements of Section 
252(b)(l), as asserted by BellSouth. 

As for the specific allegations against BellSouth coni o1 i Jlt"d 
within Supra's petition, we believe that the specific allegat ions 
raised by Supra are best addressed within the context of d 

complaint proceeding, rather than an arbitration proceeding. W·-
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note that 
BellSouth 
resolution 
rn'Flrrli nq 

on January 23, 1998, Supra filed a Complaint aga inst 
for alleged violations of the Act and Petition for 
of certain disputes between BellSouth and Supra 

interpretation of the Interconnection, Resale, anJ 
c' ., tl . .. o~l i " n /\qr••••runnl n h.-.twr>'111 ~:trpr."1 •lflrl Bnll~; .. ,lth. :Oupr·l .J! ~;rJ 

requested reliet on dO emergency bdsl!t. ~ IJo· · ~ .• -t Nro. '1111111'• ·11. 

It appears that some of the concerns raised by Supru 111 lltt :; 
prr>r:~P.di nq may be addressed in that Docket. 

Upon consideration, we find that there is no authority und,.: r 
the Act that allows us to conduct a generic arbitration. Al~<~, 
Supra is currently bound by a Commission-approved agreemt"'nt 
addressing resale, unbundling, and interconnection. Nothing in th~ 
Act provides for a request for arbitration while the matt ers dt 

i ss11e are governed by an approved agreement. furthermore, t h•· 
l:>[.J(~cilic <Jllegatio ns against BellSouth raised in Suprd's I'Ptit i tlll 

would be best addressed in a.nother proceeding. Even i ! <.J ll u l 

Supra's allegations are taken as true and viewed in the light moM t 
favorable to the petitioner, Supra has failed to state a cause of 
action upon which we can grant relief. Thus, we hereby grant 
BellSouth's Motion to Dismiss. 

VI . Bell South' a Motion to StEib 

As indicated in the case back.ground, on March 11, 1998, Supr<~ 

filed its Response to BellSouth's Motion. According to Rul e 2~-
22 . 037 (2) (b), Florida Administrative Code, Supra's Respons•? w..-1s t...., , 
days late. Supra did not, however, file a motion o r irwlud•· " 
request that we accept its late-filed Response. On March 16, l':J'tH , 
BellSouth filed a Motion to Strike Supra's late-filed respons e . w~ 
find that is not necessary to rule upon BellSouth' s Motion t o 
Strike Supra's Response because BellSouth's Motion to Strike is 
rendered moot by our decision to grant the Motion to Dismiss. 

Based on the foregoing, it is therefore 

ORDERED by the florida Public Service Commission th.tt 
Bu llSouth Telec ommunlcations, Inc.'s Motion to Dismjss thP l'•'t it ,,,n 
filed by Supra Telecommunications & Informati on Sy.st e rn:,; , 1 n• · . 1 ~; 
granted. It is further 

ORDERED that this Docket shall be closed. 
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By ORDER of the Florida Public Service Commission t his ~l sr 
day of March, ~. 

~ .... ~ 
BLANCA S . BAY6, Direc t or 
Division of Records and Repor t inq 

(SEAL) 

BK 

NOTICE OF FUH'l'liEH l'HOL:EElJltlli:i 01!. J UL'l•..:!l\.L I~L'/ !L'fl 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders th.1t 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notire 
should not be construed to mean all requests for an admin i s t ra ti v,,; 
hearing or judicial review will be granted or result in t he relief 
sought. 

Any party adversely affected by the Commission's fin<~l ,wt ion 
in this matter may request: 1) reconsideration of the dec isi ~m by 
tiling a motion for reconsideration with the Director, Divi sion of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tall ahdssec, 
Florida 32399-0850, within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 25-22.060, Floridrl 
Administrative Code; or 2) judicial review by the Florida Supre me 
Court in the case of an electric, gas or telephone utili t y nr th~ 
First District Court of Appeal in the case of a wa te r and/or 
wastewater utility by filing a notice of appeal with the Directo r, 
Division of Records and reporting and filing a copy of the noti~e 
of appeal and the filing fee with the appropriate court . Tlai~ ; 
fi ling must be completed within thirty (30) days aft er the issuo~n,··· 

of this orde r, pursuant to Rule 9.110, Florida Rules of Appell~t ~ 
Procedure. The notice of appeal must be in the form specified in 
Rule 9.900(a), Florida Rules of Appellate Procedure. 




