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PUBLIC SERVICE COMMISSION
DIVISION OF CONSUMER AFFAIRS

IN RE:

CAPITAL SERVICES OF SOUTH
FLORIDA, INC.

vs. DOCKET NO. 98-0520-TP

INTERMEDIA COMMUNICATIONS, INC.

/

AMENDED COMPLAINT

CAPITAL SERVICES OF SOUTH FLORIDA, INC. makes this complaint

against INTERMEDIA COMMUNICATIONS, INC. pursuant to Rule 25-

22.032, Florida Administrative Code.

COMMISSION DOCKET NUMBER

1. Docket number 98-0520-TP has been assigned to this
complaint.
ACK THE COMPLAINANT
AFA  men 2. The complainant is CAPITAL SERVICES OF SOUTH FLORIDA,
CAF | INC. (hereafter referred to as

“Capital Services”). Its address

CMU cmwei 5 8200 N.W. 27th Street, Suite 108, Miami, Florida 33122.

However, pleadings, orders, and documents in connection with this
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(IEED-_——-matter, should be directed to Capital Services attorneys: Katz,

N . .
Lt Kutter, Haigler, Alderman, Bryant and Yon, P.A., 106 East College
OP : —————
RCH _T__Avenue, Tallahassee, Florida, 32301 (fax (850) 222-0103), to the
SE.. attention of the undersigned.
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PERSON AGAINST WHOM COMPLAINT IS LODGED

3. The person complained against is INTERMEDIA
COMMUNICATIONS, INC., (hereafter referred to as “Intermedia”).
Its address is 3625 Queen Palm Drive, Tampa, Florida 33619 (fax
(813) 744-2469).

NATURE OF THE COMPLAINT

4. Intermedia is a regulated telephone carrier within the
jurisdiction of the Florida Public Service Commission.

5. On or about November 12, 1997, Intermedia entered into
a contract with Capital Services to provide Capital Services with
long distance telecommunications services. A true copy of the
contract is attached as Exhibit 1.

6. At various times in 1997 and 1998, Intermedia entered
into twenty-four separate but similar contracts with Capital
Services to provide Capital Services with local area
telecommunications services.

7. Since inception of the contract, Intermedia has
repeatedly failed:

(a) To properly credit Capital Services’ account with
amounts which Capital Services has paid for
telecommunications services provided by Intermedia;

(b) To bill Capital Services correctly; that is, to
bill only for services actually provided to Capital

Services; and



(c) To provide reasonable connectivity and other
services under the contract;
all in violation of § 364.03, Florida Statutes.

8. On or about April 3, 1998, in violation of Rule 25-
4.113 (f), (g), and Rule 25-24.490, Florida Administrative Code,
Intermedia threatened to suspend or discontinue service to
Capital Services if Capital Services did not deliver the sum of
$1,044,104.31 to Intermedia on or before 10:00 a.m. on April 9,
1998. A true copy of that communication is attached as Exhibit 3.
Intermedia further in fact suspended service to Capital Services
on April 9, 1998, in violation of said rules.

9. Capital Services disputes the amount demanded by
Intermedia, and advised Intermedia of the dispute (a dispute
which exists because of Intermedia’s grossly erroneous billing
procedures) before Intermedia threatened to and in fact did
interrupt service to Capital Services.

10. On information and belief, Intermedia disputes the
matters stated in paragraph 6, above, and the allegations of
paragraph 7, above, to the extent that paragraph 7 alleges a

violation of the rules there cited.



WHEREFORE, Capital Services asks that the Commission take
cognizance of this complaint, determine a reasonable estimate of
amounts owed pending resolution of the dispute, determine the
correct amount of the disputed billings, compel Intermedia to
accept as payment in full the amount so ascertained by the
Commission regarding the disputed billings, fine or otherwise
discipline Intermedia for its violation of the foregoing rules
and statutes, prevent Intermedia from continuing to interrupt
service to Capital Services on account of the disputed billings
during the pendency of this complaint as required by Rule 25-

22.032 (10), Florida Administrative Code, and grant such other

owers.

relief as may be within the—¢tmmission

Dated April 15, 1998.(5/ zé é
<’ #
~___ D f. BROWN

Florid ©.: 194049 ,/>ﬂ

BILL L. BRYANT, JR

Florida Bar No.: 79270

KATZ, KUTTER, HAIGLER, ALDERMAN,
BRYANT & YON, P.A.

Highpoint Center, Suite 1200

106 East College Avenue

Tallahassee, Florida 32301

(850) 224-9634

(850) 222-0103 (fax)

ATTORNEYS FOR CAPITAL SERVICES OF
SOUTH FLORIDA, INC.



ERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the

foregoing was furnished by facsimile and United States Mail to
DAVID T. KNIGHT, Hill, Ward & Henderson, 101 East Kennedy
Boulevard, Suite 3700, Tampa, Florida 33602, fax: (813) 221-2900
and PATRICIA T. KURLIN, General Counsel of Intermedia
Communications, Inc., 3625 Q%iggfzalm_ ive, Tampa, Florida

o

33619, fax: (813) 829-%3{2/, this 15th d

H:\USERS\LITCASES\CAPITAL\PLEADING\COMPLAMD.PSC
4/15/98 - 16:13




FROM:capitallll SERVICES. TO: 3095446204008 . APR 9, 1998 12:19PM  P.@3

CARRIER SERVICES AGREEMENT

This CARRIER SERVICES AGREEMENT, (“Agreement”) is made this 12th day of
November, 1997 (Effcctive Date™) between INTERMEDIA COMMUNICATIONS INC.,
(“ICI”), and Capital Services of South Florida Inc., a Florida based corporation
(“CUSTOMER").

RECITALS

1. ICI is in the busincss of providing long distance voice, data and related

telecommunications services (“Service” or “the Service™);

2. CUSTOMER desires to designate ICI as its carrier of choice to provide
teleccommunications services to CUSTOMER for resale by CUSTOMER to end

usCrs,

3. ICI is willing to act as the carrier of choice for CUSTOMER for this purpose, and
CUSTOMER shall from time to time order Service from ICl in accordance with
the provisions hereof.

AGREEMENT

In considcration of the mutual promises, represcntations, covenants and conditions in this
Agreement, the parties, intending to be legally bound by the terms of this Agreement,
agree as follows:

EXHIBIT ___|

t
CONFIDENTIAL AND PROPRIETARY

between
Capital Services of South I'tocida Inc. and Intermedia Communications Ine. Q
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FROM:capitallll SERVIGES 10: 3395448294008 ~~ APR 9, 1998 12:19PM P.gd

ARTICLE I - EFFECTIVE DATE - MINIMUM SERVICE TERM

1.1  Effective Date - This Agreemcnt is cffective between the parties as of the date
first written above.

1.2 Start of Service - ICI's obligation 10 provide and CUSTOMER's obligation to
accept and pay for Service pursuant to this Agreement shall commence on the
date specified in the Service Schedulc in Exhibit A hereto (“Start of Service
Date™).

1.3 Minimum Service Term - The partics’ obligations hereunder with respect to
Service shall commence with the Start of Service Date and terminate upon the
completion of the Commitment Period as set forth in the Service Schedule
(“Minimum Service Term”). Upon the expiration of the Minimum Service Term,
Service shall continue to be provided on a month-to-month basis subject to
tcrmination as provided hercin. CUSTOMER shall be liablc to pay ICI for all
charges associated with Service during the Minimum Service Term and any
month-to-month continuation thercof as well as any charges for its Minimum
Discount Commitment (as defined below and on the Service Schedule).

1.4 Minimum Discount Commitment - For cach month during the Minimum
Service Term and any extension or continuation thereof, CUSTOMER shall
obtain Monthly Revenue of at least the amount sct forth in the Service Schedule
(the “Minimum Discount Commitment™).

1.5  Rate Schedule/Competitive Pricing - ICI will charge CUSTOMER for Service
at the ratcs set forth in the Rate Schedule attached hereto as Exhibit B. For all
periods in which CUSTOMER meets its obligations ICI warrants that the ratcs
shall be at least as favorablc as those which CUSTOMER can obtain from any

CONFIDENTIAL AZND PROPRIETARY
between
w

Capital Scrvices of South Florida Inc. and Intermedia Communications Ine.
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- FROM:icapitallll SERVICES. TQ: 3895448204208 .~ APR 9, 1998 12:20PM P.@5

other service provider for substantially similar scrvices in substantially similar
volumes in substantislly similar gcographical areas (hereafter “Substantially
Similar Scrvices™). At any time after the Minimum Service Term, in the event
that CUSTOMER obtains one or more commitments from another provider or
providers to furnish Substantially Similar Serviccs at rates below thosc in Exkibi
B, CUSTOMER shall give written notice thereof to ICI, which notice shall
include the name(s) of such other provider(s) and the terms and prices of such
commitment(s), and shall provide ICI with the opportunity to verify the validity
of such commitment(s). 1CI shall thereafler have the right (but not the obligation)
to modify thc applicable rates in Exhibit B to meet or beat those of any such
commitment. If ICI does not exercise such right, or waives it, within thirty (30)
days aflcr its verification, then CUSTOMER shall have the right to tcrminate alt
or any portion of this Agreement cffective immediatcly upon the expiration of the
notice period or any extension thereof. If ICI clects to exercise its right the
applicablc rates in Exhibit B will be modified to conform to the most favorable
commifted rates effective no later than thirty (30) days after receipt of the notice
from the CUSTOMER.

ARTICLE 11 - SERVICE SCHEDULE AND EXHIBITS - Service or the Service as
used in this Agrcecment is described in ExAibis B attached hereto and made a part
hereof. The Service Schedule in ExAibit A shall be executed by the parties and
shall become a part of this Agreement. In the event of any conflict or
inconsistency between the tcrms of the Service Schedule (Exkibit A) or Exhibit B
and those of this Agreement, the terms of the Service Schedule or Exkibiz B shall
govemn.

i

3
CONFIDENTIAL AND PROPRIETARY
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FROM:capitallll SERVICB& T0: 3995448204000 =& APR 9, 1998

ARTICLE 111 - TECHNICAL REQUIREMENTS: TAXES; SERVICE BILLINGS

31

3.2

33

34

11/12/97 mod0

Licenscs - CUSTOMER is solely rcsponsible for obtaining all licenses and
approvals from any regulatory authoritics for its operation as a reseller of services
to its customcrs. CUSTOMER shall indemnify and hold ICI harmless from all
costs and damages, including without limitation, reasonable attomney's fees,
arising out of or resulting from CUSTOMER's failure to comply with any
regulatory or governmental approvals or license requirements. IC1 may terminate
this Agreement immcdiatcly at any time if CUSTOMER fails to comply with
these requircments. Notwilhstanding the foregoing, any such termination
pursuant to this Article shall not relieve CUSTOMER of any of its obligations to

pay for its Minimum Discount Commitment over the Minimum Service Term.

Tax Exemption - CUSTOMER will provide ICI with & valid tax exemption
certificate which exempts CUSTOMER, under applicable law, from taxes that
would otherwise be paid by CUSTOMER. ICl will invoice CUSTOMER for
taxes that are not covered by any tax exemption certificate filed with ICI.

Billing - CUSTOMER will comply with all ICI billing practices. CUSTOMER is
solely responsible for billing and collection of all accounts, customers or end-
uscrs to whom CUSTOMER provides scrvices.

Expedite Charges - Should CUSTOMER request expeditious Service and/or
changes 10 orders and ICI agrees to such request, ICI may charge CUSTOMER
for any costs incurred by ICI on CUSTOMER’s behalf. ICI may further condition
its conscnt to such request upon CUSTOMER's payment of additional charges to

ICl for providing such services.

4
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FROM:capitallll SERUICES. TO: 3999446204000 .. AR 9. 1998

3.5

Fraudulent Calls - CUSTOMER shall indemnify and hold ICT harmiess from all
costs, expense, claims, or actions arising out of or resulting from fraudulent calls
of any nature which may comprise a portion of the Service provided that the party

claiming the call(s) in question to be fraudulent is (or had been at the time of the

call) the CUSTOMER or any End-User (as defincd in 4.1 below).

ARTICLE IV - OTHER CUSTOMILR OBLIGATIONS

4.1

42

4.3

44

L1297 mod0

Use _of Servicc - CUSTOMER will use the Service only for lawful purposes,
including but not limited to, nzsale of the Servicc or any components thereof. In
the cvent of any such rcsale, CUSTOMER (including its salcs agents and
representatives) will do so only under its own name or tradcname, using its own
logos or marks. Purchasers of the Service upon resale by CUSTOMER are
referred to throughout this Agrcement as “End-User(s)”.

PIC Codes - CUSTOMER shall produce for ICI’s inspection, at CUSTOMER’s
expense, any Primary Interexchange Carricr (“PIC™) Authorization within thirty-
six (36) hours aftcr ICI's oral or written request, or within any shorter period
required by any rcgulatory agency or local exchange carrier (“LEC"). If
CUSTOMER fails to comply with this subparagraph, then IC] may suspend
Service as provided in this Agreement.

PIC Fees - CUSTOMER shsil reimbursc ICI for any charge assessed by a LEC
for processing a PIC request initiated by CUSTOMER and will pay ICI a PIC
Assessment Fec cqual to the charge.

End-User Responsibility - CUSTOMER shall be solely responsibic for End-User
solicitation, service, requests, creditworthiness, customer service, billing and

5
CONFIDENTIAL AND PROFRIETARY

betwoen
Capital Services of South Florida [nc. snd Intermedia Communications Inc. —@

12:21PM

P.a&v



FROM:capitallll SERVICES. T0: 3893446204008 . APR 9, 1998  12:21PM

4.5

4.6

collection, and shall indcmnify and hold ICI harmless from all costs (including
attorney’s fees) arising out of or resulting from these responsibilities.

ANI Numbers - CUSTOMER shall be liable for usage generated by cach End-
User ANI identification number activated by ICI until such ANI is resubscribed to
another IXC. CUSTOMER may request ICI to block network cxtension service
to an ANI upon the End-User’s failure to pay CUSTOMER, subject to
CUSTOMER'’s prior certification to ICI that it has given the End-User any notice
required by law. CUSTOMER shall reimburse ICI for expenses incurred to block
an ANIL.

End-User Collections - CUSTOMER shall be solely liable, and acknowledges
that ICI accepts no responsibility for, amounts it cannot collect from End-Users,
including billing adjustments it grants End-Users, whether for adjustments for
fraudulent charges, directory assistance or any other form of credit.

ARTICLE V - CHARGES AND PAYMENTS TERMS

5.1

11/1297 mod0

Taxes - CUSTOMER agrees that all charges stated in the Service Schedule are
computed by ICI exclusive of any applicable use, excisc, gross receipt, sales and
privileges taxes, duties, fecs or other taxes or similar governmental charges (other
than general income or property tax), whether charged to or against ICl or
CUSTOMER arising from the Service (“Additional Charges”). Unless and until
supported by a Tax Exemption Certificate as required by Paragraph 3.2 above, ail
Additional Chargcs shall be billed to CUSTOMER by ICI and shall be paid by
CUSTOMER pursuant to thig Article in addition to all other charges provided for

herein.

6
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5.2

5.3

54

11/12/97 mod0

Billing_Disputes - Any billing discrepancies shall be presented to ICI in
rcasonable dctail, in writing, within thirty (30) days of the date of invoice in
question. [CI shall not be obligatcd to consider any CUSTOMER notice of billing
discrepancies which are received by ICI more than thirty (30) days following the
date of the invoice. CUSTOMER acknowledges that it has no right of setoff or
deduction of any kind for billing discrepancies unless agreed by IC1. For
purposes of compliancc by CUSTOMER with Sections 5.3 and 5.6 hereof,
disputed amounts shall NOT be excluded from the total amount due hereunder.

Security Deposits - ICI may withhold the provision of Service untit CUSTOMER
provides ICI with a cash dcposit or an irrcvocable standby letter of credit, a
cbrporate or pcrsonal guarantee, or other appropriate security in form and content
acccptable to IC], in the amount indicated on Exkibit A. As usage increases, ICI
may, at its sole discretion, require CUSTOMER to increasc the security in an
amount sufficient to cover such additional amounts as ICI deems necessary. In
thc event a Security Deposit is required CUSTOMER grants ICI the right at any
time to decduct any amounts due ICI from CUSTOMER from such Security

Deposit.

Charges and Payment Terms - ICI billing for Service shall bc made on a
monthly basis (or such other basis as may be mutually agreed to by the parties)
commencing with the Effective Date hereof. Scrvice shall be billed at the rates
set forth in Exkibit B hereto. CIUSTOMER will pay each ICI invoice for Service
in full, without deduction or offset of any kind, within fifteen (15) calendar days
afler the invoice date (“Due Date™). All payments due hereunder shall be made in
US dollars to an account specified by ICI.  If payment is not received by [CI on
or beforc the Due Datc, CUSTOMER shall also pay a late fee in the amount of
one and onc-half percent (1 1/2%) of the unpaid balance of each invoice per
month or thc maximum lawful rate undcr applicable law, whichever is less.

7
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5.5

5.6

1171297 mod0

Suspension _of Slsgis g3 - In thc cvent payment in full is not received from
CUSTOMER by the Due Date, or, in the event the Credit Limit in Section 5.6 is
cxceeded and additional payments or deposits as required in the Service Schedule
are not made, ICI shall also have the right, afier giving fivc (5) days notice, to
suspend all or any portion of the Service to CUSTOMER until such time as
CUSTOMER has paid in full all charges then due, including any late fees.
Following such payment, 1CI shall rcinstate Service to CUSTOMER, provided
that CUSTOMER furnishes to ICI satisfactory assurance, acccptable to ICI in its

sole discretion, of CUSTOMER's ability to pay for Scrvice, including any -

advance payment for the cost of rcinstating Service. If CUSTOMER fails to make
such payment by a date determined by ICI, CUSTOMER will at ICI's discretion,
be deemed to have cancclcd the Service or suspended the effective date of such
rcinstitution of Service. Notwithstanding the foregoing, such canccllation or
suspension shall not in any way relicve CUSTOMER from its obligations to pay
for any unexpircd portion of the CUSTOMER’s Minimum Discount Commitment

over the Minimum Service Term or any extension thereof.

Credit - At all times during the term of this Agreement, CUSTOMER shall
comply with all ICI credit limits, approval procedures and policies. A limit on
usage by CUSTOMER without a sccurity deposit is established in the Service
Schedule. [CI reserves the right to withhold initiation, implementation or further
provision of Service under this Agrecment pending compliance by CUSTOMER
with any such credit limit and other credit policies and approval procedures,

8
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. FROM:icapitallll SERUICE;\ TQ: 389944684000 A“”‘R 3, 1998

5.7

Sceurity Interest - CUSTOMER hercby assigns to ICI as collateral, all revenues,
proceeds and roceipts generated by it through the use of ICI's Service (the

- Y. 0, -« - apemn @A iem QR & i o
= = o TonbEl”) @iyt poymart ol amountn due ICT yndes, thie, 4avpement: and

CUSTOMER hereby grants IC] a first licn on the Collatcral as well as the right to
collect the rcvenues from any call records processed by CUSTOMER through the
use of ICI’s Service, deduct amounts due to 1CI and remit the remaining balancc,
if any, to CUSTOMER. CUSTOMER agrces to execute all necessary security
documents required to perfect ICI's security interest in the Collateral, including,
but not limited to, UCC filing forms, and CUSTOMER agrees to subordinate any
other existing liens on thc Collateral to ICI’s lien on same.

ARTICLE V1 - WARRANTY - EXCEPT AS SPECIFICALLY PROVIDED IN THIS

AGREEMENT, ICI MAKES NO WARRANTIES WITH RESPECT TO THE
SERVICE, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO,
ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE OR USE BY CUSTOMER OR ANY END-USER.

ARTICLE VH - HOLD HARMLESS AND INDEMNITY

7.1

72

11/12/97 mod0

Consequcntial Damages - In no cvent will either party hereto be liable to the
other party for any indircct, special, incidental, or consequential losses or
damages, including without limitation, loss of revcnue, loss of customers, loss of
goodwil, or loss of profits arising in any manner from this Agreement and the

performance or nonpcrformance of obligations hercunder.

Third Parties/Breach - In the event partics other than CUSTOMER (including
but not limited to End-Uscrs), shall have use of the Service through CUSTOMER,
then CUSTOMER agrees to forcver indemnify and hold ICI and any third party
provider or operator of facilities uscd in the provision of Service harmless from

9
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FROM:capitallll SERUICES TO: 3839446204000
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and against Aany_ and all claims, demands, suits, actions, losses, damages,
assessments or payment, which those parties may assert arising out of or relating
to the Scrvice, as well as any damages arising as a result of breach by
CUSTOMER of any of its obligations or representations to 1CI under this
Agreemcnt.

ARTICLE VIl - DEFAULT; CONTINUED RELATIONSHIP; TERMINATION

8.1 Default - This Agrcement and relationship of the parties may be terminated by the
non-defaulting party in accordance with applicablc provisions hercof and/or the

occurrence of any of the following events (collcctively, a “Default™):

A. A party may terminatc this Agreement upon the other party’s failure to
cure any of the following within thirty (30) days following written notice
thereof: (a) the (i) insolvency, corporate reorganization, arrangement with
creditors, receivership or dissolution of the other party, or (ii) institution of
bankruptcy proccedings by or against the other party; (b) assignment or
attempted assignment of the Agreemcnt or any interest therein, except as
permiitied by Article XVI hercof; (c) change in control of CUSTOMER
without ICI's prior written consent, which consent shall not be
unreasonably withhold; (d) a final order by a governm entity with
appropriate jurisdiction that a Scrvice or the relationship hereunder is
contrary to law or regulation; or (c) breach of any other provision in this
Agreement not otherwise referrcd to in this Article VIIL.

B. ICI may terminate this Agreement in the event CUSTOMER fails to make
any payment when due or fails to furnish security as may be required
pursuant to Section 5.3 or 5.6 hereof, or in the Service Schedule, and fails

CONFIDENTIAL AND PROPRICTARY
between
Capital Scrvices of South Florida Inc. and Intermedia Communications Inc.
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|

8.2

to cure the default within ten (10) days after receipt of notice of such
dcfault.

Sarvival - Notwithstanding the foregoing, any termination pursuant to this Article
VIII by ICl shall not, in any way, relieve CUSTOMER of its obligations to pay
for any unexpired portion of the Minimum Service Tcrm.

ARTICLE IX - LIMITATION OF LIABILITY

9.1

Limited Liability - ICI shall provide the Serviccs in accordance with the terms
and conditions of this Agrccment and the conditions of service set forth in its
applicable Federal and State tariffs, which are incorporated in this Agreement by
this reference (“The Tariffs”). Provisions relating to the limitation of ICl
liabilities are set forth in The Tariffs. IN ADDITION TO THE DISCLAIMER
OF WARRANTIES IN ARTICLE VI AND THE LIABILITY LIMITATIONS
PROVIDED IN THE TARIFFS, CUSTOMER AGREES THAT IC] SHALL
NOT BE LIABLE FOR INDIRECT, CONSEQUENTIAL, PUNITIVE OR
EXEMPLARY DAMAGES, INCLUDING, WITHOUT LIMITATION, LOST
PROFITS OR REVENUES, CREDITS FOR SERVICE, OUTAGES OR LOST
TRAFFIC OR END-USER CREDITS. THE MAXIMUM LIABILITY OF ICI
FOR ALL DAMAGES, INCLUDING, WITHOUT LIMITATION, DAMAGES
FOR BREACH OF THIS AGREEMENT, SHALL BE LIMITED TO THE SUM
OF $10,000.

ARTICLE X - FORCE MAJEURE - If ICI's performance of this Agreement or any of

11/1297 mod0

its obligations hcrcunder is prevented, restricted or interfered with by any cause
beyond its control including, but not limitcd to, acts of God, fire, explosion,
vandalism, cablc cut, storm or other similar occurrence, or any law, order,
regulation, dircction, action or request of the United States government or any

AW’R 9, 1998 12:24PM
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statc or local governments or of any department, agency, commission, court,
burcau, corporation or other instrumentality of any one or morc of said
governments or government agencics, or of any civil or military authority, or by
national emergency, insurrection, riot, war, strike, lockout or work stoppage or
other labor difficulties, supplicr failure, shortage, breach or delay, then ICI shall
be excused from such performance on a day-to-day basis to the extent of such
restriction or interference.

ARTICLE XI - NOTICES - Any noticcs to be given hereunder by either party to the
other may bc effected by either personal delivery in writing or by mail, regmcred
or certified, postage prepaid, with returned reccipt requested. Mailed notices shall

- be addressed to the respective addresses shown below. Either party may change
its address for noticc by giving written notice in accordance with terms of this

Agreement.

If to CUSTOMER: If to ICI:

Capital Scrvices Of South Florida Inc. Intcrmedia Communications Inc.
8200 NW 27* St Suite 108 3625 Queen Palm Drive

Miami, FL 33122 Tampa, FL 33619

Attn: DVP Carrier Services

Billing address if different:

ARTICLE XII - NO WAIVER - No term or provision of this Agreement shall be
deemed waived and no breach or default shall be deemed excuscd unless such

12
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FROM:capitailll SERVICES Ta: 3895448294000 APR 9, 1999

VY

waiver or consent shall be in writing and signed by the party claimed to have
waived or consented. No conscat by any party to, or waiver of, a breach or
default by the other, whether cxpress or implied, shall constitutc a consent to,
waiver of, or excusc for any different or subsequent breach or default.

ARTICLE XIII - HEADINGS - The headings of the Articlcs of this Agreement are

inserted solely for convenience and do not form a part of or affect the meaning
hereof.

ARTICLE XIV - CONFIDENTIALITY/NON-CIRCUMVENTION

14.1

142

11/1297 mod0

Confidential Information  The partics undersiand and agree that the torms and
conditions of this Agreement, all documents referenced (including any Service
Schedule(s) now or hercafter cxecuted) herein, communications beiween the
parties rcgarding this Agreement or thc Service to bc provided or actually
provided hereundcr (including price quotes and rates charged to CUSTOMER for
any Service proposed to be provided or actually provided hcreunder) as well as
such information rclevant to any othcr agreement between the parties (collectively
“Confidential Information”) are confidentjal as between CUSTOMER and ICI.

Limited Disclosure - Neither party shall disclose Confidential Information to any
third party unless subject to discovery or disclosure pursuant to legal process as
provided below or to any other party other than the directors, officers, and
cmployecs of the recipicnt or its agents or representatives who have specifically
agreed in writing to nondisclosure of the terms and conditions hereof. Any
disclosure hereof required by legal process shall only be made afler providing the
nondisclosing party with notice thereof in order to permit the nondisclosing party
to seek an appropriate protective order or cxemption. It is acknowledged by the
parties hereto that violation by a party or its agents of the foregoing provisions

13
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shall cntitle the nondisclosing party at its option to obtain injunctive relief without
a showing of irreparable harm or injury and without bond.

Survival of Confidentiality - The provisions of this Article XIV will be effective
as of the date of this Agreement and remain in full force and effect for a period
which will be the longer of (i) onc (1) year following the date of this Agreement

or (ii) one (1) year from the termination of all Scrvice hereunder.,

Public Domain Exception - The obligations of confidentiality set forth above
shall not apply, or shall terminatc, with respect to any particular portion of
Confidential Information which:

A.  Isknown to the receiving party at the time of disclosure;

B. Becomcs publicly known or available other than as a result of a disclosure

in violation of this Agreemcnt;

C. Is rightfully received from a third party without restriction; or

D. Is independently dcvcloped.

Non-Circumvention - The parties agree that for the period of this Agrecment and
twelve (12) months after its termination, neither shall engage in any business
activity which could reasonably be considered to bc in competition with that of
the other, and that neither will solicit or attempt to solicit any business or accounts

of any customers of thc othcer.

ARTICLE XV - GOVERNING LAW - This Agreement shall be construed under the

11/12/97 mod0

laws of the State of Florida without regard to choice of law principlcs.
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ARTICLE XVI - ASSIGNMENT - ICI may assign the whole or any part of this
Agreement at any time upon five (5) days written notice to CUSTOMER. This
Agreement may not be assigned by CUSTOMER without the prior written
consent of JCI. All terms and conditions hereof shall be binding upon and inure
to the benefit of and be enforceable by any assignee.

ARTICLE XVI - COUNTERPARTS - This Agreement maybeexecmedmmorethm ,
oneeounterpart,eachofvvhnchslhaﬂbedecmedltobemmgxmwmofwhich A
togetlwrahalleonsumtcasmgle Agreement. o _ T

INWITNBSSWHBREOF thepmueshuuohweexecutedthiswunasof‘ .
thedateﬁmtwnumubove )

ﬂ& %“";"Z‘“%gm = ‘

' ) J (Signature)
ﬁ' //” '. /émcﬁ 2. Z‘HW
Title: Hé——gl Df ”7 " Tiﬂe:)iw.‘rz'o« Viee F2errobndl”

i
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EXHIBIT A

SERVICE SCHEDULE

In addition to all other obligations in thc Agreement, the parties agree that the following
conditions and discounts shall apply:

1. Start of Service Date - The Start of Scrvice Date shall be: 11/12/97

2. Customer’s Minimum Discount Commitment - Commencing on the Start of
Servicc Date, and continuing through the period cnding on 11/12/98
(“Commitment Period™), CUSTOMER shall obtain Monthly Revenuc (as defined
below) of at least the following per month : $50,000 (“Minimum Discount

Commutrtent”). “Monthly Revenue™ shall mean gross monthly billings Jess
applicable taxcs and other fees attributable to the provision of Service.

3. Deficiency Charge - In the event CUSTOMER does not maintain the Minimum
Discount Commitment for thc months indicated, then for those month(s), and in
addition to payment in full for actual Monthly Revenue generated, CUSTOMER
will pay ICI the difference between the Minimum Commitment and such actual
Monthly Revenue (the “Deficiency Charge™). The Deficiency Charge will be due
at the samc time as payment is duc for Service provided to CUSTOMER.

4. Capcellation Charpe - At any time during the Commitment Period,
CUSTOMER may cancel this Scrvice Schedule if CUSTOMER provides written
notification thereof to ICI not less than thirty (30) days prior to the cffective date
of cancellation. In such cvent, CUSTOMER shall immediately pay to ICI all
charges for Service provided through the cffective date of such cancellation plus
(a) a cancellation charge equal to fifty percent (50%) of the Minimum Discount

CONFIDENTIAL Al:lD PROPRIETARY

between
Capital Services of South Florida Inc. and Intcrmedia Communications Inc.
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Commitment that would become due for the uncxpired portion of the
Commitment Period, and (b) any disconncction, early cancellation or termination
charges reasonably incurred by ICI on CUSTOMER's behalf (the “Cancellation

Charges™).
5. Liquidated Damages - It is agreed that damages to ICI in the cvent CUSTOMER

cancels Service or fails to meet the Minimum Discount Commitment shall be
difficult or impossible to ascertain. The provision for Cancellation Charge(s) and
Deficiency Charge is intended, thereforc, to establish liquidatcd damages in the
event of a cancellation or failure by CUSTOMER to meet the Minimum Discount
'Commitment and is not intended as a penalty.

6. Cancellation Without Charge - Notwithstanding anything in Section 4 above,
CUSTOMER may caocel this Servicc Schedule without incurring any
Cancellation Charge(s) or Deficiency Charge if ICI materially breaches the
Agreement; provided, however, that CUSTOMER shall first give ICI writien
notice of any such default and an opportunity to cure such default within thirty
(30) days after the notice beforc any such cancellation shall be effective.

7. Other Charges - Any Deficiency Charge or Canccllation Charge(s) payable
purcuant to this Servicc Schedule shall be in additien e all ether charges payable
by CUSTOMER pursuant to the Agreement.

8. Rate Adiustment - CUSTOMER’s charges for Service shall be as set forth in the
Exhibits attached hereto. ICI reserves the right, however, to adjust charges for
and/or delete ICI Service offerings to one or more specific locations, upon not less
than thirty (30) days prior notice to CUSTOMER.

17
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9, Sceurity Deposit - A Security Deposit cqual to $0 is required pursuant {o Section
5.3 of the Agrecment.

10.  Credit Limit - A Credit Limit of $50,000 is hereby established pursuant to
Section 5.6 of the Agreement. [f at any time CUSTOMER's account balance
cxceeds such limit ICI may require immediate remittance of all amounts due and
owing in excess of such limit, and/or an additional Security Deposit in such

amount as ICI in jts rcasonable discrction deems appropriate.

IN WITNESS WHEREOF, the partics have cxccuted this Service Schedule on the
day of L 199

Intermcdia Communications Inc.

By: By:
(Signature) (Signature)

(Print Name) (Print Name)

Title: Title:

I8
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EXHIBIT B

For domestic termination CUSTOMER will be billed at the discountcd rates noted

below provided CUSTOMER mects the Minimum Discount Commitment, If the
Minimum Discount Commitment is not met, a surcharge of 10% will be applied
to the Discount Rates. CUSTOMER will be billcd for domestic termination at
$0.049. If CUSTOMER fails to maintain minimum commitment, then

CUSTOMER shail be billed at a ratc of $0.0603 por minute for all minutes billed

on Intcrstate termination.

CUSTOMER Intrastate rate will be $0.0575 per minute. The percent of minutcs
terminating to LEC’s is not 1o exceed 20% of total traffic volume. If traffic
cxceeds 20%, then a rate of $0.06325 will be applicd to all Independent LEC

minutcs.

CUSTOMER International Calls shall be billed at the $100,000,00 of more rate

schedule.

Discount
Services Rates

Domestic Interstate Termination 48 States $0.049
Domestic Intrastate Termination Florida $0.0578
800 Service $.060

Customer Gateway charges shall be billed per the attached Gateway addendums.

19
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E.  The following Supplemental Charges shall apply:

SUPPLEMENTARY CHARGES

-p— e - - —e

Separate charging levels have been established for orders of ICI-only services and for
orders involving leased services. Charges are per order unless otherwise noted.

Subsequent Order Processing- Unspecified Change®
Subsequent Order Processing- Unspecified Change- Leased®

Customer Requested Expedite
Customer Requested Expedite- Leased

Customer Requested Due Date Change
Customer Requested Duc Date Change- Leased

$250
Pass thru charge plus $100, $250 min.
1

$30
Pass thru charge plus $28, $50 min.

ICI DUE DATE CHANGE POLICY- “No duc daie change accepted at or aftcr three (3) days prior to the curvent due date. If a
customer request is roocived during that time period, the supplemental charge will apply and, in addition, the billing will start oa the

curreal due dalc withoilt dxeaptan.”

Canceliation

Cancellation- Leascd Services

ACCESS SERVICE SPECIFIC SUPPLEMENTARY CHARGES- Pes Circuit:

Reengineering on order in progress- ICl DS-1/DS-0
Reengineering on order jn progress- Leased DS-1/DS-0

Reengineering on order in progress- [Cl DS-3/SONET
Reengineering on order in progress- Lease DS-3/SONET

Demark move on existing service- DS-1/DS-0
Demark move on existing service- 1S-3

After 3 busincss days from order dato- $150;
Or- 2 days prior to duc date and aftex- One
moath fulf recurring charges; $250 min.

Pass thru charge plus: After three business
dxys from order datc- $100; $250 min.;

Or- 2 days prior 1o due date and sftcr- One
month fuil recurring charges: $350 min.

$150 .
Puss thru charge plus $100, 5400 min.

$300 :
Pass thru charge pius $100, $600

$250
$500

*Other than specificd changes designated below (Cxpedite, Due Date Change, Cancellation and Recngincering)

20
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2
EXRKIBIT B
Addendum
Originating Pricing
Meeot Point - Mlaml

LATA TANDEM Interstate
448 Pensacola $0.03499
448  Ft Walton Bch $0.03499
448 Crestview $0.03826
450 Panama City $0.03499
450 Port St Joe $0.04830
450 Marianna $0.04930
452 Jacksonville, CL $0.031689
452  Jacksonville, SM $0.03169
452 Live Oak $0.08489
454  Gainesville $0.03243
454 Ocala $0.03243
458 Dsytona $0.03118
458 Oriando, Colonial $0.03069
458  Orlando, Magnol. $0.03069
458 Lake Buena Vist $0.08383
458  Winter Park $0.03459
480 West Pairn Beh $0.02629
480  Miami $0.02620
460 Ft Lauderdale $0.02629
839 Ft Myers $0.03556
g52 Tampa $0.03024
853 Tallahassee $0.03712
Al Georgia $0.36260

Note above Pricing require MSS product
Pricing per DS1 port $440.00
initial Database setup per Switch $1,091.00
$341.00

21
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Intrastate

$0.03384
$0.03384
$0.09192
$0.03384
$0.08580
$0.09108
$0.03054
$0.03054
$0.08489
$0.03128
$0.03128
$0.03003
$0.02654
$0.02054
$0.08044
$0.08086
$0.02541

$0.02541
$0.02541
$0.08182
$0.08828
$0.06339

$0.36280

)
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3099448204000
EXHIBIT B
Addendum
Termination Pricing
Meet Point -Miami}

LATA TANDEM Interstato
448 Pensacola $0.0353
448 Ft. Waiton Bch $0.0383
448 Crestview $0.0383
450  Panama Cily $0.0358
450 Port St. Joe $0.0493
450 Marianna $0.0483
452 Jacksonville, CL $0.0358
452 Jacksonville, SM $0.0358
452 Live Oak $0.0368
454 Gainesville $0.0328
454 Ocala $0.0326
456  Daytona $0.0335
458 Orlando, Colonial $0.0355
458 Orlando, Magnol. $0.0355
458 Lake Buena Vist $0.0838
458 Winter Park $0.0355
460 West Paim Bch $0.0348
480 Miami $0.0348
460 Ft. Lauderdate $0.0348
939 Ft. Myers $0.0412
952 Tampa $0.0381
953 Tallahassee $0.0426
All Georgia $0.3628

Note above Pricing require MSS product

Pricing per DS1 port $440.00
initial Database setup per Switch $1,091.00
Subsequent Database $341.00

111297 mod0
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10/20/97

Intrasiate

$0.04220
$0.04220
$0.09182

$0.04136

$0.08580
$0.09108
$0.03845
$0.03845
$0.07184
$0.03916
$0.03072
$0.04041
$0.03985
$0.03986
$0.08944
$0.03985
$0.04041
$0.04041
$0.04041
$0.09077
$0.08371
. $0.09032

$0.362680
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80,8086

12: 29PM

] s0.3179
.- $0.5040

. $0.7337
- $0.6720

' $1.2540]

: 31;18130

. -$0.4202

30,9790
' $0.3155
. 30.82‘ D

3{ ~ $0.8470
- AR
'$0:16

| $0.5830

$0.8038

307315
. $0.1420

$0.6080}

$0.372¢

40,5830
$0.5775
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Apr 08 88 06:41p Kenneth R. Rouen 8138286050

INTERMEDIA
COMMUNICATIONS

Agpeil 8, 1996
VIA TACSIMILY. TRANSMISSION

Mr. Bly Matgolin

Presidem

Capital Services of South FPlorida, Inc.
8200 NV 27th Street, Suite 108
Miami, PL 33122

Pear Bly:

Intermedia bas not received from Capital Sorvices the payment of $1,311,533.85 requested m my
correspoadence to you dated Aptil 6, 1998, Based upon our ruceting today, and in oeder for Intecrmedia to
continwe service to Capital Sacvices, Capital Services must wire transfer the amount of $1,044,104.22 to
Iotermedia before 10:00 am Bastern Time on Thussday, Aptil 9, 1998. A copy of the wite transfer
inetructions follows this lefter.

The required amount is droken down as follons:

Original 2/98 Igvolce Amouat 51,364,492 .46
Re-rated Juvoice Amount $1,311,533.28
Capital Services Billing Dispute Amount (S 267,429.54)
Adjusted Payroent Amount $1,044,104.31

Intermedia agrees that the “Capital Services Billing Dispute Amount” of $267,429.54 is being held ia
sbeyance with other billing dispules, pending further review and final resolution.

We remain conunitted to reviewing any outstanding reasonable disputes concerning billing and we have
acknowledged and worked to credit any 1aling issues on luvoices received,

If the wire transfer is not received by the aforementioned deadline, service will be discontinued, the

Carries Services Agreement between our companies will be terminated, and Intermedia will continue to
putsue othes remedies svailable to it

Diviion Vice Presides EXHIBIT__Z




