
ORIGINAL 
STATE OF FLORIDA 

DIVISION OF CONSUMER AFFAIRS 
PUBLIC S,ERVICE COMMISSION 

IN RE: 

CAPITAL SERVICES OF SOUTH 
FLORIDA, INC. 

vs . 
INTERMEDIA COMMLTNICATIONS, IIVC . 

DOCKET NO. 98-0520-TP 

AMENDED COMPLAINT 

CAPITAL SERVICES OF' SOUTH FLORIDA, INC. makes this complaint 

against INTERMEDIA COMMl;l'NICA'I'IONS, INCl. pursuant to Rule 25- 

22.032, Florida Administ,rative Code. 

COMIYISSION DOCKET NUMBER 

1. Docket number 98-0520-TP has been assigned to this 

complaint. 

ACK - THE COMPLAINANT 
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EAGi -- 
LtlN -L 
Op: .- 

2. The complainant is CAPITAL SERVICES OF SOUTH FLORIDA, 

I INC. (hereagter referred to as "Capital Services"). Its address 

I s  8200 N.W. 27th Street, Suite 108, Miami, Florida 33122. 

However, pleadings, orders, and documents in connection with this 

@,-atter, should be directed to Capital Services attorneys: Katz, 

Kutter, Haigler, Alderman, Bryant and Yon, P.A., 106 East College 

enue, Tallahassee, Florida, 32301 (fax (850) 222-0103), to the T" attention of the undersigned. - 
-- 
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PERSON AGAINST WHOM COMPLAINT IS LODGED 

3. The person coniplaiined against is INTERMEDIA 

COMMUNICATIONS, INC., (hereaEter referred to as "Intermedia") . 
Its address is 3625 Queen Palm Drive, Tampa, Florida 33619 (fax 

(813) 744-2469). 

NATURE OF THE COMPLAINT 

4 .  Intermedia is a regulated telephone carrier within the 

jurisdiction of the Florida jlublic Service Commission. 

5. On or about November 12, 1997, Intermedia entered into 

a contract with Capital Services to provide Capital Services with 

long distance telecommunications servi-ces. A true copy of the 

contract is attached as Exhibit 1. 

6. At various times in 1997 and 1998, Intermedia entered 

into twenty-four separate but similar contracts with Capital 

Services to provide Capital Services with local area 

telecommunications services. 

7. Since inceptioln of the contract, Intermedia has 

repeatedly failed: 

(a) To properly credit Capital Services' account with 

amounts which Capital Services has paid for 

telecommunications services provided by Intermedia; 

(b) To bill Capital Services correctly; that is, to 

bill only for services actually provided to Capital 

Services; and 
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(c) To provide reasonable connectivity and other 

services under the contract; 

all in violation of § 364.03, Florida Statutes. 

8. On or about April 8, 1998, in violation of Rule 25- 

4.113 (f), (9) I and Rule 25-24.490, Florida Administrative Code, 

Intermedia threatened to suspend or discontinue service to 

Capital Services if Capital Services did not deliver the sum of 

$1,044,104.31 to Intermedia on or before 1O:OO a.m. on April 9, 

1998. A true copy of thalt communication is attached as Exhibit 3 

Intermedia further in fact suspended service to Capital Services 

on April 9, 1998, in violation of said rules. 

9. Capital Services disputes the amount demanded by 

Intermedia, and advised Intermedia of the dispute (a dispute 

which exists because of Intermedia’s grossly erroneous billing 

procedures) before Intermedia threatened to and in fact did 

interrupt service to Capital Services. 

10. On information and belief, Intermedia disputes the 

matters stated in paragraph 6 ,  above, and the allegations of 

paragraph 7, above, to the extent that. paragraph 7 alleges a 

violation of the rules there cited. 
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WHEREFORE, Capital Serv.ices asks that the Commission take 

cognizance of this compl.aint, determine a reasonable estimate of 

amounts owed pending resolut.ion of the dispute, determine the 

correct amount of the disputed billings, compel Intermedia to 

accept as payment in full the amount SO ascertained by the 

Commission regarding the disputed billings, fine or otherwise 

discipline Intermedia far ita violation of the foregoing rules 

and statutes, prevent Intermedia from continuing to interrupt 

service to Capital Servi.ces on account. of the disputed billings 

during the pendency of this complaint as required by Rule 25- 

22.032 (lo), Florida Administrative Code, and grant such other 

relief 

Dated 

as 

Apri 

may 

1 15 

be wit 

1 ,  1998 

owers. 

F 1 or i dk- O. : 191049 / 
BILL L. BRYANT, JR 
Florida Bar No.: ?J 79270 
KATZ, KURTER, HAIGLER, ALDERMAN, 

Highp0in.t Center, Suite 1200 
106 East College Avenue 
Tallahassee, Florida 32301 

( 8 5 0 )  222-0103 (fax) 

BRYANT’ & YON, P.A. 

( 8 5 0 )  224-9634 

ATTORNEYS FOR CAPITAL SERVICES OF 
SOUTH FLiORIDA, INC. 

4 



h 

-- CERTIFICATE OF SERVICE 

I HEREBY CERTIFY thiat a true and correct copy of the 

foregoing was furnished by facsimile and United States Mail to 

DAVID T. KNIGHT, Hill, Ward i j ,  Henderson, 101 East Kennedy 

Boulevard, Suite 3700, Tampa, Florida 33602, fax: (813) 221-2900 

and PATRICIA T. KURLIN, General Counsel of Intermedia 

Communications, Inc., 3625 Queen- , Tampa, Florida 
/--* 

33619, fax: (813) 829- 15th 

c 
H:\USERS\LITCASES\CAPITAL\PLEADING\COMPL~LMD.PSC 
4/15/98 - 16:13 
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TO : rn 9. 1998 12:19pll P.83 

. 

CARRIER SE:RVICES AGREEMENT 

This CARRIER SERVICES AGREEMENT, C’Agttcmcn“’) is made this 12th day of 
Novembcr, I997 (Effcctivc Date”) between MTERMEDIA COMMUNICATIONS INC.. 

(“ICI”), and Capital Scrvices of Ysouth Vlorida Inc., a Florida based corporation 

(“CUSTOMER”). 

RECITALS 

1. 

2. 

3. 

IC1 is in thc business of providing long dislance voice, data and related 

telecommunications services (”Service” or ”re Sdcc”); 

CUSTOMER desires to designate IC! BI its carrier of choice to provide 

tclccommunications sc:tvices to CUSTOMElR for d e  by CUSTOMER to end 
USCIS; 

IC1 is willing to act 8s the carrier of choice ffor CUSTOMER fbr this purposc, and 
CUSTOMER shall fmm time: to timc odcr Scrvict fiom IC1 in accordance with 

thc provisions hereof‘. 

ACREEMEN’” 

In consihtion of the mutual1 promises, rcprescntations. covenants and conditions in this 
Agrecmcnt, the parties. intending tal be legally bcrund by the tcnns of this AgtWnat, 

agree as follows: 

I EXHIBIT ,-, 
I 

CONFIDEiNTIAL AND DRCPRIET‘ARY 
buwccn 

Capital Servku of South Iloridn lnc. and bmedir Communiadiom I n c  
l l l ly97 modo 



TO : 

ARTICLE 1[ - EFFECTIVE :DATE - MINIMUM SERVICE TERM 

1.1 Dit  - This Agreancnt is cfftcti‘ve between thc paxties as of the date 

first written abovc. 

1.2 Start of service - IClI’s obligation to provide and CUSTOMER’S obligation to 

accept and pay for %mice pursuant to this Agreement shall commcncc on the 
date specified in the Stmica Schedulc in mibi t  A hereto (“Start of Scrvict 

Date”). 

1.3 Minimum Service T m  - The partics’ obligations hereunder with nspcct to 

Service shall ComecLCc with the Start of Scrvicc Date and terminate upon thc 

completion of the Commitrncnt Period 8s set fo& in the Service Schedule 

(“Minimum Service Tm”). U p  the expiration of the Minimum Smricc Tcrm, 
Service shall continue to be pvided 018 a month-to-manth basis subject to 

tcrmhtion as p v i d c d  hm:h CUSTOMER shall be liablc to pay IC1 for all 

charges associated with Seinicc during the Minimum Scrvicc Term and any 
month-to-rnonlh continuatioin thereof as well as any charges for its Minimum 
Discount Commitment (as defined below and on the Service Schedule). 

1.4 Minimum Duco un t Coninitmcnt - Par each month during the Minimum 

Setvice Tcm and any extrendon or coattinuation thereof, CUSTOMER shall 

obtain Monthly Revenue of al least the amount set forth in the Service schcdulc 

(tk “Minimum D h u n t  Commitment”). 

1.5 -.De U l d  titivc: Pricing - IClI will charge CUSTOMER for Service 

at the rata set forth in the Rate Schedule attached hereto as b. For ull 

pcriods in which CLISTOMER mects its obligations IC1 warrants that thc rates 

shall be at least as Eavorablc as those which CIJSTOMER can o w n  fiom any 

11112197 mado 
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other servicc provider for sulbstantially similar d c c s  in substantially similar 
volumes in substantidly similar geographical areas @ereafter “Subetpnti.uy 

Similar S#viccs”). At any time aficr the Minimum Scntice Term, in the wed 

tba: CUSTOMER obtilins one or more cornmitments fiom anothct provider or 
providers to furnish Substantiilly Similar Serviccs at rates below tho= in Mi6& 

B, CUSTOMER shall1 give written notice thcrcof to ICI, which notice jball 

include thc name(s) of such other providefls) and the term and prices of such 
commitmcnt(s), and shall providc IC1 with the opportunity to verify the validity 

of such commitment(s]~. IC1 shall thenantr ham the right (but not thc obligation) 

to modify thc applicalble rates in &hibit 111 to meet or beat those of any such 

commitment. If IC1 docs nd exercise such right, or waives it, within thirty (30) 
days a k r  its verification, thcn CUSTOMER shall have the right to terminate all 
or any portion of this r4greemwtnt cffcctivc i~mmcdialcly upon the expiration of tk 
notice period or any cxtcnsion thumf. If IC1 elacts to exercise its right ths 
applicablc rates in &Wit B will be modified to conform to W most favorable 

committed rates cff‘live no later than M y  (30) days after receipt of the notice 

from the CUSTOMER- 

ARTICLE I1 - SERVICE SCHEINJLE AND EXHIBITS - servica 01 LO WCC 
used in this Agrccmcnt is &dbed in ErAjbirBcdisched hcnto and made apart 

hcrcof. The Service &hCdute in DhlbirA shall be executed by the partics and 

shall become I part of this Agreement. In the event of any conflict or 
inconsistency between thc tams of the Senk Schedule (Ejrkibll A) or I 
ad those of this Agreement, the terms of thc Service Schedule M B shall 

govcm. 

I 

I 

11112197 modo 



ARTICLE 111 - TECHNI[CAIL REQUIREMENTS: TAXES; SERVICE BILLINGS 

3.1 

3.2 

3.3 

3.4 

- CUSTOMER is solely responsible for obtaining all liarues and 

approvals from any mgdatory authoritics for its operation as a reseller of services 

to its cuslomcrs. CUSTOMER shall indemnify and hold IC1 humless fiom all 

costs and damagca, iincluding without limitation, reasonable attomy’s feeq 

arising out of or resulting from CUSTOhdER’s failure to comply with any 

regulatory or govemmc:ntal approvals or license rcquirtnrcats. IC1 may tamhate 

this Agmment immaiiatcly at any time if CUSTOMER fails to cotnpiy with 

these requimcnts. Notwithstanding the fmrpoing, MY such termination 

pursuant to this Article! shall riot relieve CUSTOMER of any of its obligations to 
pay for its Minimum Discount Commitment over the Minimum Service Tam. 

’Jar EXmDtion - CUSTOMER Will provide ICI with II V.Ud tw C X C @ ~  

ccrtifi~ale which exempts CIJSTOMER, d e r  applicable law, from taxes ths 
would otherwise be paid by CUSTOMER, IC1 will invoice CUSTOMER for 
taxes that arc not covawl by my tax exemption certificate filed with ICX. 

- CUSTOh4ER. will comply with all IC1 billing prrrcticcs. CUSTOMER is 

solely responsible for billing, and collection of all accounts, customera or cnd- 
USCIS to whom CUSTOMER provides scrvicxs. 

-dit* - C h a m  - Should CUSTOMER m u a t  e ~ p c d i t i ~ ~ ~  Servict and/or 

churges to orders and IC1 agrees to such request, IC1 may charge CUSTOMER 
for any costs incumd by IC1 0n.CUSTOMEzR’s behalf. ICI mcry fbrthcr condition 

its coascnt to such reqpcst upon CUSTOMEK’s payment of additional C-CS to 

IC1 for providing such scMccw, 



m : c a p l t a l l l l  SERUICSS, TO : . .  

3 3  Fraudulent CaIb - CUSTOMER shall indmnify and hold IC1 harmless fiom d 
costs, expense, claims, or actions arising out of or resdting from fiaudulcnt d s  
of any nature which may comprise a portion of thc Suvice provided that the party 

claiming the cail(s) in clucstio:i to be fraudulent is (or hed been at the time of the 
call) the CUSTOMER or any EM-User (as defined in 4.1 below). 

ARTICLE IV - OTHER CUSTOMIZR OBLIGATIONS 

I 

4.1 Use of & r v i c ~  - CUSTOMER will use the Service only for l a m  purposes, 

including but not limited to, n d c  of the Sewkc or any components thereof. In 
the cvcnt of any such rcsalle. CUSTOMER (including its sal= agents and 
rcprcsentativcs) will do so only undcr its own name or tradcnamc, using its own 

logos or marks. Purc:hascn of the Scrvicc upon resate by CUSTOMER am 
referred to throughout this Agrccmcnt as “Emd-User(s)”. 

4.2 PIC Cad- - CUSTOMER shall ptoducc far ICl’s inspection, at CUSTOMER’S 
expense. any Primary ‘lnterrxohange Canicr (“PIC”) AuthorIption within M y -  

six (36) hours aRcr ICI’s ond or written ~equest, or within any shorter period 

rcquircd by any regulatory agency or Irtcal exchange carrier (“LE”). If 

CUSTOMER fails to comply with this subparagraph, then IC1 may suspcnd 
Service as provided in this Agreement. 

4.3 PIC Fca  - CUSTOMER shad1 reimburse IC1 for any Jlargc assessed by a LEC 
for proassing e PIC irequest initiated by CUSTOMER and will pay ICI a PIC 

Assessment Fee equal to the ehargc. 

4.4 End-UscrR t r m n s i b i ~  - CUSTOMER sfrall be solely mponsiblc for End-User 
solicitation, Service, requcsts, creditworthiness, customer suvicc, billing and 



mOM:capitalll I SEWIC+, . .  TO : 

4.5 

4.6 

collection, and shall indcmnify and hold IC1 harmless from ail costs (including 

attorney’s fees) arising out of or resulting fm thtse responsibilities. 

AM Nu- - CUSTOMEIt shall bt liable fw usage generated by CEh E& 
User ANI identification numbtr activated by IC1 until such ANI is resubscribed to 
another IXC. CUSTOMER m y  requcst IC1 to block network extension servicc 

to an ANI upon the End-’User’s failure to pay CUSTOMER, sub~cct to 
CUSTOMER’S prior ctxlificalion to IC1 that it has given the End-User any notice 

required by law. CUSTOMER shall reimburse IC1 for expenses incurnd to block 

an ANI. 

E- I! n4. - CUSTOMER shall be solely liable. and ecknowlodgcs 

that IC1 accepts no mipnsibility for. mounts it cannot colkcc ffom End-Uscm, 

including billing adjustmentsi it grants W-Usen, whether for acljustmmta fot 

fiaudulcnt charges, dincctory rlssistnnce or any other form of d i t .  

ARTICLE V - CHARGES AND PAYMENTS TERMS 

5.1 T8sq - CUSTOMER. egrra; thal all charges stated in thc Savice Schedule art 

computed by IC1 cxcllusivc of any applicable we, exciac, gross raceipt, dcs d 
privileges taxes, duties, fcw or other taxes or similar governmental charges ( o h  

than gcntral income or pmpaty tax), whether chaqpd to or against IC1 or 
CUSTOMER d i n g  tiom the Service (“Addit id  Charges"). Unless and until 

supported by a Tax Exemption Certificate as q u h d  by Paragraph 3.2 above, all 
Additional C h a r p  slnall be billed to CUSTOMER by ICI end shall be paid by 

CUSTOMER pursuant to thig Article in addition to all olher charges provided for 

herein. 

l l l l2m modo 

I 

I 



5.2 - Any billing discrepancies shall be pnsrmtcd to IC1 in 
d l e  dctail, in writimg, witlhin thirty (30) days of the date of invoice in 

question. IC1 shall not be obligated to consider ariy CUSTOMER notice of billing 

discrepancies which arc received by IC1 mare than thirty (30) day following the 

date of the invoice. CUSTOMEFI acknowledgai that it has w) right of setoff 01 

deduction of any kind fiw billing diJmpancies unless agrwd by ICI. For 
purpxws of cornpliancc ‘by CUSTOMER with Sections 5.3 and 5.6 hereof, 

disputed amounts shall NCZ be excluded from the total mount due hereunder. 

5.3 § -@ - IC1 may withhold the provisiion of Senice until CUSTOMER 
provides IC1 with a cash, dcpsrit or an imvacable standby letter of dt, 1 
corporate or pcrsonal guarantee, CK other appropriate s c d t y  in fann and conteat 

acccptsbie to IC], in the amount iindicatal on - M A .  As usage increases, IC1 
may, st ils sole discdan, requh CUSTOMER to incrcasc tk Security in ~ l l  

amount sufficient to cover such addilional amounts l l ~  ICI deems necasuy. In 
thc went a Security Deposit is nquirtd CUSTOMER grsnb ICX tha right at my 
time to dcduct any mo~unts dire IC1 from CUSTOMER from such Security 
Deposit. 

monlhlv basis (ar such ather basis as may be mutually agreed to by tk pertias) 

commencing with tbc Effdve  Date baaof. Scrvice shall be biUcd at the nrtg 

set forth in Erlrlbir b hereto. CUSTOMER will p y  each IC1 invoice for Service 

in full, without deduction or ofEset of any kind, within fiftctn (1 5 )  calendar days 
aner thc invoice datc (“Due Data:”), sllpavments Q;\LF hereunder shall be made iq 

US dollars lean acc~ml s-pccificd bvm. If payment is not nceivtd by IC1 on 
or beforc the Due Datc, CUSTOMER shall also pay a late fm in the amount of 

month or thc maximum lawful nate undcr applicable law, whichever is lass, 



FAOM:cupitallli S€RUI% TO : 
, .  

5.5 Swucnsioa of scrvicas - In thc evcnt payment in fbll is not d v e d  fiam 

CUSTOMER by thc Due Daw, or, in the event the Credit Limit in ssction 5.6 ia 
exceeded and additional paymlcnts or &posits as required in the Sewice Schedule 

are not madc, IC1 shall also have the right, after giving fivc (5) days h c c ,  to 

sugpcnd all or any portion of the Service to CUSTOMER until such timc as 
CUSTOMER has paid in full all charges then due, h c l d h g  any late faes. 
Pollow~ng such payment, IC1 shall rcinstau: Service to CUSTOMER, provided 

that CUSTOMER furniishcs tc, IC1 satisfactory 11ssumncc, -le to IC1 in its 

sole discretion, of CIJSTOkER’s ability to pay for suvicc, including any 

advance payment for the cost of reinstating Sexvice. If CUSTOMER fads to makt 

such paymcnt by a datc dctmninad by ICI, CUSTOMER will at ICI’s d d m ,  

bc dcrmsd to have caricclcd the Service or susperrded the effkctive date of such 

rcinstitution of Servicle. Notwithstanding the foregoing, gucb cancellation 01 

suspension shall not in any way relieve CUSTOMER fiorn its obligtdions to pcry 

for my uncxpircd portion of tllc CUSTOMER’S Minimum Disoount Commitment 

o w  the Minimum Se~vicc Term or any extension thereof. 

5.6 C d y  - At all timcs durinir the term of this Agreemcnt, CUSTOMER shall 
comply with all IC1 adit limits, approval proccdurcs and policies. A limit on 

usage by CUSTOMER Without a Security d e e t  is established in thc S d a  

Schcdulc. IC1 the rijght to withhold initiation, implementation or further 

provision of Seruice under this Agrccmcnt :pending cdmpliaaCa by CUSTOMER 

with my such d i t  limit and othcr d i t  policies and approval procedures. 

I 
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5.7 Sccutitv latcmt - CUSTOMElR hcrcby assigns lo IC1 as collateral, all ~CVWIU~S, 

proceeds and raxipts ;generat~cd by it through the use of ICI's senrica (the 

.e",.-k" - - ,r W.1). a a  --*.-a m n e r m 4 q l t  nC nmnirntn dr .I ft-1 1 thio A T p v I " ' .  a d  I urd&" ,,... ,... N.. "- ------.- -1. L - l  J* I I I" 

CUSTOMER hereby gnmts IC]: a first licn on the Collateral as well as the right to 
collect the rcvcnucs from any call records prolcesscd by CUSTOMER through the 

usc of ICI's Service, deduct amounts due to 1C1 and remit tbc remaining balance, 

if my, to CUSTOMER- CUSTOMER agrccs to execute all necessary security 

documents required lo pcrfkct ICI's security interest in the Collateral, including, 

but not limited to, UCC filing forms, and CUSlOMR agrees to subordinate any 

other existing liens on tlic Collateral to 1Cl's llicn on samc. 

ARTICLE VI - WARRANTY - EXCEPT AS SPElClFlCALLY PROVIDED IN 
AGREEMENT* IC1 MAKES NO WARMNTES WITH RESPECT TO THE 
SERVICE, EXPRESS OR IMPLIED, INC1,UIDING BUT NOT LIMITED TO, 
ANY WARRANTY OF h4ERCHANTABILITY OR FITNESS FOR A 

PARTICULAR PURPOSE OR USE BY CUSTOMER OR ANY ENDUSER 

ARTICLE VI1 - HOLD HARIMLES8 AND 1NI)EMM"Y 

7.1 Conreaucrtirl Dam - In no cvcnt will eithcr paty hereto be liable to the 

other party for any rindircct, special, inctidental, or coastquential lossu or 

damages, including Without lhhtbn, loss of revcnuc, loss of custm-, loss of 
goodwill, or loss of profits arising in any mnanncr fmm this Agreement and the 

performance or nonperformance of obligations hercundcr. 

7.2 P n w r c a c  b. - In drc event partics other then CUSTOMER (including 

but not limited to End-Uscrs), shall havc use: of the Service through CUSTOMER, 

then CUSTOMER agrtes to forcvcr indemnify and hold IC1 Md any third party 

provider or opcrator of facilildes uscd in the provision of ScMcc harmless from 

9 
CONFIDkNTML AND PROPRIETARY 

&our 
Capihl Servcces oif South F kridr Inc. md Inlcdk CormnunWoru lnc 
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FROM:capitallll !ZFNIC€S TO : 
. .  "n 

and against any and all cl:iims, demands, suits, actions, 1- 
assessments or payment, whiclh those parties may assert arising out of or relating 
to the ScrVice, as wcdl as any damages arising as a result of b r e d  by 
CUSTOWR of any of its obligations or nprcsentations to IC1 under this 

Agreement. 

I 

ARTICLE VI11 - DEFAULT; CONBNUED RELATIONSHIP; TERMINATION 

8.1 Default - This Agrccment and relationship ofthe parlies may be terminated by thc 
non-defaulting party in acconlanct with applicable provisions hercof and/or the 
occurrence of any of th[e following events (caillcctivcly, a "Default"): 

A. A party may leriminatc: this Agreement upon the o k  party's failure to 
cwc any of the following within thirty (30) days following writtea notice 

Ihcrcof: (a) the (i) insolvency, corpomte reorganbation, ammgcma with 

creditors. rccei\sership or digsolution of thc other party, or (ii) institution of 

bankruptcy procccdinap by or against the other party; (b) rssippumnt ar 
attgnpled assignmat of the Agrcerrrcnt or any interest tbereio, except u 
permitted by A,rticlo :yvI hemf; (ci) change in control of CUSTOMER 

without ICI's prior writtcn consent, which conscnt shall not be 

unreasonably vuithhold; (d) a final order by a government entity with 

appropriate jurisdictiaa that a Scrvicc or the relationship henwdcr is 

contrary to law, or regulation; or (c) breach of my other providm in this 

Agmement not otherwise r e f d  to in this Article WI. 

B. IC1 may tcnninlate this Agrccmcnt in1 the event CUSTOMER faib to make 

any payment ivhen due or fails to funrish security as may bc required 

pursuant to Section 5.3 or 5.6 hereolk or in the Sanricc Schedule, and fdb 



I 

to cure the default within ten (10) days after nctipt o€ notice of such 
dcfault. 

8.2 Sacviva\ - Notwithstandling the fongoing, any termination pursuant to this Article 

VI11 by IC1 shall no¶. in any way, relieve CUSTOMER of ita obligations to pay 
for any unexpired portion of thc Minimum Service Tcrm. 

ARTICLE IX - LIMITATION OF LJABILITY 

9.1 M - L  ir b ili lu - IC1 shall provide the S d c c s  in acamhcc witb t& lams 

and conditions of this Agtccawnt and the cxlnditions of scrvicc set forth in ita 
applicable Federal and State taw%& which am i n a x p o d  in this Agrcuneut by 
this rcferencc ("The Tariffs"). Provisions relating to the limitation of IC! 
liabiiitics arc set forth in The Tdffs. IN ADDITION TO THE DISCLAIMER 
OF WARRANTIES IN ART!lCLE VI ANI) TIiE LIABILITY LIMITATIONS 

PROVlDED M THE TARIFFS, CUSTOMER AGREES THAT IC1 SHALL 

NOT BE LIABLE FOR INDIRECT, CONSEQUENTIAL, PUNITIVE OR 
EXEMPLARY DAMAGES, INCLUDING, WI'CHOUT LIMITATION, LOST 

PROF113 OR RF4vEMUES, CREDITS FOR SERVICE, OUTAGES OR LOST 
W F I C  OR ENDUSER CREDITS. THE MAXIMUM LIABU,ITy OF ICX 
FOR A U  DAMAGE!& INCLUDING, WI'IWOUT LIMITATION, DAMAGES 

FOR BREACH OF THIS AGIREEMENT, WALL BE LIMITED TO TliE SUM 

OF $1 0,OOO. 

ARTICLE 15 - FORCE MAJEURE; - If ICI'S WfOrmanCe of this m t  01 my O f  

ib obligations hcrcunclcr is prcvcntcd, restricted or krtafcrcd with by any cause 

beyond its control including, but not limitcd to, acts of God, fire, explosion, 
vidalissn, cablc cut, storm or other sinrilar occunencc. or any law, order, 
regulation, dircction, (action or request of (the United Strdes govcnuncnt or any 



TO : 

statc or local govcmuncnts cw of any department, agency, coarmiosion, court, 

burcau, CofpOrBlion or 0th~ instrumentality of any one 00 morc of said 

govemrnents or govcnunent algencics, or of any civil or military authority, or by 

national emergency, inmrrcction, riot, war, strike, lockout or work slappese or 

other labor difficulties, suppliicr failure. shortage, brtach or delay, then ICI shall 
be excused from such performance on a day-to-day basis to the extent of such 

restriction or intcrfercmice. 

ARTICLE XI - NOTIClES .. Any rioticcs to be given hcriundtr by eithcr perty to tJw 

other may bc tffkcted by eithltr personal delivcry in writing or by mail, registered 

or certified, postage prepaid, with returned rcccipt r e q ~ e d .  Mailed notices shall 

bc addressed to the respective addresses shown below. Either pluty may change 

its addrcss for nokc by giving mitien notice in acconjaLlcd witb terms of this 

If to CUSTOMER: if to ICI: 

Capital Scwiccs Of South Florida Inc. Intcrmodia Communications Inc. 
8200 W 27* St Suite 108 3625 Queen Palm Drive 
Miami, FL 33 122 Tamp,FL 33619 

Attn:: DVP M e r  ScMccs 

Billing address if difkcnt: 

ARTICLE XI1 - NO WAllVER '- No term or provision of this Agreement shll be 
deemed waived and no bmich or default shall be deemed excuscd unless such 
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waiver or consent shall te in writing and Signed by thc party claimed to have 

waived or CoIIsCnlcd. No conscut by any pary to, or w a k  of, a breach or 

dcfadt by the other, w k h r  cxprcss or implied, shall oonstitutc a consent to, 

waiver of* or e x c w  for any different or subsequent breacb or default. 

ARTICLE XIUI - HEADINGS - The headings of the Articles of this Agmemcnt a ~ e  

of or af‘€kct the meaning inserted solely for convenience r rnd  do not f m  a 

hemof. 

ARTICLE XIV - CONFIDEN”IALITY/NON-CIRCUMVENTION 

conditions of this Agrrtrment, all documents refercnccd (including any Service 

Schedulo(s) now or hcncaftcr executed) herein, communications between thc 

parties regarding this A,pmcnt  or thc Service to bc provided or actually 

provided hereundcr (ilnding price quotes wd rates charged to CUSTOMER for 
any Service proposed to bc provided or actually provided hcrcundu) BS well as 

such infixmation rcltvant to any othcr agmment bctween tbe parties (collectively 

“confidential Momtioii”) arc confidential as lbttwaa CUSTOMER and ICI. 

142 - Neither party shall disclose Confidential Information to any 

third unless subject to disrcovcry or discllosun pursuant to lqal process as 
pmvidcci below or to any ookw party other than the directors, officers, and 
cmplayccs of the recipient or its agmts or repnsentativm who have specifically 

agrecd Wrilhg to nondisclosure of the term and conditions hereof. Any 
disclosure hereof required by legal process shall only be macle der providing the 

nondiscloaing party with notice thereof in order to permit the nondisclosing party 

to seek an appropriate pirottctivc order or cxmption. It is acknowledged by the 
parlies hereto that violation by a party or its agents of the foregoing provisions 
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shall cntitle the nondisclosing party at its optiion to obtain injunctive relief without 

a showing of imparable harm or injury and without bond. 

14.3 $urvivrl of Conf idcndu  - The provisions of this Article XfV will be cffixtive 

as of the date of this Agteemcnt and remain in full fora and effect for a period 

which will be the longer of (i) onc (1) year :following the date of this Ap-eemcnt 

or (ii) one (1) year fmni the tamination orall Scwict hereunder. 

14.4 Public Domain Exception - Thc obligations of' confidentiality set forth above 

shall not apply, or shall tcnminatc, with irespect to any particular portion of 
Confidential Information whicb; 

A. Is known to the receiving party at the time of disclosure; 

B. Becomcs publicly known or available other than as a result of a disclosure 
in violation of lhis Apemcnt; 

C. Is rightfully rccxivcd fmm a third party without restriction; or 

D. Is in&pendentlly dcvcllopcd. 

14.5 Non-Circumvcntioa Thc pisrties agree that for thc period of this Agrccmtnt and 

twelve (12) months adcr its terminalion, neithcr shall engage in any b u s h  
activity which could masonably be c o n s i d d  to bc in competition with that of 
thc other, and that neither will solicit or attexnpt to solicit my business or accounts 

of any customers of h c  othcr.. 

ARTICLE XV - COVERNllNG LAW - This Agreement shall be construed under the 

laws of the State of Florida withoul regard to choice of law principles. 
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EXHIBIT A 

m l I C B  SCHEDULE 

In addition to all other obligations in thc Agreement, the parties agrce that the following 
conditions and discounts shall apply: 

1. - Start of Servicc Date - The Start of Scrvice /Date shall be: 11/12/97 

2. Customcr’sMinimuar Discpmt Commitment - Commcncing on the Start of 
Servicc Date, and continuing through the period cnding on 11/12/98 

(“Commitmcnt Period”’), CUSTOMER shall obtain Monthly Revenuc (as defined 
below) of at least thc follo~wing per month : $5O,OOO (“Minimum Discount 

CommitnM”). “Mdnthly Itevenue” shall mean wss monthly billinjp Iss 
applicable taxcs and other faxi attributable to the pmvision of Service. 

3. - In the event CUSTOMER does not maintain the Minimum 

Discount Commitmenlt for thc months indicated, then for those month(s), and in 
addition to payment in full for actual Monthly Rcvmue generated, CUSTOMER 
will pay IC1 the diffemce bet- the Minimum Commitment and such stual 

Monthly Rcvcnue (the “Dcficiency Charge”’). The Deficiency Charge will be due 

at the s~mc time as payment is due for Service provided to CUSTOMER 

4. C-ggg - r l  any time during the Commitment Period, 

CUSTOMER may c a r d  thio Service Schedule if CUSTOMER provides written 

notification thereof to IC1 not less than thirty (30) days prior to the effective date 

of cancellation. In such cvicnt, CUSTOMER shall immediately pay to IC1 all 
charges for Service providcd through the cffcctive date of such cancellation plus 

(a) a cancellation charge equal to fifty pemnt (500h) of the Minimum Discount 
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TO : 

5. 

6. 

7. 

8. 

Commitment that would become due far the uncxpirad portion of tbe 
Commitment Period, and (b) any disconncction, early cancellation or termination 
charges reasonably i n c u d  by ICX on CUS'IrOMER's behalf (the ''Canceltation 
Charges". 

Liatijdstcd Drmmcs - It is agreed that damages to IC1 in the went CUSTOMER 

canctjs Service or faik; to mczt the Minimum Discount Commitment shall be 
difficult or impossible to ascefitain. The provision for Cancellation Charge(s) and 
Deficiency Charge is intmded, thmforc, to establish liquidated damage in the 
went of a cancellation or failurt by CUSTOMER to meet thc Minimum Discount 
Commitment and is not intendtd as a penalty. 

Chmqp - NotwithS(;urding Myth# Secti~a 4 &OW, 

CUSTOMER may cabal this Servicc Schedule without incurring any 

Cancellation Charge(s:) or Deficiency Chme if IC1 materially b h e s  the 

Agrcend; provided, hsurtvet, Wit CUSTOMER W fht @VC IC1 wrim 
notice of any such default and an opportunity to curc swh dcfauit wimn thirty 
(30) days aAer the notice befoirc any such midlation shall be effective. 

Other C u  - Any Deficiency Charge or Cancellation Charge($) payable 

p m t  to thls ScMac S~hctlult shall tm in iuMitiQa to all 0th~ c%a pyablc 

by CUSTOMER pursuant to the Agrement. 

m-mcat - ClJSTOhdER's charges for Service shall be as set forth in the 
Exhibits attached haelto. IC1 reserves the ri& howeva. to adjust chargas for 

and/or delete IC1 Service offerings to one or more specific locations, upon not lcss 

than thirty (30) days pirior notice to CUSTOMER 
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9. sccu* newsit - A Security Deposit qua l  to $0 is required pursuant to Section 

5.3 of the Agreement. 

10. C a  Limit - A Crcdilt Limit of SS0,OOO is hmby establishd pursuant to 
Section S.6 of thc Agreemat. If at any time CUSTOMER'S acunmt balancc 
cxcoeds such limit IC1 msry require immediale ranittame of all amounls duc and 
owing in n(ccss of such limit, and/or an additional Security Deposit in such 
amount as IC1 in its rcasoizable discretion deems appropriate. 

M WlTNESS WHEREOF, thc pictics have cxcctutad this Smice Schedule on the 

day of - -' 199, - ! 

Intcmncdi. communicasions Inc. 

By: By: -- 
(Signature) (Signatun) 

-- 
(hint Name) (Print Namc) 

Title: Title: -- 



* FR~:cap~tailll SERVICES- 1-0 : 3899448284888 

A, rpr *me& termination CUSTC)MER will be billed at the discounted rates noted 

below pmvidcd CUSTOMER muts  t h ~  Minimum DimW Comaritzpopt, I f  the 
Minimum Discaunt Commitment is not met, a ismhuge of 10% will be applied 

to the Discount Rates. CUSTOMER will be billcd for domcstic termination at 

$0.049. If CUSTOMEIR fails; to maintain1 minimum commitment, then 

CUSTOMER shall be billcd at a wtc of $O.W:i pr minut6 for all mkw bilk4 
on Intcrstate termination. 

B. CUSTOMER Intrastate nmtc Will be $0.0575 per minute. The pcrccnt of minutcs 

terminating to LEC’s is not to oxcccd 20% abf total lraflic voium. I f  traffic 
cxcecds 20%. then a ratle of $01.06323 will be applied to all Indepmdenr LEC 

minutcs. 

C. CUSTOMER Intcmationd Calh shall be billed at the f100.OQ0.00 or ma rc rate 
schedule 

&a!isa 

Domestic Interstate Terminrtilan 48 Statcs 

Domestic iatrartatc Tamination Florida 

800ScrviCe 

Discount 
R.tg 

S0.049 

SO.OS7S 

s..o60 

D. Customer Gateway charges shall be billcd per the attached Gateway addmdums. 



TO : 

E. The following Sugplme~ltrml Charga shall apply: 

--- - 
SUPPLEMENTARY C W G E S  

Separate charging levels have been established for orders of ICI-only services and for 
orders involving leased services. Charges are per or&r unkw otherwise noted 

Subsequent Orda Processing- Unspclcifd Change* 
Subtquent Order Rocessing- Unspecified Qiango- Leased. 
Customer Rcquerted Expcdite 
Customer Requcsted Expedite- Lased 

Cuslma Rqucsted Due Dne Change 
Customer Rcquwltcd Duc Date Chmlp- Leaad 

- 1  
S2M 
Pass thru chargo phm $100, S2M min. 

Cancellation 

Caacctlrtion- Lerscd suvica 

SI50 
Ror lhnr charge plu S100, MOO mm. 

szso 
$500 

*Other thm spccificd changes designated below (Expedite, Due Date Cbwge, C~ct lbt ioa  d Rccagia#riPg) 
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m 
448 

44% 
450 
450 
450 
452 
452 
452 
454 
454 
450 
458 
458 
458 
458 
480 

460 
460 
039 
952 
853 

Au 

448 

TO : 

Pensacda 
Ft Walton Bch 
crestview 
Panama City 
Port st J o e  
Marianne 
Jacksonville. CL 
Jocksonvllb, SM 
Live Oak 
Gainesvllkb 
Ocala 
oaVtMla 
Orlando, Chbnial 

lake 6ue1m Vist 
wnter Park 
Weat Palm Bch 

Miami 
Ft LaudWale 
Ft. Myem 
Tampa 
Tallahassee 

orlam, mwmi. 

Orlglnrtlng Prlclng 
&I& Point - Mlaml 

ll/l2/97 modo 

r? 
APR 

50.03499 
50.03498 
$0.03828 
$0.03499 
$0.04930 
s0.04Q30 
$0.031 69 
W.03lSQ 
$0.ossss 
$0.03243 
$0.03243 
so.03118 
$0.03469 
so.- 
$0.- 
$0.03459 
$O.O262Q 

$0.02629 
so.03656 
$0.03024 
$0.03712 

30.[1Q619 

$0.36280 
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$0.03384 
So.oasa4 
$0.(39192 
SO.03384 
$o.o0tm 
SO.Oel08 
50.03054 
50.03054 
50.084ee 
$0.03128 
$0.03128 
SO.03003 
$0.02954 
$0.02064 
$0.08944 
$0.06088 
S0.02Ml 

$0.02541 
W.08182 
$0.06828 
$0.08339 

$0.01541 

$0.36280 
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EXHl6lT B 
Addendum 

LATA 

440 
448 

449 
050 
450 
450 
452 
452 
452 
454 
454 
456 
458 
458 
458 
458 
460 
480 
460 
939 
952 
953 

All 

PenMIcols 
R. Wafton 0ch 
Crestview 

Panama City 
Port st. Joa 
Marianna 
JacksonVilk, CL 
J.drsonVilk, SM 
Live Oak 
Gaimvilk 
iocala 

Orlando, Cobnial 
Orlando, Magnd. 
Lake Buena Vit 
M t e r  Park 
west Palm Bch 
Miami 
Ft. Lauderdale 
Ft Myers 
Tampa 
Tallahassee 

paytorra 

Note abovo Prklng mquln RIBS prtduct 

$0.0353 
$0.0383 
50.0383 

$0.0493 
$0.0403 
$0.- 
$0.0358 
so.- 
$0.0328 
$0.0328 
$0.0335 
$0.0355 
)o.o3Mp 

$0.0838 
so.03Ss 
$0.0348 
$0.0348 
$0.0348 
$0.0412 
$0.0361 
$0.0428 

50.3628 

$0.04220 
$0.04220 
$0.09102 

sO.04138 
sO.o8560 
so.09108 
$0.03845 
$0.03845 
$0.07184 
$0.03910 
$0.03972 
$0.04041 
$0.03985 
$0.03986 
so.08944 
$o.o3sea 
$0.04041 
$0.04041 
SO.M041 
so.oson 
$0.08371 

. $0.09032 

$0.36280 
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