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NANCY B. WHITE
Assistant General Counsel-Florida

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

(305) 347-5558

April 24, 1998

Mrs. Blanca S. Bayo6

Director, Division of Records and Reporting
Florida Public Service Commission

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket No. 980119-TP (Supra Complaint)

Dear Ms. Bay6:

Enclosed is an original and fifteen copies of BellSouth
Telecommunications, Inc.'s Emergency Motion to Quash Witness Subpoenas
which we ask that you file in the above-referenced docket.

A copy of this letter is enclosed. Please mark it to indicate that the

original was filed and return the copy to me. Copies have been served to the
parties shown on the attached Certificate of Service.

Sincerely,
L 8. ks (k)

\CK v Nancy “White
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CERTIFICATE OF SERVICE
Docket No. 980119-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served
by Facsimile and Federal Express this 24th day of April, 1998 to the following:

Beth Keating

Legal Counsel

Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Tel No. {850) 413-6199

Fax No. {850} 413-6250

Suzanne Fannon Summerlin, Esq.
1311-B Paul Russell Rd., #201
Tallahassee, Florida 32301

Tel. No. (850) 656-2288

Fax. No. {850) 656-5589

AT (¢)

NancyB. White
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of Supra Telecommunications Docket No.: 980119-TP
and Information Systems, Inc., Against
BellSouth Telecommunications, Inc. Filed: April 24, 1998

BELLSOUTH TELECOMMUNICATIONS, INC.’S EMERGENCY
MOTION TO QUASH WITNESS SUBPOENAS

BeliSouth Telecommunications, Inc.! (“BeliSouth”), pursuant to Rule 25-
22.045(3), Florida Administrative Code, hereby files its Emergency Motion to Quash
Witness Subpoenas served by Supra Telecommunications and Information Systems,
Inc.’s (“Supra™). As grounds therefore, BellSouth respectfully states the following:

1. Apparently now conceding that it is required to serve subpoenas on non-
party witnesses, Supra served several of BellSouth’s employees in Birmingham,
Alabama, with subpoenas issued by the Florida Public Service Commission (“FPSC”).
Copies of the subpoenas are attached hereto as Composite Exhibit “A.”

2. As Exhibit A demonstrates, Ron Owen and Stanley Sansing were
subpoenaed to attend the hearing scheduled to commence in this matter on April 30,
1998, in Tallahassee, Florida. Teresa Gentry was subpoenaed to appear for her

2

deposition on April 27, 1998, in Birmingham, Alabama.” Due to the time limitations

1 The instant Motion is brought on behalf of BellSouth and the individuals that were served
with the subject subpoenas. BellSouth is authorized to bring this Motion on their behalf.
2 In BellSouth’s Opposition to Supra’s Motion for Continuance, it addressed the status of

these individuals as non-party witnesses. In the interest of brevity, BeliSouth respectfully refers

the FPSC to facts and {aw contained in said Motion.
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involved, BellSouth respectfully moves on an emergency basis to quash the subject
subpoenas.

3. Supra is permitted to obtain discovery in this docket pursuant to Rule 25-
22.034, Florida Administrative Code, which states that a party may obtain discovery
through the means and in the manner provided in Rules 1.280 through 1.400, Florida
Rules of Civil Procedure. Accordingly, Supra must comply with the requirements of
Rules 1.280 through 1.400 in order to obtain its discovery. Additionally, pursuant to
Rule 25-22.045, Florida Administrative Code, Supra may obtain a subpoena from the
presiding officer or the Division of Records and Reporting to subpoena witnesses.

4, As a matter of law, the subpoenas served on the subject non-party
witnesses are defective and should be quashed. Supra has failed to comply with Rule 25-
22.045, Florida Administrative Code, and is attempting to serve out-of-state witnesses
with invalid process. As Rule 25-22.045(2) states in pertinent part:

A party shall apply in writing for the issuance of subpoenas
requiring the attendance of witnesses or production of

records, files, and memoranda from any place in the state,
at any designated place of hearing . . . (emphasis supplied)

S. As the foregoing Rule demonstrates, subpoenas issued by the FPSC may
be served on witnesses within Florida. There is no authority in the Rule for extra-
territorial service of process. This is consistent with the Florida courts’ interpretation of
the jurisdictional limits placed on discovery.

6. In Hotchkiss v, Martin, 52 So. 2d 113 (Fla. 1951), the Florida Supreme

Court addressed the effect of an Ohio court’s order in Florida. The court stated:




A court created within a sovereignty is necessarily limited
as to its sphere of direct action on persons and things, real
estate and chattels within that sovereignty.

By suing, as actor, on the Ohio decrees, and solely as an
arm of the Ohio court, the respondent is, in effect,
requesting a Florida court to put in motion its executory
processes for the collection of a judgment debt without
such debt first having been reduced to judgment in this
state. We do not conceive that this can be done.

Id. at 114. See also, Fla. Jur. 2d, Courts and Judges § 77 (“Since jurisdiction is basically

an expression of sovereign power, it is limited to the territory of the state by whose
authority it is exercised. It follows that no state can issue process to be made effective
beyond its borders, though such process can be sent out of the state and served.”)

7. In order for Supra to subpoena a non-party witness residing in another
state for their deposition, it must comply with the laws of that state.” In the instant case,
Supra was required to comply with the laws of the state of Alabama. While Alabama has
not adopted the Uniform Foreign Depositions Law, it has a rule of civil procedure that
sets forth the requirements that a foreign litigant must observe in order to depose an
Alabama resident.

8. Rule 28(c), Alabama Rules of Civil Procedure, states in pertinent part:

Depositions taken within this state to be used outside of
this state. A person desiring to take depositions in this
state to be used in proceedings pending in the courts of any

other state or country may produce to a judge of the circuit
where the witness resides a commission authorizing the

3 Florida has adopted the Uniform Foreign Depositions Law, § 92.251, Florida Statutes, in
order to facilitate the taking of depositions in this state by out-of-state litigants. See, Freedom
Newspapers, Inc. v. Egly, 507 So.2d 1180, 1183 (Fla. 2d DCA 1987); Travelers Indem. Co. v.
Hill, 388 So. 2d 648, 650 (Fla. 5th DCA 1980).




taking of such depositions or proof of notice duly served,
whereupon it shall be the duty of the judge to issue,
pursuant to Rule 45, the necessary subpoenas. [Emphasis
supplied].

9. Based on the foregoing, it is clear that Supra has failed to comply with
Rule 28(c), Alabama Rules of Civil Procedure. Accordingly, it cannot compel Ms.
Gentry, a non-party witness, to appear for deposition in Alabama with the current
subpoena issued by the FPSC.

10. Additionally, Supra cannot use process issued by the FPSC to compel
Alabama residents, who are non-party witnesses, to attend the heariﬁg in this matter in
Tallahassee, Florida. The applicable Administrative Rule limits the Florida subpoenas to
“any place in the state.” Accordingly, they cannot be used to establish personal
jurisdiction over non-party witnesses in other states. The subpoenas served on Ron Owen
and Stanley Sansing should, therefore, be quashed.

11.  In addition to the foregoing, even assuming arguendo that the subject
witnesses were officers, directors or managing agents of BellSouth, Florida courts have
uniformly held that nonresident corporate defendants need not produce nonresident
corporate officers for deposition in Florida unless the defendant is seeking affirmative

relief in the proceeding. United Teachers Assoc. Insur. Co. v. Vanwinkle, 657 So. 2d

1232 (Fla. 3d DCA 1995); Fortune Insurance Co. v. Santelli, 621 So. 2d 546 (Fla. 3d

DCA 1993); Madax Int’l. Corp. v. Delcher Intercontinental Moving Svcs., 342 So. 2d

1082 (Fla. 2d DCA 1977). In the instant docket, BellSouth is not seeking any affirmative
relief. It should, therefore, not be required to produce these witnesses in Tallahassee,

Florida.




12. Since Supra has failed to serve legally effective process on the subject
witnesses, the subpoenas that were served on Ron Owen, Teresa Gentry, and Stanley
Sansing, should be quashed.

Respectfully submitted this 24th day of April, 1998.

BELLSOUTH TELECOMMUNICATIONS, INC.

Nowey B.ohifz  (ke)
NANCVB. WHITE

GEORGE B. HANNA

¢/o Nancy Sims

150 South Monroe Street, #400
Tallahassee, Florida 32301

(305) 347-5558

Willhaen 5. Elonlsn T (i)
WILLIAM J. ELLENBERG II &
675 West Peachtree Street, #4300
Atlanta, Georgia 30375
(404) 335-0711




BEFORE THR FLORIDA PURLIC SERVICR COMMISSION

In BB: Docket Mo, $80119-TP -
complaint of Supra Talecommunica-
tions and Information Systans, Inc,
against BallSouth Telacommunios-
tions, Inc.

AORPORNA

1934, at 2130 a.m., ta teatify in this astion. If you fail ta
appeax, Jou may be beld jn contampt. —
' o appaar by the following attornsys and,

- YOR ARR SIEPOENARD t
unless excused from this subposna thase atto a or the
Commission, you shall reapand to this subposna as directed.
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AOGTHORITY
Plorida Statuvas 120.58(1), {(3)

{1) (b) An agancy or its duly empowered presiding o or
a hearing officer nas the powsr to swear vitgaues agd i:};:.:hur
testimony undsxr oath, to issue subpoenaq upon the written requeat
of any paxty or upon its own wouien, and ta effect discovexry on
tha written raqueat of any party any mecans available to the
courts and in the manner provided in the Florida Rules of Civil
Prosedurs, including the iwmposition of manotions, except

contsmpt. . + -

{3) A party may ssak anforcement of a aubpoena, ordey
directing discovery, or ordey .I.upoung sanctions iassusd under the
authority of this act filing a patition for enforcement in the
circuit court of the ioial eirquit in whioh the persen failing
to comply with the » na or order regides. A !.'nflun to
comply with an order of the court shall result in a finding of
contempt of court. However, no person ghall be in contempt while
a subpoena is being challenged under submsection (32). Tha court
nay award to the prevailing party all or part of the costs and
Attorney’s dﬁr;'inﬂ:ﬂ:;gtin :gtl ning ghchomlzgt. ordar whenaver
tha ocourt sraine such an award should ha granted unde
tﬁ Flerida Rules of Civil Procedura. g #4 yndes

Ruls 21%3-22.04%, Frloridas Adninfstyrativa Code

{1) When the proceading is bafore the Commimsion oY mambar
thereof, subpoanas may bs issued by tha presiding officex or tha
pivision of Racords and ntpo:tiﬁ on ena formg supplisd by
the Commission. When the prooesding is hafore ahearing officer
of the Division of Administrativa Hearings, -gubipesnas may be
{asuad hy the Rearing 0fficer, A —

(2) A party shall apply in wricing for'thi.lesuance. of
subposnas requiring the attendance of witrebioes orproduttisg of
records, files, memorands from any plﬂpfl the stara, af an
designated place of hearing befors tha pres ity officer, fo¥ the
purposs of teking the teatimeny of such witpews.or inlpaotig"ﬂt
docyments. An spplication for the subpoenaghall state the niwe
and addreass of ths witness for whom tha subposng:is to be issuad,
and the time and place for tha wirness to appenr. . ' )

.. {3) Any party ox paxson inet whom a subpoena is directed
may file a motion te cuash ox limit the subpoena with the agency
having jurisdiction of the dispute. Ths motion shall set forth
the ground xalied upon.

.. {4) A subposna may he ssrved any parson authorized by law
to sexve process or hy any Entam im not a parcy and who is
of majority age. Service phall be mada by dalivering a
thereof to the person namad in the subposna. Proof of parvice
ghall be wmade by affidavic of tha parson making service if
ssrvice ie not wads by sn officer authorizsd by law teo do so.

{8) Sarvics of a subpoana may also be affacted hy certified
mail, in which case the return Ysceipt musr ba aigned by the
person named in the » .




BEPORE THE FLORIDA PURLIC SERVICE COMMISSION

in RE: Docket No. 980119-TP -
Complaint of Supra Telacommunics-
tions and Information Systems, Inc.
againet BellSouth Telecommunica-

SURPOENA
tiane, Inc.

THE STATE OF FLORIDA

TOs

YOU ARE o appesr before the Plorida Public
Sexvice Commission in

on '
159948, at 3;30 a.m., to testify in cthis action. If you fail to
appear, you may be hald in contempt.

YOU ANE SUBPOXNARD to appear by the following attorneys and,

uniess sxcussd from this subpoesna by these attorneys aor the
Commission, you shall respond to this subpoena as direcrsd,

DATED on m: 13”‘

gl. s f— f:iéi Blanca 8. Bays, Director

no, L Racords and Raporting

. Dy Ploxrida Public Service Commission
{SBAL)

Susdnne P, Summarlin

Attorney for Supra
Sxyarems. Inc,

PSC/RAR 1 (Rev 4/94¢)




AFTHORITY :
Florida Statutes 120.58(1), (3)

(1) (b) An agency or ite duly empowered prasiding officer or
a hearing officer has the power to swear witnesses and take their
testimony under oath, to issus subpoenas upon the written regueat
of any party or upon ite own motion, and to effact digcovery on
the written request of any party by any means available to the
courts and in the manner provided in the Florida Rules of Civil
Procedure, including tha imposition of sanctions, except
contempt. . . .
(3) A fltty may aeak enforcement ©f a subpoena, order
diracting diacovery, or order imposing sanctiens iswued under the
authority of this act by filing 2 petition for anforcement in the
circuit court of the judicial cirguit in which the person failing
to comply with the sub a or order residss. A fallure to
comply with an order of the ocourt shall result in a finding of
contempt 0f court. Howevar, no perason shall be in contempt while
a subpoena ls being challengad under subsection (2). The court
may award to the prevailing party all or part of the costs and
attorney’'s fess incurred in obtaining the court order vwhensver
the court determines that such an award should be granted under
the Florida Rules of Civil Procedure.

Rule 25-22.045, Florida Administrative Code

(1) When tha procesding is before the Commiseion or member
thereof, subpoenas wmay be iwgusd by the presiding officer or the
Division of Records and Reporting on subpoena forms supplied by
the Commission, When the proceading ie bafore a hearing officer
of the Divieion of Administrative Hearinga, subpdennm <y bs
issued by the Hearing Officer. e A

{2) A party shall apply in writing for ghe isauance of™’-*
subpoenas requiring the attendance of witnesidds pr preduction of
recorda, files, and memoranda from any place: jinthe auate, At gny
degignated place of hearing before the presi ‘officar, for, She
purpose of taking the testimeny of such witnelBip 9r inspectior 5f
documents. An application foxr che subpoena shedl ‘state the .ngme
and address of the witnesa for whom the subpoena is to be iasued,
and the time and place for the witness to appear. -

(3] Any party or pargon against whom a subpoena im directed
may file a motion to quash or limit the subpoena with the agency
having juriediccion of the dispute. The motion shall set forth
the ground relied upon.

(4) A subpoena may be sarved by any person authorized by law
€0 cerve process or by any person whe is not a party and who is
of majority age. B8arvice shall be mads by delivering a copy
therecf to the person named in the gubposna. Proof of aservica
shall be made by affidavit of the perscn making service if
service is not made by an officer auchorized by law to do ac.

(5) Bervice of a subpoena may almc be affected by certified
mail, in which case the return receipt must be egigned by the
person named in the subpoena.




BRFORE THE FIORIDA FUBLIC SERVICE COMMYBRION

In Ra. w
Complaint of Supra Telecommunice-

}
)
tiona and Infermation Systems, Inc,}
against SallBouthh Telacommmniox- ;

)

SUBPORHA FOR DEPOSITION
t ons, Inc.

THR S8TATR OF VIORIDA

¥YOU ARE COIMANDED to appear be!m a peruon uuthotued by
l.aw to cm depe lttonn u T, e

on unm.-.to:t;h-
;ir.ion Bt 5 action, If Lp fall_to appassy,

ARE to appear by the following attormeys and,
unlase axcused frow this subpoena these attormeys or tha

Commleeion, you shall respond to this asubposna as dizrectad.
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AUTHORITY ;
FPlorida Statutes 120.58(1), (3)

(1) (b) An agency or its duly smpowarad praaiding officer or
a hearing officer has the power ko swear witnesses and take theiy
testimony under oath, to imsue aubpoanas upon the written reguest
of any party or upon its own motion, and to effeot dlscovery on
the writtan request of any party any wmeans available to the
courts and in the manner pravidad in the Florida Rulss of Civil
Procadure, including the iwposition of sancticne, except
contampt.. o &
(3) Ahflltr nay aseek anforosment of a subpoena, ozdar
directing discovery, or order imposing sanctians iasued under the
authority of this act filing @ patition for enforcement in the
circult court of the judicial circuit in which the parson failing
to comply with the & na or order resides. A fajilure to
comply with an ordar of the court shall result in & finding of
contempt of court. However, no perscn shall bs in contempt while
a subpoena is being challsnged undar subssction (3). The court
nay award to the prevailing party all or part of the coats and
actornay’s faes incurred in obtalning the court ardar whenever
tha court determines that guch an award should he granted under
the Plorida Rules of Civil Procadura.

Rule 35-23.045, ¥Florida Administracive Code

(1} When the proceeding is befores the Commission or membay
theracf, aubpoenas may be issusd by tha prasiding officex ar the
Division of Records and Raport on subpoena forns suppliad by
ths Commission. When the procasding is bafore a héazring officsr
of che Divieion of Adwinistrative Hearings,-goiipeenas may be
issusd by che Hearing Officar. A L

(3) A party shall apply in writing for thé lssuance. af *
subpoanag requiring the attendance of witravsgs av-froduttizf of
zecorda, files, and memoranda from any pléog in the stata, af any
designatsd place of h!lti:? befoxe the prea ivg afficer, fg:-tgu

o

purpose of taking thes testimony of euch witgeas.or inspect
daoumenta. An application for the subpoena“ghal] stata the nine
and address of the witness for whom the subpoena:is to be iamied,
and tha tine and place for the witnass to appear. -

. {3) Any party or person inst whom a eubpasna im directed
may file a motion to 3Ullh &r limit the subpoena with the agency
having jurlisdiction of the dispute. The motion shall sat forth
the ground ralied upon,

- (4} A subpoena may be served by any paramon authorigzed by law
to serve proceas or by any person who 19 not a party and who is
of majority age. Servica shall be made by delivering a co
thersof te tha person named in the subpoena. Proof of mervice
ghall bes madm by affidavit of the peraon making service if
service is not mads by an officer auchorized by law to do /0.

(S) Barvice of a subpoena may aleo bs effected by certified
mall, in which cass the return receipt must ba aigned by the
psrson named in the subpoena.




