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ORIGINAL 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSI IN . 

l.o re: Applicotioo for cerdficatc 
to provide alternative local 
exchange telecommunications 
service by BcliSouth BSB, lno. 

) 
) 
) 
) 
) 

Ooc:kc:t No. 971056-TX 

Filed: June I 5, 1998 

TELEPORT COMMUNICATIONS GROUP, I:NCJ 
ICG sovru noRmA's rOSI-HEARJNc BRIEF 

Teleport Communic.tioos Group, Inc. and ltJ Florida affiliAte, TCG South Florida 

(c:ollec:tivc:ly "TCG") submit thb post·bearing brief to !be Florida Public Service Commission 

("Commission") in Doclcet No. 971056-TX. 

lu ge 1: Ia ~~of tile provklou oftbe Tdecom•ullllcallou Act of'"' ud Chapter 
3«14, Florida Statuta, abould tbe Commluloa gnat BeiiSoadl BSE • c:criiftcate 
to provide .Jtautive loul euhaaae urvlc:c runuu t to Sedlo• • 364.335 u d 
36f.337, Florida Stlltvta, Ia tbe turh~ry atrvcd by Bt11Soutb 
Tdeco-UJIIcallou, fee. u tbe IDnambelll LECl 

• No. Certilication of Bc:IISouth BSB to provide altmu~tlvc local exchange service in the 

territory sc:rvcd by Bci!South T elcconununlc:stio as the Incumbent LEC would not be in the public: 

interest, as is required by Section 364.01, Florida Statutes, bec:llusc It would oot promott the 

development of fair and cf!'ocdvc competition in IDIIItc:tt for local exclw\ie terVIcc • The 1996 Act 

and the 1995 amendments to Chapter 364 lllllhorize new entrants into nwlu:ts for local exchange 

service nnd Impose obllpllo111 on incumbent LBCs ct~Cntlal to the development of competition in 

those marlcets. Cettificadoo ofBc:IISouth BBB would aJJow 8e1lSouih Telccommun.lcaiJo to avoid 

its resale and unbund.Lld network c:lcmcnl obllgoti0111 Wider the 1996 Act and would haw •laniOCMt 

antl-compctlllvc: cll'ccta. • 

OOClJt'( 'll 'll'"efll ·DillE 

0 6 3 I u JUH 15:1 
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SUMMARY Of ARGtlMEN'J' . . 
Markets for loc:aJ excNnae JerVicc are historic monopolies in wt .h the lncwnbent local 

excbanae Cllriers bave CDCII1Illlu. co.mpetitlve edvantaacs. The Telecommunications Act of 1996 

("Act") and the 199S amcndmcnta to Cbapter 364, Florida St:lllllcs, arc deslaned to ptOmote 

competition In markets for local exebanac service. In pcu1 by lmposlna CCttllln obliSAtlonJ on 

lncumbenu for the beodlt of new encnnu Into lhote ~ One auch obllptlon it IUI1cd in 

Section 2S I (cX4) of the 1996 Ace tbc dilly to ofTcr for resale at wholesale raiCS to new entmnts, any 

telecommunicat.ioos ICrVicc lbat tbc Incumbent provides at n:tail. 

The pcCip(*l ofBellSoulh BSE,lnc. ("BSEj to opcmc a a or:w eannt in competition with 

its nffillate, BeliSoulh Telecommunications, Inc. ("BeiiSouth~ In Florida awtcu In which 

BciiSolllh Is the incumbent is aleplllction wbkh fails to comply with the public Interest stlllldnrdJ 

to provide •ncwr and innovative acrvicea" is without subsl.~ because with one exception - • 

provision ofBellSouth'uxistlna JerVices outside BeiJSouth's m1e-state tmitory ··every JerVicc 

which BSE pcoposcs to provide alrQdy iJ beina ptavldcd by Sf USouth and its affiliates. BSE Ia 

rc:qvestina a certificate which would sJve it the combined bel efit of the enormous competitive 

advantage of the BellSoulh name In Florida nwkcts for local ex• b.angc: JCrVice and the wholesale 

discount for that service dcslancd to promocc new entrants into those nwtc:ta. Further, a :,c is 

rc:qucstina o cen.IJicatC whlcl! would pennlt It 10 avoid BdiSolllh's resale obiiSAtlon under Section 

2SI(oX4). lfBSE Ia sJ\'enlbat eertlliCIIC, then the parent corporotlon of both BciiSouth and BSE 

could usc B! 2 toc:npF lntdcctlve diJCOWil Jlriclna to pnlVeJil the lou ofBdJSouth'• n:Ull nwtct 
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sbarc to new cnll1lntS, without rcduciJ:I8 BeliSoulh's wholesale price for any telecommunications . . 
service or its ~call price to any other c~~S~omers. 

• 
In concluding that the Act permits affiliates of incumbent local exc:hange C4l ~us to offer 

local exchange service, tho Federal Communications Conuniulon ("FCC; in its First Reportlllld 

Order in the Non-ACCOitnting Safeguards procccdina, Doeket No. 96-149, ~that individual 

staleS may ~gulllle such affiliaiCS dllfcrently than other carriers. 1 The Commission should follow 

the lead of Commissions in Texu and Kentucky in oot granting alternAtive or competitive local 

exebn.ngc carrier certification to lffillllef ofinewnbcnls in Olllrlccts served by those lncwnbents. and 

should oot grant!BSB a eenifieate to provide altcmative local exehange RtVice in the territory JCtVCd 

by Bell South u.s the inewnbent. Allemllively, lfthc Commission grants BSBa certificate for Aoridll 

mnrkets served by BeliSouth as the incumbent, then the Commission &hou.ld impose on BSE the 

resalennd provision of1111bundled neiWoricelemeniS oblipli)nsofSeellon 251 (c) (3) and (4) of the 

Act. 

ARGVMJW[ 

The public policy Uw 11 competitive, free enterprise cconoml•: sy&tem cam best ec:hievc an 

efficient allocation of resources lllld a higher S1aOdard of living, is CXT..ressed in the preamble of the 

Telcccmmwtl.cal:ions Act of 1996: • An Act to promote competition Vld reduce regulation in order 

to ~ l.ower prices and higher quality services for American telcco nmwt!Callon.s consumers and 

encourti&C the rapid deployment of new lclccooununica!ions tcchnolotlies. "1 Florida's 199S revisio:-' 

'lmJllrmgnhJriop oftbo NgD=ACOOYnfina Safqna•a's o(Scmloos 211 end 2'12 gflhc 
Commup!Cil!.ons Alit o(!l4. 1.! Al'Jlendcd. First R.eportn.nd Order, FCC 96-489 ('1311). 

7Pub. L. !No. 104-104, 110 StilL S6 (1996). 
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to Chapter 364, Florida StaMes, expesa the samc public pollcy: "The Legislatu . ftndl that lhe . . 
competitive provlaion oflclcoocnmunlcadona acrvloc•, Including Jooaltelccommun.tatlont ~~ervlcc, 

is In the public Interest lllld w!U provide CUJtomers with freedom of eboiee, cocouraae the 

introduction of new ccb:orumunlcations IICI'Vic:es, CDCOIII'IgC techoological Innovation, lllld 

encourage Investment in tc:lcconununlc:atlont infta8lnlc:turo."' 

The introductory ~ of the FCC's Fizst Report lllld Order implemcntina the Act 

therefore declared that: • _ ~ lllld the lilies remove tho outdated banie11 that protect m~'nopollca 

from competition and aflbmatlvcly proiiiOW compedlion using tools fcqcd by Conan=ss. .. And the 

United States Court of A~ for the Eighth Circuit, in the Introductory aenletiiCC of Its opinion 

deciding cluiUenges to the FCC's Fizst Report lllld Order, found that: "(The Act) wu designed. in 

part. to erode the monopolistic 1111ure of the local tdepbo0 service industry by oblipting the 

c:IIJTCflt providers of loc:al pbooe RtVIco ... to filciUtate the entry c. r c:ompcd.o,a c:ompllllles into local 

telephone servico mlll'kets ac;roas the county. •• 

lmplemmling this pro-competitioo public: policy in marlteu for lOCI I exchlln&e wvlec ll\CIU\S 

allowing new entrants into lhote market,; 110( for the Ake oflulving ~ chan one finn neo cntrily 

serve each market, but in order to allow IDIII'Icd fmles to substitute: for reg~.lallon in acting as D check 

on monopoly pricing. The goel oftbe legislation Is not new IUUIICS DOd ~cs of service! from 

'Section 364.01(3), Florida Statutc:s. 

'lmplmpnatjoo of the I tOM' Cpmpgtltioo Pmylalgm gftbg Tclcqnnmunicntiom Act of 
.L22A. FCC 96-325, f!nt Report and Order, 1 I. 

' Iowa U@ties Bgent y, EMmel Cgm pun!ratJooa Commlgjgn 120 F .Jd 7S3 (a-' Cir. 
1997). 
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the same monopoly pn>vldets In tbcir own territories; the aoalls nc,;. en1111nr- to compete aplnst . . 
the monopoly provldera. 

The record in Ibis p-oceedioa rellcctl the following (acts concerning the unlikelihood or 

BSE acting as a I'JliDtet rival ofBdiSoulh. Both BSE aod BcliSoutb 111e wholly owned subsldlarit~ 

of Bell South Ccnporatioo (Tr. 36, 41,42). BSE'aiiOUrCC or eepllal is BcliSoulh Corporallon (T r. 3S). 

The shareholders 10 wbom boch BSB and BeliSoulh wiJI be answerable are the shareholders of 

BcliSouth Corporation (J'r. 36). BSE's budgeting ~ n:quires tho approval of BeliSoutb 

Corporation's Chief F!oaacial Of!ioer, Mr. Ronald M. Dykes (Elddblt 4, at S3·54). BSB's sole 

director a1 the time of 118 incorporation and nt lho time of its Florid!\ application i.s an executive 

officer of BeUSOutb Corporation. Mr. Earle Mauldin (Attac:lun<..•ts to Florida appliccion).6 

Approximalcly two-tbircb of BSE's less lhlln 20 employees arc former employees of BellSoutb 

companies (Tr. 41~ illeludifta all fiw members of its tenior fiWlllllelllenl team (Florida eppllcation, 

Exhibh Q-16(8)). Conccrnilla lho trade llllllC llld Joao oflho ll).~ly provider 01galnst which the 

1996 Act and the 199S amendments 10 Chapter 364acek 10 dcvdo,' market riVI\Ia for the territory 

in question, BSB'a witness at tho tx:.ringin this poccedlna. Mr. Rot en Scbcyc, leatificd liS follows: 

... I can II5IUnl you that we Intend to usc the Bei!So\ ch name, 
like lUI of tho Bell South affiliates do, and we would 10cludc the 
loao, as you describe it, the drcle with tho bell Inside, just lllce 
SellSoulh Cellular. BellSoutb Publi~ng. BeliSouth Entertainment. 
lllld cventu4lly BeiiSout:h Lolli Dhtaocc. (Tr. 36) 

•asE'u Florida Application is I\Ot IIJted u an exhibit in tbl• ~na. althouah 
pr«umably BSB hu not withdrawn II. 
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When asked lthildcpositioo'in lhls proc:ccding ifBSB would use 1c: BcUSouth ioao in marketina . . 
fCI'Vic:es, Mr. echeye answered •vcs. Essendally just llkeeYCI')' od .1 RBOC does or can.• (Exhlbit 

4, at20). Lo sum, tbere Ia no prospect wbaUoever that BSE will aetas allUilket rival ofBellSouth 

to ensure that fair lllld effctUve competition Is developed in Florida markets for local exchange 

service in which BeUSouth is the incumbellt LEC.7 

BSE proJPOICS 10 resell SciiSouth's local terYlee in BeliSouth's servina teniiOt'y (Tr. 182). 

However, BSE'I.propoaliOprovide oewand innova11vc letVices 10 c:ustomcr1 (Tr. 31, 34),dlffcrcnt 

from and in eddldoo10 thoJc that are avall.ablc from the Incumbent (Tt. 183), appears to be only !Ill 

aitt'mJo borrow the word.s used by the FCC In paraarapb l iS of its Order No. 96-1491n the Non­

Accounting Safeguards proceoc!ina' (Tr. 29, 73, 181). Lo rtspOCISC to ICvenl questions by 

Commlsslonen ooncemlna what services BSE pcopoxsiO provide that are new or innovasivc or 

diA'crcnt from the c.xlsllnj .avlect provided by BciiSouth or other affiliates ofB:eiiSouth (Tr. Sl. 

60, 61, 6S), BSE's witDCSS Mr. Schcyo lldmiued that the on!y itUlovadoo BSE propotCIIO bring 10 

the market Is 10 pocbgo axlslina~ervlccs -and long dUtAnee, w 'leila Bel !South cotity 11 pmnhtod 

to do so-- whlcb BeliSouth could do as well (Tt. S2, S9. 60. 64-.IS). 

'The subject of which c:ompanics BSB will or will not c:ompctc apinst Is discussed in the 
documcniS filed with the Conun.ISsloo under the tcnns of lhc ProiCCtivc ~~between lhc 
panics nnd idcntiJleclu vol. S, PaS- 73, 80, and 190; vol. 7, Pll· 3; and \'01. 9, P1JL Sl, S7. 

• •we ag:roc: wltb tbc BOCa that the increased llexlbility rcsuldna from the ability 10 
provide interl.A TA and local services from the IARIC entity eervcs the public iJUc:TcSt, because 
such llexibillty will encouras:c Section 212 affills10S to ptovldc innovatlvc oew JUVlccs." 
lmplsnsntttigo gfthGNQP=AMl"m'inl Ro'f.IJ11rdt pf rkctigm 271 p!ld 2n gCthc 
Collll!luniqllot ;J Act pC!]4. • "'M?f'# pjm Rcll'>rt ADF1 Oakt FCC Rl:d (1315) (1996), ~ 
Cor a;c;on. pcndtq . 
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Ralbcr than provldlna •oc~ and iqnovntlve services," the record in this p.roceeding shoWJ 

thatlhc:rc is only one "i.noovasioa" between wba18SE JXOPOfCS 10 do,lllld wbat 8 'I South could do 

iflt choto to: BSE propo10110 avoid BollSolllh'• obllaatlon Wider Section 251(~1(4) to oft'« local 

exclu!.nge SCTViee for raalc at a whoksalc dllcount to DGW entranll who ICCk to compete with 

Bell South. 

Q The only two lbinas tlw BeUSoutb BS£ can do that 
BeliSoutb Tclccommunleatlons can nol, before nnd a.fl.er 
it's able 10 provlcle long distance sc:vic:cs, is a) to provide 
outside the nlnwwe 'lmiiOry ,IDd b) 10 toll local cxcbanp 
service at a diJcoum without bclna required 10 make thai 
diseountiVIlllble 10 c:ompet110n? 

A WeU,Iet muay ll.bink that'u )"CS and no. If! sold 
the 1\ICRI exchlnar ravlce- - IIDd I believe Conuniuioner 
Clark's question was 11milar 10 that-- irt bought the IOCJII 
service at SIS but my price list price was SIS, I Would have 
10 malcc it aVIllable 10 everyooc at $1511Dd continuously 
lose money. So tho pmt ot It that Is no, I do."'t plllll to 
provide It at a diseount In that fashion. I do believe. but I 
ean't reeall, ~fim pen of your question, I tJU.~Ic, was in 
the affirmative. tbouah, Wll c:orteC1. 

Q Fint pert being BcUSouth Telecommunications 1"11"\'t 

go owlde ill ninwtate territoty? 

A Correct. 

Q The other Is lfBcUSoutb TclccommunicatloDJ pro •Ides 
Jocal cxcllangeacrvlcc, which, ofcoune, it does, it hn5 t' 
provide that for resale at a dllcount, and BSE would nor 1 

A Comet. We do not have 10 provide It at a dlscounL 

Q Thoto aro the only cwo dlfl'eltllCCI between Bell South 
Telecommunications and BeiiSouth BSE in terms of your 
llllll'kctluj plan? 

A Again, not '"' bring It baclc. but the Nil Integration of 

7 



the long diSWICC ~y Is also an~ (Tr. 79-80).' 

TC0 submiu tbll alviat • aftlllllc orBeiiSoulh 1111 AlEC cmlflc.lt to .c:complllll thiJ 

buslneu putp01e1 ~d oot be In the public bs~e~Ut aod would not pt'Ovidc for tbc development of 

fair and cfTcctlvc compciltlon. within tbo mcanlna of Section 364.01(3), florida Swuta. 

The AL£C certific:atc MUcb BS£ tcclca would pennlt Bell South Colporatlon to UJC BSE to 

c:fTcct • price: IQ\ICCliiC for tlx- JMJ1C* of ~tina the loa of BcUSouth 's reull nwitct shan: to new 

opmtcs u the monopoly v.ilo'mh povldlr or local cxcblnac tefVket lo new cnttanll aod u the 

competitor of those new Clllrlnts It mall. 

A price squcczc can occur wbcre a fum: (I) operates at two levels of an indusuy aod its 

customers nt the first lcvel~n its c:ompetitonll tbc ICICOild lcvd; (2) can 5ct its price 11 the first level 

hiah enough. or its price a:t the eeoood lovcl low enouah. oo that Its c..--npctlton cannot covu thc:lr 

costs and Silly in~ IDd (3) bu mooopoly JlO"Uil tbc first 1~-d. l 'owp o(Cgnmnt Men 

y Boston f4jaop Co. 91S F.2d 17, II (I• Cir. 1990). HCfC, BdlSouth occt1 the lint aod third 

conditions: (I) punuant to its Section 251 (eX 4) raalc obliprioo. Bd!So'lll provides local exchange: 

service: at •he fU$1. wholesale level to new entnlllts u customers, and COl 1pc:tcs "'ith thox new 

entnult wholesale QIStoiDen a1 tbc occond, n:talllcvel, in the territory in whi-'.h BciiSouth it the 

'BSE's proposJ to provide a pecbac ofBciiSouth's C!ltJstina ac:rvlca ouuldc 
Bell South's ninc-llak tcnitory oould be ac:compiiJhcd II)' BeiiSouth.lfBcliSouth chose to 
compe~e with other ILECa (Tr. 51-Sl, 199). 

• 
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incumbent LOC; 11111 (3) BciiSoulh hal monopoly J)O\\tr 11 the fim, vholcsale level u the JOie . . 
provider of local exchanae JCrVicc for resale In thll t.t:nitory. 

It is the critk:alllll1 only difference between BcliSouth 11111 BSE !hat limits BcllSoulh's 

ability to effed a price .quecze: BeiiSouth'a duty under So:tion 251(cX4) 10 offer for n:salc 11 

wholesale .-tes to new c:ntnnts, lilY telocommunlcationa JCrVioe that BciiSouth provides 111 rclllil . 

The resale obllptlon operates 10 limit BciiSoulh'a 1bili1y 10 efl'ec::t a price tquceze apli\JI new 

entrants wbo purdwe resale ICI'Vice. In the almplell example oflhe opmtion ofthlt principle, If 

it is assumed that BeliSoulh oll'as1 local exdllnac tervlcc to residential eus1omen 11 a retail rate 

of S 12.00 per month with a 20% wholesale dlJcount,•• BcllSouth must ofT a lhatJCTVioc for resale 

to new entrantJ 11 1 wholesale rate of $9.60 per month. lcavin& a aross maraln of S2.40 per 

residential customer within which a new entrant must cova its costs to slAy in business. If 

Bell South Wci'C to reduce iU retlll rtl4 by ten perunt, to S I 0.80, lhen Its wholesale l'llte would be 

reduced 10$8.64. stlllleavin& a aross marain of$2.16. Howe~o,"f, ifBSE wa-e 10 offer the II8IDC ten 

percent discounted rate of$ I 0.80 10 a xlcctcd market 1f0UP of rcsL. 'erulal c:ustome:rl, the wholesale 

nlle 10 new enuanu would remain 11 $9.60 IDd lhc 8J"'SS JMrBin DVf Jable 10 new e:ou.nts would be 

reduced In half, to SJ.20,as 10 that martetaroup of customers. 

Thus ifBSB isgl\'al the ALEC c:c:nifiCilC it JOCks, the murual pem11 ofBcllSoulh and BSE 

could cnwe in sde...-tive dllcount pricing 10 lbotc customers 8JOUPS or rrwltct seamentJ which 

Bell South peroci.vcs 10 be the most likely Ulrietl of eotopetltlon by new entrlllts, In order 10 pn:vent 

.. BcliSouth's resale dilcounta In Florida of21.11l% for rcsidmllal customasltld 16.81% 
for business custr mas were fir3c ct&lbllsbed In Older No. PSC-96-1 S79-FOF· TP, issued 
December ll, 19~ in Doclcet Not. 9608H·TP, 960846-TP, and 960916-TP, at p. 61. 
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the loss of BeiiSouth's retail llllltet share. This would result in a nwfco:t seamcnt-by-INIIket . . 

customer class and without reducing BeiiSouth's wholesale price. 

It is 001 nt" c IR'Y for BSE'uxercbe of Bel !South· a monopoly power ovu wholesale loc:al 

exchanac service priCOI aplost new entranll, 10 be blatant In order for It to bo IIIC()csst\JI In 

excluding competitors. "There are, however, • variety of mere subtle ways in whlcll a monopolist 

C8l1 exploit his power. For c:umple ... 'llmlt prldna' whereby a monopolisl may still make a profit 

but eliminate the lhrcll or ectual cnuy of a new oompctitor IS the field l\lddcnly looks less 

cconomia.lly invitiJ!a. • MCI fonmnm!rJtkm Qq y. AI.U CA! 1912·83 Ttlde Cases, Par. 6$-

137, p. 71,432 (7"' Cir. l!n3)(diaentofWood, J.). BSE oould sell local cxchanae ICIVice at a price 

whicll merely oovas il5 oostJ. panicu11rty If thole oost1 do not rdmbune BeUSoulh Corpofution for 

ndvc:nislna of the ~«Viets BSE would p.teJCaao (Tr. 193·1Y4) or for lhc ute of the llciiSouth brand 

name Wid 10110 err. 41 ), in Order 10 preclude OOIDpcUtion fio.":-1 IXW Clllrii\IJ. II ff the pedcqc Of 

services was offered 11 a bundlod price, de«crmlnatlon of the price l f the local exchange service 

would be required and -...'OU.Id be complic:alcd (Tr. 60, 66, 69•70, IS3) 

Section 364337{1), Florida Swutes, does not require the C ommisslon to !Pvc BSE the 

benefit of the doubc and walt 10 dcl:idc these issues in the context of cia. au of unfair competition in 

BSt;'s pricing of existing BeUSouth services. There is no busincs3 purpose whicll BSE C8l1 

occomplish that BeUSouth caMOl8QCOITipllih cxcepl the D/Oidance of BciiSouth'a resale obllptlon 

11 AssiJllnCC 10 be provldod by Bell South Corporalion 10 BSE Ia dlscussc:d In the 
documcnt.s ntcd with the Comminion uodcr the tcrmJ of the Protectlve Aarccmc::nt between the 
parties and lclcnti6"'CS IS \'01. I , Jll. 409; vol. S, pp. 74, 101, 116; and vol. 10, pp. 30, 76, 192, 
193,421. 
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under Section 251(cX4)ofthc "ct. and exaclscofBeUSouth's monopoly powetover tlx wholcs&!c . . 
price ofloc:al cxchanse service against new couants in lhc emer;ing retail man I for that scrvicc;11 

and BSB sbould not be certified to permlt it to DCCOmpl.ish that anti-pctitive buslness purpose. 

In lis JWJC 8, 1998 Ordef rcjeeting BSE's applicatioo for ccnilic:o.tloo u a competitive local 

exchange c:arriet lo the fi'aochlll!!d ICfV!ee tenitory of BeiiSouih in Kentucky. the KCOilldcy Public 

Service Cornmilslon silled chat: 

the olcao rclatloNIIlp bctwom BSB and BST doet rtlao ooncemt 
~Ina the opmd0oa11CJ111111on or the entitles and the ~ltlna 
po!entllll for galnlna an unfair ldvanllgc. lf BSE ecquirossetVices 
at a dbc:ount 6om SST and those services arc deliwm! in the same 
manner u if' the traosaetion never oocurrcd, then it appears that 
ovm-1 cxpellla wociatod with providing scrvloe loc:um;d by a 
rypical CLEC may never be realized by BSE. The conccpcual 
ftamewort for the development of competition and the Incentives to 
operete more cffidc:ncy and reduoe OOSis could thereby be negated by 
a variant of price arbi~n.ge. 

In the Mauer of· AppUMtioo of BttiSoyth BSE, log. C<t• Authority lQ Pmyidg lpr,o,l E;scbnnae 

Service. Case No. 97-417 before the PubUc Servioe Commission t'fthcCommonwca.Lth ofKcotuclcy, 

at p. 3-4. The Kentucky Older qUOICI the lOitimony ofBSB wiiDCSl Robert C. Sehcyc " ... that BSE 

does not 'rully Wllllt to compete with BST.• in rejecting BS'.!'a contentions that the alleged 

potcntinl for antl-<:ampetitivc behavior was only conjecture. thAt there were adequate remedies In 

111mr dcationa ofBSE's ocrilllcatlon oo Bcl!Soulh'a obllptions under the Ad are 
discussed In the doeumet\lS flJed with the Commission UDder the tenna of the Protective 
Aar-neot bctwccn tlx parties and I Jcntlfied u vol. 9, ns. 42, 43, 44. 

II 
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place 10 deal wilh anti-competitive behavior if it OClCIItml, and that II 10uld be economieally . . 
irrational for BSE to opcnle in a lea than profitable manncr,1l the Kcntuck) Conunbslon noiCd tb:ll: 

lhid., at p.S-6. 

1lbo lattct arg\lmCIIt. however, does not take into oa:ount the ultimate 
benefit to BeiiSoulh of eliminating competi1011 from lhc local 
madcet: and while It IIII\IC that anti-competitive behavior of the 
natutc pmtJetcd by lhc intervenors has not yet occ;uiT'Cd, tile 
Commluion finds IIIII lhc potential for such behavior would be 
B~=llY CXIICabllod by panting BSE the aulhority II seelcl. FurtheT, 
a I !hough ~medics for violation of federal law do, of course, exist, 
thll Oxnml.uion docs not roulint'ly ovmcc the busi.nea:l actlvitles of 
CLECs for tbc vay rcuoo thallhcy do not pos.c as the mArilet poww 
of an IL£C such u BellSoulh. 

The Kcnweky Commllslon lhus concluded that Its public ln•TCSt dctc:nnination n:quircd 

considc:nltioo ofallli-c:ompetitiveeffcctl, china Dcmcr& Rio Orepdc W B R. y lJnjtql Stotca- 387 

U.S. 48S, 492 (1967) and FCC y, RCA Commuojcatinn• Inc .. 346 U.S. 86,94 (19S3), and thAI I'-

were grave public: inl«est conc:cms which justified tejcetlon ~-fBSE's applit:ationto provide loeal 

Section 364.335, Florida StaluiCI. sets forth ~;~ln:mmts of each applicant for 11 cenllicatc 

of necessity to provide telecommunications tcfvic:c:a, which nco.ISSIII'ily includes appliCMts for 

certification a.s an altcmlllive local cxclw!&e ceuier. Section 364.33~ '3). Florida Statutes, provide$ 

!hot: "The coiJI11lission may grant a cenlficalc, in wbolc or in pan or wilh modifications in the public 

interest .... • The public inlCTeSt coosidcralions ~levant 10 BSE' s application include those SUited In 

1'This argument WU ldVMccd by Mr. Sdleyc at thc hearing in lhla procccdln& ( rr. 21 S, 
216. 228). 

"Similll' appl~olu by CLEC rffillatea of incumbent LEC1 have been I'Cjcctod or 
withdrawn In Tcxu, Mlcbiaan and California (rr. 74, 169). 

12 



Section 364.ol, florida Stabrtea, ~the~·· conslda-.lon of SE's applic:ation In thiJ 

rtpnlla not rcnctc.~ by tilt ~.mna ors.etlon 364Jl7(1). florida Statu:.:.. 

In Section 364.01, Florida StatuteS, the Lqpslatun: found • ... that lbc transition from the 

monopoly proviJion or local exchanac eervicc to the oompctitive provision thereof will n:qulrt 

appropriate: reiJUiniOry oVerllahtiO protect OOnJumers and provide for the development of fair and 

eiTcctlvc oompcdtion. ••• • The ltaiUic thertfore lllllhori.zel the Commission 10 CJ(ereiJc its CJ(elusivc: 

rtgulatory oversi&bt tbln local exc:hlnae tei«M!!T!unic:ations oomJ)II\ic:s:" and 10 "Ensure that all 

providers of tdecommunicatiooJ terViccs arc: tn:ated fairly, by prll\~tlna antloompctltive 

behavior .... " ~tlon 364.01(4)(d) and (J), Florida Slllt.~. BSE l11 new cnltWltln 1\11111e only. and 

the form by whJ:ch It~ parent BciiSouth Corporation see::• to do business is tho antithesis of the 

substAnCe of the c:ompctluon Intended by the 1996 Act and the ; Q9S amcndmcnta to Chapccr 364. 

Florida StaMes, to act u a suhlti!UIC for rcgulll.ioo.. ConJequcnl.ly, c :rtific:ation ofBSE as an ALEC 

in the territory ar-s by BellSouth a.t the lncwnbem LEC sbouJ J be denied u no~ bcina in the 

public interest. 

luge 2: Ia llpt of tbe provblou ofth Tclecommunlcati<.lu Ad or 1996 and CUpt~r 
36f, P1orlda Stat uta, If tilt ComlllWioa emil BdiSoutb BSE a ccrriOcate to 
p,rovido alteraadve loalenbaaae IIU'VIce Ia tbo tcrrtlory aervtd by BeiiSoutb 
Tel~mlllunlcatJoa•, l~e. u tile Incumbent LEC, what ccndltlont or 
modlftc:atbu,lfaay,llbO!IId the Commlulon lmpote? 

•tfthe CtxnmWion i1SD1J BellSouth BSE a c.:tilicate 10 provide altematl\-e local c:xctwnae 

service in the tetrltory aco'Cd by BdiSO'Ith Tdccommunicadom 11 the lncumbml LEC. then the 

13 



Commissioo should imP""' four coaditiooJ on lhc ce:rtilic:ate; (I) lhc duty Wid : Section 2S I ( c: X 4) . . 
10 offer for reule It wboleale l'l&es, tbc loc:al ICI'Y!c:e that BeUSouth BSB pr lidc:s at rctail10 Its 

c:ustomm in that t.euitoty, includlna tbc provi1lon of suc:h servic:e under ConiiiiCt Scrvlce 

Amngc:mcnts; {2) lhc duty under Sec:tion 2S l(b)(J) co provide nondiscriminalof)' 8ClCCSS 10 oecwork 

elementS on 1111 unbwlCIJed basis; (3) the duty to provide inf01'1114lion. in tho form of monthly reports. 

rc:gnrdil\g tho service qllllity RS£ rc:eeives from BeiiSouth; aod (4) that BSE utili%~: the amc OSS 

systems available to Ai.£CI. AdditloniUy, BeiiSouch Tdccomm.unlcltlonJ pcrl'om~~DCC: ofitJ duty 

undc:r Scction2S2(c)(2Xc) oftbc Act, lbould be rc:poMd Jqllli1Cly for BdiSoulh BSE. • 

If the Colllllliuion approves BSB's applicalion for an ALE(. certificate for the tc:rritory 

sc:rvcd by BeiiSouth as the incumbent LEC. then the cmllicatc: llbould inelude noodilicatlonJ In the 

public inlcfdt under Seoetlon 364.33S(d)(3) to I !nth tho exercise of Bell South's monopoly powe-

over the wboll!Sa.le price of local exc:banp acrvioc. for the reason: JWcd in the prcc:cding argument. 

Altho~ its posilioo is not fully developed in the rc:cc: 'd, BeiiSoutb and its parent 

corponuion may believe that pecktgloa ICI'Y!ecs to offer eustomcr J ·one 110p sboppioa" lowers 

marlu:tl"i coJII, rs.iJcl customer loyalty, reduces chum levels, • nd inct'CUCS ovc:rall UAiC in 

businc:ss lllld residential markCIJ alike (Tr. S4, 60. 66). lkiiSouth & ad its JX~rc:nl corponatlon may 

anticipate using thil mvkeling stts1CJY when a BeUSouth subsidiary Is certilic:ated to provide 

interc:xcha.,ge IC'Vioe, and may contc:nd that the least profitable piece of the paclalac is buaic local 

sctVic:e and comequenlly that only incumbentJ have a clCIAII incentive to tell the entire pocltagc onc:c 

they arc perm! led 10 do tO. Of counc, BeUSouth Is oot CIIITCOtly prohibit.cd from pecktgina its 

exiJtln,~nV~c:cs, with or wlthoul BSE (Tr. 52). 

14 
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However, if BSE iJ lhe vch}clc bY. which Bell South and its p&rmt cotp0111ion c.bowe 10 

provide pecbacd lmices. tbll martedfta ICrllq)' need not depend for its 1 a:css oo the ability 10 

avoid BeiiSouth'a resale obllptloo undcf Section 251(c)(4) for local exdwlgc service. 

BSE wntcncb in thiJ procecdlt~a !hal ill cert.iflc:alion as an ALEC will help C:DQOUt'IISe lhc 

development of competition a a sccondaly benefit of BSE' s use of Bell South • s opmllJONII support 

systtml (Tr. SS·S6, 141,199-200}. Ahl.ouafl this would IDem toJUUCII that BeiiScluth will develop 

hs opcrariONII support I)'S1allS when it can ~fit IIJelf despite its obUptions under the Act. aaaln 

thiJ martttina SU'IIIeiY need not h.pcDCI f« IIIIRICCCSS on BSB'a ability 10 avoid BeiiSouth 's resale 

obliaWoo UDder Section 251(c:)(4). Slmllarty, BeliSouth should be n:quired to report scporately as 

to OSB. c:ollCCI'1lina the service quality of the faellitlcs and equipment provided under Section 

2S2(c)(2)(c:) of the Act. 

BSE !ntc:odl to enter Into contniCtscrvlce amnaemcntll with at lco.stsomc of itll potential 

c:us10mcrs. such as larae CUSIOinen in multiple IWCS (Tr. 4;-46). The certificate which BSE sc:ekJ 

tllso would pennit BSE 10 avoid BellSouth'• resale obllptloo unJer Section 2SI(c)(4) with rcspcet 

to contraet service arranaementa (Tr. 41-49), and 10 avoid BellS 1uth 'a obliptlon 10 file c:ontiiiCt 

scrvlc:~ arnangcmcntll with lhc Commission (Tr. 119, I Sl). ( onscqucntly, if the Commission 

approves BSE'a application for an ALEC certificate In Be11Sou1i•'• territory, the modifications to 

the cert.ific:atc should specify that SSE's resale obligation under Section 2S l(c)(4) extends to I"C81 

exchrulgc service provided by BSE, lncludina conlnM:IICIVic:c: lljii'CCl11CJIIa. which OS I! must fllc with 

the Commission. 

BSB 'JI'OPO'CIIO initially provide local exdJenac ICtVic:c: by resalc. and to move 10 pro•uioo 

or local cxchanae acrvlce with unbuodled net wen clcmcntJ when It bcc:omcJ cc:onornlcal to do so 

IS 
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(Tr. 58}. For the Amc rcuoo lhat BSB lhould not be alven a a:nificate v Jch would .......,.;t it to I • r- •-

avoid BeUSouth'a n:sale obliption under Section 2SJ(c}(3). if the Con.misslon grunts BSE a 

ccrtitic:nte to provide local excbanac service in the territory in which BcllSoulb is lbe incumbent 

LEC, then tbc certificate also sbould not penni& BSE to avoid BciiSouth 's obligation Wider Section 

25 I (c}(J) to provide nondiscriminatory access to network elc:mcnts on an unbundled basis to any 

requesting telecommunicatlons carrier. 

R.cspccltfblly submitted, 

~~H~bN. ESQ. 
JOHN R. ELUS, ESQ. 
Rutledge, Ecenln, Underwood, Pwncll ~ Jfoffinun. P.A. 
P. 0 . Box SS! 
Tallab•we, FL 32302 
(8SO} 681 ~788 (Telephone) 
(I SO) 68 1 ~S I S (fJ1C$1mitc) 

and 

MICHAEL MCRAE. ESQ. 
TCO • Washlnaton 
2 l.-faycttc Centre 
I 133 Twenty Firtt S~t. N.W 
Suite400 
Washin&lOJI, DC 20036 
(202} 739.0030 (Telephone) 
(202) 739-0044 (Facsimile) 
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