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JWIC 19, 1998 

RE: PSCDoddNo. 9710S6-TX 

Dealt Me. Do yo: 

On behalf of 8ellSouth BSB, Inc. enc!OICd for filioa in the above refe1aiCCCI doeket are 
lhe original and fifteen (IS) copies ofBeiiSoulb BSB, lne.': ~ 10 renewed Motion to 
Supplement EvidencWy Record with repn1 to tbe above refc."'!!ICCd doc.ket. Also enclosed is 1 

diskette c:ontainlna tbe samelo W01dpcrf(l(l6.1. 

If you have my quations pleue call me 11 (ISO) 222·3-471. Thank you. 
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BEFORE TilE FLORIDA PUBUC SERVICE COMMJSSION 

In Re: AppliCII.ion for ~talc to 
provide allcmatlvc local O?Cchanae 
telccommunicatlons setVic:e by 
BeiiSouth BSE, Inc. 

Docket No. 971 0~ ~-TX 

filed: JWIC 19, 19 I 

------------------~' 
8£Ll.SOtrrB SSE, INC.'S RESPONSE TO IlENE WED 

MOTION TO SUPPLEMENT EVIDENTIARY RECORD 

BeLISouth BSE, Inc. (BSB) bcrd7y ftlcs this =ponsc to tho Renewed Motion to 

Supplement Evidentiary Reeonl filed by tho Florida Competitive Canim Auoclatlon (FCCA), 

AT&T Communications of tho Soulhcm SIIIICS,Inc:. (AT&T), MCI Telccommuni~ions 

Corporation (MCIT) and MC!mc1r0 Access Trmumlsslon Setvic:es.lnc. (MCim), requests thai 

the Commission dnly tho motion 10 aupplemau the evidentiary record and in wpport thereof 

stntes: 

Tbe Rtacwed Motion to Supple~aeal 
Evkleatiary Record b Uu~:~pported by Law 

BSE hereby edopu and incotpOrll.eS into th!J IUJX>:\Se its Response to FCCA's Motion 10 

Compel OiJcovery and Motion for Leave 10 Supplement lhc Rc. on! filed with the PSC on May 

29, 1998. A poll·bc:arini f1llna u contcmplat.cd In Petitlonc:rt' 11 d lntervcnort' motion b not 

outhorW:d by either the proocdW'Ill rules of the PSC. ChApter 2S 22, P.A.C .. or the unifom1 tul~ 

C!iapter 28-106, P .A. C. Aa such. there ~no authority under wtu :b the PSC may &fiDI lhc 

Petitioners' and lnlaVcnon' molioo. 

As set forth In the May 29, 1998 =ponsc, tile question to be d«idcd by the Comn.iuion 

i• not whether the 29 paacs of coofideotlallnfomiAIIon identified by Pctit.lonc:ra and lntervcnon 

"ate relevan110 the l.aucs and 111Jbjcc;U developed In the: pl...,inp. • or whether they •are 

admissible for the putp01e of suppottlna and/or provlna the po!DU IMde by Movant'• wilnc:SS, 

OOCU~f'• • a;r• '"II DATE 
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Joe Oillan.. • ~ Moclon at 3). If relevancy were the crila'iA for •upplc:mentina the record, 

then the close of an evidentlary hearina would have little effect other than to ·ovldc aline of 

demarkation between evidence properly placed in the record and evidence placed in the record llS 

a post-hearing supplc:menwy ntlng. As will be set forth in grca1Ct detail herein. the criteria for 

consideralion is wbetberaupplemmtina the recotd ~~~under the PSC'a rules and lf10, 

whether the report Identified wu !UpOIISivc to FCCA'a Request for Producdon of Docwncna. 

The reliance placed by the FCCA on the action of the North C'lrolina PSC compelling 

production of the conlideotlal llllll'kctlna 11udy In thatiiAte Is cntlreJy mlsph1ccd. AI set forth In 

the May 29, 1991 rcsponx, in North c.toli111, BSE ~v ~ with 1 request to "produc:e copies 

of all BSE moac:tlng plena which were formulated lotmlllly or produced by a consultant.• (c.s.) 

BSE responded to that vuy 1peclfic ~liCit by ldmtiiY!na :he nwkctlna 11udy, but objccdna to 

its production on the groundJ that it was proprietary or Irrelevant. Tile North Ca.rollno Public 

Utility Commission araoled the motion to c:ompciiiOI on any t..W that is relevant In thls 

proceeding. but on the basis that it was responsive to a specific: req~ll. In this doclcet, the 

FCCA made no specific: request for a markc1ioa plan. but Biber requc: led documents describing 

the rclotionshlp between BSE'a proposed ALEC operations "on BellS ~uth's ovc:rall ... corporotc 

financial pcrfonnaocc.• BSE tnnhfully and 1CCut1lely replied that It h ld no doeumcnlJ 

responsive to that specific request. If the FCCA't requcll for production wu lntcoded to clicil 

infomwlon other than that tpcclfkally requested, it "'v ha rc:spoosibility to formulaic 1 request 

(as did the parties in North c.tolioa) chat would lid vile BSE of any responsibility to produce the 

appropriAte documents. It fallod to do 10. 



BSE Dkl Not Stfpalale IO Sappltmtadq tbe Record 

On or abo\11 May 21, 1998, COUI!Iel for BSE wu tdvlxd by l.lOWlK for PCCA or 

FCCA's belief that tbc c:ooOdm!i•l marlcetina study should have been prod.ICCCI in rc3ponse to 

Request for ProdueUon ofDocmnen11 No. S. That convcrsallon was follo·wed with FCCA's 

Motion 10 Compel, filed with tbc PSC on May 22, 1998. Om- the next tevem days. BSE 

counsel had discussions with PSC tollllKilu order 10 dctmnine bow best 10 ,qpond 10 the 

motion without delaying tbc ultimate rete~lutlon ofthlJ proceedlna. Counsel was advised that 

BSE should prodti(;C tbc doeumcn11 unlcu it Wlllltcd 10 delay this proceeding to allow for a 

hearioa oo tbc mollon to compel prior 10 the scheduled June I, 1998 submission of post·h"''rin& 

briefs. Based on this tdvice, BSB began negotiations with c:ouoscl for the FCCA. on behalf 

of Petitioners and lnterwnon, 10 produce the doauncnt for irupcctlon aubjeetto 1uffident 

dlselosure proleetions, and earecc1 to a sbort extentiOI. of lime for filing bricfl with the 

undetstanding thai suc:b an extension would not push bat;: the date for issuance of the ltandard 

order. Throuah discussions with c:ounscl for the PSC it was at" 'YI W1dmtood that the 

Pre hearing Officer would ultimately enter alllbstanth-e ruling on FCCA'1 Motion 10 Supplement 

the Record. Nothina in the Stlpulallon for extcnsion of time or h the Protective Aarecmcnt 

obviates the need for that rulina. 

SSE's qreement to retOlvc this maner in a rnAnnCr that "'" uld allow for the expeditious 

resolution of the issues should not be construed as a:~.cquicsocnc:e 10 tbc w!missibihty oftbc 

documents. BSE has maintained both in 01111 dixuuions and wrillc:O submiuioru that the: 

rnarkctlna acudy was not I'C3porulvo to the Request for Production of r>oc:umenll. A review of 

the 29 pages identified by Pc:titlolXTI and lnterVcnon confinns BS£'1 belief that the: document 
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did not relate to die eJTcc:t ofBSE's ALEC operations on BellSouth's overall corporate ftnaneial 

performance. For the reasons set fonh herein, Petitionen and lntcn'CtiOI'S Rene ed Motion to 

Supplement Evidentiary ltccord lhould be denied. 

Rclevuey b aot tht Staadard for 
Supplcalea tla& die Record After tbt Record b Cloml 

Pctitionen and lntcnc:nota dc:votc approximately 3 pages of their motion to an analysis of 

the relevancy of the nw1cetina study. SSE maintaans ils objcctlon that the confidential 

marketing stUdy is not reiCVIIlt to a proper analyaiJ of whether BSE lw the requisite tcchnic:al. 

financial and IIIJI.Illlgerial c;apabUities to operate as an ALEC as set forth in Section 364.337( I), 

Fla. Stat. As set fonh In the May 29, 1998 response, it iJ difficult 10 imagine that the Legislature 

contemplated tJuu w company would be required to tum over its eon!:dential bUJiness 

marketing plans to ill d~t eompetitora in order 10 be ecrtifiuted. However, rei evanc:y i.s not 

the issue to be decided in detenninlo& wbethcr the record should be supplemented after the close 

of the record. A hearina before the Commission is intended to t.-!ve all pllllies the opportunity to 

submit any evidence they believe 10 be appropriate. llowevcr, there 's no provisiun in any rule: 

of the PSC or in the Florida Uniform Rules of Procedure which IIIlo,· for the record to be 

supplemented with infonnation thai could have been disoovc:red by diligent and lhorouah 

prehc:aring disooVCI)'. 

In this docket. Petitioners and lnterVenon hlld every opportunity to disc:over the: cxis1cncc 

of the mArlceting study. C')WIXI for the "New Enrrants• in North Carolw ccnainly had no 

difficulty in formuhulna a proper request for the proouetlon or JUCh a markc:tlna•tudy. In 

Ddditioo, durin£ lhc deposition of Robert C. Scheyc, on Aprii 2, 1998, the (ollowina cxchanac: 



occum:d: 

Q. ...To follow up on tome of tho quc:sti0011hat had be ., 
uked apoclfica.lly,, one c:onmncd the number of em loyeea 
at BSB.IIld you mentioned there were aomc coiiiUitanll. 
Can you tell us who thoJe o.re? 

A. No, sir. We bold !hat lnfonnalion propriewy. 

Exhibit 4, deposition of Scbcye at p. S I 

Petitionen and lntetvenora, clcsp.itc ha'~"i dhut knowledge of the cdstenco of BSE 

consullllnts made no ctThn 10 follow-up on thi~ question. to determine what type of eonsullllnts 

may have been involved, 10 uoendn the areas In which the colll\lltanta wotked, or 10 elicit any 

llllSWet other than the one Jivm. Had Petitioners and lntctvenors chosen 10 follow-up, the 

existence of the marketing rcpon would, a it was in North Carolina. have been disclosed. The 

foct that there WIIS no follow-up can not be bl11111cd CIO DSE. 

A!. set fonh herein, the relevancy of the docum•nt Is not the l.ssue for determination in 

supplementing the record. There is no 11utbority 10 supplem..'<ll the record in this l'lW'Uler. 

Therefore the Petitlonm' and ln1etvcnors' ~ Motion to t upplcmcnt Evidcntillry Record 

should be denied. 

Tbc Markctlnc Study b aot Rc:sJ.oDJJvc 
to FCCA'a Request to Produce tlo. S 

BSE rdpOndt 10 Petitloncn' llDd lntcrvcnol'1' Renc"'Cd Motion by Incorporating itS 

Response to Motioo to Compel Discovery filed on May 29, 1998. BSE doct not w~ with 

Petitionel'a and lntervenora' auertioDJ that tho rules of diacovay in Florida arc broad. However, 

the rules pi-an obligation on a petsoJ1 seeking discovery to "describe each item and category 

wjtb rq!!logblp Mrtiq!lority.• Rul' 1.3SO(b) PILR.Civ.P. (c.s.) In this cue, the FCCA 
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identified doc:umcl'lts spcslflql!y rdatina 10 lhc rdationshlp bctvocen 3E'• ALEC operations 

•on BeiiSouth's overall (including parent and all subsidiaries) corponttc financial pcrfoi11Wicc." 

Rcgordlcu of the manner In wblcb Florida's rules of disoovery arc 10 be CO!lltrucd, lhc marketing 

siUdy is simply DOt respooslve 10 FCCA 's request. 

Oi~'ell that tbc request bid a JPCdftc 111bjcct mancr, it ...,'IS 1101, u Petlllonm and 

Intervenors suucst, tho duty ofBSE 10 object on the basis that the request wu ovetbrood or 

deficient. The n:questltxlfwu not o~ or deficient; mhct it failed 10 Identify documents 

that Petitioners and lntcrvmon now wish the FCCA hlld tbouabt to request. The rules of 

discovery impose no duty on 1 pany 10 auess u 10 wbelher a req~ should have 10mc other 

meaning, or 10 provide lnformatloo in c:xccss of that requcsu:d.. 

Pctltioncn and Intervenor~ fiutbef claim that the paaes of the nwkctlng study identified 

Qlld filed with Motion support t.bclr cont.entlon that the n:pon .-elates to the n:lotio111hip between 

DSE and opcrlllons and "Bci1Soutb'1 ovetall .•• corporat.e financi.l pcrfonnance. • Those: pages 

do not support sudl1 conlmt.ion. Tho 29 Jli&CS carefully culled Ctr m 1 document of ICVCTal 

thoiiSIIIIII peacs in length (keeping in mind that even those 29 paae we~ not pn:pcliCd or 

developed by BSE) deal with ludltopies u the aovcmn~enUtl regula ory environment and 

options for operatina witbln that environment, an analytls of the capabilities of tYI'O of SSE's 

primary compctiiOI'J (both of wblch arc pDrtles 10 thla .,.oeccdina) an analyais of vendors 

available to as e. general upltttJocW business aOIIJ. the effect of various busineu, n:auJatory 

and matXctina uswnptlons on BSE and Its vendon a.ld rJPplicra. and BSE's markctina and 

1T1111148Cmcnt objcmlves. Whllo these docvments sc111lng fonh the consultant's 11111lyals an: 

obviously of arcatlnten:Jtto BSB'1 bualnesJ competl1011, they III'C not n:~ponslvc- to the lpCclfic 
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Request for Production filed by FCCA. 

Coaduloe 

Tbete iJ r.o provisloo In the PSCs Nics or In the Uniform Rules of Procedure 10 

supplcm.mtthe record after the record has been closed. Even if such a proc:cdun: cxillcd, to rad 

Request for Production No. S in the ultra·brod IIIIIUICr •uaaested by Petitlonen ond lntervenon 

would, as SlAted in BSE's May 29, 1998 RtlpOIIIC, ~ulre the production of records of every 

fUlADCial expenditUM, fiom office supply Invoices 10 worU1 W-2 forms. Such Is not the lnlent of 

Florida's rules ofcn.covery. If the FCCA \\'lilted BSE'a m.utetin& study, it bad 111 obll~oo 10 

SlAte that ~ "with reeJOO!Iblo pe.rtltullrity. • Sud! a requeJt wu made io North Carolina, 

and the do<:ument was produced. Sud! a ~UCJI wu not madc io Florida. and the do<:ument wu 

not produced. SSE's fallon: to produce a do<:uman tha: has not been ~ucsted i• not a violation 

of Rule 1.350, Fla.R.Civ.P ~and doet not wamnt Jupplcn.:ntingthc rcc:ord after the record has 

been closed. 

WHEREFORE, for the reao111 set forth hadn. BcUSoulh I ISE, Joe. ~ully roqueltl 

tlw \he: Commisioo, tbrouah its~ Officer mtcr 111 order Jenyiog tbc FCCA'a Motion 10 

Compel Dis<:overy and Motion for Leave 10 Supplcm.mt the Rec:o. d and Pctitlonc:n' and 

Intervenors' Renewed Motion to Supplement Evidcnc:lary Record. 
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R.cspcctfully Submit!Cd, 

£.011)' 
Fla. Bar No. 32$1 .. 7 
Akmnan, Scntcrfitt .t Eicbon, .A. 
216 Solllh Monroe Street, Suite 200 
Talllhwce, FL 32301 

MartHmon 
FloridA Bar No. 199137 
MARK HERRON, P.A. 
216 South Monroe Street, Suite 200A 
Tallahwee, Florida 32.301 

Atlorneyt for Be11South BSE. Inc:. 

CERTIFICATE OF SERVICE 

1 HEREBY CERTIFY that a ttue and corrcc:t eopy of the foreeolna was furnished to the 

following parties by hand cldivery or U.S. MalllhiJ ~7-y of JIJJlC, 1998: 

Manha Caner Brown 
Florida Pllblk Scmcc Ccvnminlon 
2540 Sbunwd Oak Boulevard 
Room 390-M 
Tallah••see, FL 32399-0BSO 
Counsel for the Public Setvloc CollliiliAion 

Joseph A. McOlothlin 
VIcki Gordon Kaufman 
117 S. Oadsden Street 
T allahassec, FL 3230 I 
Counsel for Florida Compctili~ Carrim A..,.ladQn 

Ridlard D. Mcboo 
Hopping Otem Sams .t Smith 
Post Office Box 6S26 
Tnllahassee, ~L :32314 
Counsel for u!CI Tclccommunlc;ations Corp. 
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Marsha R u.lc 
AT&T 
101 Nonh Monroe Street 
Suite 700 
Tallahassee, FL 32301 
Counsel for AT&T Communications 

of the Southern Slales, Inc. 

Kenneth A. Boffnwl 
Rutledge, &=Ia, Underwood, 
PumeU & HoO'mM, P .A. 
P.O. Box SSI 
Tnllaluwee, FL 32302 
Counsel for Telepon CommuniC8lions Group, Inc. 

Pete Dwlbar, Esquire 
B!llbarn D. A user, Esquire 
Pennington, Moore, Wilkinson 

& Dunbnr, P.A. 
21 S S. Monroe Street. Suite 200 
Tallahwce, FL 32301 
Counsel for Time Waroer AxS ofPiorida, L.P. 

Roben G. Beatty and Nancy B. White 
tlo Nnncy H. Sims 
150 S. Monroe Street. Suite 400 
Tallahassee, FL 32301 
Counsel for BellSouth Telcc.ommunications, lne. 

By U.S. Mail to: 

Thomas K. Bond 
MCl Tclcc.ommunlcations Corp. 
780 Johnson Perry Road 
Suite 700 
Atlnnla, OA 30342 

Michael McRae, Esq. 
Teleport CommuniC41ions Group, Inc. 
2 l..afnyctte Centre 
1133 T~ty First Street, N.W. 
Suite: 400 
Washington, D.C. 20036 
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Carolyn Ma!dc 
Time Werner Communleat.ION 
Post Office Box 210706 
Nuhvlllo, TN 37221 

N 
E.OARYEARLY 
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