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N E N 0 R A N D U H 

June 19, 1999 

DIVISION OF R.ZCOJU>S AND REPORTING 

IQRY JUiiN!! HELTON, DIVISION OF APPEALS 

J')(')C'J!"£T NO. 980500-PU 

Attached is a Supplement to Lhe Commission ' " Putltion for 
Exceptions to Uniform Rules of Procedure that wa" fi l<•d with th•• 
Administration Con.lisslon on May 29 , 1991:1 . It "hould dio!O l>•• 
included in the above-referenced docket !1lc .:.t the I'SC. 
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The florid~ Public Service Commission (PSC) respectfully 

submits the fol : owinq additional information as further support for 

its Petition tor &xceptions to Uniform Rulee ot Pr ocedure filed 

April 15, 1998. 

I . katgroucd. 

On April 15, 1998, pursuant to Section 120.54 (5) (a), florida 

Statutes, the PSC tiled its Petition tor &xceptions to Uniform 

Rules of Procedure with the Administration Commission. The staff 

ot the Administration Commission haa recom=ended that a few ot the 

PSC' s requests for exceptions be denied. The purpc..•• ot this 

supplemental petition is to provide additional support tor Rules 

25-22.029, 25-22.039, 25-22.056(1) (c), and 25-22.037(3) and (4) , 

f.A.C., for which the A~inistration Commisaion stet! haa 

recommended the exception requeet be denied. 

l 
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II. Poillt of bby. 

At paqea 11-13 o! i ta April 15, 1998, petition, the PSC argues 

tor an exception to Uniform Rule 28-l06.lll C2l - C4l so t hat it can 

continue to f ollow ~SC Rule 25-22.029. 

The PSC is s ee kinq an exception so that i t can continue to 

follow its subsection (21 whic h requires a hearing to be requested 

21 days from issuance of a proposed agency action order . This is 

different from Unif orm Rule 28- 106 .11] , whic h ties the time to 

request a hearing to 21 days of • receipt o f wri t ten notice o t the 

decision . H Rule 28- 106. 111(2), F.A.C. (emphasis added). 

In addition, the PSC is seeking an exception so that it can 

continue to shorten the protest peri od to 14 days !or •good cause 

shown.N Rule 25-22 . 029(2), F. A. C. 

A. The p~OC:MMt•n-. fol.l~ b7 the Pac to i .. ue oll.'d.an &Ad 
DOt.ioea . 

At the PSC, all •tree f orm• agency action i s codified only 

after t he agency haa deliberated and voted at a public meet ing. 

These regularly scheduled public meetings, called agenda 

conferences, are noticed and agendas are made available to the 

public . In addition, intereated persona are given the opportunity 

to addresa the PSC concerning iu action. The t rigger tor the 

PSC's vote ia a ataf! recommendation which ia filed 12 days prior 

to t he aqenda conference. 

Within 20 days of the PSC's vote, the deciaion is codified 

into a propoaed agency action (PM) order by the ~SC attorney 
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assigned to the m.tter. The PAA order is than forwarded to the 

Oiviaion of Recorda and Reporting ltho Division), which 1s the 

PSC's clerk's ottice, tor iaauanca. 

In early 1995, the Division r aanginaared ita processes by 

inteqratinq and f urther automatinq ita procedures !or i ssuing 

orders and notices, and, aa a result, waa able to eliminate one and 

a halt position• !rom its ata!f. The procedure now foll owed 1s: 

1. The Division mus t receive tl>e order or notice by 

2: 00 p.m. for it to be issued the same business day 

it 1a received. 

2. After it ia received, the order or notice is 

aaaiqnad an order number, the data o f issuance i s 

H ated, and, it it 18 a PM order, the data the 

protest period expires 18 inserted 1.n the notice 

lanqu.qe at the end ot the order. All o! this 

infoi:1Ut1on 1a than included in the compute r! ted 

Caae H.anaq-nt Syat- (0«5), vhich c.tn be accaued 

throuql. every PSC computer aa vell •• the Internet. 

3. Moat order a are then taxed to parties and 

interaatad pertona uainq infor~~~o~tion they provide 

to the PSC. 1 Thia proceta ia completely automated. 

Large ordara and notices may be mailed, dapendin9 on 
the sarver uaage f o r the day. In addition, on rridaya, moat 
o r d ers and not1caa are mailed linea taxing ce~~plicationa ~~~o~y not 

be diacovared until the atart of the next work vaak. 
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Usinq a PSC- des i gned computer program, a Division 

staff member simply types in the docket number and 

order number ot the order or notice t o ba taxed. 

In addition, the staff muber muat ansver a few 

queriaa, such aa whe ther to send the tax durinq o r 

after bua i nesa hours, and whether to generate an 

e nvelope or mailinq label i t there i a a party or 

interested person that has not provided a !ax 

number . A computer messaqe notifies the .s ta ft 

member i t a tax submission cannot ba completed, and 

the atatt member has the option ot raaubmittinq the 

tax or raquaatinq an envalopo and f i la to be 

90noretod so t hat the docwnont can be mailed. I t 

an order or notice muat be mailed, it is taken t o 

the mail room i mmediately attar tho envelope or 

mailinq label i s generated. 

4. After the a taft has veritiad that the order or 

notice has bean taxed or mailed to all partiaa and 

intereated persona, docume ntation ia included in 

each docket tile that statea the method and date ot 

tranaaiaaion. All orders and notices are either 

taxed or mailed tho same day they are i aaued. 

5 . Tho docltat automatically c loaea it no proteat i t 

tiJDely tiled. 
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A computer data base is maintained that states whether the tax 

submissions have been completed tor each order and notice i ssued. 

In addition, there is a separate computer data base that lists the 

time each tax submission is completed. At the present ti.me, the 

PSC does not 9enerate written reports ! or each order or notice that 

states this information. 

In Florida, ~ ' (tlhe extent c! procedural uoJe process 

protection" variea with the character of che l.ncere" t and che 

nature o! the proceedin9 i nvolved.' • Hadley y. Qtoartmtnt o f 

Administration, 411 So. 2d 184, 187 (Fla. 1982) (citation omitted). 

With re9arda to free Corm a9ency action, the First District Court 

o! Appeal has round that a!tected parties must be 9ranted "a clear 

point o! entry, within a specitied tilM . . ' to formal or 

informal proceedin9s under Section 120.57.• Captletti Brot hers. 

Inc . y. p.partmtnt ot Trtnaport•tign, 362 So. 2d 346, 348 (Fla. lst 

DCA 1978). 

The notice requirements in Chapter 120, Florida Statutes, are 

consistent with the above due process nquir-•nts. Sect ion 

120 .569(1), Florida Statutes, requires partiea to be notified o! 

any 19ency order. In addition, 

(e)ach notice shall inform the recipie~t ot any 
adDUnistrative hearin9 or judicial review that is 
available under this section, s. 120.57, or •· 120.681 
shall indicate the procedure which must be followed to 
obtain the hearin9 or judicial review1 and shall state 
the ttm. limits which apply. 
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Section 120.569(1), Florida Statute s. 

The PSC rule does not violate these due process or statutory 

requirements. The rule clear ly provides that PM orders must 

notify affected persona of their opportunity to request a hearinq, 

and the time period within which a hearinq must be requested. Rule 

25-22.029(2), F.A.C. This rule effectively balances the interest 

o f an affected person's riqht to a hear inq, and the public' s need 

for finality of agency action. Hod1tv, 41! So. 2d at 188 (Courts 

muot enqaqo in a ~balancinq of intere~tH te~t to d otormino whothor 

due procass has been met1 M•a court must choose between protectinq 

the individual's quaranteed riqhts on one hand and the welfare ot 

the general public on the other.•• ) (citation omitted). 

There is no require=ent in either the Administrative 

~rocedures Act or in Florida case law that in order to have a clear 

point o f entry that does not violate clue process, the attectecl 

person must have 21 days from receipt ot codltication ot the aqency 

action to request ~ he~inq. This i s , instead, a r equirament that 

has been imposecl by the Administration Commission i n itl acloption 

ot the Uniform Rules of Procedure. 

Moreover, not all ttm. periods that set out l eqal riqhts are 

based on the t.tm. an order o r notice ot intended action is 

received. For instance, Rule 9.110 (b), Florida Rules of 11ppellate 

Procedure, requires a notice ot appeal to be tiled •within 30 da ys 

ot rendition of the ordel' to be r eviewed.• Florida's courts also 
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require motions !or r ehearinq to ~be filed within 15 days of an 

order or vithin euch other time set by the court.• Rule 9.330(aJ , 

Florida Rules o! Appellate Procedure. In addition, Section 

120.54131 (c)l ., Florida Statutel, provide• that the ttm. . period tor 

affected persons to :equeat a rulem.kinq hearinq expires Mvithin 21 

days after the date o! publication o! the notice o! intended aqency 

action . . .• H The Adminiltrative Procedure• Act al10 provides 

that motions tor summary hearinq must be ~de wi thin 15 dey• after 

service o! the initial order required by Section 120.51 4 (1) (a). 

Section 120.514(11 (b), Florida Statutes. 

c. Tlw llllifoza Z'llle' a poteatJ.al •apeot 011 tbe PIC. 

As discussed in ita April 15, 1998, petition, the PSC ia1ued 

576 PAA orders in 1997. Hon ot these ordera aHected the 

substantial interests o! more than one person1 therefore, multiple 

copies of moat of these orders would have been distributed uainq 

the procedure outlined above in part II.A. 

Under current PSC procedures, not all orders are physically 

provided to every affected customer. However, there are certain 

circumstances where the PSC has !ound direct mAi1inqs to customers 

to be necessary. In such a case, the colt would be exorbitant and 

the procedure burdera0111e. ~ In rtl Application !pr rate incroue 

tnd tgr increaae in stryice eytilebillty sharqta in Ltkt Cguoty by 

Ltke Utility Seqisea. Ins,, PAA Order No. PSC-91-0613-AS-IfU, 

i11ued Kay 18, 1998, paqe 6 (While the PSC required the utility to 
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mail the PAA order to the 1,612 affected customers in this case, it 

is probable that the PSC would have had to mdl the order by 

certified mail it it had been operating under the uniform rule) . 

If the PSC's exception request ia denied, the PSC will ha~ to 

substa ntially chanqe the manner in which it iuues PAA orders. 

Such a chanqe would 1110ve the PSC !rom a streamlined, computer 

automated, hiqhly efficient syat~ to a cumbersome, l abor intensive 

procedure. Under the Uniform Rule, the PSC would have to lmp1ement 

the followinq procedures: 

1. PM orders would have to be pnysically separated 

!rom the other orders and notices received by the 

Division on a qiven day to make sure the mai l r oom 

received them by ita 3:00 P·=· deadline. Since $0 

many PM orders are issued, the Division may have 

to chanqe ita internal deadline to 12:00 p.m. to 

insure that all ot the steps detailed below can be 

met the day the order i a received in the Division. 

2. Next, a hand written return receipt card would have 

to be man~Ully prepared tor each 1ub1t:~nti&lly 

affected party, and copiea ot the order would have 

to be made tor mailinq. 

3. Information traa each certified envelope would have 

t o be aanually recorded in a certified mail book. 

4. The envelope• would then be taken to the mail room 
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tor postage and mailing. 

5. The PSC would. continue to tax interested. persons 

copies ot the 

provid.ed with 

order, which means they would be 

copies ot the order bat ore the 

substantially affected parties. 

6. The expiration of tho protest period co~ld not be 

included in CHS because this date cannot be 

ascertained until all return receipt cards are 

received by the Division. Once the last card is 

received from the Post Office t or each PM order 

issued, the receipt date would then be entered in 

CMS. 

7. All return receipt cards would have to be tiled in 

the docket tile. 

Moreover, the PSC would have to develop procedure~ tor casee 

where an attected party refueed delivery ot certified mail 0 1: 

return receipt cerda were not returned t or whatever reason. 

The PSC would have to increaso its staff to handle those 

additional ate~•· In addition, ita poetaqe budqot must be 

increased to accommodate the $2.77 it coats to send out each piece 

ot minillua sized certitied IIUIU. The PSC would aho have to 

consider whether it vould be neceaaary to iaaue consummatinq orders 

to codify the date a PM order becOIIMia tinal. 

To follow the uniform rulea, the PSC believes the above steps, 
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which are more costly and less efficient that its current 

procedures, would be necessary to ensure finality ot its actions. 

Even with the above steps, uncertainty and contusion could result 

i f an attect~d party 11 delayed in siqninq a return receipt ctrd. 

On the other hand, the process the PSC currently follows enables 

the aqency to ilnplement its PAA ordeu in a timely and orderly 

manner so that the date of finality h known at the time of 

issuance. 

The other impact of the uniform rule would be that the PSC 

would no lonqer be able to shorten the protest period to 14 daya 

for qood c ause shown. The PSC has done so under very limited 

circumstances. For example, the PSC has shortened the protest 

period tor PAA orders that establish the price index tor water and 

wastewater utilitiel. By March 31 of each year, the PSC must set 

price index cateqoriea baaed on the moat recent 12-month historical 

data available. Section 367.081(4) (a), Florida Statutes. To do 

so, the PSC relies on the Gross Domestic Product Implicit Price 

Deflator Index, which 1a published by the u.S. Department of 

Commerce. The third quarter tigurea are not usually released until 

the end ot December, and sometimes aa late aa January. In order to 

provide a cleer point of entry and meet the March 31 statutory 

deadline, the PSC ha•, on occasion, shortened the protest period to 

14 daya. ~ In re; Annyal ''''''bliabmept gf prist incr•••• or 

docrtlll index gt major Glttgpritl gt optratipg SOitl lncurrld by 
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water tad yattowator ytilitiel pur5yont to Stction )67.081<41 (A}. 

f...lL.., 97 r.P.S . C. 2:162, 164 (19971. Even with this shortened 

protest period, the time to prepare tor hearinq voula have been 

extremely abtreviated it the order had been protested. 

In addition, in In ro; Pttitign tgr approyal oC tron3Ctr ot 

Local Exsbanqt Taltcommunicas;ign• Cortiticat• Ng . 33 Crom Contro l 

TtltphQDI Company Q( FloridA to United TtleRbOOI Company o C 

Florida . t ot apRrgyol gt merger g( Cttt1Cicatt No. 33 into YnLttd 

Telopbono's Cor; !Cicat• No. 22 , tad for chang• in name on 

Co r t;itic:at t No. 22 to Seriot-Florida. Incorpgrottd, 96 r.P.S.C. 

12:381 (1996), the PSC found qood cause to reduce the prot:est 

period to 14 days. In this case, the attected co~panies filed s 

petition on Nov.mber 14, 1996, reque1tin9 the PSC to approve their 

merqer which wee to beco- effective December 31, 1996. The 

protest period wee shortened to 14 daye so that the order would 

become ettective by the merqer date it no proteet wae received. 

~. at 12:383. The PSC noted that the companies had provided 

written notice to their customers ot the tranater as well as 

publiahinq two leqal advertiaementa in November ot l996. ~. 

Also, the Federal Telecormnunic ationa Act ot 1996 cequires the 

PSC to approve interconnection agreements and conduct arbitrat:ion 

ot diaputed interconnection aqreementl under ditterent proceueao 

and time tramea that cannot be met it a 21-day proteat period ia 

followed. 
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As discussed above, the exceptlons sought by the PSC to keep 

its clear point ot entry rule are for the most efficient operation 

of the aqency. 

Ill. Inte~tioD. 

At pages 11•18 ot its April 15, 1998, petition, the PSC argues 

for an exception to Unitorm Rule 28-106.205 on Intervention so that 

i t can continua to follow PSC Rule 25-22. 039. The PSC rule allows 

intervention petitions up to five days before the hearing, whereas 

the uniform rule cuts o!f the intervention period 20 daye before 

the hearing. Under the Uniform Rule, the specified time frame can 

be shortened !or good cause shown. 

At the PSC, utility customer• o ften intervene and participate 

in proceedinqs. This ia e1pecially pertinent nov sinc e the Public 

Counsel has decided that it is a conf lict o f interest for him to 

rcpre1ant customers in rata structure issues. At times, cuetomers, 

homeowners aesociations, and other affected person• or qroup•, are 

not able to qet the nec .. ury reeource• and information toqether to 

1ntervene until cloee to the date o! hearing.' The PSC is 

' For instance, in Docket No. 970261-EI, In re: Beyiey of 
oucloor gucagt at Florida Powtc Co{'poration'a Crvatal Biytr Unit, 

l, petitions to intarYene were received trOD the Honorable 
Charlie Crist 13 days before the heering and !rom the American 
Aseociation o! Retired Persons eeven days before the hearing. In 
addition, in Docket No. 950495-MS, In re: Application fgr rate 
insr•••• epd insrteee in aerylst eyelltbility cberqt• by Southern 
Stat•• Ytiliti••· Ipg .• petitions to intervene were received from 
Hidden Hilla Country Club Estates Hoa.ovners• Association, Inc., 
eeven days before the hearing and froa Citrus Park Homeowner•' 
Association fiYe days before the hearing. 
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concerned t hat application o f the Uniform Rule m&y prevent sam. 

customers tra. Jnterven ing and thus limit access to proceedings 

that aftect aubatant1al interests. This i s true even though the 

rule provides that tbe time period will be shortened fo r good cause 

shown. ~ny lay persons may be chilled froa interveninq because 

they do not understand the import of this lanquage . 

In addition, the PSC is concerned that its application of thi s 

rule seems inconsistent with the notice •equirements in Section 

120 . 569(2) (b), Florida Statutes, and Uniform Rules 28 - 106.208 and 

28-106.302 that require l4 days written notice for hearinqs. Thus, 

it is hi9hly probable that an affected person will not be notified 

of a hearinq date until after the intervention period has expired. 

The PSC does consider this inconsistency to be 9ood cause to allow 

intervention peat the expiration date1 however, undar the PSC rul e, 

this extra showinq would not have -o be considered by either the 

intervenor or the PSC, which maltea the PSC rule more efficient. To 

force the PSC to consider whether qood cause exiata tor petitions 

filed 
--u> 

less than ~ days before the hearinq would add to an 

already tiqht schedule and would be an inefficient use of the PSC's 

t ime and reaources. 

PSC Rule 25-22.056(1) (c), f.A.C., provides that •[a] party who 

ra i ls to state or reaffirm e poairion on an iaoue to the preoi4inq 

officer or hearinq officer at the appropriate time shall be deemed 
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to have waived that issue or position.~ On paqea 22-2 4 of its 

April 15, 1998, petition, the PSC requests an exception to keep 

this provision. 

PSC proceedinqs ~ften involve multiple complex issues. PSC. 

Rule 25-22.056 Ill (b) requires parties to submit a statement of 

i ssues and positions as part ot their post-hearinq fUinqs. rt 

t hey do not do so, the requirement in paraqraph !1) (C) makes i t 

clear that they have waived that issue or position. This 

requirement keeps the PSC from havinq to del i berate on issues no 

lonqer viable and also ensures that the PSC is tully aware of each 

party' s position on any remaininq issues. Thus, it acts to 

increase aqency efficiency by makinq the aqency's workload 

manaqeable and by avoidinq doubt or controversy concernino the 

consequence ot not maintaininq a position on an issue. 

Moreover, •[ilt h a well settled principle of law that 

questions not raised and ruled upon in the loyer r.ribunal are 

deemed to be waived and will not be considered on appeal.* Rudloe 

y. Florida pccortment o C &nyirgnmental Regylttion, 517 So. 2d 731, 

733 <Fla. lst DCA 1987) (Emphasis added). 

The PSC rule simply codifiee ita practice in a rule, which is 

required by Section 120.54 ( 11 (a), Florida Statutes. 

v. W&i.-r aDd dlda'lll.t. 

On paqe 33 of ita April 15, 1998, pet ition, the PSC seeks an 

exception·to keep the waiv•r and default provisions in Rule 25-
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22.037. 

While the PSC doea not require respons ive pleadi ng• to 

P41titiona &nd motiona, subsection (3) m&lcea i t clear that then are 

consequences to not doing s o. PSC Rule 25-22. 037 (3) i s :?naistent 

with Rule 1.140 (h) Cl), Florida Rulea ot Civil Procedure, which 

providea that a party waive• all deten1es and obj ections not made 

in a r tsponaive pleading unleta the defense is specifically 

mentioned in paraqraph (h) (21 o f the rule of civil procedure. 

PSC Rule 2S- 22.037(4) prov1d•• thee !o1lure co roapond to on 

order to shov cauae constitutes a default. This provision codifiet 

the Coli!IIIJ.saion p ractice •• it it t et forth in every show c auae 

order that is i uued. It allowa the PSC to enforce its o rders and 

rulea in an orderly taahion, and :hua, makea the PSC more 

efficient. 
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WH£R.£FOR.E, the Fl o r ida Public Ser vice ColNiliuion respectfully 

requests this Commission to also cons i1er the above i n i ts decision 

on the aqency'e Petition for Excepti ons to the Uni!orm Rules o! 

Procedure. 

Dated: May 29, 1998 

Respectfully submitt ed, 

ROBERT D. VANDIVER 
General Counsel 
Florida Bar No. 3440S2 

i /& () t.lJwv 
MAR~ t\1 E H£L N 
Associ t e Ge neral Counael 
Flor ida Bar No. 89409S 

FLORIDA PUBLIC SERVICE COMMISSION 
2S 40 Shumard Oak Blvd. 
Tallahassee, FL 32 399• 0862 
850-413-6245 
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CERTIFICATE OF SERVICE 

I HtREBr CERTIFY that a true and correct copy of the 

foregoing waa delivered to the following partiea by u.s. Keil or 

hand-delivered thi~ 29th day of Hay, 1999 . 

Honorable Lawton Chilea 
Governor 
The Capitol 
Tallahassee , FL 32399 

Honorable Robert Milligan 
Compt r oller 
The Capitol 
Tallahassee, FL 32399 

Honorable Bob Butterworth 
Attorney General 
The Capitol 
Tallahassee, FL 32399 

Honorable Bob Crawford 
Commissioner of Agriculture 
The Capitol 
Tallahassee, FL 32399 

Carroll Webb, Executive Director 
and General Counsel 

Joint Administrative Procedures 
Committee 

Holland Building, Room 120 
Tallahassee, FL 32399-1300 
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Honorable Sandra B. Mortham 
Secretary of State 
The Capitol 
Tallahassee, FL 32399 

Honorable Bill Nelson 
Insurance Commissioner 
The Capi"..ol 
Tallahassee, FL 32399 

Honorable Frank Brogan 
Commissioner ~t Education 
The Capitol 
Tallahaasee, FL 32399 

David Schwa r tz, Esquire 
Governor' s Legal Offi ce 
The Capitol, Boom 209 
Tallahaaaee, FL 32 399 

Liz Cloud, Bureau Chief 
Bureau ot Administrative Code 
Division ot Elections 
Department of State 
401 South Monroe Stree t 
Tallaha1sec, FL 32399-0250 
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