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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
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BellSouth Telecommunications, Inc. 
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compensation for certain local traffic 
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Communications Group, Inc., against 
BellSouth Telecommunications, Inc. 
for breach of approved interconnection 
agreement by failure to pay 
compensation for certain local traffic 
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BellSouth Telecommunications, Inc. 
for breach of approved interconnection 
agreement by failure to pay 
compensation for certain local traffic 

In re: Complaint of MCImetro Access 
Transmission Service, Inc., against 
BellSouth Telecommunications, Inc. 
for breach of approved interconnection 
agreement by failure to pay 
compensation for certain local traffic 
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) Filed: June 30, 1998 

MCIMETRO ACCESS TRANSMISSION SERVICES, INC.’s POST HEARING BRIEF 

Comes now MCImetro Access Transmission Services, Inc. (“MCImetro”) and hereby 

submits this post-hearing brief to the Florida Public Service Commission (“PSC” or 

“Commission”) requesting that the Commission order BellSouth to pay MCIm reciprocal 

compensation pursuant to the terms of the MCImetroBellSouth Interconnection Agreement 



(“Agreement”), In particular, MCImetro requests that the Commission order BellSouth to pay 

reciprocal compensation for traffic terminated to MCImetro’s ISP customers. 

BellSouth and MCImetro must pay to each other reciprocal compensation for the 

termination of ISP traffic. MCImetro and BellSouth agreed to the definition of “Local Traffic” 

contained in Attachment IV, Subsection 2.2.1, of the Agreement. In fact, it was BellSouth which 

proposed the definition. (Martinez, Tr. 205) MCImetro and BellSouth further agreed to pay 

reciprocal compensation for telephone calls which meet that definition of local traffic. Telephone 

calls to an ISP meet that definition. Had an exception been intended for ISP traffic (or for any 

other subset of local traffic), it would have been expressly included by the parties. No such 

exception is contained in the Agreement and no such exception was ever suggested by BellSouth. 

I. DISCUSSION AND CITATION TO RECORD AND AUTHORITY 

-1: Under their Interconnection Agreement, are MFS and BellSouth required 
to compensate each other for transport and termination of traffic to ISPs? 
If so, what action, if any, should be taken? 

**MCI Position: No position.** 

Issue: Under their Interconnection Agreement, are Teleport and BellSouth 
required to compensate each other for transport and termination of traffic 
to ISPs? If so, what action, if any, should be taken? 

**MCI Position: No position.** 

-3: Under their Interconnection Agreement, are MCImetro Access 
Transmission Services, Inc., and BellSouth required to compensate each 
other for transport and termination of traffic to ISPs? If so, what action, if 
any, should be taken? 
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**M-n: Yes. BellSouth and MCImetro must pay each other reciprocal 
compensation for the termination of telephone calls to ISPs. The definition 
of Local Traffic makes no exception for such calls. Had such an exception 
been intended, it would have been expressly included by the parties. 
BellSouth should be ordered to pay reciprocal compensation for such 
traffic.** 

BellSouth and MCImetro must pay each other reciprocal compensation for the termination 

of telephone calls to ISPs. The definition of Local Traffic in Attachment IV, Subsection 2.2.1, 

which was included at BellSouth’s request, makes no exception for telephone calls terminated to 

ISPs. Had such an exception been intended, it would have been expressly included by the parties. 

However, no such exception is contained in the Agreement and no such exception was ever 

suggested by BellSouth. (Martinez, Tr. 205) BellSouth should be ordered to pay to MCImetro 

all outstanding charges for reciprocal compensation. Further, on a going forward basis, BellSouth 

should be ordered to continue to compensate MCImetro for such traffic in accordance with the 

Agreement. 

Reciprocal compensation is the mechanism by which interconnecting parties compensate 

each other for local traffic terminated on each other’s lines. Thus, when a customer calling from a 

BellSouth line calls a customer on MCImetro’s network, BellSouth pays MCImetro to terminate 

that call. Similarly, when a customer calling from a MCImetro line calls a customer on 

BellSouth’s network, MCImetro pays BellSouth to terminate that call. (Martinez, Tr. 196) 

BellSouth has a contractual obligation to pay reciprocal compensation to MCImetro for 

local traffic originated on BellSouth’s lines and terminated on MCImetro’s lines. Attachment IV, 

Subsection 2.2.1 of the Agreement provides in relevant part: 
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The Parties shall bill each other reciprocal compensation at the rates set forth for Local 
Interconnection in this Agreement and the Order of the FPSC. Local Traffic is defined as 
any telephone call that originates in one exchange and terminates in either the same 
exchange, or a corresponding Extended Area (EAS) exchange. 

(Ex. 5,  Excerpts from the MCImetrolBellSouth Interconnection Agreement) Rates for the 

exchange of local traffic are set forth in Table 1 of Attachment I to the MCI Agreement. As 

noted in Attachment I, Subsection 7.1, compensation for the exchange of local traffic is to be 

billed on a per-minutes-of-use basis and is to be measured in accordance with Attachment IV (i.e., 

in accordance with the definition in Subsection 2.2.1 quoted above). (Ex. 5) These provisions 

make it clear that BellSouth is required to pay MCImetro at the agreed-upon rate for all local calls 

originated on BellSouth‘s lines and terminated on MCImetro’s lines. Since the Agreement is clear 

and unambiguous, there is no reason to look outside the contract. See. e.q., Pol v. Pol, 705 So.2d 

51 (Fla.3d DCA 1997). 

a. “Local Trafic” and “Termination” 

“Local traffic” is defined in the Agreement in terms of the exchange in which the call 

originates and the exchange in which the call terminates. Section 2.2.1 of Attachment IV.’ A 

“telephone call” placed over the public switched telephone network is “terminated” when it is 

delivered to the telephone exchange service premise bearing the called telephone number. 

Specifically, in its Local Comoetition Order,’ the FCC defined termination “for purposes of 

h4r. Hendrix misleadingly implies that local traffic is defined as a call which is a local call or an 1 

EAS call under BellSouth’s General Subscriber Service Tariff. He states that the Agreement references the 
BellSouth tariff, and then he quotes the definitions of “local” and “EAS” from Section AI of the lariff. (Hendrix, 
Tr. 230-31) The Agreement, however, references only Section A3 (which lists associated exchanges) of the IarilT, 
not Section AI (which defines BellSouth’s call types). Ex. 7, Deposition of Jeny Hendrix, p. 11 I; Section 2.2.1 of 
Attachment IV. 

ImDlementation of the Local Comvetition Provisions in the Telecominunications Act of 1996, CC 2 

Docket No. 96-98, First Repon and Order, FCC 96-325 (rel. Aug. 8, 1996). 
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section 251(b)(5), as the switching of traffic that is subject to section 251(b)(5) at the terminating 

carrier’s end office switch (or equivalent facility) and delivery of that traffic from that switch to 

the called party’s premises.” See Local Comoetition Order at 1 1040. MCImetro terminates 

telephone calls to Internet Service Providers on its network. As a communications service, a call 

is completed at that point, regardless of the identity or status of the called party. An internet 

service provider (“ISP”) that purchases local service from MCImetro is assigned a telephone 

number by MCImetro for local service at the ISP’s premise. When a BellSouth customer 

originates a call by dialing that number, that call terminates at the ISP premise, just as any other 

telephone call terminated when it reaches the premises with the phone number that the end user 

dialed. (Martinez, Tr. 201) A connection that an ISP may subsequently enable over the internet 

is between the ISP and its other providers and does nothing to change the inherent local nature of 

the telephone call to the ISP. 

Long distance or interstate phone voice traffic is easily distinguishable from ISP traffic 

because, in order to make an interstate telephone call, the end user must dial the phone number of 

the party in the other state. That call terminates at the other party’s premises in the other state, 

and is thus interstate in nature. However, when an end user makes a telephone call to their ISP, 

they simply dial a local number. Accordingly, the call terminates at the ISP premises, which is in 

the end user’s local area. (Martinez, Tr. 203) 

hfr. Hendrix’ suggestion that a telephone call to an ISP does not terminate at the ISP local 

telephone number, but instead terminates on the Internet at some distant website, completely 

misunderstands the nature of an Internet call. An Internet call is a two step process consisting of: 

(1) a local telephone call from the end user to the ISP that both originates and terminates in the 
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local calling area; and, (2) a subsequent connection between the ISP and the Intemet. BellSouth’s 

position that a single, long distance telephone call occurs when a user connects to the Intemet 

would hardly explain the ability of an end user to undertake a World Wide Web search and visit 

multiple websites at many different ultimate destinations. (Martinez, Tr. 203-04) This subsequent 

connection made by the ISP that provides access to the Internet is an “enhanced service” that is 

not a telecommunications service. The provision of this enhanced service, after the local 

telephone call to the ISP has been made, does not change the inherent local nature of that initial 

telephone call made to the ISP. As the FCC has stated: 

ISPs alter the format of the information through computer processing applications such as 
protocol conversion and interaction with stored data, while the statutory definition of 
telecommunications only includes transmissions that do not alter the form of the content 
of the information sent. (footnote omitted) When a subscriber obtains a connection to an 
Internet service provider via voice grade access to the public switched network, that 
connection is a telecommunications service and is distinguishable from the Internet service 
provider’s offering. 

In the Matter ofFederal-State Joint Board on Universal Service, Report and Order, FCC 97-157, 

CC Docket No. 96-45, rel. May 8, 1997, Para. 789. As with the definition under federal law, the 

definition of “telecommunications” under the Agreement only includes transmissions that do not 

alter the form or content of the information sent. Agreement, Part B, page 1 1 .  

Mr. Hendrix’ claim that a telephone call to an ISP does not terminate at the ISP’s 

premises is also hypocritical. The bottom line for BellSouth seems to be whether they are the one 

being billed or the one billing. BellSouth claims that when a BellSouth customer calls an MCIm 

ISP customer in the same exchange that it is one continuous transaction. It is not a local call 

followed by an enhanced service. It is an interstate call to which access charges do not apply. 
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However, when a customer in a rural area has to make a call beyond his local calling area using an 

IXC to access an ISP who is a BellSouth customer, it is suddenly two parts again: a long distance 

call, for which BellSouth can charge access, followed by an enhanced service. It is no longer one 

continuous interstate call to which access charges do not apply. (Ex.7, Deposition of Jerry 

Hendrix, pp. 106-07) Why the difference? In the first case, BellSouth is being charged reciprocal 

compensation. In the second case, BellSouth is charging access. 

b. Mutual Consent 

BellSouth argues that because the parties never specifically mentioned ISP traffic that they 

could not have agreed to reciprocal compensation for that traffic. BellSouth’s position is without 

merit. The parties did expressly agree to a definition of local traffic and they did expressly agree 

to compensate each other for traffic covered by that definition. Since the definition of local traffic 

encompasses ISP traffic, the parties must compensate each other. In any event, based on prior 

action of this Commission, it was clear at the time the Agreement was negotiated that ISP traffic 

was local traEc. 

The definition of local traffic contained in the Agreement does not specifically mention any 

particular class of end users. The whole purpose of general terms and general definitions in 

contracts is so that the parties do no have to exhaustively list every conceivable item covered. If 

BellSouth wanted a particular exception to the general definition of local traffic, it had an 

obligation to raise it. To permit BellSouth to agrue otherwise would render the Agreement 

meaningless. If MCImetro starts winning banks as end users, for example, will BellSouth claim 

that they never specifically discussed bank traffic with MCImetro and therefore there was no 

meeting of the minds that local traffic would include termination of calls to banks? Next 



BellSouth may claim that it does not have to pay reciprocal compensation for traffic terminated to 

MCImetro on Mondays because the Agreement does not specifically mention Mondays and the 

parties never specifically discussed compensation for that particular day of the week. BellSouth is 

a huge company with legions of lawyers and technical experts. If it wanted any specific 

exceptions to the general definition of local traffic, it should have raised them. 

This obligation to ask for a specific exception is particularly true in this case since the local 

nature of ISP traffic in Florida at the time the Agreement was negotiated and signed was already 

firmly established. See Docket No. 880423-TP, Order No. 21815. In its 1989 case on 

information services, this Commission stated: 

Witness Payne [Southern Bell’s witness] concludes that such “calls should continue to be 
viewed as local exchange traffic terminating at the ESP’s location. Connectivity to a point 
out of state through an ESP should not contaminate the local exchange.” We agree. 

Order No. 21815, p. 24. Both parties to the Agreement are deemed to be aware ofthe 

Commission’s prior decisions. Further, BellSouth’s position of record with the Commission was 

that this traffic was local. As the BellSouth witness stated to this Commission in Docket No. 

880423-TP: 

Connections to the local exchange network for purposes of providing information 
service should be treated like any other local exchange service. 

- Id. at 25. 

Mr. Hendrix attempts to explain away BellSouth’s prior position by claiming that a 

subsequent FCC decision forced BellSouth to change its position. Of course, BellSouth never 

informed this Commission or MCImetro of any change in position, and Mr. Hendrix’ attempted 
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explanation of that alleged change stretches credulity. He admits that in 1989 the Florida 

Commission ruled, consistent with the testimony of BellSouth’s own witness, that service to ESPs 

(enhanced service providers, of which ISPs are a subset) was local. Then, Mr. Hendrix states, the 

FCC subsequently ruled that ESPs had a right to purchase local services at local rates and 

affirmed its prior ruling that access charges did not apply to ESPs. Amazingly, Mr. Hendrix 

argues that by so ruling, the FCC found, by implication, that service to ESPs was interstate 

service, thus contradicting and preempting the Florida Commission’s earlier decision. (Ex. 7, 

Deposition of Jerry Hendrix, p. 100-01) Contrary to Mr. Hendrix’ assertions, the FCC’s 

decisions (local rates apply to ESPs and access charges do not apply) are perfectly consistent with 

Florida’s (connections to an enhanced service is local). 

In an attempt to bolster his assertion that BellSouth never would have agreed to pay 

reciprocal compensation for ISP traffic, Mr. Hendrix uses a hypothetical involving a BellSouth 

customer who uses the internet 2 hours a day where BellSouth is charged $0.01 per minute in 

reciprocal compensation. Mr. Hendrix “concludes” that BellSouth could never have agree to pay 

compensation because it would result in BellSouth being charged $36.00 per month and thus 

losing money on the customer. (Hendrix, Tr. 236) In essence, Mr. Hendrix argues that because 

the provisions BellSouth agreed to turned out to be bad for BellSouth (because the ALECs 

managed to out compete BellSouth and win a large number of ISP customers), BellSouth could 

not have intended to agree to them. Mr. Hendrix’ argument is fbndamentally flawed because it is 

premised on the belief that BellSouth is capable of seeing the fbture of the telecommunications 

market place and is incapable of making a bad business decision. 
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Further, Mr. Hendrix’ example is misleading. The cost based reciprocal compensation 

rate set by this Commission for termination at an end ofice, and the rate in the MCImBellSouth 

Agreement, is $0.002 per minute, not $0.01. (Ex. 7, Deposition of Jerry Hendrix, p. 108) &e 

Attachment I, Table 1-2.’ Thus, Mr. Hendrix’s $36.00 ($0.01 x 120 minutes x 30 days) should be 

$7.20 ($0.002 x 120 x 30). While one of the other Interconnection Agreements in this case 

apparently contains a $0.01 rate, BellSouth apparently voluntarily agreed to this rate. Whether 

BellSouth agreed to this rate because they mistakenly thought that a rate five times higher than 

cost would give it some competitive advantage or whether BellSouth agreed to it without thinking 

at all, it is not the Commission’s role to protect BellSouth from itself. 

While BellSouth tries to claim that the parties did not mutually agree to treat ISP traffic as 

local traffic, MCImetro and BellSouth certainly mutually agreed to the definition of “Local 

Traffic” contained in the Agreement. In fact, it was BellSouth which proposed the definition. 

(Martinez, Tr. 205) MCImetro and BellSouth hrther mutually agreed to pay reciprocal 

compensation for telephone calls which met that definition of local traffic. As already explained, 

telephone calls to an ISP meet that definition. Had an exception been intended for ISP traffic (or 

for any other subset of local traffic), it would have been expressly included by the parties. No 

such exception is contained in the Agreement and no such exception was ever suggested by 

BellSouth. (Martinez, Tr. 205) 

C. BellSouth Treats Traffic to Its Own ISP 
Customers As Local Traffic. 

BellSouth treats phone calls to ISPs that subscribe to BellSouth service (as opposed to 

$0.002 is the cost-based rate set by the Commission in Docket No. 960846-TF’ 3 
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ISPs that subscribe to local service provided by MCImetro) as local calls. BellSouth, like other 

ILECs, offers its own ISP customers service under local exchange tariffs. This means that an ISP 

that selects BellSouth as its carrier may purchase business lines from BellSouth’s local exchange 

tariffs just like any other end user, The importance of this fact cannot be overstated -- BellSouth 

treats its own ISP customers like anv other business end user. vet asks this Commission to rule 

that it mav treat the ISP customers of its comuetitors as interstate access uroviders. 

BellSouth treats traffic to its ISP customers as local for other purposes as well. 

When a call originates from a BellSouth customer and terminates within the same local calling 

area to an ISP customers of BellSouth, BellSouth charges the end user customer for a local call 

based upon its local service tariff The costs and revenues associated with service to ISPs and end 

user calls to ISPs are treated as local for purposes ofjurisdictional  separation^.^ Similarly, 

BellSouth treats calls to ISPs as local calls for purposes of its own accounting and reporting 

processes. BellSouth’s own treatment of ISP traffic makes plain that ISP traffic is local traffic, 

and as such, should be subject to the reciprocal compensation obligation. (Kouroupas, Tr. 97-98) 

d. Like This Commission, The FCC Has Historically Treated ISP Traffic As 
Local Traffic. Further, Every Other State Commission and Court Which 
Has Addressed This Matter Has Found This Traffic to be Local. 

The treatment of ISP traffic as local traffic for purposes of reciprocal compensation is 

consistent with the FCC’s treatment of ISP traffic as local traffic in other areas, such as access 

charges. For example, the FCC has historically afforded the ISPs an exemption from paying 

“Jurisdictional Separations” refers to the process whereby telecommunications costs are divided 4 

behveen federal and state jurisdictional authority. v, 963 F.2d 1564, 1566 (D.C. Cir. 
1992). 
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interstate access charges and currently authorizes ISPs to purchase service from incumbent local 

exchange carriers (ILECs) under local exchange tariffs as end users.’ Indeed, the FCC recently 

reaffirmed that ISP calls should not be treated as interexchange access traffic, and that ISPs 

should be considered end users for purposes of the access charge regime.6 By treating ISPs as 

end users under the existing pricing structure, the FCC has effectively ruled that ISP calls should 

be treated as local calls for access charge purposes. It is only logical and consistent to treat ISP 

calls as local calls for purposes of reciprocal compensation as well. 

Numerous state commissions have also addressed this issue. a have flatly rejected the 

argument put forth by BellSouth, and all have found ISP traffic to be local and thus subject to 

reciprocal compensation. (Martinez, Tr. 196-97; Ex. 7, Deposition of Jerry Hendrix, p. 87) 

Recently, the United States District Court for the Westem District of Texas affirmed the 

decision of the Texas Public Utility Commission which found this traffic to be local. 

Southwestern Bell Telephone Companv v. Public Utilitv Commission, Case No. MO-98-CA-43, 

U.S.D.C. for the Western District of Texas, Order of June 16, 1998. The Court confirmed that 

local calk terminating at ISP numbers were local traffic under the State Commission’s jurisdiction 

and were subject to local reciprocal compensation payments.’ The judge’s ruling rejected all of the 

&&g, Amendments of Section 64.702 of the Commission’s Rules Relatine to the Creation of 
Access Charge Subelements for Own Network Architecture, 6 FCC Rcd 4524,4535 (1991); 
69 of the Commission’s Rules Relating to Enhanced Services Providers, 3 FCC Rcd 2631 (1988); Amendments of 
Part 69 of the Commission’s Rules Relating to Enhanced Services Providers, 2 FCC Rcd 4305,4306 (1987). 

Safeguards of Sections 271 and 272 of the Communications Act of 1934, First Report and Order and Furtgher 
Notice of the Proposed Rulemaking, CC Docket No. 96-149.7 120 (rel. Dec. 24, 1996) (ruling that the local call 
placed to an Information Service Provider is separate from the subsequent information sewice that is provided the 
consumer). 

5 

See Access Charge Order, at 77 341-42; a Im~lementation of the Non-Accountin 6 

The Court agreed that ISPs were end users of local telecommunications services: 7 
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local Bell Company’s arguments that connections to ISPs were jurisdictionally interstate and that 

the State Commission had no authority to approve reciprocal compensation on such connections. 

A copy of the Texas District Court’s decision is attached hereto as Attachment “A,” 

-4: Under their Interconnection Agreement, are Intermedia and BellSouth 
required to compensate each other for transport and termination of traffic 
to ISPs? If so, what action, if any, should be taken? 

**MCI Position: No position.** 

II. CONCLUSION 

For the foregoing reasons, the Commission should order BellSouth to pay to MCImetro 

all outstanding charges for reciprocal compensation. Further, on a going forward basis, BellSouth 

should be ordered to continue to compensate MCImetro for such traffic in accordance with the 

Agreement. 

Thus, as end users, ISPs may receive local calls that terminate within the local exchange network. The 
FCC recognizes that ISPs are “providers of information service [that] use. . . [local exchange] networks to 
receive calls from their customers. Notice of Prowsed Rulemaking, 11 F.C.C.R. 21354 at P288 (emphasis 
added). In the instant case, the “call” from Southwestern Bell’s customers to Time Warner’s ISPs 
terminates where the telecommunications service ends at the ISPs’ facilities. As a technologically 
different transmission, the ISPs’ information service cannot be a continuation of the “call” of a local 
customer. 

- Id. at 22 (emphasis original) 
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RESPECTFULLY SUBMITTED this 30 day of June, 1998 

HOPPING GREEN SAMs & SMITH, P.A. 

By: -pJoT-Ou 
Richard D. Melson 
Post Office Box 6526 
123 South Calhoun Street 
Tallahassee, FL 323 14 
904/222-7500 

and 

Dulaney L. O’Roark 111 
MCI TELECOMMUNICATIONS CORP. 
780 Johnson Ferry Road, Ste. 700 
Atlanta, GA 30342 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was furnished 
to the following parties by *Hand Delivery or U.S. Mail this Ist 
day of May, 1998. 

*Charles J. Pellegrini Patrick K. Wiggins 
FL Public Service COmmiSSiOn Wiggins & Villacorta 
Division of Legal services 2145 Delta Boulevard 
2540 Shumard Oak Boulevard Suite 200 
suite 370 Tallahassee, Florida 32303 
Tallahassee, FL 32399-0850 

Kenneth A. Hoffman 
*Nancy White William B. Willingham 
c/o Nancy Sims Rutledge, Ecenia, Underwood 
BellSouth Telecommunications Purnell h Hoffman 
150 South Monroe Street 215 South Monroe Street 
Suite 400 Suite 420 
Tallahassee, FL 32301 Tallahassee, FL 32302 

Floyd R. Self Anthony P. Gillman 
Messer Caparello & Self, P.A. Kimberly Caswell 
215 South Monroe Street c/o Richard M. Fletcher 
Suite 701 GTE Florida Incorporated 
Tallahassee, FL 32301 106 E. College Ave., Ste. 1440 

Tallahassee, FL 32301-7704 
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