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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of WorldCom
Technologies, Inc., against

BellSouth Telecommunications, Inc.
for breach of approved interconnection
agreement by failure to pay
compensation for certain local traffic

In re: Complaint of Teleport
Communications Group, Inc., against
BellSouth Telecommunications, Inc.
for breach of approved interconnection
agreement by failure to pay
compensation for certain local traffic

In re: Complaint of Intermedia
Communications, Inc., against
BellSouth Telecommunications, Inc.
for breach of approved interconnection
agreement by failure to pay
compensation for certain local traffic

In re: Complaint of MCImetro Access
Transmission Service, Inc., against
BellSouth Telecommunications, Inc.
for breach of approved interconnection
agreement by failure to pay
compensation for certain local traffic
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Filed: June 30, 1998

MCIMETRO ACCESS TRANSMISSION SERVICES, INC.’s POST HEARING BRIEF

Comes now MClImetro Access Transmission Services, Inc. (“MClImetro”) and hereby

submits this post-hearing brief to the Florida Public Service Commission (“PSC” or

“Commission”) requesting that the Commission order BellSouth to pay MCIm reciprocal

compensation pursuant to the terms of the MCImetro/BellSouth Interconnection Agreement



(“Agreement™). In particular, MCImetro requests that the Commission order BellSouth to pay

reciprocal compensation for traffic terminated to MCImetro’s ISP customers.

BellSouth and MClImetro must pay to each other reciprocal compensation for the

termination of ISP traffic. MCImetro and BellSouth agreed to the definition of “Local Traffic”

contained in Attachment IV, Subsection 2.2.1, of the Agreement. In fact, it was BellSouth which

proposed the definition. (Martinez, Tr. 205) MClmetro and BellSouth further agreed to pay

reciprocal compensation for telephone calls which meet that definition of local traffic. Telephone

calls to an ISP meet that definition. Had an exception been intended for ISP traffic (or for any

other subset of local traffic), it would have been expressly included by the parties. No such

exception is contained in the Agreement and no such exception was ever suggested by BellSouth.

L DISCUSSTON AND CITATION TO RECORD AND AUTHORITY

Issue 1:

**MCI Position:

Issue 2:

**MCI Position:

Issue 3:

Under their Interconnection Agreement, are MFS and BeliSouth required
to compensate each other for transport and termination of traffic to ISPs?
If so, what action, if any, should be taken?

No position. **

Under their Interconnection Agreement, are Teleport and BellSouth
required to compensate each other for transport and termination of traffic
to ISPs? If so, what action, if any, should be taken?

No position. ¥*

Under their Interconnection Agreement, are MCImetro Access
Transmission Services, Inc., and BellSouth required to compensate each
other for transport and termination of traffic to ISPs? If so, what action, if
any, should be taken?
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**MCI Position: Yes. BellSouth and MCImetro must pay each other reciprocal
" compensation for the termination of telephone calls to ISPs. The definition
of Local Traffic makes no exception for such calls. Had such an exception
been intended, it would have been expressly included by the parties.
BellSouth should be ordered to pay reciprocal compensation for such
traffic. **
BellSouth and MCImetro must pay each other reciprocal compensation for the termination
of telephone calls to ISPs. The definition of Local Traffic in Attachment IV, Subsection 2.2.1,
which was included at BellSouth’s request, makes no exception for telephone calls terminated to
ISPs. Had such an exception been intended, it would have been expressly included by the parties.
However, no such exception is contained in the Agreement and no such exception was ever
suggested by BellSouth. (Martinez, Tr. 205) BellSouth should be ordered to pay to MClmetro
all outstanding charges for reciprocal compensation. Further, on a going forward basis, BellSouth
should be ordered to continue to compensate MCImetro for such traffic in accordance with the
Agreement.
Reciprocal compensation is the mechanism by which interconnecting parties compensate
each other for local traffic terminated on each other’s lines. Thus, when a customer calling from a
BellSouth line calls a customer on MCImetro’s network, BellSouth pays MClImetro to terminate
that call. Similarly, when a customer calling from a MCImetro line calls a customer on
BellSouth’s network, MCImetro pays BellSouth to terminate that call. (Martinez, Tr. 196)
BellSouth has a contractual obligation to pay reciprocal compensation to MCImetro for

local traffic originated on BellSouth’s lines and terminated on MClImetro’s lines. Attachment IV,

Subsection 2.2.1 of the Agreement provides in relevant part:
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The Parties shall bill each other reciprocal compensation at the rates set forth for Local

Interconnection in this Agreement and the Order of the FPSC. Local Traffic is defined as

any telephone call that originates in one exchange and terminates in either the same

exchange, or a corresponding Extended Area (EAS) exchange.
(Ex. 5, Excerpts from the MCImetro/BellSouth Interconnection Agreement) Rates for the
exchange of local traffic are set forth in Table 1 of Attachment I to the MCI Agreement. As
noted in Attachment I, Subsection 7.1, compensation for the exchange of local traffic is to be
billed on a per-minutes-of-use basis and is to be measured in accordance with Attachment IV (i.e,,
in accordance with the definition in Subsection 2.2.1 quoted above). (Ex. 5) These provisions
make it clear that BellSouth is required to pay MCImétro at the agreed-upon rate for all local calls
originated on BellSouth’s lines and terminated on MCImetro’s lines. Since the Agreement is clear
and unambiguous, there is no reason to look outside the contract. See, e.g., Pol v. Pol, 705 So.2d
51 (Fla.3d DCA 1997).

a. “Local Traffic” and “Termination”

“Local traffic” is defined in the Agreement in terms of the exchange in which the call
originates and the exchange in which the call terminates. Section 2.2.1 of Attachment IV.! A
“telephone call” placed over the public switched telephone network is “terminated” when it is

delivered to the telephone exchange service premise bearing the called telephone number.

Specifically, in its Local Competition Order,” the FCC defined termination “for purposes of

! Mr. Hendrix misleadingly implies that local traffic is defined as a call which is a local call or an
EAS call under BellSouth’s General Subscriber Service Tariff. He states that the Agreement references the
BellSouth tariff, and then he quotes the definitions of “local” and “EAS” from Section Al of the tariff. (Hendrix,
Tr. 230-31) The Agreement, however, references only Section A3 (which lists associated exchanges) of the taniff,
not Section A1 (which defines BellSouth’s call types). Ex. 7, Deposition of Jerry Hendrix, p. 111; Section 2.2.1 of
Arntachment TV,

2 Implementation of the Lecal Competition Provisions in the Telecommunications Act of 1996, CC
Docket No. 96-98, First Report and Order, FCC 96-325 (rel. Aug. 8, 1996).




section 251(b)(5), as the switching of traffic that is subject to section 251(b)(5) at the terminating
carrier’s end office switch (or equivalent facility) and delivery of that traffic from that switch to
the called party’s premises.” See Local Competition Order at § 1040. MClImetro terminates
telephone calls to Internet Service Providers on its network. As a communications service, a call
is completed at that point, regardiess of the identity or status of the called party. An internet
service provider (“ISP”) that purchases local service from MClmetro is assigned a telephone
number by MCImetro for local service at the ISP’s premise. When a BellSouth customer
originates a call by dialing that number, that call terminates at the ISP premise, just as any other
telephone call terminated when it reaches the premises with the phone number that the end user
dialed. (Martinez, Tr. 201) A connection.that an ISP may subsequently enable over the internet
is between the ISP and its other providers and does nothing to change the inherent local nature of
the telephone call to the ISP.

Long distance or interstate phone voice traffic is easily distinguishable from ISP traffic
because, in order to make an interstate telephone call, the end user must dial the phone number of
the party in the other state. That call terminates at the other party’s premises in the other state,
and is thus interstate in nature. However, when an end user makes a telephone call to their ISP,
they simply dial a local number. Accordingly, the call terminates at the ISP premises, which is in
the end user’s local area. (Martinez, Tr. 203)

Mr. Hendrix’ suggestion that a telephone call to an ISP does not terminate at the ISP local
telephone number, but instead terminates on the Internet at some distant website, completely
misunderstands the nature of an Internet call. An Internet call is a two step process consisting of®

(1) a local telephone call from the end user to the ISP that both originates and terminates in the
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local calling area; and, (2) a subsequent connection between the ISP and the Internet. BellSouth’s
position that a single, long distance telephone cail occurs when a user connects to the Internet
would hardly explain the ability of an end user to undertake a World Wide Web search and visit
multiple websites at many different ultimate destinations. (Martinez, Tr. 203-04) This subsequent
connection made by the ISP that provides access to the Internet is an “enhanced service” that is
not a telecommunications service. The provision of this enhanced service, after the local
telephone call to the ISP has been made, does not change the inherent local nature of that initial
telephone call made to the ISP. As the FCC has stated.
ISPs alter the format of the information through computer processing applications such as
protocol conversion and interaction with stored data, while the statutory definition of
telecommunications only includes transmissions that do not alter the form of the content
of the information sent. (footnote omitted) When a subscriber obtains a connection to an
Internet service provider via voice grade access to the public switched network, that
connection is a telecommunications service and is distinguishable from the Internet service
provider’s offering.
In the Matter of Federal-State Joint Board on Universal Service, Report and Order, FCC 97-157,
CC Docket No. 96-45, rel. May 8, 1997, Para. 789. As with the definition under federal law, the
definition of “telecommunications” under the Agreement only includes transmissions that do not
alter the form or content of the information sent. Agreement, Part B, page 11.
Mr. Hendrix’ claim that a telephone call to an ISP does not terminate at the ISP’s
premises is also hypocritical. The bottom line for BellSouth seems to be whether they are the one
being billed or the one billing. BellSouth claims that when a BellSouth customer calls an MCIm

ISP customer in the same exchange that it is one continuous transaction. It is not a local call

followed by an enhanced service. It is an interstate call to which access charges do not apply.



However, when a customer in a rural area has to make a call beyond his local calling area using an
IXC to access ém.ISP who is a BellSouth customer, it is suddenly two parts again: a long distance
call, for which BellSouth can charge access, followed by an enhanced service. It is no longer one
continuous interstate call to which access charges do not apply. (Ex.7, Deposition of Jerry
Hendrix, pp. 106-07) Why the difference? In the first case, BellSouth is being charged reciprocal
compensation. In the second case, BellSouth is charging access.

b. Mutual Consent

BellSouth argues that because the parties never specifically mentioned ISP traffic that they
could not have agreed to reciprocal compensation for that traffic. BellSouth’s position is without
merit. The parties did expressly agree to a definition of local traffic and they did expressly agree
to compensate each other for traffic covered by that definition. Since the definition of local traffic
encompasses ISP traffic, the parties must compensate each other. In any event, based on prior
action of this Commission, it was clear at the time the Agreement was negotiated that ISP traffic
was local traffic.

The definition of local traffic contained in the Agreement does not specifically mention any
particular class of end users. The whole purpose of general terms and general definitions in
contracts is so that the parties do no have to exhaustively list every conceivable item covered. If
BellSouth wanted a particular exception to the general definition of local traffic, it had an
obligation to raise it. To permit BellSouth to agrue otherwise would render the Agreement
meaningless. If MCImetro starts winning banks as end users, for example, will BellSouth claim
that they never specifically discussed bank traffic with MCImetro and therefore there was no

meeting of the minds that local traffic would include termination of calls to banks? Next



BellSouth may claim that it does not have to pay reciprocal compensation for traffic terminated to
MClImetro on Mondays because the Agl;eement does not specifically mention Mondays and the
parties never specifically discussed compeﬁsation for that particular day of the week. BellSouth is
a huge company with legions of lawyers and technical experts. If it wanted any specific
exceptions to the general definition of local traffic, it should have raised them.

This obligation to ask for a specific exception is particularly true in this case since the local
nature of ISP traffic in Florida at the time the Agreement was negotiated and signed was already
firmly established. See Docket No. 880423-TP, Order No. 21815. In its 1989 case on
information services, this Commission stated:

Witness Payne [Southern Bell’s witness] concludes that such “calls should continue to be

viewed as local exchange traffic terminating at the ESP’s location. Connectivity to a point

out of state through an ESP should not contaminate the local exchange.” We agree.
Order No. 21815, p. 24. Both parties to the Agreement are deemed to be aware of the
Commission’s prior decisions. Further, BellSouth’s position of record with the Commission was
that this traffic was local. As the BellSouth witness stated to this Commission in Docket No.
880423-TP:

Connections to the local exchange network for purposes of providing information

service should be treated like any other local exchange service.

Id. at 25.

Mr. Hendrix attempts to explain away BellSouth’s prior position by claiming that a

subsequent FCC decision forced BellSouth to change its position. Of course, BellSouth never

informed this Commission or MCImetro of any change in position, and Mr. Hendrix’ attempted



explanation of that alleged change stretches credulity. He admits that in 1989 the Florida
Commission ruled, consistent with the testimony of BellSouth’s own witness, that service to ESPs
(enhanced service providers, of which ISPs are a subset) was local. Then, Mr. Hendrix states, the
FCC subsequently ruled that ESPs had a right to purchase local services at local rates and
affirmed its prior ruling that access charges did not apply to ESPs. Amazingly, Mr. Hendrix
argues that by so ruling, the FCC found, by implication, that service to ESPs was interstate
service, thus contradicting and preempting the Florida Commission’s earlier decision. (Ex. 7,
Deposition of Jerry Hendrix, p. 100-01) Contrary to Mr. Hendrix’ assertions, the FCC’s
decisions (local rates apply to ESPs and access charges do not apply) are perfectly consistent with
Florida’s (connections to an enhanced service is local).

In an attempt to bolster his assertion that BellSouth never would have agreed to pay
reciprocal compensation for ISP traﬁic, Mr. Hendrix uses a hypothetical involving a BellSouth
customer who uses the internet 2 hours a day where BellSouth is charged $0.01 per minute in
reciprocal compensation. Mr. Hendrix “concludes” that BellSouth could never have agree to pay
compensation because it would result in BellSouth being charged $36.00 per month and thus
losing money on the customer. (Hendrix, Tr. 236) In essence, Mr. Hendrix argues that because
the provisions BellSouth agreed to turned out to be bad for BellSouth (because the ALECs
managed to out compete BellSouth and win a large number of ISP customers), BellSouth could
not have intended to agree to them. Mr. Hendrix’ argument is fundamentally flawed because it is
premised on the belief that BellSouth is capable of seeing the future of the telecommunications

market place and is incapable of making a bad business decision.



Further, Mr. Hendrix’ example is misleading. The cost based reciprocal compensation
rate set by this Commission for termination at an end office, and the rate in the MCIm/BeliSouth
Agreement, is $0.002 per minute, not $0.01. (Ex. 7, Deposition of Jerry Hendrix, p. 108) See
Attachment I, Table 1-2. Thus, Mr. Hendrix’s $36.00 ($0.01 x 120 minutes x 30 days) should be
$7.20 ($0.002 x 120 x 30). While one of the other Interconnection Agreements in this case
apparently contains a $0.01 rate, BellSouth apparently voluntarily agreed to this rate. Whether
BellSouth agreed to this rate because they mistakenly thought that a rate five times higher than
cost would give it some competitive advantage or whether BellSouth agreed to it without thinking
at all, it is not the Commission’s role to protect BellSouth from itself.

While BellSouth tries to claim that the parties did not mutually agree to treat ISP traffic as
local traffic, MCImetro and BellSouth certainly mutually agreed to the definition of “Local
Traffic” contained in the Agreement. In fact, it was BellSouth which proposed the definition.
(Martinez, Tr. 205) MClImetro and BellSouth further mutually agreed to pay reciprocal
compensation for telephone calls which met that definition of local traffic. As already explained,
telephone calls to an ISP meet that definition. Had an exception been intended for ISP traffic (or
for any other subset of local traffic), it would have been expressly included by the parties. No
such exception is contained in the Agreement and no such exception was ever suggested by
BellSouth. (Martinez, Tr. 205)

c. BellSouth Treats Traffic to Its Own ISP
Customers As Local Traffic.

BellSouth treats phone calls to ISPs that subscribe to BellSouth service {as opposed to

3 $0.002 is the cost-based rate set by the Commission in Docket No, 960846-TP.
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ISPs that subscribe to local service provided by MClmetro) as local calls. BellSouth, like other

ILECs, offers its own ISP customers service under local exchange tariffs. This means that an ISP
that selects BellSouth as its carrier may purchase business lines from BellSouth’s local exchange
tariffs just like any other end user. The importance of this fact cannot be overstated -- BellSouth

treats its own ISP customers like any other business end user, vet asks this Commission to rule

that it may treat the ISP customers of its competitors as interstate access providers.
BellSouth treats traffic to its ISP customers as local for other purposes as well.
When a call originates from a BellSouth customer and terminates within the same local calling
area to an ISP customers of BellSouth, BellSouth charges the end user customer for a local call
based upon its local service tariff. The costs and revenues associated with service to ISPs and end
user calls to ISPs are treated as local for purposes of jurisdictional separations.* Similarly,
BellSouth treats calls to ISPs as local calls for purposes of its own accounting and reporting
processes. BellSouth’s own treatment of ISP traffic makes plain that ISP traffic is local traffic,
and as such, should be subject to the reciprocal compensation obligation. (Kouroupas, Tr. 97-98)
d. Like This Commission, The FCC Has Historically Treated ISP Traffic As
Lacal Traffic. Further, Every Other State Commission and Court Which
Has Addressed This Matter Has Found This Traffic to be Local.
The treatment of ISP traffic as local traffic for purposes of reciprocal compensation is

consistent with the FCC’s treatment of ISP traffic as local traffic in other areas, such as access

charges. For example, the FCC has historically afforded the ISPs an exemption from paying

4 "Jurisdictional Separations” refers to the process whereby telecommunications costs are divided

between federal and state jurisdictional authority. Crockett Telephone Co. v. FCC, 963 F.2d 1564, 1566 (D.C. Cir.
1992).
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interstate access charges and currently authorizes ISPs to purchase service from incumbent local
exchange carriers (ILECs) under local exchange tariffs as end users.’ Indeed, the FCC recently
reaffirmed that ISP calls should not be treated as interexchange access traffic, and that ISPs
should be considered end users for purposes of the access charge regime.® By treating ISPs as
end users under.the existing pricing structure, the FCC has effectively ruled that ISP calls should
be treated as local calls for access charge purposes. It is only logical and consistent to treat ISP
calls as local calls for purposes of reciprocal compensation as well.

Numerous state commissions have also addressed this issue. All have flatly rejected the
argument put forth by BellSouth, and all have found ISP traffic to be local and thus subject to
reciprocal compensation. (Martinez, Tr. 196-97; Ex. 7, Deposition of Jerry Hendrix, p. 87)

Recently, the United States District Court for the Western District of Texas affirmed the
decision of the Texas Public Utility Commission which found this trafﬁ_c to be local.

Southwestern Bell Telephone Company v. Public Utility Commission, Case No. MO-98-CA-43,

U.S.D.C. for the Western District of Texas, Order of June 16, 1998. The Court confirmed that

local calls terminating at ISP numbers were local traffic under the State Commission’s jurisdiction

and were subject to local reciprocal compensation payments.” The judge's ruling rejected all of the

3 See, e.g., Amendments of Section 64,702 of the Cominission’s Rules Relating to the Creation of

Access Charge Subelements for Open Network Architecture, 6 FCC Red 4524, 4535 (1991); Amendments of Part
69 of the Commission’s Rules Relating to Enhanced Services Providers, 3 FCC Red 2631 (1988); Amendments of
Part 69 of the Commission’s Rules Relating 1o Enhanced Services Providers, 2 FCC Rcd 4305, 4306 {1987).

&

See Access Charge Order, at Y 341-42; see also Implementation of the Non-Accounting
Safeguards of Sections 271 and 272 of the Communications Act of 1934, First Report and Order and Further
Notice of the Proposed Rulemaking, CC Docket No. 96-149, § 120 (rel. Dec. 24, 1996) (ruling that the local call
placed to an Information Service Provider is separate from the subsequent information service that is provided the
consumer).

7 The Court agreed that ISPs were end users of local teleccommunications services:
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local Bell Company’s arguments that connections to ISPs were jurisdictionally interstate and that
the State Commission had no authority to approve reciprocal compensation on such connections.

A copy of the Texas District Court’s decision is attached hereto as Attachment “A.”

Issue 4: Under their Interconnection Agreement, are Intermedia and BellSouth
required to compensate each other for transport and termination of traffic
to ISPs? If so, what action, if any, should be taken?

**MCI Position: No position. **

.  CONCLUSION

For the foregoing reasons, the Commission should order BellSouth to pay to MCImetro
all outstanding charges for reciprocal compensation. Further, on a going forward basis, BellSouth
should be ordered to continue to compensate MClImetro for such traffic in accordance with the

Agreement.

Thus, as end users, ISPs may receive local calls that terminate within the local exchange network. The
FCC recognizes that ISPs are “providers of information service [that] use . . . {local exchange] networks to
receive calls from their customers. Notice of Proposed Rulemaking, 11 F.C.C.R. 21354 at P288 (emphasis
added). In the instant case, the “call” from Southwestern Bell's customers to Time Warner’s ISPs
terminates where the telecommunications service ends at the ISPs’ facilities. As a technologically
different transmission, the ISPs’ information service cannot be a continuation of the “call” of a local
customer.

Id. at 22 (emphasis original).
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RESPECTFULLY SUBMITTED this 30 day of June, 1998.

HOPPING GREEN SAMS & SMITH, P.A.

By:’TLDDD r%

Richard D. Melson

Post Office Box 6526

123 South Calhoun Street
Tallahassee, FL. 32314
904/222-7500

and

Dulaney L. O’Roark 111

MCI TELECOMMUNICATIONS CORP.
780 Johnson Ferry Road, Ste. 700
Atlanta, GA 30342
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was furnished
to the following parties by #*Hand Delivery or U.S. Mail this 1st

day of May, 1998.

*Charles J. Pellegrini

FL Public Service Commission
Division of Legal Services
2540 Shumard Oak Boulevard
Suite 370

Tallahassee, FL 32399-0850

*Nancy White

¢/o Nancy Sims

BellSouth Telecommunications
150 South Monroe Street
Suite 400

Tallahassee, FL 32301

Floyd R. Self

Messer Caparello & Self, P.A.

215 South Monroe Street
Suite 701
Tallahassee, FL 32301

105792.1

Patrick K. Wiggins
Wiggins & Villacorta
2145 Delta Boulevard
Suite 200

Tallahassee, Florida 32303

Kenneth A. Hoffman
William B. Willingham

Rutledge, Ecenia, Underwood

Purnell & Hoffman
215 South Monroe Street
Suite 420
Tallahassee, FL 32302

Anthony P. Gillman
Kimberly Caswell

c/o Richard M. Fletcher
GTE Florida Incorporated
106 E. Colliege Ave., Ste.
Tallahassee, FL 32301-7704

e, Mo
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MON 16:19 FAX 512 477 3845 MCI TELECOMMUNICATIONS P

06/22/98
-:;:2;4-98 04:10P Waller Creek Commun icatio 512-4857988
JUN. -17 98{¥ED) 16:41 ATTORNEY GENERAL NATURAL RESQURC TEL:§12 320 0911 P, 003
o6/17/88  WED 16:32 FaXx 5§ ‘20 5823 Bickerstaff Heatl . .
THE UNITED 57 " ™5 DISTRICT COURY
FOR THE WESTER. DISTRICT OF TEXAS F".ED
MIDLAND-ODESSA DIVISTON
JUN 16 1988

SOUTHWESTERN BELL ) WES TN G ST, 60
TELEPHONE COMPANY, ) Al S

PLAINTIFY, )

)
Ve )
y -

PUBLIC UTILITY COMMISSIONOF ) MO98-CA.43
TEXAS; PAT WOOD, III; JUDY )
WALSH; PATRICIA A. CURRAN; )
TIME WARNER COMMUNICATIONS )
OF AUSTIN, L.P.; TIME WARNER )
COMMUNICATIONS OF HOUSTON, )
L.P.; AND FIBRCOM, INC., }:

DERENDANTS. )

ORDER

REFORE THE COURT, in the thove-captionad caiise of acticss, {8 Plaistiff Southrwester.
Bell Telephone Company's Complaint for Declaratory and Injunctive Relisf, Gled March 19,
1998. Alse before the Court i Plaintiff's Proposed Findings of Fact and Ceeclusions of Law,
filed May 4, 1598; Defendam Publie Udliy Cornnission of Tesas and its Clnunnhslom'
Propased Conclus;nns of Law, filed May 7, 1998; and D!fcuhm Time Warcer's Proposed |
Conchusions of Law, filed May 7, 1993 In a hearing contucnd on Aprl 16, 1998, the Court alss
heard erguments of counsel in this case and denied Plaindf"s Motion for Prelimicery Injunation,
filed April 1, 199K. Afier considering the arguments of counsel and amisys curiae, the agency
record, and the applicable sandard of review, it is the Courr’s opinion that the following Order
is Appropriate.

P itachrment A



Jun-22-98 04:11P Wall

06/22/988 MON 16:20 FAX 512 477 3845 MCI TELECOMMUNICATIONS

1er Craek communicatioc 512-4857988

JUN.-17" 98 (WED) 16:41 ATTORNEY GENERAL NATURAL RESOURC TEL:§12 320 0911

oes17/98

WED L13:32 FAX 51 20 3634 Blekerstaff Heath

1. BACEGROUND

Plaiotlff Southwestsrn Bell Telephome Compasy’s (“Southwestern Bell™) suit for
declaratory and infunctiye relict is casculially an appeal of the Toxas Public Urlity Commission's
(“PUC™) dacision of February 27, 1998. In Its decision against Southwestem Bell, the PUC (1)
characterized connsctions to Inermet Service Providers s “local mraffic” aod (2) held that
Southwestern Bcu‘s. imterconnection agreement With Time Warner Comzouricarons of Austia,
L.P.: Time Wirner Commrnnications of Houstan, L.P.: and Fibrecom, Inc. (collectively, * Time
Warner®) required Southwestern Bell to sompansate Time Warner for “local calls” conneciing
Southwestsrn Bell's customers w Time Warnet’s business customars which are Inrernet Service
Providers (“ISPs™). Southwestein Bell contends that (1) te PUC was without jurisdiction to
Approve an imersonpaction agresmert invalving connertons to 18Ps, (2) the conpections 1o ISPs
are properiy classified as “miersate calls™ falling under the regulatory jurisdiction of the Federal
Communicatians Commission (the "PCC"), and (3) the FUC errcd in finding rhat Southwestern
Beli’s imtercommection agreement with Time Warner also set Taes of compensaion for coupections
10 ISPe.

A. Sonthwrestern Bell and Time Warner's Imerconnection Agreements

-Thz.inmuonaxﬁon agreemerts between Scuthwestern Bell and Tims Warner are 1t the

hesrt of the instan; case, Soutbwestern Bell and Time Warner are “{ocal exchange carriers™ that

provide local welecommamimtion services within an “exchange”™ area,! 47 C.F.R. §51.5 (1997).

bWithin ac sxchangs, wlecompnmication SuRCTISr Dey maks local calls withour *0° of *1* Delag
dial:. Wumm- Putharmare, |a thls cage, Sownkwesters Bol
M e lecumbent exchangr carrier and Time Warner b5 a comperitve local cxctangs carrier teeking © gain 3
ey ghare of die ol wlecommaniatons cadort. 3oz 47 G.E.R.J51.5 )99,
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In order for customers of Southweswern Bell and Time Warner to *call® one another, the two
tslecommunication carriers must “interconnect” thele indiviche] telecammuaications nerworks both
physically and comgractually. Id, Threuph “reciprocal compensation® provisions in the
{ntesconnection agreemenly, the cott of providing sccess for » custemar's call that orfgingzes from

one lccal exchange carrier's network and then ferminares in another local exchange carpier's

network iz amriaed 1w the Jocal exchaage carrier from which the uu crigisated. 47 C.F.R. '55

51.701(e), $1.703 (1997). Such “local” talls are differcnt from long-distance calls which must
pass through “bnerexchange”™ switshes that allow calls to pass from one exchagge imo another
::mlxnge and involve “access charges” nstead of reciprocal compensadon fees, 47 C.F.R. §69.2
(1997); segalso Public Utiliv Comm n v, ATTAT Communisations, 777 5.W.2d 363 (Tex. 1989)
(dascriding interstats and intrastate accoss charges).

In the incant case, Southwestern Bell and the Time Warner defendants evtored into swo
interconnection agreemenss oo July 17, 1996, and on August |9, 19977 The most relevant
pertions of the agreements help defing the panme of Southwestzrn Bell's reciprocal compegsation
plaz with Time Warner, First, both interconnection sgreemeants defipe Sonthwastera Bell’s and
Time Warner's customsrs as “end users™:

§1.19 End User — meuns = thivd-Purty residence or bgsiness thae subszribe
t to
tajecomnninicgsions services provided by either of the Partes. (First Am:::).

_— :T;\: uly 17, 1996 sgresmax was between Soqtrwestern Bell and Tice Waroer Communicasions af

Iuly 17, 1996 (*Firu Agreemenr®), The Teus PUC tpproved the sgoeemens o Ontber 111096, Toe s
\ spwement oo October 11, 1096,

Hounon, I_P.;ndmm:;c mwem v s b mn.‘ o

lor PUC voproval e Aggwet 19, 1997, i et Ut S 28t 1oa

Telmymrootications A af 1996, August 19, 1997 ("Socand Agrecment™).

3.
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: ' §1.31 End User — means = third-Puty rosidence or business that subscribes 1o
telecommunications services provided by either of the Parties, or by another
telecommunications service provider. (Second Agreement),

Second, bath agrecmems define “local traffic” based upon the origination and terminadon of
telephone calls within a Jocal calling area or exchangs:
§1.3) Local Traffic ~means iraffic which origioatsy and tarminates withio a
SWEBT exchange ncluding masdatory jocal calling srea acrangements.  Mandarory
Loca} Calling Area is an a;rangetnent that requires end wsers o subscribe o o 1acal
calling area beyond their basic exchange serving area. (First Agreement).
$1.33 Local Trathc —Loca) Traffic, for purposes of imcrcompany compensation.,
is if (1) the call crigingtes and terminates in dhe samne SWET cxchange area; or (i)
orighnates and terminates within diffarent SWBT Eschanges thar share a common
mandawry local calling ares, ©.g., mandatory Extandad Area Service (EAS),
wandatory Extended local Calling Service (ELCS), or other like types of
mandatory 1¢cal calling scopes.” (Second Agreement).
Third, the First and Second Agresments provids for reciprocal compensation for the wransport and
tsrmination of local traffic between Somwmzm Bell's and Tirne Warner's end users on a per-
mimte-of-usage rate.” First Aggeernen: §5.05; Second Agbeement §5.3.2.
Rsspectively on July 17, 1996, nnd on August 19, 1997, Southwestern Bell and Time
Warner presented thatr segotiated sgresments for the Texas PUC’s spproval suwing that no
outstanding lstyes sxisved between the parties requining arbiration.® However, Southwestern Bell

soniends that in June of 1997, during the negetiation of the Second Agrestoemt, it sant letiers 1

" “ihs pev-minaie-of-usage e ("MOU™) Is $0.00875 par MOU for sandem-rouned trasfie xad $0.00720
per MOU for end-office-rouied waffie. S Agreemest n,osf“w §5.3.3. .
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both the PUC and Time Warner smuing that Imerner calls were not local raffic, and therefore were

not subject 1o the pravisiops of the First Agreement requiring compensation for the ermination

Inhzoctive Ralief Bx. 1 ar 2 (lezer of June 9, 1997, from Jack Frith of Southwasiern Bell to Tam

Staebell, Director of Ist=reonnect Managernert, for Tims Warmer Commmnicarions). Nevertheless,
the partes fafled t include provisicns in the Seccad Agreement dealing with telecommunications
to ISP5. Indeed, urither interconnsction agreement explicitly mciudes provisions for Lateraes
connestions not even mentions the Internet. Subsequently, Southwastern Bell refused o pay
termimation feex for calls that fts custorners had made 1o Time Warner's ISP ¢ustomers.
B. The Internet

The Inzerpet “is an imernaniomal network of intsrcomnectad compuiers.” Rago v ACLU,
117 5.CL 2329, 2334 (1997). Esscatially, the “Insernet is a dismibuted packsi-switched network,
which meuns that information [mraveling alotg @i network] is splt up ino swoall chuoks or
‘packets’ that are individually routed brough the most efficient path o their destination. * Rapap

i » FCC 88-67, a1 { 64 (Released
April 10, 1998). “Even two packets from the same message may travel over different physical
patas through the pefwork . . . [which] enxhles users 1o imvoke mltipls Interner: sarvices
sicoulomeonsly, and to ascess informagon with no knowledge of the physical locarion of the sarver
where the information resides.” 14.; Reng, 117 S.Cr. at 2335,

Texlay, the Taternet “coable(s] tsns of millions of people to coumnunicats with one anotber
and to access vast anovats of information from around the world.* Reao, 117 S.Ct. ar 3334, To
access the laternet, individuals ean subseribe o the services of 1SPs, The ISPs pay their own

5
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islocompnmications service provider for the welecommuaicerions services that allow an ISP's
customers ta call it. 1 an ISP is located in the same “local® calllog weea, an ISP's customer may

dial a seven-digit sumber over ordinary telephons lines to the ISP facility for a flat mogthly fes

" or on a usage-sensitive basis.” The ISP's modem then converts the analeg massages from its

customars inlo data “packers” that are sent throuph the [nterset and its host corpputers and scivers.,
Sec App. A m PL.'i Application for Pralim. 10, EX. 45 ar 3 (Jacuary 16, 1998 leter of America
Ouline, Inc.). Fimally, when the bowt computars and servers send Infarmatiog dack to the ISP, the
ISP converts the wformation back 1o agalog form to be transmined over the ielephone neroork
back o the ISP's customer. I,
C. The Texas FUC Deciglon

On Octobar 7, 1997, Tone Warner filed a Complaiar and Request for Expeditad Ruling
with the Texas PUC and against Southeestern Bell, Time Warner alicged that Sowthwestern Bell
had breoched i interconnection agresments When it refused to pay tenmination charges for
Internst waffic inftigtzd by Southwestern Bell customers and directed 10 the ISPs that were Time
Wamper customers. Southwestern Rell, however, alleged thar the PUC did not have jurisdicrion
1o arbitrate the ISP isoue because the ISP traffic was juribdictionally imersiats in namue and that
the imerconnestion sgreement excluded ~ralls” to ISPy from the reciprocs! compensation

provisicas.

The PUC referred Time Warner's complaimt to an adeinistrative law judge, who was

¢ Se Waran Craig Readas, 23

Joca! wliephone comnections i ISP).

nls {n

. 16 TEMY. ENVTL, L. & TECN. 1. 49, §7-80, €8

70 (1997) (dcaeribla
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dasigraied by the PUC w amt a3 Arhizator on the question of bow Intemer muffic should he
treated, Dn IM 7. 1998, the Arbitracwor mled io favor of Southweatern Bell that (e ISP traffia
was purisdiedonally interstats, not local, and ‘thesefore Southweswiern Bell did not owe Time
Waroer a5y transport and erminatisn charges for Intemet calls. Arbitmtion Award, PUC Docket
No. 12082, at 4-5 (January 7, 1908) (“Arbitration Award™). Furthermore, the Asbitrator found
that SouthiwWestars Bell had not agreed in its interuonnmioﬁ tgreements to trea! Intsrnet oaffic as
local, and (hat Souhwestern Bell hed not waived it comeantions by failing 1o seek arbivrution of
the iseue. Id. at 23-26.

On February 27, 1998, the PUC lssued its Order reversing the Arbitator’s ruling.
Specifically, the FUC concludes that *Internet service via s iraditiona] telecommuticatisns
perwork involves multiple componems. " BUC Qrder, PUC Docket No. 18082, ar 4 (Pebruary 27,
1998) (“PUC Order™). The PUC determined that Lcrnet scrviee s divided inzo an information
service component and o rradirions] telzonmmunications composent. 1d,  Thus, in cases whese
the ISP loczrion is within the local caling area, the FUC Mad jurisdiction over the
*elecammunications service component, rathar than the information safvice companent,” of the
Srewrnsc comection. 4. Furthermore, the PUC beld that the inerconnection ageements were not
wobiguous becaue the "languase in dispute clearly hinge{d] npop the definition of ‘loeal traffic”
and an imerpretation of the point &l whicl treffic “terminanes. '™ Id, o2 5. Thus, te PUC ordered
Suu!hms?erp Bell w pay reciprocal compengation fees (0 Time Warner prospectively aad
reroactively, with interest, for the “jocal calls thar wrminate to (Time Warner] customers,

inchuding such custamers that are 1SPs.” 1d.
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D. Southwestern Bell's Application for Pralimisacy Injunction

On April 1, 1998, Southwestern Bell filed an Application for Preliminary Injunction with
this Court esserting that the PUC's rulipg would require Southwestern Bell to pay as much as 5421
monthly in termination fees for Interner calls by Southwestern Ball customers o ISPs whe are
Time Wamer customers althoush Southwestern Bell receives naly abows $12 per menth in
regulated rates from its basie residential customers, Southwestarg Bell further alleged that the
PUC"s ruling would amount to 1osses for Southwestern Bell of $400,000 a month ! The FUC and
Time Warper opposed Southwestern Bell's reque for preliminary igjunctive relief, asserting that
e PUC"s decision to meat calls to I5Ps as local was legally correct, bus slso contanding thas
Southwestern Bell had not shown itreparabie harm ot otherwise met the smndards for temporary
infuactive relief. Afan extensive hearing on Apri] 15, 1998, the Court depied Southwestarn Ball's
spplication for emporary infunctien. Ou April 29, 1998, the parties filad a stipulation s 10 (he
contzors af the PUC's administrative record and the other evidence now before the Courr, and
statad hat no parry imtendad 0 present additional lestimany. Accordingly, e Court Is pow
repicring & Boal derision disposing of &l] regaming jssues in rhis case,

Il. STANDARD OF REVIEW

Congresa has pravided that the fedoral district aousts have jurisdicton to review a Stats
sgency's approval, rejection. or Arbirratian of an intercommaction agreemant  GTE Nordhywesm Ing,
v Nalagn, 963 F.Supp. 654, 656 (W.D. Wesh 1597); 1LS, Wegt Communication. fne. v, His,

*souttrwessern Pell wlso sserts wxas other cArtiers Fuaced smatarly 10 Time Warder kave o will scek the
benafit &f he PUC"s Time Wamner It ruling, sither 85 preoedecs, ar threnigh ‘man frvared sation® rights,
and thay the end result of these actioas gy be as much as $80 million in unrecoverthle inasay for Sovthwestarn
Bell in the caming year, -

Sui-w
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086 F.Supp. 13, 18 (D. Colo. 1897). Thus, 47 U.5.C. §252(e)(6) rmandates that:

In acy case in which a Sule commission makes a delermination under tis section,

any party aggrieved by Such determination tmay bring an action in an apprapriste

Federal district court 1o determine whether the agreemens or sumement meels the

paquiramenss of section 251 of this sisie and this sectioa.
47 1.5.C. §252(eX6) (Supp. 1598) (emphasis added).

Congress does not expliettly stace the full ssope or smndard of revisw which consts remin
over s sgency inrercannaction decisions. 1d, .Howe-.rcr_ the Janguage of §252(e)(6) appears
»clear in limiting [(a) court's jurisdiction to dstermining Whether tha agreement meets the
requirements of the {Telecomunmications] Act {cf 1996}." GTE Northwest o, v, Hamilen, 971
F.Supp. 1350, 1354 (D. Ore. 1997). Furthermore, *in cascs whete Congnss.m simply provided
for review, without setting forth the standards to be used or the procedures fo be followed. {the
Suprens} Court bas held that consideration {8 (o be confined 1o the adminiseative record and that
no de novo proceeding may be held.® Unired States v. Caxig Biacghiand Co. . 373 U.S. 708. 715
(1963); Woods v, Fad, Home Loan Bank Bd., 826 F.2d 1400, 1406 (5th Cir. [987), cart..dsnied,
485 1.5, 959 (1988). The Suprems Court bas nated that 7 *fundamenzal principle] } of Judicial
review of agency action” is 1o placa the *focal point for judicial review [upon) the sdministrarive
record already in existense, 0ot some pew record made nivially In the reviewing court.™ Elorida
Poaer & Lighe Co. v Lodgn, 470 U.S. 729, 743 (1585), m. the scope of this Court's review
is limited 10 determning whether the PUC complisd with the mandates of the Based upon the stale
agency record. Sex TCG Milwaukes, fnc, v, Pub, Serv. Copmin of Wissongio, 980 F,Supp.
992, 998 (W.D. Wis. 1997) (*Generally, review proceedings are confined to the record creatsd
in the sdministrative agency.”). |
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At

Furthermare, o appeals of agency decisions limitad 16 the adminusmative record, a court
has csscntially Two standards of review, Firm, a court aust review de acvo Jssues of federal iaw.
Abbaville G, Hosp, v. Ramsey, 3 B.3d 757, 803 ($th Cir. 1993), cont, depied, 514 U.S. 1032
(1994). Goaarally, “federal courts do not dafer o state agencies ou quasdars of federal law since
such agensies ase pot sublect to Congressional oversight and they Jack experdse In inwerpreting and
implernenting federal Iaw.* LLS. West Communicadon. Inc. v Hix, 986 F.Supg. 13, 16 (@.
Colo. 1997); Abbsvills Gen, Hosp., 3 F.3d ar 8037 Therefore, using de novo review, the Court’s
“first wquTy . . - {ntﬁViEWﬂ the inzerconnection agreements approved by the PUC is whether
ae PUC’s action was procedurally and substastively in compliance with the {Telecommuications]
Act [of 1996] and the implementing regulations.” 118, West Commmnicazion, Inz., 986 F.Supp.
19 Amn;_ﬁ:n.ﬂnm. 3 F.3d at 803.

Second. if the Rgensy acan in compliance with federa) law, the Coust’s standasd of review
is whather the administrative agepey acted in an arbitrary or capricious manner, ugsupporied by
ibstantial evidencs.  Carlo Bianchi god Co,, 373 U.S. at 715 (1963); Abbevills Gen. Hosp., 3
F.34 at 804. In United Stnos v Carlo Bianchi and £g., 373 U.S. 709, 715 (1963), the Suprems
Court observed that “the stasdards of review adopied in the Wimderlich Act - ‘atbirrary,’
‘capricious," aod ‘6ot Sipported by subsantal evidance' — have fraquently bees used by Cangress
and have cossistently been associated withi A Teview limited 1o the admiistrative fecord,” 1d

Maorsover, “[t/he term ‘substantial evidence' in particular has become a tetm of art Io describe the

TWiniha review of stam sgvacy declsions. fedars! couats Bive 8 more “deferential seview of ¢ federgt
sgezey's inwrpromtion of fedorel law [becauss of] its ‘sxperrise aad Samiffastty . . . with [the) subject mater of its
mandate snd the rieed for seherent asd unifone sonstruction of foderss law nationwide, "™ Abbevwille Gan, Hess, v,
Bamags. 3 F.3d 757, 803 (Sth Cir. 1993) {quoting Tumgry. Pacsles, 865 F.24 140 (2¢ Cir. 1939)),

10
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basts onwhlehlnldmil'jsu"lﬁvemrd Is to be Judged by a reviewing court.” Id *This smndared
goes 1o the reasorableness of what e agency did on the basis of the evidence before it, for 2
decision may be supported by substantial evidence even though It could be refuled by other
evidence That was pot prescnted fo the decisionwmaking body.* Id, Thus, “filf the PUC’s action
is found 10 be in complinnce with federul law wxf reguizdons, then the PUC will d¢ given
deference, through application of the arbitraty and capricious standard, aé to all other ismues.”
LL5. West Commugication, Inc., 986 F.Supp. at 19; see, e.g., Abbevills Gan Mo, 3F.3d &t
804 (applying arbitrary and cepricious standard to state agency findings if sgency acted in
compliance with federal law),
II. DISCUSSION
“[Wle reslize thn azewpring o apply cstablished trademark law in (be fast.
developing world of the Inierpat is somewhat llke trying to board 8 moving bus .°
~Judge Van Grasfeiland NW 126 F¥.3d
<5, 27 (2d Cir. 1997).
A. The Telecommuaications Act of 1996

Congrens enacted the Telecommmunicaions Ast of ]996 (he "Act™) fo “promone
competition in the 1ocal telephone service market. " Reno v ACLU, 117 S.Cx: 2329, 2338 (1997);
GTE Nontwest Ios, v, Hamilion, 971 F.Supp. 1350, 1352 (D. Ore. 1857); W PCS.ILv,
Exmwerritodial Zogimg Auth.. 957 F.Supp. 1330, 1237 (D.N.M. 1997); GTE South Jos.v,
Marison, 957 F.Supp. 800, 801 (E.D.Va. 1967)% Therefore, “[1]he Act mandatas taat existng

local exchange catoiers . . . allow iDTSORNeSTiAR SeTVises providers acress to local networks in

‘a1 Gery 1. Guzed, Now, Dreaking Up s Local Telephone Moncpolies: The Lol Pravisions of the
. 39 B,C. L. Rev, 151, 151-58 {1997) (describing bherw e | At Apports
iocal cvmpeitiom). ' >

1"
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order to pravide competing local izlephone service.” GTE South. Toz,, 957 F.Supp. at 802; 47

U.85.C, 2%1(c) (Supp. 1998). Specifienlly, the Act requires that “[e]ach iclecomanmications

carricr hax the duty . . . 10 intercongect dirsctly of indirectly with the facilites and equipment of

other telecomtaunicadors carriers.” 47 U.S.C, §251(a)(1) (Supp. 1998). Morsover, the Act
mandates that incrmbent local exchaoge carricrs and compating locsl exchangs carriers negotiate
in good faith with sach omher regsrding sgreemems (o inteycommest their telecommmnichtion
networks. 47 U.S.C. $251(c) (Supp. 1998)."

To ovarses the implemzpmtion of the Asor's ilgtarconsection mandale, Congress has

. specifically authorized the Stures 1o review the interconoestion agreements that incumbent Jocal

exchange carriers make with cumpeﬁng loea) sxchange carriers. 47 U,8.C. §252 (Supp, 1998).
The wlecomuaunications carriers may either (1) eater voluntery negotiations with each ather for
Interconnecon agresments, or () suter intereonnestion agreements through a:bitration by a State
cormnission. 47 U.S.C, £252 (a), (b) (Supp. 1998). In either case, however, any

>

“Title 47 U.S.C. §251(c) wasms that ench incumibent local exchuge servier bas e following dieley:

(1) Duty to negotistc

The Gy 1 pagotive in £ood fulth . . ummmwnmummnwmumm
® [47 U.S.C. 1251 (0), (€)). mwmmmmuummwwugmbmm
e e xnyt cendidons of xach egreements.

€I} Imervonnection
The dury 1 provide, for the facilioes xod aquipment of aay mquaning teiecomamnarlestions carrier. irrmsepavcction
with the Yocal exchange tdrtict's perwrk~

{A) for the pamivion and fouting of (ejephone oxchange MwTvice K08 exchange Atess;

(B) i aoy wehaically feanibles poinr within the carsiar's oerwork:

{C) that ks 2 Tonrt oqual ia quallty 1o Gt provided by e local exshungo casrier 1o Well of 10 axy sehaidisty.
affiliats, or axy ether party 15 which e carTiel provides hmercononciion; and

(D) om ruet. i, xod condition that wre Just. reasomabie. and aoediserimbeory, I acpordance with the
ummdwndbhuerwwdm-mmucrmusc ¥§ 251, 529).

tTU $.Q. [251¢e) (Supp. 199E).

12
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“imerconnecdon agreemnent adoptad by negotlation or arbizrdion shall be subminxd fer approval
1o the Stare commission.” 47 U.8.C. §25%(e)(3) (Supp. 1998). When ths interconnéction

agreement or any porrion of if has been adoptad by negotiation, the State commission may only
Tejoct the agresmént if “the asgreement (Or portion thereol) discrimivates against a
tsleconununIcANOnS ¢arrier oot a party 1o the agreement; of . . . . the {mplementation of such
agresmieni of porfion i§ not consistent Wi"nh the public Interest, coavenicnce, and necessity,” 47
U.5.C. §252(0)2)A) (Supp. 1998). An arbitrated agrecment, bowaver, must conform 1o the
requireraeals of 47 U.S.C. §251 and §252(d). 47 U.S5.C. §252(e)(2)(B) (Supp. 1998).

Therefore, the Telecommunications Act of 19596 goverps tie case af bar, Southwesiern
Bell is 2 1lecommumications casrier, & 1oeal exehange carrier, a0d an incumbent local exchange
carrier under faderal law. 47 U.S.C. §§133 (26), (44), and 251(a)<c) (Supp. 1998). Moreaver,
Time Warner is 2 ielecommunicasions cacrier and local exchange carrier. 47 U.S.C, $$153 (26),
(44) (Supp. 1998)'. The Ast alsa classifies the PUC us & “smile commission™ which “has
regulatory jurisdiction with respect to inrmstate operations of carriers.” 47 U.S.C. §153(41)
(Supp. 1958). And finally, the insinl casé involves a dispute ovar (he tamms of segoriazed
intsrcongeetion Agreemects Allowing Southwsstern Bell cusomers 1o “call” Time Warner
custamzrs over their conneeted networks. 47 U,S.C, 58251, 252 (Supp. 1998). Accardingly, the
Court will sxaming (1) whether the PUC complled with federal law when it ruled that the
intercopnaction agreements governed *jocal® phone calls from Scuwthwessern Bell's cusmm 10
Timme Werner's ISP customets, zod (2) whether the PUC aceed arbitrarily and capriciously when
it rulad that the inrerconnection sgreements did not exclude calls 1o 1SPs.

13
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B, Jurisdiction of FUT: Interstate or Local?

The Plaintiff contends that the PUC lacked the jusisdiction under federal law o regulsie
and set rates for commumications accessing the [ntarpet. Furthermore, the Plalntiff contends that
Internat eonnections roust be freated s interstate calls. not Jocal ealls, The Court will consider
these conteqtions wgether becam.e «like the local telecommunication networks of the pasties in
this case— the Plaingff's arguments are necessarily imerconpected.  The 1996 Act clearly requires
staze commissions iks he Texas PUC 10 approve the interconnsction agreemants of jocal pbooe
service companies. 47 U.S.C. §252(e)(]) (Supp. 1998), Furthermore, “the sate comynissions’
plenary authorify o sc22pt of reject these agreements nacessaﬁly tarriex with it the atthotity 1o
enforce the provisiors of agreuments it the state comunlissions have approved.” lows thils Bd
¥. FCC, 120 F,34 753, BO4 (Bth Cir. 1S97), cert graated, 118 5.Cu 879 (1998). However, if
wlecomumnication comnecions 1o ISPs are not considered focal phone calls, then only the FCC,
not the PUC, bad jurisdiction over tbe instaat case. Sgn 47 U.S.C. § 151 (Supp. 1998) (Congress
created the FCC to reguiate “intersmie and foreign commetee in commumication By wire and
radio.™). Thus, this Cout mmst dewermine de Aoy whether foderal law treats Iizernet connections
a5 either interswawe or local intrasaw phane calls.

Wﬁnm&bmmsm@dhmwlwﬂ teiephone calls presents an issue
of first tmpression for this Court. However, the Coust is not without agy guidance. Geuerally,
unifics the review c;fm agw=ey decisions, a federal court will give much defersaee o the FCC's
interpretation of the Telecommmunicarions Act of 1996. 5ot Pas. Gas Traasmission Ca. v Fed.
Ensrp: Regulation. Comm'p. $98 F.2d 1303, 1308 (3t Cix. 1993) (citdeg Cheveon (U8 A Tnc
¥. Natural Respiireés Deferse Council, 467 U.S. 837, 844 (1984); 1dallv. Tallmarn, 380 U.S.
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1, 16-17 (1965}) (federal courte give faderal agencies much deferencr in the interpretation of their

do1s
-11
P. 017
Zo17

own regulations, rulings, nd enabling starutes); Citizens for Pale Uil Reg. v, U8 Nuclear Rep.

Comom'n, 898 F.24 $1, 54 (Sib Cir. 1990), sgrt, danies, 498 U.5. 896 (1950). Morgover, 13 is
often e case with new technolozy, the Intammet hay mxreasingly become 8 pressoce in the federal
courts, Seg, e.x. Repo v, ACLU. 117 S.C1. 2325 (1997) (applying First Amendrocat analysis
to Internet communicatoas); Wmﬁm 126 F.3d 25 (24 Cir. 1997)
{dzaling with personal jurisdiction and trudemark [sw over the Internet).
1. Ioterstate Characteristics of the Internet

Because of the Internet’s ability 1o efficiently tensmit information all over the world,
transactiony over the loterniat may involve jaerstale commuerve. For examiple, n Unitad Srapes v
Cacrall, 105 F.38 740 (1st Cir, 1997), cent. denied, 117 $.C1 2424 (1997), the Faest Cirouit Court
of Apprals found that sensmirdng sexually exptichc photographs over the Internat satistied the
*interstate commenrce” requiremers of the foderal child pormogrephy stnures, 4, at 742, The
circuit court reasoned that “[flransmission of phorographs by means of the Internat is tantamount
w maving pbotogruphs actoss emate lines and thus coastitules transportation fn ingerstate
commercz.” ld: See alto United Siats v, Tusker, 136 F.3d 763, 763-64 (11th Cir. 1998)
(downloading sexually explicit photos over lnteroet supportad intarwmals contmeree requiremen:).
Morcover, in rademark infringement cases, the fedecal courns have recngn.zad tiat finms usin;
the Iniernet to conduct husiness in other stales may subject themselves o ﬂ':penuaﬂjm'ud.lcnnn
of thoss states. Cybersell Ing. v Cvbersll inc., 130 F.3d 414 (Sth Cir. 1997): Bensused
BemaunatLom. v, King, 126 F.3d 25 (2d Cir, 1997): Planned Parenthood Bed'n of Am. Ins.
v Buget. 1997 WL 133313 2t *3 (S.D.N.Y. 1957) ("The natire of the Intesract indicates that

1s

by i-DD
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eetablishing 3 mk:it NOme page o the Internet, for access to 4] users, wold satisly ts Lanham
Act's ‘in comimerce” requisement.”).

To farther determine whether & comsounicafion service is propetly “interstae™ and
sceordingly usder the jurisdiction of the FCC, sourts generally cxamine the “awre” of the
comminication, ssther than focusing upon the physical Jocation of the communleation facilities
used 10 complets a call. For instanca, in Natonal Ass'n of Regularorv Usility Commissiongrs v,
Esderal Comupunicarions Gasnmission, 746 F.24 1482 (D,C.Clr, 1984), the District of Columbia
Circult Conrt of Appeals beld thas the FCC had the autberity to regulate the yse of intraswate Wide
Area Tejecomnmusicatons Services (“WATS™) wed 1o complerr interstate commmnizanions. 1d,
a1 1503, The D.C. Cireuit erophasized thas the “dividing Line between the regulatory jucisdiccions
of the FCC and states depends on ‘the naoite of the cormmunications which pass through the
faciliies Jand not op) the physical jocation of the liges.' I4 at 1498, “Tims purely intrastatz
fasilities and secvices used to complele even A single interstate call may besoml subjocs to FCC
reqularian tw the exiens of thelr merstace use.® JG.; sals0 Sprint Corp. v, Evags. 846 F.Supy.
1497, 150001 LD, Ala. 1954) (800-nursbar tallv origisaing Within onc state and being
complieted ‘ih other swates “involve interstyte commumications Within the meaning of the
Commmuaienions Act.™): United Siates v. AT&T Ca., 57 F.Supp. 451, 453-8 (S.D.N.Y. 1544),
2T, 326 U.S. 837 (194) (desphe two-step process fhist counecting call to local telephaoe serviee
And then conpeeting call to ous-of-stats destination, the call was considered a single interstatc
communication regulated by the FCC).

The FCC has likewise rajectad arguments that cermin telephons calls using Inmastaie
companenis to complets interstate calls should be Leated as if cosisting of Two different

18.
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jurisdicrional wansastions. For exampie, inmww. CC Docke;
No. 88-180 (Released April 22, 1988). Southwestern Dell argued that *a credit card call should
be treated for jurisdictional purpases as two calls: ons from the card user 1o the [interexchange
cartier’s) swich, and another from the switch to the calied party.” Il er 2. The FCC,

however, tejecizd Southwestern Bell's reasoning and concluded that *[s]witching at the erediz card

switch is an invermediate step In a single end-to-end communjcation.” Jd, at 28 (utlizing

1492 (D.C.Cir. 1984)) (emphasi added). Also, in In Re Petition for Emergency Relief.and
Declaguory Rulins Filed by iha BellSourh Corp., 7 F.C.C.R.1619 (FCC 1982), the Genrgis
Public Service Comi.ision arpued that "BeIJ.So-;im's voice mail servics is a purely or
predomiandy inmrastate service . . . . {decauise] when the voice reail servies is accessed frorm oup-
of-statc, two jurisdictional trancactions take placs! ecs frozm the caller to the elephone company
awitch that roues the call to the insersied recipient’s locazion, which is interstaze, end another Fom
the switch forwarding the call to the voice madl apparatus and sexvice, wWhich is purely jotrastate. ™
Id. at 48 (ciradons omined). Nevertheless, the FCC found that the “fact rhar the faciliies and
w used 10 provide BellSouth's volce tmall servize may be Jocated within a single state [di&)
not affect {the FCC's] jurisdiction,” Id. st 112, The FCC reasoned that &n *cus-of-state call to
BellSouth’s voice mail servics is a jurisdictiomlly ingerstate communication, just as' is axy ather
out-of-state call 10 8 person or service.” Jd, |
2. FCC's Treatment of the Internet: A Uniqus Crexture

In the Instar case, the Plainfiff comends that an analysis of e “namre” of the

comnn;nim:’an. rather than the phyatcal location of the cormmunication &cﬁiﬁes used to complete

iy
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a call, logically leads wo the concltision thas all upems:;ﬂf Intermat communizations, includiag che
sevenndigic modem “dial up™ 10 ISPy, zust be considered *interstate” and within the jurisdistion
of tha FCC. The Court, however, disagress. Conimiry w the FCC's treatmen of voice mail and
other tslephons services, the FCC has nof upbcnl? categorized lntemner use via local phone
connections as a single end-lo-end communication, I.'lndeed, the FCC appears to define the very
naturo of Internet copnections differenty from mmmn: long-distance calls. For sxample, in the
FOC’s Repars ad Order, In Re Pderal-Siats Jolrm Board on Uslversal Servics, 12 E.C.CR.
B776 (Relaased Msay 8, 1997) ("Report and ‘,Or'der‘}'; the PCC concluded that “Imerney access
sonsists of mare than one compansnt.” I.d. & § 83 The FOC rexsoned that “Ioterpet sccess
includes a nervork wansmission commponent, vghichiis the connection over & [local exchangc] r
metwosk from a subscyiber 1o an mamt'm:i Provider, in sddition w the underlying
information service.” Id, Tous. the Texas PUC i the case ar bar consluded tiat it bad
jurisdiction over “the telecomumgications seTvice component, rather thes the informetian service
componarg,” of an Internet subsctider's access to thclnm:m:. BLUC Qreder w1 4.7°

The two scparate componears do nat egist :a?mly as 1 poantsr of semanties. VYery reul

“other s commisslons tave made rimilar deerminations. See. 8.2, 1o Ba Brogky Fiber
Caoununicstions of Michigan, Case No, U-11178 &1 17 (Mick, iPub. Serv, Comm'n 1896) (" A call wsing » Jocal
uwdlﬂ!hlmhmmmmhm!sr :;Imu‘mﬂmmb}::lmmmu cowpeusanon under the
pusrcotnection aprectieats for all mipuies of use. "),

Rulise Concarning SalaSiat Saty. Provider Traffle, Dacket NoJ §7-05-27 w 11 (Comm. Dt of Publ. Ui,
Ce:'.ﬂellﬁ?ﬂ{'m.km&ﬂmbﬂwmmm?dsmamwmmm Traffis
mmiﬂw:ndm:mmnmdmmhhmlmmwhI«dnmnml.
Gerefore, cubjeex o tha sguual compencatian uringemenis.®);

Caw No. FUCY70063 w 2 (Va. §t. Corp. Cocun's 1997) (*Calls Bl ase plaged 10 2 Joca] ISP we ditled by
using the traditional local~ervios, urven-digh dialing'sequence” Local servize provides the wermaisusion of suc
:d.luubelSP Mwmunmhcm:hupolmpnnthmmmafmie«nmvoim')

. 18 C ’
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t

technological differances underlie the FCC's two~companent qeamment of Internst activity 'l
Under the 1956 Ast, Congress has defined "'ul.ecummmhudans" 8y “the bansmission, between
* or among points specified by the user, of information of the user's choesing, without change in
the form or content of the information s sent and received.” 47 U.S.C. § 183 (43) (Supp. 1998).
On the other hand, an “information servic::c"- i “the offering of a capability for generating.
@uhh;g. storing, transforming, processing .mmu;g, ntllizing, or making available information
va mecommuni:aﬁoaa. and inchudes elecn-;mE pudlishing, but does not include any use of any
such capability for the mapagemen, pan:rol;; or operation of a elesomununications system or the
mamgemqht af 2 telecommunicationy nrvice' 47 U0.5.C, § 153 (20) {Supp. 1$98).
Utilizing Congrass's definitions for ';e&commuﬁuﬁons' and “informmation secvicss,” the
FOC has found that "Intevner access s:rvir:&s; are tpm"'cprhuly classed as informarion, rather than
telecommunications, services.” Repamio.Congeess. In Re Federal-State Yoint B4 _on Linjverss!
Sexy., FCC 98-67 2t § 73 (Released April ;10. 1398) (“Report to Congress™). “Internet accass
providess do not offer 2 pure transmission p_;.:hg they combing compuier procesaing, information
pravision, and other compurat-medisied uﬁiuﬂ!:gs with daia wansport.” Jd, Moreover, unlike o
elecommugications sevvice, “(tlhe Internet !.s d disributed packet-switohed netwerk . . . (where
the] nfarmaation is split up into small :hunl:si oF ‘packeds that are individually routed througd the

|
+

"lntud::iﬁmwmnpplyia:um:uamwnﬂh.mﬂcwm';mmmimbn
o ISP 1eebnalagies xod markes since we flrn establishetd (intsrsuse por-mimure] aceess charges in the early
}m.ukmclwhtmnmm:mcm*w&hawmmwm&nmm
fmeerexchange cartiers] * First Beporiand Qrdee IniRei Acown Chgrze Reform, 12 £.C.C.R. 15582 ot 1343
{Relcased May 16, 1997). Tiw, ons cxmor describe tgternes seoess 39 sQuivalen! to long-tisance intgtexchanpes
simaly vecmsa of (ie adlity 1o use the Iserm informalian frow around the world.

( ’

o
bk

[



. 06/22/98 MON 16:29 FAX 512 477 3845 MCI TELECOMMUNICATIONS @oz1

Jun-22-98 04:43P Waller Craek Communicatio 5124857988 P.16
-17 * 47 TORNEY GENERAL NATURAL RESOURC TFL:512 320 0811 P.023
JUNﬁu}l-}h?BsomEﬁPgn ]165:4:7 FAX st\;r %0 58348 alc;keru_arf Heath Zoos

i
most efficient pah o their destinarion.” I, 2t ¥ 64." Indeed, aithough the Iniemet provides
individuals with the ability to perform a mulﬁ::pdc of wsks {ike “c-mati” which may resembic
teiezommunications, te FCC has determined ﬂm the Internet technologically sl remains as an
information service: ,

Irterner access providers typleally provide their subscribers with the ability to ren
a varlery of spplications, including World Wide Web browsers, FTP cllests,
Usenet newsreaders, slectronic mall clients, Teloct applications, acd oljers.
When subscribers store fles on laiernet service provider comptiters to establish
“home pages™ on the World Wide Web ! they are, without question, utilizing the
provider's “capability for . . . storieg .}, . or making avallable information” to
others. The service cannot accurately e characterized from this perspective as
“mangmission, between or imong points jspecified by the user”; the proprictor of
& Web page does not pecify the points 1o whish its files %4l] be twsmined,
Desause it does not imow who will geek o download its files. Nor is it “without
cbange in the forrn of content,” since thé appearance of the files on a recipient’s
screen depends in part on the software thag the recipient chooses 1o employ. When
subscribers utilize their intemet service grovider's facilities w retrieve files fom
the World Wide Web, they e similarly mteracting with stored daw, typically
mairgained on the Sacilitics of either thelr gwn Interaet service provider (via a Web
pige “cache”™) or on those of another, |Subscribers can rewieve files Som the
World Wids Web, st browse (hetr a1s, Decayse their service providet offers
the “capability for . . . acquiring. .. - ing (and) utllizing . . . information.”

Id. a5 § 76 (cftacions omired); Repast aed Ocder, 12 F.C.C.R. 8776 at 183, Thnus, dewphte tre

ability to use the latetnes for clesrly inteTstate wenssctions which Copgress may chodse

i

i
!

“The PCC hat uowd ths techanlogcsl uniquenasy of te laeroes:
1

‘Tbe Ioiernet s o dlenTbuted packeirwiched catwien, which meacs tha information is split up (o
rnal) chinis or “packet” Snt aru individually roupd gyeorh e 2ot officient path 1o theis
derdbaion. Evar rwo packers from the sxne g2 tRYy travel over diffeteet physical pubs

lerevgh the setwerk. Pachet pvitching also 10ers 1 loveke multelz Internes sevites
slmtlmreougly, 56 5o acceny information with By ledge of the phyiics) loctlion of the jarver
where the infarearian reside;. '

B i POC §8-67, 31 § 5 (Raleascs Apri 10,
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regulate,* the FCC recognizas that ISPs are nor .ﬂmﬂl@' o intersiate telephong servizas which are
merely “intermediate swopft] In & single end-to-end e:;ommu.nlcatinn." Io Re Southwestern Bell
Jelephons Co., CC Docket No. 83-180 at 928,

In the FCC's eycs, ISPs arc actually end-usets thar may lie withir. the local exchange in

the same way resldentlal cusiomers o businesses are end-users in the local markst for telzphene

$arTvice:!

]

(Wie have found that providers of purs Transmission capecity to support Intaroat
services are providers of ‘selecommmaications.’ lnternet service providers and
othet information service providers also use =l ications retworks to reach
their subscribers, but they are in a very different business from carriers. Interoet
service providers provids their customers with! value-added Ranctiomlity by means
of computer processing and inweraction with stored data. They lewerage
Telecommunicarions connectivity 10 provide these services, bur thls makes them
customars of relecomemunications carriers rather than their competisars.

¢, CC Docker No. 9645
% §10S (Aprii 10, 1998) (cophasis a4ded).* In fact, ;hv.scc has treated 1SP5 s end-users since

the early 19805 when it determiged that 1SPs should n%:tbe subjected to imtersiate acceas chasges:

|

"oen. 5.5.. Uniied Stugs ¥, CAITO, 108 P.33 MO (1s Clr. 1957) figvolving federal and-child
m;r sandes); Benauery Kataemy Cop. v, King, 135 F.54 25 {24 Cir. 1997) (involving federsl
Iew angd Ioeccen activisy). f

"The PLamiiff axserus Vat the Defendams’ *two-comepocnl” wrgucut i faresiossd by the FCC'2
stateenant that itx elasifiextion of ldernet s2rvice providass “aide) no deicreizaion . . , on the quastion of
wheder competitive LECa @t acrve [uemer serview providers' (or Internet torvica providers (e bave velusarily
bezase pompetitive LECS) are entitled to reciproesl © o far iermiading Interaet walfic . , . [becauke
tha:] iasuc . . . docs SOt Turm oo the SARM of the Inferoed servich grovider as 4 Lolccommunications carrier ec
inferration scrvice gravider. * Repeet in Cangress, In Be Fadetal-Stz Saing faarsl on Linivetss! Senvice, PCC
9567 st 7106 o. 220 (Aprl) 10, 198RX*Reporm 10 C %). JHowever, the FOC's sauzmen i contex: astally
refery Yo wheibher *informuvion scrvics pravidess fare us:}lmuu:arhﬁ;humwmﬁt
10 requesting talacoruzualcations rarriens.” Id. The tastani cale, however, dos DX question wiscther informanion
wrvics providers ke 18Py we entitled 10 rociprocal compunsagos. lasead. the presect case daals with whether 2
telecomerigdcations cutier ke Tltse Warner that is cledsly governed by 47 U.S.C. §25], 292, is entiatt 10
recrprocal compentation for the e of s loeal Lincs tv acceat [SPY,  Insieed, the FOC explicidy rcognizes that

“intereey sorviae providers Ars Bot traaved as carriery for Sset of loosrmale access chizgor, lterconnartiag
rights uoder seaton 231, 4 wmiverial iervice eomiriowion. soquiremenia. ™ [, @ {108,
) i
a

|
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|
1
|

We tenrarively cosciude thar informadaon]service providers should not be required
L pay interstale accesy charges as cuntendy constinued. . . _Although our ariginal
~ decisiod a 1983 0 weas [enhanced service providers like ISPs) as and users rather
than carriers was explained 25 8 temparacy exapgrion, we leptatively cosslude that
the current prictng structure should ot e changed so loag us the existing access
charge sysiem remains in place. The nere fact thar providers of information
services uie incumbent LEC networks (o receive calls from their customers dees
not mean that sueh providers chould be xubjest 10 an miertale regulatory sysiem
desigued for circuit-swirched interexchahge voice telophony.
¥

a1 {288 (Relensed Decamber 24, 1996) (‘Nﬂduliofl’wpnsui Rulemaking "); scz also First Repon

a0 Orser, I Re Access Charge Reform. 12 F.E.C.R. 15982 at 345 (Released May 16, 1987)

|
(¢ondluding that ISPs should not be subject © intérstate acoess charges) (“Firm Report wad

[
Ordat™). ;

Thus, as ead users, ISPs may recelve taé.at calls el sermingre withia the Jocal ex:;nngc
getwork. The FCC recognizey that ISPs are ‘fprwi&c;s of mformarion services Ithat] usc . . |
Qloca} axchange] nerwrorks 1o receive calls tmnnhi: cistners. © Ngtics of Proposed Rulemaking,
11 F.C.C.R. 21354 xt 1288 (e=nphasis added). !n the instant case, the “call” from Southwesters
Bell's customers to Tune Warzer's ISPs mm.\wzs where the relecommunications service ends
&t the ISPs' facilities. As s technologically dlff;rm transmission, the ISPs’ infonpaﬁon service

cannot be a continuaton of the “call” of a locu customer.¥ Sonthwesrern Bel] is bousd by in

!

$The Plalor®? cooicats that the PCC" decisioe o make 16Ps et from iserimsc acvess charges acnally
decoimiuntes the FCC’s hoisdicton over the pevesdigh Pealls® made 10 18Py, However, the Count finds
e FCC's exeption gppean 1 apply w the mreate Myhrmanisn coapanent of Lateroe; comnctions, fndewd, the
FCC el recogaizes that ISPy tre oo equiviles © baepe carriers. Sep twprs aow 11, at 19 The botio
line is that the gelecamrunlosdons compencm of Iresraet Jarvics conrhru only of (e Joca) oll) Gat The Jocs® exohasgy
ATy collaborus o make. ’ : i i P
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incercoonccsion agreemenm beracse “reciprocal compensation for transport and erminaon of

calls js intended for a sinution in which two ufnm coliaborate 10 complets » local dall . . .

[where] the local caller pays chasges ro the orid}m:i.ng carrier, apd the originating earrier must

F.C.C.R. 15499 at 11034 (Relexsed August 8, }996) (emphasis added)
Furthermere, the facs thas wlephone :ni]'ﬁc o ISPa may be of high volume and for long
periods of time doss not change the ugiqus technological qualities of the Internet. In fact, in

making ity detarmination that ISPs do not m;.-ud 0 pey inserstate access charges, .the FCC
eoasidered arguments fram incumbert local :%hmgt carriers that exempting 1SPs from such
charges would *mmpos[e] uncompensatad mq on incumbent [local exchangs tarriers].” Eirar
Repor and Qresg, 12 F.C.C.R, 1982 st 1346, The SCC simply responded that 15Ps aceually do
compensaty incumbent logal exchange carnien ﬁ:rnugh purchases of telecommunication services
that are regilxzed by the swates;

We 3ls0 are not convinced tha te of agcess charges results in ISP
inpasing uncompensated costs 02 LECs [local exchange carrlers), 1SPs
do pay for their connacrions o incwabent LEC networks by purchasing services
under state mrifs. Incumbent LEC alsd raceivs tacremental rovere from Intcrnet
wsage through higher demand for s tincs by consupers, utage of dedicated
da@ lincs by ISPs, and subscriptions u:[ incumbent LEC Internst access services.

To the extery thar some ingrastare rad structures fol! 10 compensace incumbens
LECs adequaisly for providing service 1t cutomers with high wolumes of incoming
calls, incumberz LECs may address théir concerns to state regulators.

¢ Acoess charges apply 10 long-diswncs £aMd where “tie Joagdistance calior pays long-disance
ekarges to e IKC [m:r::.ehn'a wna}‘ and e IXC mag pw no:al nd:ngs ummj for mnmin nd
m' m m - ., Pl 4 £ el : s I3ty . . aoakre ~AhiB,
thx Telegamaumicariong Act of (064, ITF.C.CR. lmal Ioﬂmzlmedmml. imcmmuue)
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14 st 346 (emphasis addad),?
The monster of techmology arises With the death of camumon sense; the law cannot legnore

reality. The FOC recognizes that the Irrernet s a unique sreature, and tha: the “manirs™ of an

{mernet communication is ualike the telephone services falling under the FCC'y imersate

Jurisdiction,’' The PUC, in the instant case, is noi ateanpling to regulate the Intermet. Rather,
the PUC is marely regulating that which it has power to regulaie —ihe seven-digit local telephone
calls that lsrnet cugtomers make 1o “dial yp® 'lhﬂu‘ [aternet Servize Providers. Ualike 2 long-
distazice call, the administrative record veveals, and Soulbwestern Bell acknow;edges, that Iowemet
customers have no control over the multinide of paths that an Internst conpection might make.
Lsgeroet customers are often unaware of the :uogrtphin locarion of tha atared Informazgon they seek
1 rerieve from e Imternx.  Moreover, Time Warner and Southwestern Bell have no caarral
over the ISPs who enabie Intemet customers @ ;log ontd the Ioternet. The ISPs are merely
business customers of the loca] exchange camm which provide an information seyvice via
wiecommunimdoﬁs.

Fipally, this Courv's agreemsens with the Texas PUC's decisios tha modera call 0 ISPy
ars "local,” and pot bsersate, doas not ignore nor cosmadict case iaw finding th:bllnwmm:

transsctions may involve interstate comments or that the “nafife™ of 2 communication, not the

lhiﬂh;b:d!lephm- s which LSP3 w50),

OF eourss, as mchmology chagss, mmm-hmmmmwmmmmmmu
Surint Unvetla One.Ling Commupications Susmem, Midmd

distinguiskable. Sae g.r. Midlrsd Repones. Telegram, June
3. 1998, a1 BC (Sprivr Colp, umvells syswsh PUrpOTHEAS 0 wmhu sireuit-swiching lechenlogy wih }ng spoad
dsta rwnsenissions).
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i
physical locstion of telecommunication facilies, is \he dewerminative factor in dew=rmining FCC

jurisdiction. Indeed, becausz e PUC s mmiy regulating the local telecommunications
compopeat of Interast access, the FCC and Cong%us il have ispsrsnate furisdicdon over the
lzsernet's mformasion servics componens and 1ha 'Moﬁ‘ thar occur over ir,'® The FCC bas
recognized that an identifiable technological lins dil ides Interast service into an information and
3 telecommimications componant.™ It is that same .iim what also creass jurisdiction for the PUC

ig this case.

o P —

C. Contract lniierprtt:ﬁan
: |

Under Texas contrast law, “a contragt is {m ambigucus if it can be given a definite or

cerain meazing a3 & maser of Liw. Cotumbia Gk Traosmission Corp, v. New Ul Gas. Lid,.

340 S.W.24 587, 389 (Tex. 1996). *A commracy] bowever, if ambiguous when lis zisaning is
uncerain and doubtfud or it is reasonably susc:;;ﬁble o thore than ope meaning.” Cokerv,
Coker, 650 §.W.24 391, 393 (Tex. 1983). HoLzem. “[Ube faihure 10 include more cxpress
language of the partles’ intenl does not autla an ambiguity when oaly one reasomable
intsrprenadon exiats.* mhmhu.ﬁulummmj:&m 540 S.W.2d at 581. Thus, ths Count
must decids whether the PUC acted arbitrarily Jnn capriciously, without subsantia) evidence,

whea it found thar Southweatern Bell and Time Warner's interconnection agreements did not

3

P Oher oty have also (ound *jocal™ apetts 1o transactions. Fer asacmple, i3 Remmusad
v . 126 F.34 24 (23 Cir. 1997, T Second Cirewlt recognizad both that mazsacvans over
te Incernet could be interstale 18 BARlre ond Tl & an the atarner can sill nemnais prumarily “local® in

characier aod oatside of » gtate's Jotp-amm persoml fristicdon saunes. [d, a8 29,

*eonrare , 192 U.S. 187, 165 (1968) (RCC nad jurfidiction
wver Comaniaity antemas kelevision syrema Gz were engaged i iniarsiate conunercs Whine “the sram of
communication (W] exanialy winrerrigyed and pmpn?y indjvirible,™) {covphasis added).

T SRR
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exclude calls to ISPs from the reciprocal compensation provitions for locyl wafic.®

In the instant case, the Court finds that 1he Texas PUC had substzntial evidence w conchude
that the Southwestarn Bell-Time Warpsr onnection sgreernants appliad seciprocal
compensation fees to the termination of calls accessing 1SPs, As a matter of taw, with respect to
ISP caffic, this Court agrees with the PUC's ﬁ,udmg at “[wlhen & ansmission path is
establighad hetwesa two subscribecs in the same mﬁ&tnry calling arwz, oaffic cartied on ttat path
is focal traffic, with the telecommunications sérvice compopens of the call terminating ar the ISP
locgtion.” B].Lt‘_'_gr_tm 2t 4. Mareover, based ona onable interpretation of the intereonnection
agreemerys, the PUC appropriataly found that the pgrevments were not ambiguous and *that the
definition of ‘local waffic' in the applicable interconnection sgreemcnts includes ISP traffic that

.

lodeed, although Southwestern Bell cont}nds that, prior to the Second Agreement's

otherwise conforms to the definidon.™ Id ot §,

enactment, it had comiranicated & Time Warner tgsmkﬁvms abour the application of reciprocal
compensation faes for ISP calls, the panies gl fiiiled to specifically exclude 1SP calls from the
definition of locd.uafﬁc. ‘The interconnecrion I‘hm fall 1o even mention “ISPs" of Ihe
“Intzrnet” throughowt the provisions. 'I‘hug, ':h: Texas PUC did not aet arbivwrily and
capriciously berause 3 reasomable hnerprmﬂo'n of the intsrcannection :gmmg' is Lhaat
Smﬂ:mﬂ:ﬂandThn:memmeﬂnmlSPsueqwmcammwﬁmerend-

uscrs or custemers of either lelecommunications service.
|
!
|
¥ -Sutwmnual evideose is more tha 3 bintilla,- l‘u-lMImpmdlrlme and is such relevens cyldence

n:mwnblamlndm;h&mmnmwwnmm:mmm Caier y. Sullivaq, See F.2d 243, 245
{5h £ir, 1991Y {per curlam).
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' Iv. CON ;USION
The Court will deay Southwestern Bell’s [request for declaratory and injunctive relief
agaiost the Texas PUC., The PUC comectly deiermined that it had jurisdiction over the
ulmmﬁm component of lmerne access the local calls made 10 ISPs. Furthermore,
the FUC correctly intetpreted the Sonthwestern Ball-Time Warner interconnsction agreement as
unambiguous, and it torrectly :;rdez_ed Southwastzra Bell 10 comply with the agreement's

reciproca] compensarion terms for termination of rul traffic.

3

Accordingly, .
N

IT IS ORDERED thxt Plainsif SNﬂ“’DLm Bell Telsphone Compexy's Request for

Declaratory and Injuncrive Relief is hereby DE [ED.

SIGNED this /é day of June, 15;9#

. 4 A
/ HONORABLE LUCIUS D. BUNTON. I
SENIOR U.S. DISTRICT JUDGE

t S

bui-PP

Qi-"%i;\ Denon, ok



