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CASE BACKGROUND 

?urs sant to Section 366 . 8255 , ri o t 1ci.J Stc1tut~s . O L '-!., •; I '• , 
• . ... , Tampa Electric Company (TECOJ 1 i l~d a r,•t it t on • >~ T .• rnp.t 

F.l ••rt rtc Company f or Appro val o f \0,; · H•· ,·ov.~ ty 1 n r No> •~· 
Eqvi ronmen ta l ? r:o g ram . On June 2 , 1998 , the 1-'l o rtda lnJu :> tt i .1l 
f•owe r Use r:s Group ( f!PU G) Petitioned t o in te rv~rH.: ir~ · h·' · k ·d:et . 
I n' ·" r •;en t ion was g r a n ted b y Orde r No . PSC - 9d - Otl0o- PCO-El 1ssu~d ,m 
Juno? 10 , 1998 . fiPUG filed a t1otion to 01smis~ o n June ~l . lq9B . 
T:t" ';t tizens o f florida th r o ugh the Of f i ce of Publi c Counsel COP. , 
t t! •,d a l·lotice o f In t erve n t i o n in th is doc ket o n July 29 , 1°98 . 
O[r; ' £ Noti ce was ackno wl edged by Or de r No . PSC- 96 -104 7 -PC0- ::1 , 
t: u ·~d Augu sL 3 , 1 9 98 . OPC fil e d a Suggestion That The F'l o r:dr~ 
F tl l1c: SPrvice Conyniss ion . On Its Own No t i on , Di sm1ss T1mna 
Fl· -rri,. Company ' s Peti t ion Withou t Preiudtce , o n July 29 , l q98 . 

r: '·, ~ -· · · .. , . ,': j ~ 
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OPC ' s Sugges t i o n wi ll be treated dS <~ l·hH Hll l h .H pu q,o,.;~.•:: a t 
thl:; recommenda t ion . " Sugges tio ns " an:: rwt ,·,)n tc•mpLHeJ ..: i the t by 
the Un iform Rules o f Procedure o r any c• :·:c.'pliun theret o . 

On Aug ust 14 , 199 8 , the Legal Envi(on:nental !•.s~isL.;nce 
Foundation (LEAE'l petitio ned to intervenr:: ,1nd t iled a Ho ti o n to 
Dismiss whi c h adopted the bac kg r ound and ~rguments presented by 
both FIPUG a nd OPC . Because FI PUG , OPC .snd LE.II.F ' s tlltngs .:~re 
substa ntial ly the same , this r ecommendation addr~sses all o f these 
parties ' fi lings as Motions t o Di smiss . Ho 1vever , the t ime fo r 
response t o LEAr's Mo tion has not yet run as o t the filing o f t!lis 
recommendation . If reeded , S t aff ;.; ill pr0v1cte adciltl<'nal 
informat i o n to the Commission conce r nint.; rcsp .:l ns,~s pri o r LO the 
Septembe r 1, 1998 , Agenda Co nfe r ence . 
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DISCUSSION OF ISSUES 

ISSUE 1: Should th e Commissi o n grant F1 0 i ldd JnJus :: ,al Po '.>.?r 
Us r· t s Gr oup' s Mo t .ion to Dismis s , OPC ' s Sll < l< I ~S L i ·' '~ :·h o' ':'):.• F I •' I hb 
P11bl: c Service Commission , On Its Own t·lo : : : ., i': sm: :-:s TampA 
fl .,.-• :-t c Co mnany' s Petition \«li thout 
flts mt ss? 

RECOMMENDATION : No . fl PUG , OPC dlld LF:\F' ' :: ~t. •: 1 l.l!lS :-: lw ul I b,• 
J e ni .: J as untimel y . Even i[ thes.:- l'k1ll l.lns ho~l b,•en :: l•' d o n 1 
• ::r.· ! y ba::; : s purst.:ant to Rule 28 -1 06 . :'0 ·1 (:'1 , n ~ : : 11 i\ ::n::us · :e~tt'.' <.' 
· ' 1•' , Lh <.' q : o unds alleged do n<.. t suppoH t cl ;•: , . ' n t l'l :<ml s~ . 
[JAH~] 

STAFF ANALYSIS : 
i-H'lT IONS TO i) 1 St-1 T SS 

The t·~ o ions a rgue t wo grounds upon w:. ~ , ·h !"T: \) ' :--: p· -t 1 t 1 o n 
s ho 11ld be d:smissed. These are : 

The Pe::ition f o r cost recoveq ts r, ·rr tt ll t•' · 

c.J . The assets for wh ich TECO st>·•l: s cos 1 
presen tly in used and usefu 1 s ~.: rv i , ., . 
S~ction 36 6 . 06( 1), fl o r ida SLdi LI c s . 

I <·CO'.'c~ l y <I' t ' : \Q t 
ci S r,•qULI•'d by 

b . TECO failed to see k pt e: - cons t 1 , , ,· l• :. 
appro val as requi r ed by Sl"c t 1 ~ ~. i • .. . 11 ::r , 
St <• utes , be fo r e seeking cost r o..:~' ,)v , · r y url<f•':! r 
fl o rida Statutes . 

r 1 ,, : ! 1 .. 
!vo . 825~ . 

c . Section 366 . 825 and 366 . ~- - , !-. : : ;..~ :t.1lut·!S , 
-.Jnt e:nplate a finding t hat base t "t -~: H• ' 1nsu ~ !; c ~t:n • ·

=over e nvit·onmental cost s b er :'': 'r .. ·-- :·: ~!d ? : ana : y 
pro vis i o ns o f a cost recover y s t::- ..:LJ: I· · 1:. be l'M f l o ·,- t: L 
It 1s too early f o r r egula t o r s - J• • : :n u.•! ·..:h1 n:,· ' .· 
: ln<~nc ial standing :n January _Jn: . A ! •• "· ' , 11. 1 .. 
· '!! ' fe nce on the issue has been s ubrr. , •· ·· l tr. the • f h 'lll 1 : . 
o r prefil ed testimony . 

! · 1: t :.o late to convert the Tt:Cu cc•!' ' : ·· ·0 ·: .... r y ; ,. , 1 t..> r1 
:. · ., " l>~· · ·onst ruc tion prudence appro•:..~: · , ·· . 

' · The pe tition in this case asY.s f ( r · H rec:ov,' ry, no t 
fli Lldence approval , and fai ls t c supp l y th,~ 1n: "1 r rniltton 
.. xpressl y r equi red by Sec tio n 366 . 6 2 ' , F l,H idil SL.ttul~s . 
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relating to rate impact otnd ot ll ~.: r .-ssent l.tl ,.j.•m,·ll ,.: 
need ed fo r approval. Although 1t 1s inv ... ,n::!:: · .·n• 1nt !: 
the petit1on , TECO' s prefil ed t '-'" 1m •ny :4dys 1 t .: !''I I! '"""'' 
is " to demonstrate the re<lsor~< o bl,·n ... •:>>: 1!l i !"'· I· n . • · : 
Tampa Electric ' s select ion C>f • • r\ :l . " . h .. '. · .r :.·,-
llkewise fails to suppl y th•• tdt •• tm!J 1 ·~ 111! : ::. 11.· ... 
tn(onnatlon requtred t o t!lldble ~lv· C<•mn1iss ; ; , :: "·' • !t" 
determinations required by Sec 1 0 11 36<- . " . ~. t 1 , ~·1 r t :, 
Statutes . 

b . TECO has been a wa re o f :.he CA.i\1\ t~qui t en;~.•nt~ : · t mu : -" 
than 8 yea r s . The Phase ll ..::c•npliance dea ~ilt::" . · ,••,.::< 
than a year after the schedule-.! : :n ... · 1 .. 1 11 : :. h:,.: 
case , without any con sidet:"at l\>:. .., f t h· ' p : •:: t , . .. 
judic1al revie·.o~ . Acco rdi ng t o th,• ptl'l 1 i,,,! · ,•,;t ::1 ny , 11 
is already too la te t o compl,•t.• l'•lllllt.lll. ; 1P.. l 
c·onst ruction in time t o me,•t Llw J,mud ! Y ! . 
deadline for compliance . 

In addition , t he Motions a rgue that CA./'1./\ <.:ompllaroc:·· 1 L tr.:: m• : :s t 
t: rst be brought under Section 366 . 825 , Fl o r idr~ Slil~ ; .. s , 1:,! n•Jt 
.; . .::·::r Sect ion 3 66 . 8255 , florida Statutes , 1f tho:: utilitY s.·cl:s 
r:• .denc~ re vi e o~ and cost reco ve r y o f any cnv1ronmental <.:'m~ !1 1n·e 
p: J •'?C t . 

H~.!f'OiJ:;r: TO NOT IONS TO Dl St-HSS 

In i t s response t o t he Mot ion s to [)ism 1 s::: desc· 1 i b•'d .1h , v,• , 
T!-:··o as:>ert:; chat t he Mo ti o n s to Di sm iss " •'PP<)<~ t to bP pn~c.ll < ' ~ · " ' ! 
(II ., mi:illlt oorpre tat ion o f provisions o f Chapt er 3 ... . ' r l v :::' 
.·r tt ues , and a misunde r standing of the r c! tel r equf's c·J o•,- 7 •r"":" 
E!·· ··ric 1n this proceedi ng ." TECO ans•..-.: r €' th ·~ r-: ' I ro:> ' 
· :.;:..:n ions without break1ng its answe r s tnLo s1mlldr c.: v ' .. ; ') r!·:~ . 

·;·· • ,- _ IPcr.tions as they a ppea r i n its 1-lemnr .. wlum 1n r111pl'l~l l ' ·r. 
• , · h, Florida Industrial Powe r Users Gr o om' s i•lo t i o n t o D!Strl! :<'-' 
" 11 I R • ·!-mons r" to the 0 f fi ce o f Pub I i c Co 11 o s' · l • s s u q rw s 1 1 o n ! ' z 
l•i:·::••:;o.;,..J are: set o ut b e l o w. 

;r;r· J ,,:;sc r s tha t its petition is tor .1 o·>' · ·rmi rlat i o n oy u ... 
r· :•::.: s:o' 1on that its 

propost::J proJect is a reasonable compltcHl '<~ opti .:m ; hr1t 
Jt 1::; a p r oject wh1c h qua l i f ies for envtt onment<~l ro:; 
l•·co•;r·ty ; etnd , that fund s p r udently invest•·d and e xpended 
ill impl •.:menting the pro jec t wil l be r e coverable t hrough 
1 h· E<"HC mechani s m. 
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: ,; • • ~tl n 366 . 8255 , fl o rida Statutes , do not cont e mplaU! •1 "pr e
•! 1: ··:a:" of the plan under Section 366 . 825 , Fl <.• ridd Stdlllt <::s , 

t·" : : .. ~he project may be "rolled ove1" int o Sec ti On 366 . 8 .~!:1:. , 
~. r .Jd Statutes for Commiss i on con sidcrcH ion . n :co .tlso cnnt,·ncl ~ 
· :. , · he t1otio ns ' arguments that CAAA ,:ompl rcan .,, plans rnu~l 1 i r st 
: · t : to.:o unde r Section 366 . 825 , fl o r ido Std::Ut.'S , ts et t oneous . 
1": · tSSetts tha t neithe r statute r equit "•s d Pctit 1 on~ t to t 11 .. _. Lt:e 
! ·•:. r eqtn rernents of Section 366 . 825 , r'l o t lllu SL.Itute s wlltl ..J 
f ·•t:uon ro r approval of e nvironmen t al t.:Ompliunc .. • uct iviti ~s und~t 
· .• , .. t<lll Jo6 . 8255 , florida Statutes . 

Tr:r ·o r eJects the contention that it is r e quit e d t • m"•'l !Ia·· 
: :: .t• l ruquirements set forth in Sec tio n lb6 . 82~ . flor1da ~ tat tlt~ s . 
: l! 'd.:>LtHmi nation of its Petit ion unoer Sectton 366 . tl.::" , Fl o t idr~ 
: · ,. t•·-·s . Despite its rejection of thi s contenti o p , TECO o'>S<'rls 
· : .• · :t has met the requi r ements o f a f il1 nq undet Secuon 366 . 6:'5 , 
~. : .. n S atues , despite the fac t that ll was no t r equi 1 ed t o do 
~ : 

Even assuming , but not conceding , t he info rmati on 
r equ1red to accompany a voluntary peti tion l o r compll d~ce 
p!an app roval under Section 366. 825 , fl o nda Statut••S , 
m~st accompany a petition under Section 366 . 8~~5 . fl o r ida 
:>tAru f'S , Tampa Electri c has mel ouch ::e quircmcnl . 
/,tt<~ched hereto as Exhibit "A" is a detailed I i s t o f the 

· J: .. ego ri es of informat i on Tampa Elect ric has submit t e d in 
· L:s proceeding i n support of the p r udence o f 1ts 
pt.)posed fGO system as a means o f comply1ng '"'ith CAAA 
i h" ,, I! S02 emissions limitation . The supporting data 
suppllcd by the company su r passes the spirit a nd the 
!~~~~ r o f Section 366.823, florida Statutf'S . 

::1·- ! dflles , t herefo re, are in disagreement as to whi ch s tatu .,. 
:IIi ::> • ..::;.ion s hc Jld havP properly been brought undet . n:co s tands 
' 'Y 1t.s flling under Section 366 . 8255 , Floocia S dtutcs . OPC , ff PUr; 
..,;, l :.r:;, ;. J 11 contend that the action sho uld h t'/f~ p r o p e r 1 y bee r. 
t : . .. . Jrtrfcr Section 366.825 , Florida S1.atu~'·:> . 

P.ule 28 -106 . 204(2) , florida Administrative r:ode , r e qu i r es that 
~01.1 ns c dismiss a petition shall be filed no later than 20 da ys 
a :·· : : s·· r~Jce o f the petition unless otherwis~ provided by law , and 
II" !o·.-: doe:s no t provide o t herwise . However , in so recommcnd.t ng , 

s "' I is cognizant of the fact that the ne w unifo rm rul es became 
cff .. c tivt:! on July 1 , 1998 , and the petition was filed in Nay of 
1998 . Wh tla application of a new uniform rule in this instanc e may 
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appear harsh , o n t he balanc e of staf f ' s an<~ . '/!;!S , n•.:! mouon should 
be denied anyway . In thi s case , none ~ ~ tn~ M•· tons wc : 0 md,!e i n 
a timely manner . TECO filed itg initl.tl !'.•t i il~ll ~lo~y 15 , l-19tl . 
FIPUG did no t Petition to in terve n e unLi l Jtllh: . , !Cl B, ilnd dtd no t 
~tl-" it s Motion to Dismiss until ,June.'\ , 1''''~ . 10•' 1•' tl1.11t .'0 d ,1ys 
clll,• t TECO' s Peti t i o n was initidl ly ftl,•d /g.-rv.•l. OPC did not Ide 
1 s " Suggestion" until July 29 , 1998 , dltd LE!\F l id :10 ft le ltS 
f.!Qti o n to Dismiss u n til August 14 , lCJ'•d . lbwever , e ven if 
timeltnes s we r e not an is s ue , the Mo ti nnM should be deni e d . 

A mo t1o n t o dismiss r aises as a qu .. •st ion ot law •..;he t he r the 
P"ll tion alleges sufficient facts t o s .1Le c1 cause of act1on 
Vil !nes v . Dawkins , 62 4 So .2d 34 9 , 350 (FlcL 1st !1C1i lll . 3) . V.Hnes 
v . Da wkin s describes the s t.anda rd f o t d 1 spus utg o i mo ti o n s t o 
diSmiSS as Whether , with all allegat i ons Ill tho: p~· ll ion ciS:;umed tO 
b·~ true , the petition states a cal•se 0 1 w ton upon whtch r· ·lief 
m..Jy be q :: t; n ted . Id . When mak ing this J,• •·rm:nritl n , r.·· •: 1 1 o: :.a! 
must consid e r only the petition . All ,,. , ,,,lf,,Jn le lll l •·t•!nc••:: dr.1wn 
!t om t llc pe tition must be made i r1 l avo r v t Lhc p L• lit ion e t. l!:L.. 

In o rde r to determine whet he r the pe:t:~o~ s~ ates a -., us~ ot 
actton up o n which r elief may b e gran~ed , 1 1s ~~c~ssa ry to cXJ~!ne 
the elements needed t o be alleged under th<.: subsL •n tive l<~w or. the 
matte r . All of the elements of a ca usa o t ~cti o n must be r•: o pc r l y 
alleg e d in a pleading that see ks affi rmb 1~e relt cf . !(they are 
not , the pleading should be di smissed . ri sln k < . Yr~Priidn , ~~ So . 
?d ~10 {Fla . 1957) . 

The substant ive law govern ing this do~ keL is fou nd in Scct t o n 
16b . 6255 , Flo rida Statutes . Th i s Sec ti on pro vides t hat ,tn 0l0ct ri c 
utili~ y !!12.:i: 

s ubmit to the Commiss1 o n a pet 1 1 on desc r: bing thf' 
utility ' s proposed environmen a! compl i .ncr· cos s i n 
addition to a ny Clean Air Act com!,l tclnce ot l"L tvittes a nd 
costs s hown in a utilit y ' s fil ing untf(•r Ser: ion 366 . !32~ . 
If approv e d , the Commissi o n sna 11 nlloo,1 r e ''l\'t! r y O l the 
u tili ty' s prudently inc ur re d en·:t ! onmental compl1ancu 
with the Clean Air Act , and any amendmen~s thereto o r ilny 
c hange i n the applicatio n or enfo r cf,mCnL th •~ I "O t , Lhrouqlt 
an e nvironmental c ompl iance cosL-r .. t·uv•! ry l ci · o r h,t ts 
sepa rate and apart from the uti 11 'i ' s be2SC r .nes 

l'dSL Commission precedent as set f o rth in Or der !Jo . PSC- 1Jt!- 00 44-
FC.f-E:J , issued J anuary 12 , 199 4 t n Docke t No . 9306 l l -E: I, 1 ~:cog nizcs 
that Section 366 . 6255 , Florida Statues , '' aut ho ri zes the r ecove ry o t 
f>r udent ly incurred environmental compliance costs ~h rough the 
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envi r o nmental cost recove ry factor. " In thdt p:-oc:e•..!dlnl) , Gul f 
?ower Company (Gul f ) requested the collectiOn of r0vunu•!S Lh:ough 
the ECRC prior to a showi ng that the co::>ts wer,• LL'CCHs.Jry or 
prudent , Gulf wa s denied recovery withou t pr.·,udi · ··· · 1\ l •> ttn,ll 
hearing then WdS held unde r Section 366 . ~2~5 , ~·lo t 1d 1 s .allll•·s , t o 
conside r Gulf ' s petition and the prudence o l 1 t .· t··q :··:< '. The 
Commiss ion considered and rejected OPC ' s arqum.:nt h.Jt 1 t the 
utility is ea rning within its range , it 1s 1Jready be1ng 
compe nsated f o r all environmc ntcll exp<'nscs ,md :-; ho uld no t be 
granted recove r y of any env i r onmental expenses tht o ugh ltl•' ECRC . 
OPC a lso argued that the statute onl y permits recovery o f in
serv ice capital investments . Both c-f OPC ' s argumnnts we:-e l c)ec ted 
by the Commission . Bo th o f these a rgume nts are made ag ... li n in this 
petition and , staff belie ves , s hould be re jecc,•u . J\ccc> tdinq t o 
past Comrrission preceden t , Sectic-n 366 . 8:!!>5 , r'l l! iud S t .. tutes , 
opera t es as a mecha nism whe r eby a utility may se.:- l: detcrmllhlt 1011 o ! 
the prudence of a ny anticipated and mand,H .•,1 t!ll\' 1 r <>llm..,nt a I 
compliance project be for e bdnging the p t OJ •~•' t b..:I Or• · thP 
Commission in a cost reco very p roceeding . 

After negotiat i ons be t ween the parties r.~nd stat• . 1s ::>·.J~S 
reld t ing to cost recover y , ROE, and r ecove ry f-" : : o~ ·,:o:=:·:: ::.;, : ·:: : ed 
until a later proceeding. At that time , TECO '.1! 1! ,...em-: hn <· r: b (: f o re 
the Commission t o see k recovery for c xpenso:'! ::> associ t~t ed w1 th 
implemen ting the FGD syst em. Thus , any mcnt ! G il <J ! P<Jr. , ·os l 
recove ry, o r the prope r r e covery peri o d in h·" f.l rJ H.ms 1::. r>o l(>ll<J•!r 
relevant to t hi s proceeding. Th is I a ·;<:s t o r .;cmsrd··r . l\ :on 
quest1.ons of substantive l aw and the pro pc stal\J •• 111 .. ,~·t ·.~h •··h lh•· 
~~Lition should have been fi led . 

Staff believes that it the petitio n i s tal: •_:ll 1n h•· l 1 zh rr.ost 
iavo rabl e to the petitioner , the petit1on s tates a ·ause C' f • ' tl on 
upon •.-~hich relief may be g r anted . Va r nes v . Oaw k 1!\S , a 3~0 . The 
pet_tion states with suff icient c larity the elemPnts necPSsclry for 
relief under Section 366 . 8 255 , Flo rida St..:Jtues . TE:CO s ubmitted a 
pe tition wh1ch described " the utility ' s propo ;cd envi r onmental 
compliance activit ies and project ed envit onmen ~! ~omJ.-i l <• fl '' •! costs 
in addition to any Cl ean Air compliance .. c tl'lltt•·s anu •:osts" as 
rPquired by Secti on 366 . 8255 , florida St<lt.utcs . 

The Motions argue that the languug<: in t lw stat ut~: •.1hicli 
states that ''in addi tion t o any Clean Atr compliance act1v1 i~s and 
costs shown in a utili ty' s f iling under s . 366 . 825 '' means th.Jt any 
filir.g under Section 366 . 8255 , Florida Statu •..!S must ltr st be 
addressed under Section 366 . 825 , fl or ida Statutes . Thts is 
erroneous . Neither Statute contemplates this scena r i o . Staff 
believes that t he p l ain meaning o f Sec ion 366 . 8255 , Florida 
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:;l 1 ute s , me ans t hat t he u t il1 :. y ma y :ulm1 · 1 ! •'t::.i... :. t :> t he 
Commissi on desc rib ing pro po sed e nv i ronn,~ i t .1 t ..:ornp l 1 a nee , h ; Ll vi 1 es 
and p ro jec t ed e nviro nmental cos t s wh i <' l muy be c1dd i t i o n t ,, (o r 
s upplemental to) any Clean Air lie cornpl i I IW •~ ol<'L I Vil i · •:; .,.h it:h t he 
ut 1 11 ty ma y have filed unde r Se c ti on .!• • .;:~ . Fl o r i.da s· ti llites . 
The la nguag e i s inclusive , r athe r than · :c!us1vn of Clea n Air Ac t 
comp l iance a c t ivities . Section 366 . 8:'~ ~~ a.~~ 0 11 t o s~y tllJt : 

If appro ve d , the commis s i on s h<lll .1!low t ec<Wo..' t y o t the• 
ut ili t y ' s prudently inc urred e nv ! : l.>!lmen tu l comp lia nce 
costs , inc luding the c osts inc ur1 0 I 1n c,mp l 1 anc~ w1 th 
t he Cl e a n Air Act , and any amc r ~<rm,•n s ::1'-' I• ' Lo o r .Illy 
cha nge in t he appli c ation o r e nfo r ,· •. ·m· rt t hc• r c' OL, through 
c~n e nvironmental complia nc e c ost - r eco ·c ry f ac t o r t hdt i s 
s e pa r a te and apart from t he ut ility ' rate ba se . 

Obv i o usly, the legis l ature contemp lated rtea n A1 : Ac t comp l i a nce 
acti vitie s to be addressed under 366 . 8~55 , fl o r 1d a Statu t e s . 

Additiona lly, the r e is no ne xus be twe0 1 the Mot ions' a rgume nt s 
hat t he FGD s ystem must be in used a nd use foi l conditio n b e f o r e 

cost recovery can be had and the requ1rem~ n ts o t Sec t1o n 3 6.s:ss , 
Flo r1da S tatutes . The basi s f o r th1 s u gumc nt Wds thaL Se c t i on 
366 . 06( 1 ) , E'lor ida St at ues , pre vo= n t:s th ... • 1·o rnmiss! o n fr om Inc luding 
in r a t e ca lculation s any charge or cos t o f .. ny pro p•.: rly o f a 
uti 1 it y t hat is not i n used and use f ul se r· ice . Th i s i s 1 rnatt e t· 
~r•tch , as d i scussed above , i s no longe r at issu~ l n t h l s doc ke t . 
Cost recove r y for TECO' s proposed F'GD s ys t e m <: 11 1 be cons 1d••r c d a t 
o Int e r da t e . 

The Mo tions also argue t hat Sect 1on J6' . 82S , fl o r ida St a tues , 
r equi r e TECO to seek preconstructio n p :-u it.mc· t· ··n ·""' be fo r e s-::c b ng 
cost reco ve ry unde r Secti o n 366 . 8255 , Fl n 1da !" • H:ue s . Tn1s !S 
l dlse . The t wo Sectio ns , 366 . 8 25 a :-. J •· • . ~ .. :,r, , Flo ri dr~ .~ t.1tUE:S , 
a r '! no t " all i ed ." The y are s e parate s t <~ ' ll •'S . !1 f i 1 i ng und··r on~ 
n.,.s n ; beari ng on the o the r. TEt:O h, ... ;ppropn • e ly ! i leo fo r 
p r 11~ence r e view under Sect i on 366 . 82<~ , Fl o rida S• a tues , a nd ha s 
r•:so:r·1ed unti l a l ater docket t he cost :··c-·: e r y <~ S pec t o t 1 : i li n ') 
UliOe r t hat Section . 

The Mo t j o ns a rgue tha t Sect ion 16t> . ri2<J .r•tl 1GG . f>2'iS , rl <.ll id., 
.;tdtutes , contempl at e a findi ng tha t ba s•· t .t t r:.; r~ r•· l nsulfl ctr·n t t o 
·ove: r e nv1ro nmental costs befo r e the e x t '"ordi !l.t l '/ p r ov1 ;ILIIS .... : .t 

:::ost r ecove ry surc harge can be employ.·d . s .. ·c tl on 366 . 13?.!>5(2) , 
F l o ri da S t a tutes , c l e arl y states tha t 11 a uti ! i Ly ' s pro posed 
e nv i roniT.enta l c ompl iance proj e ct i s appro ved by t he Co rruru s sio n , 
" he c o mm iss ion shall al l ow r e co very 0 1 the u !l il y ' s p t ude nt!y 
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incurred enviro nmenta l compl i · ilh '•' , ·os t :: thro ugh an 
environmental compliance cost-r•·.--ov.•ry t .l• t "• : that 1s s~paratE' and 
apart fro m the utility' s base r .H. •s ." Tl~t·rL' 1s no m,•:nt o n i :1 thr:; 
s e cti o n that a fi nding tha t bw s i' rut•·s dh' rnsuffr ,·r,•nt t o ..:<>v~r 
complia nce costs must be mad,• h,·l ·' l•' tilt' · ·xtto.~o rd inary p r ovrsr .m:. 
of a cost r ecovery surcha rge c: .HI lle empl o y .•d . 

The Mo tions also argue tlhll TI::Cll ' s pe t 1t i o n •,;as tried t oo i t~ t c 
t o c o mply with all the nec c ss 1: y pe unt c i ng and constn: .::uon 
,1ssoc1ated wi t h the f'GD system be t o ~ c he January 1, ::!000 , dead l t r1•' 
t .:> r C1\AA Phase I I comp liance . Compltancv wllh Fed~rol and 5 ' :re 
r e gulations in a timely manner t s r~CO ' s responsib1 1 :~y . 

Section 366 . 8255 , f'l o r ioa S tatues , o nly .:ontemplat e s th.ll til· · 
Commtssion address whet her p,~ · !Lio ns t o : ,•nv i r o nment.Jl uc tiviti•'S 
e:re p r udent and r easonabl e , giv,•n l!h.' ul ~ rnatives . Tht s s~ ...... :. 
d oes not requ i re the Conunt s sio n t o se t a t:imetc~h l " I•' ' 1 h· · 
completion of activities by the l'etitJ Oth:r t o ,•nsu r •' l'·· ttlr o n"r ' s 
t i mel y compliance with its obi iq,H t \ IIIS . 

For the f o r egoing reasons , staff :-e-vmme nds th<~L thf• Ho r :1s 
to D1smiss shou ld be denied as untime l y . Even i f the Ho :: 1on s •: ·· 
cons idered o n the merits , neither OPC, FIPUG , no r LEAF have all.• t· ' 1 
gro unds suppo rt ing a Motion o Dismi ss bccou::;e , with all t !10 
a ll~gations in TECO' s petitio n assumed t o b e t rue , TECC' s pettt i r n 
h .Js stated a ca use o f a ction under Sec tion 366 . 8 :'155 , Fl o r 1d.1 
S tatue s , for which r elief may be g rant~d . 
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ISSUE 2: Shou ld this doc ket b~· clos.,., r! 

RECOMMENDATION : No . 
proceed to hearing on 
all 1ssues identif i ed 

This doc~:c t S i1111l d r .·m.ttn •'1''-'n 1n ,) rd,•r t o 
t he uti lity' s ;•' t: h'll ml until :<t~<·h tttlh' ,,s 
by the pr,!hcc>t i 11 1 11 ,l• • t . 11 •' t •'~''' I V•'I.L l ,lt\Y!:: l 

STAFF ANALYS I S : I f the Commissi on dpf'H'\'•'::' :::L.l:t ' s recommendc.l :on 
HI Issue 1 of t h is recommendati on , tht s d •..:i:et s hou ld ~ err.dlr1 o pen 
tn o rdc t to proceed Lo hea ring on the ut!l!!y' s r· ·Ution .1nd until 
su.:h time as all issues identift ed i·,- tnr. p:·phccHing o : l"t are 
=-·•so 1 ved . 
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