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MEMORANDUM

August 21, 1998

DIVISION OF RECORDS AND REPORTING
DIVISION OF LEGAL SERVICES (J ,@'é)

DOCKET NO. 931065-WS - DISPOSITION OF CONTRIBUTIONS-IN-
AID- OF CONSTRUCTION (CIAC) FUNDS RECEIVED BY MARTIN

DOWNS UTILITIES, INC. IN MARION COUNTY DURING 1990, 1991,
1992, AND 1993.

Please place the attached Summons and Petition, which were

filed in Martin County Circuit Court, in the docket file.
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IN THE C.iCUIT COURT OF THE
MINETEENTH JUDICIAL CIRCUIT,
MARTIN COUNTY

STATE OF FLORIDA

PUBLIC SERVICE comMIssIon T weuift
vs.
MARTIN DOWNS UTILITIES, INC.
Defesdant. CASE NoO.

Summons

PERSONAL SERVICE ON A NATURAL PERSON

TO: Steve Fry
Peter Cummings and Associates

3501 Southwest Corporate Parkway
Palm City, Florida 32302-1567

AMPORTANT

A lawsuit has been [iled agaiast you in this court. You have 20 calendar days after receiving this
summoas to file your written respoase.to the attached complaiat. This respoase must be [liled
with the clerk of the court at the address shown below.

if you do not file your response on time, you may lose your case. (The court could enter a
judgment in favor of the plaintiff and you could lose wages. money aad property without further
warning.)

You may want to costact an attorney right awsy, as court proceedings can get involved and
advise of counsel could be very important to you. If you do not know an stiorney, you may call
an attorney referral service or a legal aid office listed in the telephone directory. If you do not
hire an attorney and chose to represent yourself in court, make sure that your respoase contains
the case number and the names of the parties (as shewn at the top of this page).

The original of your respoase must be filed with:

Clerk of the Circuit Court
Civil Division
100 E. Ocean Blvd. P.0. Drawer 9016
Stuart, Flofida 34994 Stuart, Florida 34995
A copy of your response must also-be mded. or deliyeied (o the plaintiff’s antoraey:
s« Ralph R. Jaeger, Senior Attorney
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

Remember to keep a copy of your respoase for your own referral.

THE STATE OF FLORIDA
TO EACH SHERIFF OF THE STATE: You are commanded to serve this Summons aod a
copy of the Complaiat ia this lawsuit on the above-named defendant(s).

DATED ON ' , 19

ERK OF THE GIRCUTT COURT

CCC-206 By: Man = ™arl



IMPORTANTE
W’

Un pleito ha sido archivado en su contra en ¢sta corte. Usted tiene 20 dns habiles despues de recibir
esta citacion, para archivar su respuesta por escrito a ésia queja. Esta respuesta Jebe ser archivada con
el Secretario de la Corte en la direccidn mostrada abajo.

Si Usted no archiva su respuesta a uempo. Usted quizas pierda su caso. (La Corte eatrard un juicio en
favor del demandador,y Usted perdera su salario, dincro y propiedad sin previo aviso).

Usted tal vez quiera pomerse en contacto con su abogado inmediatamente, como procedimiento, la
Corte le aconseja que un abogado seria de mucha importancia para Usted. Si Usted no conoce ningua
abogado, usted puede llamar al servicio refereate de abogados. o a cualquier oﬁc;na legal citada en el
dnrectono telefonico. Si usted no emplet un abogado, y desea representarse a si mismo en la Corte,
asegirese de que su respuesta contiene ¢l aimero de su caso - los nombres de los participantes, (como
mostrado en la parte superior de este documento).

El documento original de su respuesta debe ser archivado con:

Clerk of the Circuit Court

Civil Division :

100 E. Ocean Blvd. P.0O. Drawer 9016
Stuart, Florida 34994 Stuart, Plorida 34995

Una copia de su respuesta debe ser cnviada a el abogado del demandador perteneciente al nombre y
direccion mostrado al lado de el asterisco en la parte de atras.

Recuerde conservar una copia de la misma, paia »su propio beneficio.

IMPORTANT

Une demande de proces a été déposée conmtre vous 3 ce tribunal. Vous avez 20 jours apres la reception
de cette sommation pour déposer votre réponse écrite a la plainte ci-jointe. Cette réponse doit tre
" déposée aupres du greffier du tribunal & I'adresse mentionnée ci-dessous.

Si vous ne soumettez pas votre réponse a temps, il est possible que vous perdiez le procés. (Le tribunal
pourrait juger en faveur du plaignant et vous pourriez perdre votre salaire, de I'argent ou vos possessions
sans autre préavis.)

Vous voudrez peut-étre consuiter un avocat immédiatement, car la fagon de procéder du tribunal peut
étre compliquée et les conseils d’un avocat pourraient vous &tre tres utiles. Si vous ne connaissez pas
d'avocat, vous pouvez téléphont s0it 3 um bureau de rensecignements coacernant les avocats
disponibies, soit & um service d’aide juridique qui se trouveat dans l'asauaire téléphonique. Si vous
n'engagez pas un avocat et decxdez de prendte vous-méme votre défense devant le tribunal, n’oubliez
pas de mentionner sur votre réponse le numéro de votre affaire et les noms des intéressés (indiqués au
baut de cette page).

L’original de votre réponse doit 8tre soumis au greffier du tribunal A I'adresse suivante:
Clerk of the Circuit Court
Civil Division
100 E. Ocean Blvd. P.0O. Drawer 9016
Stuart, Florida 34994 Stuart, Florida 34995

Une eopie de votre réponse doit également &tre postée ou remise & l'avocat du plaignant le nom et
I'adresse qui se trouvent a coté de la marque de I’autre coté de la page.

N'oubliez pas de garder une copie de votre réponse afin de vous y référer si nécessaire.
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MARTIN COUNTY CIRCUIT COURT

l.. Case Style
State of Florida

Plaintiff
Public Service Commission
VS.
. Defendant___Martin Downs Utilities, Inc.

Judge

Case No.
Larry Schack

1. Type of Case (Place an X In one box only. If the case fits more than
one type of case -- selaect the most definitive.)

DOMESTIC RELATIONS - DIV, “A” TORTS - DIV.“D"

T (S OTHER CIVIL
—____Simplified Dissol. (Kit) _____ Profess, Malpractice - Contracts - Div. D
~Dissolution _ ~Products Liability —_Condominium - Div. D
_____Support-1V-D _____ Auto Negligence ____ RealProperty - Div. C
Mortg. Foreclosure
~Support- Non IV-D _____ Other Negligence ____ Eminent Domain- Div.D |
—_ URESA-IV-D —___ Const. Law- Div.- B
Bond Validation
—____ ADOPTION

URESA - Non IV-D

___ Accounting - Div.
Declaratory Judge-
ments, Specific
Performance - Div-C

Domestic Violence

X___ Other - Div.

Otber Domestic Relations

—____Name Change

il Is Jury Trial Demanded In Complaint?

Yes
X No

ill.  Time Standard Applicable ( Insert date that time standard expires)

Date: August 20, 1998

SIGNATURE OF ATTORNEY FOR PARTY

INITIATING ACTION:

BY: _Mﬁgﬂ%ﬂf/?




IN THE CIRCUIT COURT OF THE
NINETEENTH JUDICIAL CIRCUIT IN
AND FOR MARTIN COUNTY, FLORIDA

STATE OF FLORIDA
PUBLIC SERVICE COMMISSION CASE NO.:

Petitioner, DIVISION:

V3.

MARTIN DOWNS UTILITIES, INC.

Respondent,

PETITION TO ENFORCE FINATL ORDER

Petitioner, Florida Public Service Commission (Commission), by
and through its undersigned attorneys and pursuant to Sections
120.69, 367.011, and 607.1406, Florida Statutes, petitions this
Court to enforce Commission Order No. PSC-97-1147~-FOF-WS, and in
support thereof states:

BACKGROUND

1. Section 367.011(2), Florida Statutes, gives the Commission
exclusive jurisdiction over each utility with respect to its
authority, service, and rates.

2. Section 367.171(1), Florida Statutes, states that the
provisions of that chapter shall become effective in a county of

this state upon adoption of a resolution by the board of county

commissioners.



3. By resolution, effective September 23, 1980, Martin County
gave jurisdiction over investor-owned water and wastewater
utilities in Martin County to the Commission.

4, Martin Downs Utilities, Inc. (Martin Downs or utility), an
investor-owned water and wastewater utility, was incorporated in
the State of Florida in April 1981. Subsequent to the above
resolution, Martin Downs applied for and was granted Water
Certificate No. 343-W and Wastewater Certificate No. 301-S by this
Commission.

5. Initially, Martin Downs was a wholly-owned subsidiary of
Southern Realty Group, Inc. (SRG). However, on January 25, 1990,
Martin Downs was recapitalized and then sold by SRG, to an entity
controlled by certain SRG shareholders.

6. Section 367.101, Florida Statutes, specifically gives the
Commission authority over the utilities’ charges for service
availability. Service availability charges collected by a utility
are treatéd as contributions-in-aid-of-construction (CIAC).

7. On October 26, 1990, Martin Downs filed for authority to
continue to collect gross-up on CIAC. By Order No. 25360
(Attachment 1), issued November 19, 1991, Martin Downs was granted
authority, subject to the conditions in Orders Nos. 16971 and
23541, to continue to collect the CIAC gross-up using the full

gross-up formula. The collection of CIAC gross-up was designed so



that it would offset the actual income tax liability incurred by
the utility for its collection of taxable CIAC.

8. Martin Downs was a Class A utility which provided services
to approximately 3,486 water and 2,981 wastewater customers in
Martin County. According to the 1992 annual report, operating
revenues were reported as $1,112,379 for water and $1,040,717 for
- wastewater. The utility reported net operating income of $291, 382
for the water system and $261,177 for the wastewater system.

9. In compliance with Order No. 16971, Martin Downs filed
its CIAC reports for the fifteen-month period October 1, 1989
through December 31, 1990, and for the year ended December 31,
1991.

10. Martin Downs' facilities were sold to Martin County on
August 12, 1993. By Order No. PS5C-93-1484~-FOF-~WS (Attachment 2),
issued October 12, 1993, in Docket No. 930818-WS, the Commission
acknowledged the transfer of the water and wastewater facilities to

an exempt governmental entity and canceled Certificates Nos. 343-W

and 301-S.
11. The disposition of CIAC gross-up collections was not
addressed by Order No. PSC-93-1484-FOF-WS. Therefore, Commission

staff opened Docket No. 931065-WS on November 4, 1993 (23 days
after issuance of Order No. PSC-93-1484-FOF-WS), to address the
disposition of excess gross-up funds collected by Martin Downs for

the period October 1, 1989 through August 12, 1993.



12. By letter dated November 23, 1993 (Attachment 3),
Commission staff advised the attorney that was currently
representing Martin Downs that the disposition of gross-up funds
collected prior to August 12, 19393, would be addressed in the
newly-opened docket. That letter referenced Orders Nos. 16371 and
23541, orders governing CIAC gross-up (orders attached as
. Attachments 4 and 5, respectively).

13. By that same letter, Commission staff also submitted its
preliminary refund calculation numbers to the wutility. This
preliminary analysis indicated that the utility had collected
excess gross-up, and that a refund might be required.

14. .On December 16, 1993, the utility responded indicating
that it disagreed with certain adjustments made by Commission
staff. The Commission staff and the utility had several telephone
discussions regarding the differences. As a result, by letter
dated October 11, 1994, the Commission staff requested additional
clarifying information.

15. However, by letter dated November 15, 1994, Martin Downs’
former shareholders inquired about whether the Commission had
continuing jurisdiction over the CIAC gross-up refund now that the

utility was being liquidated.



16. By letter dated, November 29, 1994 (Attachment 6),
counsel for the Commission advised Martin Downs that the Commission
still had jurisdiction over the CIAC gross-up funds. Subsequently,
on January 12, 1995, the utility responded to staff’s concerns with
revised schedules and additional clarifying information.

17. However, the Commission directed its staff to hold
- workshops to discuss the current practices employed in dealing with
the taxability of CIAC and to discuss viable alternatives. While
these workshops were being scheduled, the records of the Department
of State éhow that Martin Downs was administratively dissolved as
of August 25, 1995,

18. Pending the holding of these workshops, and further
guidance from the Commission on the proper handling of CIAC gross-
up cases, Commission staff temporarily delayed the processing of
this type of case. However, by Order No. PSC-96-0686-FOF-WS,
issued May 24, 1996, the Commission directed its staff to continue
processing CIAC gross-up and refund cases pursuant to Orders Nos.
16971 and 23541.

18. Then, on August 20, 1996, the Small Business Job
Protection Act of 1996 (The Act) became law. The Act provided for
the non-taxability of CIAC collected by water and wastewater
utilities effective retroactively for amounts received after June

12, 1996. Collections on or before that date remained taxable.



20. Resuming the processing of this case, Commission staff
made further inguiries of Martin Downs.

21. By letter dated July 25, 1997, Steve Fry responded to
these inquiries for the utility as follows:

a. Martin Downs Utilities, Inc. (MDU} sold all of
its assets to Martin County. That sale was
closed in August, 1993. Subseguent to the
sale, MDU was dissolved and the MDU
Liquidating Trust was established to liguidate
the company.

b. The Florida Public Service Commission (PSC)
relinquished its Jjurisdiction in October,
1993. The PSC’s Order did not reserve any
jurisdiction over any MDU matters.

C. The last contact I had with the PSC was in
early 1996.

d. The Liquidating Trust was terminated in late
1996.

e. Neither MDU nor the Liquidating Trust have any

assets or employees, nor do they transact any
business. There are no bank accounts.
f. Due to two floods that occurred in the
building formerly occupied by this company,
and the relocation of this office, the few
remaining MDU files are in a state of general
disorder.
Based on the foregoing, I cannot answer any of the
gquestions described in your letter other than the first
gquestion, “Are there any funds in the CIAC Tax Impact
Account of MDU?” That question is answered by . . . [e]
above.

22. In reviewing the response, the Commission found that
Order No. PS8C-93-1484~FOF-WS, issued October 12, 1993, merely
acknowledged the sale (approved as a matter of right pursuant to
Section  367.071(4) (a), Florida Statutes), canceled the
certificates, andv closed the docket, and did not address any
continuing Jjurisdictional questions or say anything about

relinguishing jurisdiction.



23. In Proposed Agency Action (PAA) Order No. PSC-97-1147-
FOF-WS (Attachment 7), issued September 30, 1997, the Commission
interpreted the powers given to it by Section 367.011, Florida
Statutes, and determined that it was not necessary for the October
12, 1993 Order to specifically retain jurisdiction or advise Martin
Downs that refunds of CIAC gross-up for the period from October 1,
1989, through the date of sale might be required. That PAA Order
was not protested and became final on October 21, 1997.

24. Also, by opening Docket No. 931065~WS (opened November 4,
1993), by sending the November 23, 1993 letter, and by several
other letters and meétings, Martin Downs was given ample notice
that the funds.in the CIAC Tax Impact Account were still subject to
refund. Further, Orders Nos. 16971 and 23541 specifically stated
that the funds in this account would only be used to pay the taxes
associated with the collection of the CIAC gross-up or they would
be refunded to the contributors.

25, The Commission’s authority to address matters which
occurred prior to the cancellation of a utility’s certificate has
been addressed 1in Charlotte County v. General Development
Utilities, Inc., 653 So. 2d 1081 (Fla. 1lst DCA 1995). In that
case, Charlotte County claimed that the utility overbilled it for
service. The complaint was filed after the sale of the utility and
cancellation of its certificate, but involved overbilling which

occurred prior to the sale and cancellation. The Court held that



the Commission had exclusive jurisdiction over the matter which
occurred before the sale and cancellation of the certificate. The
Court looked to the Commission’s jurisdiction as defined by Section
367.011(2), Florida Statutes, and the definition of “utility” under
Section 367.021(12), Florida Statutes.

26. Through Order No. PSC-97-1147-FOF-WS, the Commission
+ required Martin Downs to refund CIAC gross-up funds in the amount
of $32,361 for the fifteen-month period ending December 31, 1990,
and $22,064 for fiscal year 1991, plus accrued interest through the
date of refund, for gross-up collected in excess of the tax
liability for those periods. That Order further required all
refund amounts to be refunded on a pro rata basis to those persons
who contributed the CIAC gross-up funds within six months of the
effective date of the order. Within thirty days from the date of
the refund, the utility was to submit copies of canceled checks,
credits applied to monthly bills or other evidence that verified
that the utility had made the refunds. Within thirty days from the
date of the refund, the utility was also to provide a list of
unclaimed refunds detailing contributor and amount, and an
explanation of the efforts made to make the refunds. No refund was
required for the years 1992 and 19893.

27. The Commission has now determined that no refunds were



made and that all funds, including those in the CIAC Tax Impact
Account, were dispersed by the Martin Downs Utilities Liquidating
Trust (Liquidating Trust) to the shareholders several years ago.
Therefore, the utility has not complied with the requirements of

Order No. PSC~97-1147-FOF-WS.

ENFORCEMENT OF ORDER NO. PSC-97-1147-FOF-WS

28. Despite all indications that a refund would be required,
the Liquidating Trust apparently distributed all funds without
retaining at least the amount left in the CIAC Tax Impact Account
to cover any possible refunds.

29. Section 607.0834(1), Florida Statutes, specifically
provides in pertinent part:

A director who votes for or assents to a distribution

made in violation of s. 607.06401 . . . is personally

liable to the corporation for the amount of the

distribution that exceeds what could have been.

distributed without violating s. 607.06401 . . . if it is

established that he did not perform his duties in

compliance with s. 607.0830.

30. Section 607.06401(3), Florida Statutes, provides in
pertinent part:

No distribution may be made, if after giving it effect:

(a) The corporation would not be able to pay its debts as
they become due in the usual course of business;



31. In this case the Liguidating Trust apparently distributed
all funds without retaining any amounts whatsoever and without
giving notice to the Commission or the contributors of the CIAC
gross-up to which the refund would be due. In order for a
dissolved corporation to dispose of claims which are contingent,
conditional, or unmatured, the corporation must, pursuant to
- Section 607.1406(4), Florida Statutes, give notice to the claimant.
The Liquidating Trust did not appear to follow this procedure.

32. In order for a director to be held liable for an unlawful
distribution, a proceeding must be “commenced within 2 years after
the date on which the effect of the distribution was measured under
s. 607.06401(6) or (8).” Section 607.0834(3), Florida Statutes.
Although the Commission does not know when the distribution was
made, the sale was not consummated until August 12, 1993, and
Docket No. 931065-WS was opened on November 4, 1983. Section
607.01401(20), Florida Statutes, defines proceeding as one that
“includes civil suit and | criminal, administrative, and
investigatory action.”

33. Although there may be some question whether the opening
of this docket satisfied the requirement that a proceeding be
commenced within 2 years of the effect of the distribution, Section

607.1406(13), Florida Statutes, states that a shareholder may be

10



held liable for a claim against the corporation if a proceeding is
begun prior to the expiration of three years following the
effective date of dissolution. The Department of State indicates
that the date of dissolution was August 25, 1995, and it appears
that a proceeding against the shareholders could be brought some
three years after that date.

34. 1In the case at hand, there was a distribution made to
shareholders, and the Commission believes that both the directors
who made the distribution, and the shareholders who received the
distribution, could, absent certain defenses, be held liable for
the refund required by Order No. PSC-97-1147-FOF-WS.

35. Section 120.6%(1) (a), Florida Statutes, entitled
“Enforcement of agency action,” provides: “Any agency may seek
enforcement of an action by filing a petition for enforcement, as
provided in this section, in the circuit court where the subject
matter of the enforcement is located.”

36. Therefore, finding that Martin Downs has not complied
with its lawful order, the Commission files this Petition to
Enforce Final Or@er No. PSC-97-1147-FOF-WS pursuant to Sections
120.69, 367.011 and 607.1406(9)-(15), Florida Statutes. The
Commission seeks to have the refund provisions of Order No. PSC-97-
1147-FOF-WS enforced against either the shareholders or the

directors of Martin Downs.

11



37. Pursuant to Section 367.011(2), Florida Statutes, the
Legislature has empowered the Commission to have exclusive
jurisdiction over each regulated utility with respect to the
utility’s authority, service and rates.

38. Section 367.011(3), Florida Statutes, states:

The regulation of utilities is declared to be in the

public interest, and this law is an exercise of the

police power of the state for the protection of the
public health, safety, and welfare. The provisions of

this chapter shall be 1liberally construed for the

accomplishment of this purpose.

39. The Commission’s main ability to exercise the police

power of the State is accomplished through enforcing compliance

with its orders. See AMI Anclote Manor Hosp. v. State ex rel.

Weber, 553 So. 2d 199, 18%-200 (Fla. 2d DCA 1989) (if the

legislative intent is clear that the state body has been accorded
the power to protect the state’s citizens, then the use of parens
patriae is appropriate). Given the statutory grant of authority
empowering the Commission to come béfore this Court to carry out
its duties pursuant to Chapter 367, it would frustrate the intent
of the Legislature to not enforce Commission orders.

WHEREFORE, the Petitioner, State of Florida Public Service
Commission, petitions this Court to enforce Commission Final Order
No. PSC-97-1147-FOF-WS, issued September 30, 1997, against either

the shareholders or directors of Martin Downs Utilities, Inc.

12
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Respectfully submitted, thiscikyﬁgday of 422224042% , 1998.
14

ROBERT D. VANDIVER, General Counsel
Florida Bar No. 344052

Za G B fragior

RALPH F. JAEGER; Senigtr Attorney
Florida Bar No. 326534

FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850
Telephone No.: (850) 413-6199
Facsimile No.: (850) 413-6250

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of this Petition
-1/
to Enforce Final Order has been furnished by U.S. Mail, this‘Z* -

day of ZZLugécdzL' , 19 ?51 to Steve Fry, Agent for Martin Downs
J

Utilities Liquidating Trust, Peter Cummings and Associates, 3501

Southwest Corporate Parkway, Palm City, Florida 32302-1567; and to
David R. Giunta, Agent for Martin Downs Utilities, Inc., One

Woodward Avenue, Suite 2400, Detroit, Michigan 48226.

4 y/d 4
Ralph R. Jaeger, Senior Attorney
FLORIDA PUBLIC SERVICE COMMISSION
2540 Shumard Oak Boulevard

Tallahassee, Florida 32399-0850
(850) 413-6199

13



—_ ATTACHMENT 1

T 3L

e oan Jisoe 91 FPSC 11:389

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for authority to ) DOCKET NO. 900870-WS
continue gross-up of contributions~ ) ORDER MHO. 25360
in-aid-of-construction (CIAC) in ) ISSURD: 1171979t
Martin County by MARTIN DOWNS )
UTILITIES, INC. )

]

The following Commissioners participated in the disposition of
this matter:

THOMAS M. BEARD, Chairman
SUSAN P. CLARK
J. TERRY DEASON
BETTY EASLRY
MICHAEL McK. WILSOM

BY THE COMMISSION:

NOTICE 19 HEREBY GIVEN by the PFlorida Public Service
Commission that the action discussed herein is preliminary in
nature and will become final unless a person whoss interests are
substantially affected files a petition for a formal proceeding
pursuant to Rule 25-22.0290, Florida Administrative Code.

CASE_BACKGROUND

In Order No. 23541, issued Cctober 1, 1990, wa detarmined that
any wvater and vastewater utility currently grossing-up
contributions-in-aid-of-construction (CIAC) must file a pstition
for continued authority to gross-up. On October 26, 1990, Martin
Downs Utilities, Inc. (Maxtin Downs) timely filed a petition
tnoquut:lng approval to continue to collect the gross-up on its
c =. . . . ‘ .

ARPROVAL CONTINUE TO GROZS-UP

In accordance with Order No. 23341, Martin Downs has provided
the Commission with a statement shoving an actual above-the-line
tax liability, cash flov stataments, a statament of interest
coverage indicating a times interest sarned (TIE) ratio of less
than 2%, and a statemant that it does not have an alternative
source of financing available at & reasonable rats. JFurther, as


http:indicat!.n9

91 FPSC 11:390 FPSC

ORDER NO. 25360
DOCKET NO. 900870-~wS
PAGE 2

justification for the gross-up, Martin Downs states that it will
incur an above-tha~line tax 1liability associated wjith the
collection of CIAC and that it will not be able to generate the
funds to finance the taxes either through its existing rates or
alternative tinancing. Martin Downs also indicated that |{t
sslected the full gross~-up method bacause it believes that this
method is the least costly slternative and it has not resulted in
competitive disadvantage or decreased growth in the service area.
Finally, Martin Downs submitted proposed tariffs for the gross-up.
Based on the information filed, ve find that Martin Downs has
demonstrated a contimied need to collect the gross-up. Its request
to continue collecting the gross-up is, therefore approved. The
proposad tariffs filed by Martin Downs will be effective upon
sxpiration of the protsst period set forth in the Notice of Further
Procesdings attached to this Order.

All CIAC gross~up collections are to be made in accordance
with the accounting and rsgulatory treatments and record keeping
prescribed in Orders Nos. 16971 and 23%41, and all nsatters
discussed in the body of those Orders ars expressly incorporatasd
herein by reference. .

In consideration of the foregoing, it is

ORDERED by the Plorida Public Service Commission that approval
is granted for Martin Downs Utilities, Inc. to continue collecting
the gross-up on CIAC. It is further

ORDERED that all gross-up CIAC collections shall be made in
accordance with the provisions of Orders Nos. 16971 and 23541 which
are incorporated harein by reference. It is further

ORDERED that the provisions of this Order are issued as
proposed agency action and shall become final, unless an
appropriate petition in the form provided by Rule 2%-22.029,
Florida Administrative Code, is recaived by the Director of the
Division of Records and Reporting at his office at 101 East Gainses
Strest, Tallahasses, PFlorida 32399-0870, by the date set forth in
the Notice of Further Procesdings belov. It is further

ORDERED that the proposed tariffs filed by Martin Downs
Utilities, Inc. shall be effective upon the expiration of the
protest period sat forth in the Notice of Purther Procsedings
attached to this Order. It is further
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ORDER NO. 25360
DOCKET NO. 900870-WS
PAGE 3

ORDERED that in the event no timely protest is received, this
docket shall be closed.

By ORDER of the Florida Public Service Commission, this
19¢th day of NOVEMBER . 1991 .

B rector .
Division of ords and Reporting

(S EAL)
NRPF



ATTACHMENT 2

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: RNotice of Sale of Assets ) DOCKET NO. 930818-WS

of Martin Downs Utilitles, Inc. ) ORDER NO. PSC-91~1484~FOFP-WS
to Martin County, Florida. } ISSUED: October 12, 1993
)
)

QRDER ACKNOWLEDGING SALE. CANCELLING CERTIFICATES
AND CLOSING DOCKEL ’

)nv THE COMMISSION:

On August 17, 1993, Martin Downs Utilities, Inc, (Martin Downs
or Utility} filed an application with this Commission for
acknowledgment of the transfer of its water and wastewater
facilities to Martin County. The sale occurred on August 12, 1993,

The provisions of Section 367.071, Florida Statutes, require
an application for approval of sale or transfer of water andj/or
wastevater utilities to governmantal agencies, although such sales
are approved as a matter of right. Subsection 367.022(2), Florida
Statutes, exempts from regulation by the Commission systems owned,
operated, managed or controlled by governmental agencles.

Rule 25-130.037(3)(e), Florida Administrative Code, requires a
utility to submit a statement regarding disposition of customer
deposits. All customer deposits held by Martin Downs were
transferred to Martin County upon consummation of the sale.
Commission requirements regarding regulatory assesssent fees have
been met, and there are no dockets pending involving this systesm.

Oon the basis of the foregoing, we find it appropriate to
acknowledgs the transfer of the water and wastewater facilities of
Martin Downs to Martin County and cancel Certificates Nos. 343-W
and 3101-S., The Certificates have been returned to this Commission

or cancellation. It is, therefore,

ORDERED by the Florida Public Service Commission that the sale
of the facilitias of Martin Downs Utilities, Inc., Post Office Box
620, Palm City, Florida 34990, to Martin County Board of County
Commisaioners, 2401 Southeast Monterey Road, Stuart, Florida
33496, is hereby acknowledged. It is further

ORDERED that Certificates Nos. 343-¥ and 301-6 are hereby
cancelled. It is further
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ORDERED that Docket No. $30818-WS is hereby closed.

By ORDER of the Florida Public Service Commission this 12th
day of October, 1993.

Director
lecords and Reporting

b3 TRIB
Division o

{SEAL)

The Florida Public Service Commission is required by Section
120.59(4), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is avallable under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notlce
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission*s final action
in this matter may request: 1) reconsideration of the declislon by
tiling a wotion for reconsideration with the Director, Division of
Records and Reporting within fifteen {15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme
Court in the case of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water or sewer
utility by filing a notice of appeal with the Director, Division of
Records and Reporting and filing a copy of the notice of appeal and
the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule $.110, Florida Rules of Civil Procedure. The
notice of appeal must be in the form specified in Rule 9.9%00 (a),
Florida Rules of Appellate Procedure.

el
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Commissioners:
J. TERRY DEASON, CHAIRMAN
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DIVISION OF WATER &

SUSAN F. CLARK WASTEWATER

LUIS J. LAUREDO CHARLES HILL

JULIA L. JOHNSON DIRECTOR
(904) 488-8482

Public Serbvice Commission

November 23, 1993

Mr. F. Marshall Deterding

Rose, Sundstrom & Bentley

Post Office Box 1567
Tallahassee, Florida 32302-1567

Dear Mr. Deterding:

According to our records, the purchase of Martin Downs Utilities, Inc.'s
facilities was concluded on August 12, 1993. By Order No. PSC-93-1484-FOF-WS,
in Docket No. 930818-WS, issued October 12, 1993 the Commission acknowledged
transfer of the system. The disposition of CIAC gross-up funds was not addressed
in that docket. However, Order Nos. 16971 and 23541 require that any gross-up
amounts collected in excess of a utility’s actual tax liability resulting from
its collection of CIAC, shall be refunded on a pro rata basis to the contributors
of those amounts. Therefore, we are required to address the disposition of
gross-up funds even though the utility’s facilities have been sold to the County.

Staff must address the collection of gross-up funds from October 1, 1989
through August 12, 1993. We are in receipt of the gross-up information for the
years ending 1990 and 1991. Order Nos. 16971 and 24129 require that utilities
annually file information which would be used to determine the actual state and
federal income tax liability directly attributable to the CIAC and whether a
refund of the gross-up is appropriate for any given year for which gross-up was
in effect. If the utility was not grossing-up during any period, please provide
a statement from the previous owners that would confirm that gross-up was not
collected. Before we can finalize our calculations, the following CIAC gross-up
information must be provided for each year for the period January 1, 1992 through
December 31, 1992 and the period January 1, 1993 through August 12, 1993.

1. A detailed statement of the CIAC tax impact account;

2. Signed copies of the utility’s federal and state incoms tax
returns or completed copies of the CIAC report form (copy
attached), (Federal and State tax returns filed in connection
with CIAC gross-up may be given confidential treatment if
filed in accordance with Rule 25-22.006, Florida
Administrative Code.

3, Workpapers which show the treatment of CIAC on the tax return.

FLETCHER BUILDING & 101 EAST GAINES STREET & TALLAHASSEE, FL 32399-0850
An Affirmative Action/Equal Opportunity Employer
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In addition to the above three items, staff requests the following:

1. The actual above-the-line tax liability before the effect of
CIAC is taken into’ consideration;

2. The actual above-the-line tax liability after the effect of
CIAC is taken into consideration;

3. The amount of CIAC collected for the reporting period;

4. The amount of gross-up collected for the reporting period;

5. Calculation of the amount of over or under collection of CIAC
gross-up;

6. The proposed amount of refund and interest, if any;

7. The proposed method of refund.

We have reviewed the CIAC gross-up reports as filed for each year 1990
through 1991. Based on our review of the files, staff believes the utility has
collected gross-up in excess of the amount of taxes related to the collection of
taxable CIAC. A copy of our preliminary analysis of the refund calculation is
attached. This calculation is consistent with the calculation adopted by the
Commission in Order No. PSC-92-0961-FOF-WS. If you disagree with our preliminary
calculation, please provide us with supporting documentation.

In addition, our review of the 1990 and 1991 CIAC gross-up reports resulted
in several questions. We are unable to determine how the above-the-line income
and below-the-line income relates to the taxable income reported on your tax
return. Please provide a reconciliation for the taxable income as reported on
the 1990 and 1991 Income Tax Returns with the taxable income reflected in
exhibits no. 1 of CIAC gross-up reports. Until data addressing these questions
have been received, our calculations cannot be finalized.

Company response to the above questions should be provided no later than
December 23, 1993. Gross-up refunds and verification of the refunds will be
required and monitored regardless of whether the certificate has been cancelled
due to the sale to Martin County.
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Should you have any questions, please let me know.

d Sincarely,
4--——-3#' % UM
/33t ,

ennifer/J. Biora
egulagry lyst
Enc. (2)

cc: Division of Water and Wastewater (Hill, Kosloski, Meador)
Division of Legal Services (0‘ Sullivan, Summerlin)
Division of Auditing & Financial Analysis (Hicks)

Mr. Jonathan Ferguson, County Attorney
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Request by FLORIDA WATERWORKS
ASSOCIATION tor investigstion of
proposed repsal of Sectioa 118(d),
Iatezns] Revenus Code

(Contributions in Aid of
Conatruction).

DOCKET WO. $60184-M
ORDER MO0. 14971
1S8UKD: 12~18-86

Wl Sl S gt A Rt

The following Comminsioners participated in the
disposition of this matter:

GERALD L. GUNTER
JOHN T. HERNOOR
KATIE NICHOLS
NICHARL McK. WILSOM

5Y THE COMMISSION:

JMOTICE is heraby given DBy the Plorida Public Service
Commission of its intent to gqrang, pursuant to Sactioas
367, 33 247.14} , 367.12%, PRloxida Statutes, and
[ 17 8 m ‘Anbgjescative Code, aspproval of the
rletide mumtm Assecistion‘y request that water and sewer
utilities subject to this Commission‘'s jurisdiction be sllowad
to amend their service svailadility policies to mseset the taz
impact on Coatributions in Aid of Construction (CIAC) resulting
éro. the awdnnt of Section 118(b) of the Internal Revanue
ode

Congcress has passed and the President haa signed the Taz
Reform Act of 1986 (Act), which amends, sffective Januacty 1,
1987, Section 113(b) of the Internal Revenue Code.

Sectica 118 is entitled, "Contridutions to the capitsl of
& cocrporation®. Section 118(a) states, "In the cass of a
corporation, gross income does not include any contribution to
the capital of th tagpayet.® Prior to the passsge of the Act,
Saction S18({d) (1), antitied “*Contributions ia aid of
construction®, stated, :

Contributions in aid of Construction. 1)
Ganerasl Rule. Por purposes of this section,
the term “contribution to the capital of the
tazpayer® {ocludea say amount of money of
other propetty teceived fcrom any pecson
{whether or moc 3 sharsholder} by a regulated
public wtility which provides electric
arergy. gas (through a3 local distcibutiom
system or transportition Ly pipeline), water,
ot sewerasge disposal services if-~ .
(A) asuch smount is s contribucion in aid of
construction,
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(8) whare the contributioa is ia property
which is other than slectric muz. (71 8
steam, water, or sevsge dispossl fscilities.
suth amount mests the requitements of the
expanditute rule of parsgraph (1), and

{C) awch amounts {(or any property ascquiced
or comsttucted with such asmounts) aste not
included in the tazpayer's rtate bass for
cate~making purposes.

Section 118({b) now reads:

[4-1] COWTRIBDUTIONS 1IN AID OF COMSTRUCTION
EIC.~=For purposes of subsection (a), the
term “costribution to the capital of the
tazpayet” doss not include asny coatribution
ia aid of comstruwction ar oasny other
coatribution

suptomes. asis supp ).

Thus CIAC paid to s wutility by developers and other
customers may be tcreated as groas iacome to the utility and may
be subject to taxstioam.

BEQUEST OF FIORIDA WATERWORKE ARSOCIATION

In tesponse to the changs im the tax law, the Frlorids
Watervorks Asscociatioan has requested thst this Commiasion enter
sn erder which provides as follows:

8) On snd sfter Jenuscty 1, 1907, the effsctive daste of
the repeal of Bection 118(b) of the Internsl Revenus Code,
utilities may collect from developers asnd othets who transfer
property and amounts te & wtility as CIAC, which transfers had
besn ezcluded (rom tazxable imcome putsusat te Section 118(b) of
the Intermal Revenus Cods sn amount equsl to the tax impact.

B) The tax iqaet smount te ba collected ashsll be
datecrnined using the formuls

mm-’ X(reom .

]
1) &R = applicadle serginal rste of Pedersl asnd State

Corporate Imcoms Tax if ome is able oa the value of
c:::::utlm which sust be included ia tazsble imcome of the
w Y.

2) R shell be deternined ss follows:
N e BT oI (8
8T = Applicable marginal cate of State Corperats Imcome Tax

T « Aprlicsdle ascgiasl rete ot Foderal Income tu. sither
onrperste or individuasl.

3) F o Dollar Amount of chargrs peid te a wutility as
contridutions in aid of conatractiur oftich suat be included in
tsxable income of the utility, and which had been excluded in
tasable incoms pursuvant te Section 118(d) of the Interns!
fevenus Code.
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4) # » Dollacr smount of propecty comveyed to utility
whicia must be included im tazsble income of the utility, and
which had bessn excluded from tazable iacome pursusnt to Section
118{b) of ths Intarnasl Revenus Code.

¢} The CIAC tax impsct amounts, as determined in
Pacageaph (b), shall be deposited as teceived into s fully
funded interest Dearing escrow sccount, hersinasfter
refected to as the °CIAC Tax [apact Accoust®. Monies (n
the CIAC Tax Impact Account may be withdrawn periodically
for the purpose of paying that portion of the estimated
Federal and State income tax expense which can be shown to
be dicectly attributable to the repea) of Section 118(b)
of the Internsl Revenus Code and the inclusion of CIAC in
taxable income. Annually, following the preparstion and
tiling of the wutility's annual Federal and State income
tax ceturns, & determination shall be made as to tha
actusl Fedearal and State income tax aezpense that is
directly attributable to the inclusion of CIAC ia tazabdle
income for tha taz year. CIAC tax impact monies received
during the taxz year that ace in ezcess of the actusl
smount of tax expense that is asttributable to the receipt
of CIAC, toqethsr with interest earned on such axcess
monies held in the CIAC Tazx Impact Account must be
ceafunded on & pro rats basis to the pacties which made the
contribution and paid the tax impact asmounts during the
tax year. The utility is required to maintain adequate
tecords to' sccount for the receipt, deposit, and
withdrawal of monies in the CIAC Tax Impact escrow
account. A detailed statement of the CIAC Tax Impact
Account, including the annual determination of actusl tax
expenss attcibutadble to the repeal of Section 118(d) of
the Internal Revenus Code shall be submitted as a part of
the utility s snnusl repost.

dq) The smount of CIAC Taxz Ispact collected Dy s utility
shall not be trsated as CIAC for catemaking purposes.

wWe 3shall grant Florida Waterworks Associstion's request
subject to the following modifications:

1. All net savings in tax sipense resulting from passage
of the Act related to jurisdictionsl operations shall be offset
against any iacreasss in tax expense due to taxation of CIAC
before monies are withdrawn (rom the sscrow account.

2. Annuslly, following the preparation and filing of the
utility's annual Federal and State income tax rceturns. the
utility shall file with the Commission the following
information which will receive confidential tceatmant:

s. Signed copt-; of said PFedersl and State
Income tax ceturns.

b. Wockpapers, related to 3sid  returas,
which show the trestment of CIAC on said
,retusas.

€. Workpapers showing the calculation of any
taz savings resulting from the Act aand
related to jurisdictionsl operastions.

rove.

- N .
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2. In the event 'that uxcess monies ste determined to
have bees withdrawn from the escrow account. the wtility ahsill
tepsy 3514 womies to the sccount together with amy essraings on
tha sccouat loat becsuse of the withdrewsl.

4. The sepott of the escrow acctoumt activity shell
include a record of jatersst escrmed snd cefunded o3 well as &
caleulation of taz sevimgs.

In the event thet & utility does not wish to furnieh ita
tex teturn, 8 substitute ceporting formst ascceptsble to sttt
may be provided with sseurence that signed copies of the tax
teturn sre svailsble to steff uwponm request for ceview and asudit.

X L e i S % NUI 2t
[NTERRAL REVENUE SERVIC

It is possidle to {iaterpret the langusge of the smended
Saction 118(d) im such & manner that CIAC received f(rom
developern and CIAC ceceived (rom Cuture tetapayers con De
segregsted so thet oniy CIAC receipts from future catapayers
would be subject to taxstion. As there wouid appesr to bde soms
support for this position im priozr litigstion in the eres, this
ides is worth pursuing. Also, some items of taxstion may be
svoided if title does not psss. This possibdility should alse
be pursved,

Consequently, we will cequire the Flerids Waterwerks
Assocletion 2o heve one of its mesbers request from ths
Intecns! Revenus Service » letter ruling to claritfy the mesning
af the new Section 118(b).

] This Commission shsll participete fuily ian the iastter

- tuling process. This includes the drefting end spprovai of the
.. request snd sll sudsaguent meatings on the issve with the
Interns] Revenus Service., All contects with the Internsi
Revenun Service by eny party shail dDe reported.

In view of the omergency astute of this sstter, the %ime
nﬁ:g“!ot protesting this PAA etder ahall expice on Decamber
L 4 -

fa considecation of the sbove, it ia

ORDERED by the Florids Public Servics Commission that the
tequast of the Florids Wetsrworks Associstion, as set forth and
i€ied in the dody of this order, is gramted. It is further

ORDERED that the Floride MWaterworks Association ahell,
within a reasonsble time. have one of its sembers request from
the Interms) Revenws Bervice s letter ruling clecitying the
mesaing of tha naw Section 118(B) of the Intecrnsl Revenus Code,
with respect te the mstters rsised hersin. It is Curther

. ORDERED that this Commission shall (fully peatticipats inm
the lo;tor euling process. It is fucther

ORDERED that this ODochet shall cemsin open to handle say

Quaecic problems that srise is sccownting for CIAC (including

. “tb.c“ slecteic CIAC) snd the relsted tsx expenses. It is
ugthae

ORDERED thet the provisions of this order, issued as
proposed agency sction, sheall Ddecoms finsl wunless a0
sppropriste petition in tha Cferm provided dy Bule 235-22.036,
Pleride Admimistrative Code, is received Dy the Director of
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decords and Reporting st his office st 101 Esst Jaines Street,
Tallshassee, Florida 12399-0870, by the closs of business oa
Dacembsr 31, 1986. .

Sy ORDER of the Plorida Mublic Service Commission,
this _ _ifeh  day of . 1986,

TRIBSLE, cactot
Division of Recocrds and Reporting

(S EAL)
B

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is rcequired by
Section 120.59(¢), Floridas Stastutes {(1983), to notify pacties
of sny adainistrative hesring ot judicial review of Commission
orders that may De availavly, as well as the procedurss and
time limits that apply to such (further procesdings. This
notice should nat be construed as an endorsement Dy the Florids
Public Service Commission of any zequest nor should it be
construed as an indicstion that such request will be graated.

The action proposed hetrein is preliminacry in nature and
will not becoms sffective or (inal, eszcept as provided by Rule
35+22.029, Florida Administrative <Code. Any person whosa
substantiasl interests are affected by the action proposed by
this order msay file » petition for a formal proceeding, as
provided by Ruls 25-22.029%(4), Florida Adainistrative Code, in
the form provided Dby Rule 13-22.036(7)(a) and (t), Frlorids
Adninisteative Code. This petition msust be received by the
Director, Division of Records and Reporting at his office at
101 East Gaines Street, Tallahasses, Florida 32399-0870, by
the close of business on Decembar 11, 1984. In the absence of
such a petitioa, this order shall decoms effective January 1,
1987, a8 provided Dy Rule 25-22.02%9(8), Florids Administrative
Code, and as ceflected in s subsequent order.

Any objection or protest filed in this docket before the
issusnce date of this order is coasidared adandoned unless it
satisfies the foregoing conditions and is renswed withia the
spacified protest periocd.

1t this ordar becomes (Cinsl and effective on January 1,
1887, any party advarsely affected say request judicial review
by the Florida Suprteme Court by the filing of 2 notice of
appeal with the Director, Division of Records and Reparting and
the €iling of a copy of tha notice and tiling fee with the
Suptems Court. This filing must be completed within 30 days of
the effective date of this order, pursusat to Rule 9.1148,
Florida Rules of Appeilsts Procedure. The notice of appesl
ast Do in the form specified in Bule 9.%00(a), Florida Rules
of Appellate Procedurs.

YRR S U AR SN - EIE TS —, PO B T I I P
- 2
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BEFORE TER FLORIDA PUBLIC SERVICE COMNISSION

In re: Request by FLORIDA WATERWORKS ) DOCKET NO. 260184-P0
ASSOCIATION for investigation of ) ORDER NO. 21541
proposed repeal of Section 118(b), ) ISSUED: 10-1-90
Internal Ravenue Code [Contributions- )
in-aid-of-construction] )

)

The follovwing Commissioners participated in the disposition of

this mattar:

APPEARANCES:

MICHAEZL McK. WILSON, Chairman
BETTY EASLEY
GERALD L. GUNTER

8. KENNETH GATLIN, Esquire, Gatlin, Noods, Carlson
& Cowdery, 1709-D Mahan Drive, Tallahassse, Florida
33308

oo behalf of the Florida Waterwvorka Association

ROBERT M. C. ROSE, Esquire, Rose, Sundstrom 3
Bentley, 3548 Blair Stone Pines Orive, Tallahasses,
Florida 313301

on__behalf of Alcha Utilities, Inc..  Canal
gtilities, Inc.. Clay Utility Companv. Eaals Ridgs
ptilicias, Inc.. E) Aqua corporation. and Martin
Downs Utilities. Ing.

P. MARSHALL DETERDING, ire, Rose, Sunstrom &
Bentlsy, 2348 Blair Stone Pines Orive, Tallahassee,
Plorida 32301

PATRICK K. WIGGINS, Esquire, Wiggins & villscoreta,
P. A., 501 East Tennssses Strset, P. 0. Draver
1637, Tallahassee, Florida 32302

and._the Plorida Home Builders Association
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ROBERT J. PIERSON, Esquire, Florida Public Service
Commission, 101 Rast Gaines Street, Tallahassee,
Florida 32399-0843

PRENTICE P. PRUITT, Esquiras, Florida Public Service
Commission, 101 East Gaines Straet, Tallahasses,
Plorida 32399-0862

Y THE COMMISSION:

On Pebruary 13, 1986, the Plorida Watervorks Association
(FWWA) requested that wve investigate a proposed rapsal of Saction
3118(b}, Internal Revenus Cods (I.R.C.}, under which certain
contributions to the capital of a corporation were sxcludable from
gross income. Ultimately, Saction 118(b), I.R.C., vas repaaled by
the Tax Reform Act of 1986 (ACT) and, effective January 1, 1987,
contributions~in-aid-of-construction (CIAC} became both gross
income and deprsciable for federal tax purposes.

By Order No. 16971, issued December 18, 1986, on an emeryg
basis, this Commission authorized corporate utilities subject to
our jurisdiction to amend their ssrvice availability policies te

ou-up CIAC in order to mest the tax {mpact resulting from the
f lusion of CIAC as gross income. Since then, 44 vater and/or
wastevater utilities have elected to implement that gross-up. of
these, only 37 resain subject to our jurisdiction.

. By Order No. 21248, issued May 22, 1989, this Commission
o . proposed to nublhh certain guidelines to control the collection

4
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of the gross~-up. On June 12, 1989, Order Mo. 21266 vas protested )

by FWMA and 14 vater/vastewater utilities.

Oon June 13, 1989, Bouth Plorida Capital Corporation (Srcc),
under the misnower of Florida Home Development Corporation,
ad to file a petition protest to Order MNo. 21266. The
protest was, however, untimely; accordingly, ve treated it as a
petition to intervans and granted SFCC intervencr status by Order
No. 21921, issued Ssptamber 19, 1989. on April S, 1990, the
florida Home Builders Association (FHBA) petitioned to intervens in
this procesding. Its petition wvas granted by Order No. 22859,
issued April 26, 1990.

By Order No. 21436, issued June 16, 1989, wa also proposed to
require a number of utilities to refund amounts of the gross-up
collected or make adjustments to their depreciation reserves. On
or about July 17, 1989, Order No. 21436 vas protested by six vater/
vastevater utilities.

Based upon the protests of Orders Mos. 21266 and 21436, wve
conducted a hearing on April 27, 19350. We were not able to
complete sll of the tutm that dats, hovaver, and the
hearing was, accordingly, cont on April 30, 1990.

TIMRINGR.QF FACT. LAW. AND POLICX

Having hsard the evidence presented at hearing, and having
revieved the briefs of the parties and the recommendations of
Staff, we enter our findings of fact, law, and policy as follows.

BETENTION OF GROSS-UP
Rurposs of Gross-up

Some of the Petitioners expressed concern that thers is
language in Order No. 21246 that implies that Order No. 16971,
vhich originally authorized the gross-up, vas issued solely for the
purpose of alleviating cash flowv problema. Although Order No.
21266 has hean protestad and is, thersfore, & legal nullity, ve
note that neither FWWA's original petition nor Order No. 16371
specifically mention cash flow as a consideration. Order No. 16971
marely discusses the change in Section 118(b}, I.R.C., PFWWA's
proposal, and our modifications to its proposal. It does not state
that the gross-up vas alloved sclely for the purpose of alleviating
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cash flow problems nor, for that matter, other resason.
Although we believe that cash flow is a consideration in the
overall gross-up picture, it is only one of many.

Avoidancs of Taxes on CIAC

The first question that should ba addressed is whether thers
is any way for utilities to avoid taxes on CIAC. The IRS issued
Notice 87-82 to provide guidance to taxpayers regarding the
application of the tax accounting rules related to CIAC. Notice
$7-82 states, in part, that "a transaction will bes treated as CIAC
if such treatment is in accordance with the substance of the
t:;:nct.:gn. regardless of the form in which such transaction is
conducted®,

Witness Rlliott testified that, since the IRS generally
considers any contribution of funds received by a utility related
to its futurs provision of service to be CIAC, it is clear that if
the transaction is CIAC in substance, it will be treated as CIAC
for tax purposes. Witnessss Blliott and Martin also testified that
they and other experts in the aresas of taxation, utility lav, and
accounting had made diligent searches to determine whether there
are any methods of avoidance of taxation on CIAC. Witness Martin‘s
conclusion was that the Tax Reform Act of 1986 closed all loopholes
to exempt CIAC from taxable income and that only new legislation
from Congress could alter that position. Witness EZlliott testified
that he wvas not avare of any methods of avoiding the taxation of
CIAC. However, he did not preclude the possibility of such a
“th“. .

Witness Causseaux testified that General Development
i Utilities, Inc. (GDU) had managed to avoid taxes on CIAC. However,
- she admittec that GDU's method was quite complicated, and that it
probably -ould not be within the rsach of those utilities that are
most in need of the gross-up.

Although GDU's plan probably would not be within the reach of
those utilities vho would bs most in nesd of the gross-up, it doas
indicate that there are vays to avoid taxes on CIAC. Accordingly,
we hersdy encourage the vater and wastswvater industry to continue
to search for viable methods.
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¥ho Should Beax tha Burden?

If the taxation of CIAC is not generally avoidable, the next
question is who should be responsible for the taxes? In their
brief, SFCC and FHBA argue that the utility (i.e., the general body
of ratepayers) should be responsible for paying the taxes
irrespective of the source of income. They argue that to do
othervise would misidentify the contributor as the cost causer.

Witnesses Elliott and Nixon believe that the contributor is
the cost causer. Hovever, under cross-examination, Mr. Elliott
agreed that measuring the extent to wvhich any contributor is the
cost causer is a very subjective deteramination. Mr. Elliott
further stated that the decision vhether to collect the taxes from
the contributor should be up to each utility, based upon its
particular facts and circumstances.

Witness Nixon testified that, if utilities do not gross-up,
their payment of taxes on CIAC will, eventually, result in
increased revenue requirements. Witnesses Martin, Elliott and
Causseaux agreed. Witnesses Martin and Nixon testified that the
required revenue increases may be significant, especially in high
growth areas. Mr. Nixon also testified that utilities making
regular and significant investments in taxes on CIAC may require
regular and significant rate relief. He also argued that, due to
"requlatory lag®”, a utility may never be able to actually earn its
authorized rate of return.

Under cross-examination, hovever, Witness Nixon admitted that,
depending upon a utility's particular circumstances, its investaent
in taxes on CIAC could result in sither no increasse or a very
minimal increase in rates. Witness Causseaux also testified that
a utility with prior tax losses may use them to offset current
taxable income. It might, therefore, not feel the impact of the
tax on CIAC for years.

We agree that high growth could result in increased revenue
requirements. However, such growth would probably cause the
utility to file a rate increase anyvay, due to factors such as
increased rate base and operating and maintenance expenses.
Accordingly, we do not believe that this particular piece of the
requlatory puzzle should be vieved in isclation. We believe that
all of the facts and circumstances of the utility should go into
determining who should bear the responsibility of paying the tax

- — e
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impact of CIAC. Depending upon its particular facts and
circumstances, it may be appropriate for the utility to collect the
taxes from the contributor or invest in thes itself.

Debt Financing for CIAC Taxes

If a utility pays the taxes associated with CIAC itself, it
must obtain the cash to pay those taxes. ¥Witnessas Martin, Nixon,
and O'Steen testified that it would be difficult to obtain debt
financ for the tax liability associated with the receipt of
CIAC. Witness O'Stesen argued that it is not a sound practice to
tinance a tax paid annually over a longer period of time. In fact,
he argued that it may not even be possidble due to the inability to
collaterslize such loans and the fact that the paried during which
the utility would recover the taxes through depreciation would be
much longer than the tsrm of the loan.

Witness O'Stsen also testified that, over the long-run,
investing in taxes can "damage the soundness of & utility's capital
structure, theraby making it such more difficult for a utility to
obtain needed funds for plant construction, renovation, and major
saintenance vhen thoss funds are needed.” HNHe believes that, as
utilities borrovw more and more to pay such taxes, they will appear
more risky to lenders, which vill further restrict the availability
of funds, and make those funds that are available more costly.
Upon cross-examination, however, Witnass O'Steen agrsed that
lenders place great reliance on cash flow projections.

Witness Nixon testified that most of the companies he deals
with generally provide for plant expansion through debt. He argued
that anything that would decrease a utility's sbility to borrow
funds jeopardizes its ability to serve its customers.

Witness Martin argued that the water and vastewvater industry
is already highly leveraged, and he expressed concern over these
utilitiss increasing their levels of debt. He wvas also concerned
whether funds would be available with reasonable terms and cost
rates for the payment of taxes or for other purposes. He essed
particular concern about utilities that are experiencing
significant growth and would have to make substantial investment in
taxes svery year. On cross-examination, however, Witness Martin
agreed that a wvell-managed utility should be able to foresse and
plan for such growth and increased taxes. He also agreed that a
utility can petition for increased rates to improve its debt
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sarvice :-.t‘buity or for the gross-up if it foresees substantial
growth ng

Finally, we note that utilities do not alvays borrowv funds for
spescific purposes. Por {nstance, a company can oftan secure a line
of credit by merely demonstrating a cash flow and paying a small
fee or percentage at the front end. Thess funds can bes used to
tinance anything from plant expansion to operating expenses,
including the payment of taxes.

BSased upon the evidence of record and the discussion above, v
tind that debt financing may be available for the payment of taxes
related to CIAC. Howevar, v alsc find that a utility's payment of
taxes on CIAC may lessen its cash flow, vhich may, in turn, i{mpair
its abdbility to borrow funds for the payment of taxes or for other

purposas.

Uas of Cash CIAC to Pay Taxes

In her tlltilﬁt\!. Witness Causseaux suggested that a utility
in a strong cash position could use a portion of the cash CIAC to
pay the taxes associated wvith the receipt of CIAC. However, she
also stated that using cash CIAC for euch a purpose will mean that
there is less cash available for current or futurs construction or
to repay the utility for its past investment in plant.

Witness Nixon testified that it would be imprudent for most
utilities to uss cash CIAC to mest their tax liabilities. He also
stated that it defeats the very purpose for collecting CIAC, undey
general regulatory theory, because CIAC is primarily a financing
vehicle used to construct new plant or repay debt or squity
invested to construct plant. In his opinion, it should bs used

* only for the above-msntioned purposes since CIAC must be deducted
from rate base, vhich reduces the return availadle for funding debt
or squity costs.

Witness Nixon alsc testified that many utilities' loan
agresmants requirs them to assign or pledge cash CIAC to service
debt and, for that reason, cash CIAC is unavailable to mest the tax
liability. Witness Deterding expressed msany of the same concerns
in bhis testimeny.

Based upon the evidence of record, ve find that a utility can
uss cash CIAC for any purposs that it desms appropriate. Hovever,
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this may mean that the cash will not be available for its intended
use. PFurther, in a rate srocudinq. ell CIAC will be considered in
the reduction of the utility's rate base.

Cash Versus Property CIAC

In Order No. 21366, ve made the assertion that property CIAC
wvas typically collected from developers, while cash CIAC was
typically collected from individuals. In his test ., Witness
xﬁan stated that cash CIAC is generally paid by developers and
homebuilders. He stated that cash CIAC is less often collected
directly from individual homebuyers.

Mr. Nivon also preparsd an exhibit to demonstrate that the
donation of cash CIAC varies betwveen utilities. According to mr.
Nixon's exhibit, during 1987, Rolling Oaks Utilities, Inc. received
$327,324 in cash contributions from individual homeowners and no
cash from developers. Clay Utility Company, on the other hand,
received no cash from individual howeowners and $886,74% in cash
from developers. This sase situation can be obmerved between cther
utilities during 1988.

In her tastimony, ¥Witness Causseaux stated that she had no
knovledge of any utilities that typically collected cash CIAC from
individuals as opposed to devslopers.

Based upon the evidence of rscord, we find that s utility's
eollection of CIAC can vary between cash and property depending
upon that utility's particular facts and circumstances.

groas-un causs Competitive Disadvantage?

Thiz .issue addresses vhether implementing the gross-up of CIAC
may place a utility at a competitive disadvantage with utilities
that do not gross-up, or convince developers to utilize septic
tanks instead of connecting to the utility's system. During the
hearing, Jacksonville Suburban Utility Corporation was the only
company specifically mentioned that choss not to gross-up bacause
of competitive pressures.

Witness Nixon testified that he was not aware of any case in
which a utility had chosen to gross~up but vas later forced to stop
dus to competitive pressures. However, during cross examination,

RS
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he did admit that competition wvas one rsascn that he did not urge
s sandatory gross-up. .

Witness Elliott, on the other hand, tastified that the wvater
and westevater industry in PFlorida is eubject to compatitive
pressures due to the large number of both municipal and investor-
owned water and wastevater utilities. He also stated that &
-1gnitimt difference in rates or CIAC charges can cause growth to
shift into a lower-cost utility's service arsas.

As for the suggestion that the gross~up may force developers
to begin utilizing septic tanks, Nitness Causseaux stated that she
had no perscnal knowvledge of any utilities that have had a
developer switch to use of ssptic tanks becausse of gross-up costs.
Although SFCC and FHBA stated that they have actual knowledge of
projects utilizing septic tanks because of the CIAC gross-up cost,
their position is not supported by the record. Further, Witness
Nixon provided the results of a questionnaire sent to all utilities
utilizing the gross-up. Al}) of the utilities that rasponded stated
that they were not avare of any cases in which septic tanks had
bean utilized or utilities had found themsslves at a competitive
disadvantage because of the gross-up.

Basesd on the evidence discussed above, ve £ind that, although
the use of the gross-up may place a utility at a compstitive
disadvantage, it is not a videspread problem in Florida.

Ratantion of Gross-un/Requirement of Pre-approval

All parties and the Staff of this Commission (Staff) agreed
that the gross-up should be rstained. The only real point of
contention appears toc be vhether the gross-up should be allowed
solely at the discretion of the utilities or only upon the prior
approval of this Commission. All of the utility witnesses believe
that whether to gross-up should be a management decision.
According to vitness Elliott, “management has the experiencs and
knowledge of the facts and circumstances of the utility..." and is,
tgxz:o::. in the best position to detsrmine the nesds of the
u Y‘ - . M

We do not agree. Generally, we do not insert ourselves into
the day-to-day decision-making processes of a utility. In fact, ws
noraally do not review the management decisions of a utility unless
it has applied for a rate ease or we have initiated an
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oversarnings investigation. In the cass of the gross-up, however,
the dollar amounts are guite large and there are other persons
involved, such as developers and home purchasers. If we wait until
a utility's next rate proceeding to review its decision vhether to
gross=-up, it may be too late to undo vhat has already bean dona.

In addition to the above, we believe that requiring pre-

° approval of the gross-up {s reasonable for a mmbar of other
reasons. First, out of the approximately 700 water and vastewvater

utilities regulated by this Commission, oal{ 44 have aver rsquested

to gross-up. Although a number of the utilities that we regulate

are partnerships and sole propristorships, the fact that so few

have slected to implement the gross-up indicates that the vast

;joriﬁy of watsr and vastevater utilities do not need the gross-

Ths evidence also indicates that some of the utilities that
are collecting the gross-up may not actually need it. For
iristance, Witness Nixon stated that one company, Southern States
gtilities, Inc., appears to have snough rssources to cover the tax
impact of CIAC, and that it intends to discontinue the gross-up.
Witness Nixon stated that Plorida Cities Water Company is another
company that "will not fight for continued authority teo gross-up."

Sscond, the use of a gross-up Crestss a nev tax, and expense,
that 4id not previously exist. This is vhat has been referred to
as the "tax-on-tax.* A tax-on-tax is created when taxes are
contributed. The contributed taxes are considered gruss income
which are, in turn, taxable. Because of this tax-on-tax effact,
the gross-up can bs as high as 60.3 percent, as compared to a
maximum combined federal and state tax rats of 37.83 percent, if
the utility pays the tax on CIAC itself.

* Wit.iess Elliott stated that thig "tax-on-tax" effect does not
only exist in the case of a gross-up. He stated that, vhen a
utility does not gross-up, it must use sguity to invest in the
CIAC~related taxes. Since the equity component is grossed-up for
taxes, he argues that there is a “tax-~on-tax.® Although a portion
of the CIAC tax investment would be supported by equity, we do not
balieve that Witness Blliott's analysis considsrs that we generally
do pro rata reconciliations, unuﬂyng that funds cannot be traced.
Witness EKlliott's analysis also assumes that equity would ba the
only source avallable for financing. Although funds cannot be
specifically traced, we believe that therse ars other sources for
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thess funds, such as operating revenues, debt, and deferved taxes.

Witness Causssaux ed that the tax on CIAC is a cost of
doing business. Witness Blliott agreed. He also stated his beliet
that "the changs in the tax laws have imposed a nev cost on the
utilities associated with CIAC.® An cobsarvation was also made at
the hearing that, if Congress had wvanted to tax the contributer, it
would have done so. Over the long~run, howaver, it is probably the
homecwner/ratepayer vho bears the burden anywvay.

Upon consideration of the above, ve believe that the gross-up
should be retained, but that it should only be allowed upon the
prior approval of this Commission.

Retermination of Need

We believe that the nesd for a gross-up should be determined
on a case-by-case basis, bassed upon the facts and circumstances
peculiar to sach utility. According to Witness Elliott, utilicy
management is in the best position to evaluate all of these facts
and circumstances, and to determine vhether a gross-up is needed
and, if so, wvhat methodology to use. If that is the cass, once
management determines that a gross-up is necessary, it should bde
able to provide the same inforsation that it relied upon to make
such a determination in & petition ¢to this Commission.
Accordingly, we find it appropriate to regquire all utilities that
wish to collect the gross-up to file a petition for approval to
collect the gross-up with this Commission. Any utility that {s
already collecting the gross-up may continue to do so pending our
approval of its petition, provided that it files such a petition on
or before October 19, 1990.

There is, of course, no nesd determination policy that will
cover the antire vater and wastevater industry. Our requirsmsnts
. B, YORRLR, flsxible. Howaver, at a minimum, esch

tifty may demcnetrate such need dy filing
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cash Flow Statement - All Class A and B utilities ought to'be
able to provida a cash flov statement. Witness O'Steen stated that
a prudent utility would have cash flow statements for a number of
years. He also stated that in his experience as a banker he
"seroed in on the cash flow.® A cash flov statement would show
vhether liquid funds are avsilable to pay taxes on CIAC. We will
not require cash flov stataments from Class C utilities, however,
due to the sxpenss assoclated wvith thenm.

Statsment_of Intersst Covarags - The utility should also
provide a statament of its times interest earned (TIE) ratio. The
TIE ratio indicates the number of times a utility is able to cover
its interest. The ratio is an indicator of the relative protection
of the bondholders. It is also indicative of a utility's ability
to go into the financial sarket to horrow money or issus stock at
a reasonabls rate. A utility should demonstrate that its TIE ratio
is no more than 2x. We have selected a TIE ratio of ix bacause the
tastimony indicatas that it is a conservative ratio that maintains
a utility's tinancial integrity without unduly burdening the
ratepayers. We also note that ix is wvithin the range of Moody's
Baa guidelines. W¥itness Elliott testified that 2x was too low;
however, he did not present an alternative. Although we believe
that a TIE ratio of ix should be used as a benchmark, it should not
be viewed in isolation. A utility may be able to shov adequate
interest coveraga, but not have encugh cash on hand.

Statement of Altsernative Financing - A utility should also be
able to demonstrate that it does not have an alternative source of
tinancing available at a reasonable rate. As discussed above, some
utilities my not be able to obtain financing at a reasonable rate
to pay f(r taxes on CIAC. Howaver, certain situations may exist
vhere an altarnative sources is available at a reasonable rate. For
instance, under cross-axamination, Witness Elliott admitted that,
given the choice betwvesn giving or lending the funds to pay taxes
on CIAC, there was a strong incentive for s contributor to lend
then.

~
Preg
®
N

g Justification for Gross-up - The utility should also rroua.

o8 C CH a statement regarding vhy it needs the groes-up, including the

(®»C - particular facts and circumstances that lad to that conclusion. As

feX KA stated by Witness Causseaux, "the utility is intimately avare of
O X
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its own unique circumstances ... [and] should bs able to articulate
its reasons for requesting a gross-up.®

gross-up Mathod Selected ~ The utility should also indicate
the gross-up msthod selected and the reasons why. As discussed
below, there ars two msthods of calculating the gross-up, each with
its own advantages and disadvantages. Since the utility knows its
unique oircumstances leading to the decision to r t the gross~
“‘1" 11::!:&14 also determine which gross-up mathod is better in its
situation.

Eronosed Tariffs - Pinally, the utility should submit proposed
taritfs for the gross-up in its tiling.

Ixaguancy of Damonstration of Nesd

Ons of tha concerns of the utilities is wvhether the gross-up
need determination will be one-time or psriodic. In his testimony,
Witness Nixon argued that an annual review of the need for the
gross-up could cost anywhers betwesn $35,000 to $8,000 a year for
acecounting services alone. He believas that it wvould bs an
unvarranted additional expense to pass on to the ratepayers. Nr.
Nixon also stated that any fluctuations in need from I.lt to year
could ressult in discriminatory rates being applied to new
connections. Upon cross-examination, howevar, he agreed that, once
a utility has an approved gross-up, it should be sisple for it to
advise this Commission on an annual basis whather its circuastances

had changed. .

Witness Martin also argued that an annual determination of

' need would bs aexpensive. He also testified that it will be

- difficult for utilities toc forecast their cash flow for ten or 13

years if they facé the prospect of losing the gross-up each and

evary year. Mr. Martin stated that this "unstabilizing event®

could be looked upon unfavorably by lenders, bond buyers, or bond

rating agencies. He also argued that a changs in the gross-up for

- any future yesar could cause changes in the utility's debt service

" coverage and could harm the utility's ability to obtain low-cost,
long~tern financing.

Witness Elliott testified that it would be appropriate for us
te require utilities to file a periodic statement whether any
circumstances surrounding their need for the gross~up have changed.
He belisves that utilities smhould periodically review their neaeds
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mm{. particularly if the facts and circumstances attending their
decision to request the gross-up have changed. Mr, Elliott
cautionsd, however, that frequent changes in any annual filing
requirements could ba detrimental.

%e agree with Mr. Elliott. %¥e dalieve that a prudent utility
should monitor its need for the gross-up and periodically determine
if it is still warranted under that utility’'s particular
circumstances. 1If circumstances have changed, it should be the
utility's responsibility to notify this Commission. Accordingly,
we find it appropriate to require those utilities that have
recs _approval to the gross-up G 1518 & “‘lﬁnﬁ:uﬂ
ahangade SEF WNINTAS T3S gross M~_xt it is later
afsety d that ths circumstances ars not as ed by the
uuue{. ve can address the matter in a rate case or a separate
investigation.

CALCULATION OF GROSS-UP

m‘ro sre basically two methods of grossing-up, the full
gross-up and the net present value (NPV) gross-up. The formulae
for these methods are as follows:

nll gross-upt

Depreciable Plant (CP-(CP¢(1/TL)*AR*.8))
* {1/(1-CTR))

Land ({CL*{1/(1~CTR)))
MPY_Grossg-upt
All cIaC (CTR/ (1-CTR) ) * ( (C+CP+CL) -
{{{ (C+CP) /TL) * {1~ (1+ROR) ~t1) ) /ROR) *
{CTRi/CTR))
meres

Ccontributed plant

Tax life for contributed plant
Acceleratad tax rate

Combined federal and state income tax rats
contributed cash

contributed land

Utility's last allowved rate of return

JETEE
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-tl = Negative exponent of ths tax life of the
contributed asset

CTRi = Tax rats ed to be in effect wvhen the
dapreciation is taken on the tax return

The full gross-up allows a utility to collect the full tax impact
associated with CIAC, including the "tax-on-tax." The NPV gross-up
sllows a utility to collect the taxes associated with the gross-up
less the preasant wvalue of the tax depreciation that will be
received in the future. By the very nature of the calculations,
the full gross-up will provide more cash flow than the NPV mathod.

Bothh methods have advantages and disadvantages. The full
gross-up would provide a ready sourcs of cash te pay the maxiaua
tax liability that would be associated with CIAC. However, the
full gross-up method fails to take into account future depreciation
that wvill be taken on the contributed assets. The NPV method takes
into account the benefit of the future tax depreciation, but may
not provide snough rslief for a utility in a poor cash position.
The NPV formula is alsc considared bulky, cumbersome, not aasily
understood, and subject to srror.

We note that the formula for the full gross-up of depreciable
plant takes into account the first year's tax depreciastion using a
balf-year convention. We agres with Witness Elliott that, for
purposes of the NPV gross~up, it should be assumed that utilities
would utilize the most liberal ssthod of tax depreciation allowed
by the tax lav and that, if they chooss to use a method lass
favorable, it’'s simply to their detriment.

Based upon the svidence of record and the discussion above, ve
balisve that both methods should be available to the utilities.
Howsaver, we note that, out of the 44 utilities that requested the
gross-up, only one implemented a NPV gross-up.

All of the witnesses vho addressed this issue agreed that,
vhen a utility pays taxes associated with its collection of CIAC,
it has, sssentially, mede an investment in such taxes. Witnesses
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Elliott and Nixon testified that, if a utility does not gross-up,
but pays the taxes related to its receipt of CIAC itself, we should
include the full amount of its investment in such taxes in rate
base, without regard to any used and useful considerations. Nr.
Nixon also argued that any utility that is not authorized to gross-
up is required to invest in taxes on CIAC. Accordingly, he argued
that this places the utility and its customers at risk for the
success of the development. Upon cross-examination, however, Nr.
Nixon admitted that tax benefits follow the assat.

As mentioned above, there are certain tax benefits that flow
from a utility's investment in taxes related to CIAC. Further, as
discussed by Witness Elliott under cross examination, there are
methods under vhich a utility may recover its carrying costs and
earn a return on nonused and useful property, such as guaranteed
revenue and allowance for funds prudently invested charges.
Accordingly, ve do not find it appropriate to allow utilities to
earn a return on taxes related to nonused and useful CIAC.

Finally, wve note Witness Nixon's concern that the debit-
deferred balance wvill not be recognized in rate base, since ve are
moving to the formula (one-eighth of operating and maintenance
expenses) method of calculating vorking capital. Accordingly, due
to the long-lived nature of the assets involved, wve find that
debit-deferred taxes should be recognized separately from the
vorking capital calculation.

Normalization

All vitnesses vho testified in this regard agreed that, if a
utility does not gross-up, the tax effects of a its collection of
CIAC should be normalized. By normalizing, the tax effects are
recognized -~ver the lives of the assets acquired.

Witness Causseaux testified that there are different methods
to normalize. sShe recommends the method required by the IRS
pursuant to Notice 87-82. Under Notice 87-82, debit deferred taxes
should be treated as the requlatory body usually treats deferred
taxes. In Florida, the norm is to offset debit deferred taxes
against credit deferred taxes in the capital structure. If the net
of the credit and debit deferred tax amounts is a debit, the amount
is included in rate base.
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Notwithstanding the above, Witness Causseaux stated that a
more simplistic approsch would be to recognize the full debit
deferrsd tax balance in rate base. Witness Elliott, however,

that the accounting treatment should follow the regulatory
treatmant, and not vice-versa. VWe agres. Although the proposed
rats base tresatment would ba sasier to administer, ve believe that
the appropriate method of norsalization is the capital structure
method. This would keep the treatmsnt in total compliance with
Notice $7-82.

ACCOUNTING /REGULATORY TREATMENT WITH GROSS-UP

All vitnesses vho testified regarding this issue also sed
that norsaliszation accounting should be followed whan a utility
doss ¢ross-up. The IRS has no norsalization requirements
associsted with CIAC that is grossed-up. Howvaver, we still believe
that full normalization accounting should be utilized. This would
result in consistent ¢treatsent beatwveen utilities that are not
grossing~up and those that are. In addition, those utilities that
switch from grossing-up to not grossing-up will maintain the same
norsalization methodology.

As discussed above, normalization involves offsetting debit-
daferred taxes against credit-deferred taxses in the capital
structure with any net debit-deferred balance included in rate
bass. Under the full gross-up msethod, the debit-deferred taxes
would be fully offset by the contributed taxes. Under the NPV
gross~up method, however, the utility would have an investment in
the pressnt valud of the future tax depreciation.

G
0
m

o
e

Under either wmethod of gross-up, a tax-on-tax will exist.
Witnesses Rlliott and Causseaux disagresd on how this should be
treated. Witness Causssaux contended that the tax-on-tax is a
persanent difference. As a parsanent differsnce, it would flow
through tax expense the year it is received. VWitness Elliote,
however, argued that the tax-on-tax is not a parmanent difference,
He argued that the tax~-on-tax reverses over the useful life of the
plant and that it reduces futurs tax expense.

We do not bslieve that it ig important vhather the tax-on-tax
is »a fommnt difference or a timing differencs by definition;
vhat is important is wvho should receive the benefits. Based upon
the evidence of record, we believe that the benefits should be
passsd back to the ratepayers over the lives of the related assets,
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consistent with the theory of norsalizetion. However, in order to
identify the different contributions and to rroptrly normalize,
utilities will have to, and ve find it appropriate to require thes
to, record the gross-up in a separate subaccount.

Offaat of CIAC Income Aaainst Net Overating Losses {(NOLa)

By Order No. 31436, ve proposed to require utilities to offset
the tax impact of their collection of CIAC by their NMOLs. Without
axception, the utility witnesses arqued that NOLs should not be
used to offset the tax impact of CIAC.

The utilities argue that the collection of CIAC cannot create
NOLs and that ve should not, therefore, require thes to offset
CIAC~related taxes with losses gensrated by activities unrelated to
their collection of CIAC. The utilities also argue that the NOLs
should be reserved for those who bore the cost vhan the NOL vas
generated. Witness Deterding further argued that, since this
Commission doas not recognize NOLs as an investment, it should not
recognize the tax benefits of NOLs either,

Witness Causseaux, on the other hand, argued that current tax
ou'gcnsc is based upon jurisdictional operations and that, if a
1ity has NOLs, it will have no tax liability, regardless of the
elements of revenues or expenses considered. Witness Elliott
agresd that CIAC is not considered in isolation, but with all other
transactions that occur. He also agresed that, no satter what our
decision is in this docket, utilities will use their NOLs on their
tax returns. In fact, according to Witness Deterding, when a
gross-up is alloved, NOLs are or will be consumed more rapidly.

Based upon the evidencs of record, we find it opriats to
A -,\muuzmcmxmmm: WOLs. The
; : fs g detarmine ths trestment of the
'~ rdiii caused Dy the change in tax laws ing
“ONGEE & tam 1faBility is incurred, thers is no additional

' a. iy By nquirinz uunttn to offset CIAC income with
; n are only recognizing vhat tho{ are actually doing on their

tax returns. Further, such treatment in keaping with the sntire
stax picture®, without i{solating one piece - the taxation of CIAC.

Notwithstanding the above, ve helieve that a utility should
only have to offset Jurisdictional, above-the<line WOLs, and not
below~the«line NOLS. T™his is consistent with our policy of
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calculating taxes on a stand-alone basis. Below-the-line iteas
would include, but not be limited to, the impact of disallowed
sxpenses, nonused and useful plant depreciation, other expensss
associated with nonused and useful plant, revenues associated with
nonused and useful plant and interest assocliated with debt not
included in the capital structure.

In addition to the above, the utilities alsoc arguas that, to
the extent that their NOLs result from bslow~the~line losses, any
required offset would be in violation of Section 367.081, Florida
Statutse. Under Section 367.081(2)(a), PFlorida Statutes, in
setting ratss for utility service, "the commission shall consider
the value and quality of the service and the cost of providing the
service, which shall include, but not be limitsd to ... a fair
rsturn on the investment of ths utility in property used and useful
in the public service.” (Emphasis added) Based upon the language
Just quoted, we believe that, although generally only
above~the=1ine losses should be used to offset income from above-
the~line operations, if an occasional below-the~line loss crept
into the equation, wa would not be in viclation of Section 367,081,
Florida Statutes.

Qffsat of CIAC Incoma Agailnat Invastmsnt Tax Credits (ITCs}

The utility witnesses aslso do not believe that the tax
liability resulting from the gross-up should be offset by ITCs.
Witness Elliott argued that ITCs are economic assets, that ITC
carry-forvards represent contingent receivables to the utility from
the U.S. Treasury, and that it would, therefore, bes inappropriate
for us to deprive utilities of their use.

Witness Elliott also argued that the utility's collection of
CIAC could not have given rise to the ITCs. MNr. Elliott explained
that, prior to the tax lav change, CIAC could not generats an ITC.
Al vith the changes in the tax laws, ITCs have affactively besn
sliminated. Mr. Elliott further argued that, to assign the benefit
of an ITC carry-forwvard to the contributor cresates an ineguitable
mismatch by giving the benafit to a party clearly not rasponsible
for such benefit. '

b -
O ‘ C’ According to Witness Causseaux, however, utilities will use

o X N their ITCs to reduce taxable income from any source, including the
CoC receipt of CIAC or contributed taxes, without regard to the ocutcome

: O P of this docket, in order to minimize their actual tax liabilities.
coc

o} N

U
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Witnesses Boven, Deterding, Jackson and Wintz each testified
that I.R.C. normalisation requirements vould be violated if the tax
liebility related to CIAC or ths gross-up vas offset by NOLs or
I'TCs. Witness Causseaux, however, did not believa that the
requirements of Sections 46, 167, or 168, I.R.C., would be violated
if NOLs and 1TCs vers used as an offset, so long as the appropriate
normalization procedures are folloved.

Witness Blliott testified that he did not believe that a
refund of gross-up amounts due to the existence of NOLs or ITCs
would violate the I.R.C. or the related regulations. In fact, he
stated that, "{allthough the normalization resquirements of the IRS
are subject to the IRS' interpretation, I concur with Ms. Causseaux
that refunding previously contributed taxes based upon the
utilisation of an MOL or ITC carry-forvard would not represent a
normalization violation if the {nvestment in taxes is properly
handlad in the requlatory process.”

Based upon the testimony of ragulatory tax e s Caussesux
and Ellis:t, we find that the normalization requirements of the
I.R.C. and related regulations will not be vioclated by offsetting
the tax liability associated with CIAC by ragulsatory NOLs and ITCs,
if the utility properly records the transaction.

Tax Depreciation Benefits

Witnesses Klliott, Nixon, and Deterding each testiflied that,
theoretically, the benefits of tax depreciation on CIAC should be
passed back to the contributors of CIAC. These witnesses further
testified, however, that because of practical considerations, such
as prohibitive recordkesping requirements, the benefits cannot be
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returned to the contributors and must, therefore, be passed back to
the general body of ratapayers. Although they did not sponsor any
vitnesses to support their position, SFCC and FHBA argued in their
brist that, to the extsnt that a contributor pays the tax, ths
depreciation benefits should be passed back to him.

In her testimony, Witness Causseaux suggested that CIAC and
the related taxes are ultimately borne by the homsbuyer. Witness
Elliott also tastified to his belief that most developers treat
CIAC costs as a cost of development, which is included in the total
cost of the project. Witness Nixon does not agres.

Mr. Wixon testified that the prices which developers charge
for homes are dictated by such factors as compstition, ares growth,
interest rates and the resale market. He argued that, alth
davelopers presumably attempt to recover their costs and a profit
through the purchase price, due to market conditions, the payment
of CIAC-related taxes may actually reducs their profit msrgins. In
support of this argument, hs pointed out that & nunber of
developers have objected to or complained about the gross-up.

¥e do not agres. Although market conditions may determine the
selling price of a home, we belisve that any time a developer has
made & profit, it has recovered the costs of CIAC and the related
taxes. ' Purther, if the costs are passed on to the ultimate
ratepayer, the contributor and the ratspayer ars ons and the sanme.

since the practical considerations militate against passing
the tax depreciation benefits back to devslopers and, since we
balieve that devalopers generally recover their costs, ve find that
the tax deprsciation benefits should be passed back to the utility
ratespayer. However, we note that, to the extent that utilities
use the NPV method of groessing-up, they are passing the tax
depreciation bensatits of the gross-up dback to developsrs, since the
effect of that method is to offset the current taxes by the net
pressnt value of the futurs deprsciation.

REFUND OF GROSS-UP AMOUNTS
The utilities do not balieve that it would be fair and

reasonabla for this Comaission te require refunds of the gross-up
occasioned by the consumption of NOLs and ITCs. Witness Elljott
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listed five reasons wvhy he belisves that this would be
inappropriate.

Pirst, Mr. Rlliott arqgued that NOLs and I7TCs are, for tax
purposes, more or less aquivalent to cash. Accordingly, he argues
that it would e arbdbitrary for this Commission to tresat them
differently than it treats other sconomic assets.

P, YOI YO S

We do not agres. The offset against NOLs and ITCs is mserely
a reflection of the way that the utilities will treat them for tax
purposes. What Petitioners really object to hers is that requiring
them to refund all gross-up amounts collected in axcess of their
actual tax liabilities will deny them the opportunity to turn NOLs
and ITCs into cash on hand.

Second, Mr. Elliott argues that the receipt of CIAC cannot
create an NOL or ITC and that, to require refunds will assign such
bensfits to CIAC contributors, resulting in an inappropriate
aismatch. We do not agree that the refund will assign the benefits
to the contributors. The tax benefits are being used by the
utilities to offset income. Again, vhat the utilities object to is
the loss of the opportunity to cash-in on their WOLs and ITCs.

] Third, Mr. Elliott argues that norsalization sust be followved
wvhen there is no gross-up or when excess amounts must be rafunded,
and that the refund of previously contributed taxes will result in
incrsased revenue requirements. In fact, vhensver NOLs or ITCs are
consumed norsalization vill occur, whether or not there is a refund
requiresent. In addition, a refund requirement will only result in
increased revenus requirsments to the extent that a utility is
sarning belov its last authorised rate of return.

Four4h, Mr. Elliott argues that a refund would be a vindfall

to those receiving it, at the expanse of increased revenue

- requirements. We believe that, in fact, it is more likely a

windZall to the utilities if they are not required teo refund sxcess

gross-up amounts, since they will recsive cash nov and the benetfit

of incrsased cash flow through depreciation over the lives of the

assets. rurther, we do not believe that it would be a windfall to

the contributors if the refund is required, since both the

utilities and the contributors wers put on notice that a refund
would be required by Order No. 16971, as follows:

ATATA
n\.hS:;MEhQﬁQ—a
&

0
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Nonies in the CIAC Tax Impact Account may be withdrawn
periodically for the purpose of paying that portion of
the sstimated Pederal and State income tax expenss vhich
can be shown to be directly attributable to the repeal of
Section 118(b) of the Internal Revenus Code and the
inclusion of CIAC in taxable incoms. Annually, following
the preparation and filing of the utility's annual,
Yederal and State income tax returns, a determination
shall be made as to the actual Pederal and Stats income
tax expense that is directly attributabls to the
inclusion of CIAC in taxabls income for the tax year.
CIAC tax impact monies received during the tax year that
are in excess of the actual amount of tax sxpense that is
ateributable to the receipt of CIAC, together with
intersst sarned on such excess monies held in the CIAC
Tax Impsct Account must be refunded on & pro rata basis
. to the parties which made the contribution and paid the
tax impact asocunts during the tax year. (Order No. 16971,

at page 3.)

This could be interprested to mean that we will look at the receipt
of CIAC as an isolated tax event, or that a tax liability amust be
incurred on the overall jurisdictional return. Howvever, since the
taxation of CIAC in isolation can only produce a tax liability, the
former interpretation makes no sense because thers is noc wvay that
a refund could occur. Accordingly, we balieve that the intent vas
to consider the entire tax picture.

ritch, Mr. Elliott argued that the application of a refund

policy could become discriminatory due to potential fluctuations in

CIAC collactions from year to ysar. We agrss that the potential

for such "discrimination® exists. However, we do not find that any

" such discrepancies are either likely or likely to be “unfairly

discriminatory,” especially since any refunds will be based upon a
rational and measurable basis - the utility's tax liability.

finally, we note that the testimony of Mr. Charles deMenzes in
this regard. MNr. deMenzes is the owner of Tradevinds Utilities,
Inc. (Tradewinds), a small utility with NOLs that collects the
gross~up. It appears from Mr. deMenzes' testimony that Tradewinds
has a large percentage of nonused and useful plant and is having
difficulty borrowing from banks. Nr. deMenzes was unequivocal
about his desire to retain the gross-up as a trade-off for

~0
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Tradewinds® NOLs, in order to pay for operating expenses and
::plnuon. Aléthouq:. ve are ty;&athctic to Mr. d.n-nu:" plight,

L] --up oss have a specific purpose - the tax
b ¢ with Wk collection of ﬂm are other
nclun!m avefiladle from this Commission to allow utilities in
poor financial condition to sarn a fair rate of return.

m,vt_q._q«e r.eordu\deut‘di above, we

e B N - . -Eax

Sy FROE I . P rofanded: -
t thess mmtrim taxes. -

‘ . ’ortcn
Sinct a mnbot of thc utilities referred to in Order No. 21436 had
NOLs and/or ITCs to offset CIAC~related income for 1947, they must
refund gross-up amounts collected for 1987.

Motvithstanding the above, it appears from the record that
some of the NOLs and ITCs used to offset taxes by Order No. 11436
vere balow-the~line items. These amounts were taken from the CIAC

gro by Oudex ¥o. 16971, Accordingly, to the

w&xm demonstyate that their losdses or ITCs

3500 ftuan, thuy should not be used to offset CIAC

wtutiu luuld, therefore, file amended raports to

reflonk oa!y above=the~line NOLs and ITCs, with a reconciliation to-

the amounts originally filed. This suggestion would also hold true

for 1988 and 1989 gross~up reports that have been filed. We also

grant 3taff administrative authority to process refunds of the
gross~up based upon NOLs and ITCs for those years.

As for Bl Agua Corporation, Petitioners arque that its tax
losses resulted from book/tax timing differences and that, to
require it to refund contributed taxes would transfer the benefits
of these book/tax timing differences from the ratepayers to the
contributnr. We do not agree. The book/tax timing differance
would be accounted for through deferred tax accounting, resgardlass
of whethar or not a refund was required. Accordingly, it is not
the book/tax timing difference, but the immediats benefit of
converting the loss intc cash that is actually being transferred
from the utility back to those who contributed the cash.

With regard to Canal Utilities, Inc., Petitioners arque that
its tax credits derive from ITC carry-forvards and that requiring
it to offset CIAC-relatad taxes against the ITCs would transfer the
benetits of the ITCs from the ratepayers to the contributors. This
argument belies the fact that, as with the book/tax timing
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differences discussed above, the ITCs would be normalized, for
resgulatory purposes, regardless of vhether the refund is required
or not. Again, the only benefit being transferred is the ability
to convert ITCs into cash on hand.

cantiscation Without Due Process?

rinally, Petitioners argue that Order No. 21436 confiscates
their property without due process of lav. In this regard, wve
first point cut that Order No. 21416 was protessted and that the
matter vas considered at a Section 120.357(1), rlorida Statutss,
hearing. Since Order No. 11436 was protested, it became a legal
nullity and cannot confiscate Petitioners' property. In addition,
since 1t vas considered in the context of an evidentiary hearing,
Petitioners' dus process rights have been protected.

Prurther, in a broader sense, offsetting CIAC income HOLs
and/or ITCs does not confiscate Petitioners' property. Petitioners
will use these tax bensfits on their tax returns regardless of thas
Commission's trsatmant. All we ars doing by requiring a refund is
recognizing this fact.

‘As already discussed, we belisve that Petitioners really
object to the fact that, by recognizing the actual tax transaction,
they will bs denied the opportunity to convert their losses and
ITCs into cash on hand. Although ocur trsatment will result in the
consumption of these tax benefits for requlatory purposes, since
contributions are now depraciable in any svent, these benefits will

: be raturned to the utilities as increased cash flow through
- depraciation over time. This would be recognized in ratemaking
through deferred taxes. Accordingly, we do not believe that
requiring the offset of NOLs and ITCs confiscates Petitioners'
property in any sense of the term.

COMCLUBIONS OF LAW

i. This Commission is vested with jurisdiction over the gross-up
of CIAC by the provisions of Sections 367.081, .091, .101, and
.131, Plorida Statutes.

2. 7The gross-up charges and conditions established herein are
just and rsasonable.
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3. The requirements that utilities offset CIAC income against
abova-the-line NOLs and ITCs, and refund all amounts of gross-
collected in excess of their actual, jurisdictional tax
liabilities resulting from their collection of CIAC, do not
confiscate their property vithout just or fair compensation or
violate their rights to due process.

Upon consideration of the foregoing, it is, therefore,

ORDERED by the Florida Public Service Commission that 'uch of
ths findings contained in the body of this Order are approved in
avery respect. It is further

ORDERED that all matters discussed in the body of this Order
ars expressly incorporated hersin by reference. It is further

ORDERED that no utility may gross-up CIAC without first
obtaining the approval of this Commission. It is further

ORDERED that any utility that is currently grossing-up CIAC
shall tile a petition, in accordance with the provisions of this
Order, for continued authority to gross-up no later than October
29, 1990. It is further

ORDERED that utilities shall follov the accounting procedurss
prescribed in the body of this Order vhether they gross-up or not.
It is further

ORDERED that utilities that do gross-up shall record the
gross-up in a separate subaccount. It is further

ORDERED that all utilities that had below-the-line losses or
ITCs for 1337, 1988, or 1989 shall file amanded gross-up rsports to
reflect only sbove-the-line MOLs and ITCs, with a reconciliation to
the amounts originally filed. It is further

ORDERED that any ss-up amounts collected in excess of a
utility’s actual tax liability resulting from its collection of
CIAC, as set forth in the body of this Order, shall be refunded on
. ptr: rata basis to the contributors of those amounts. It ias
turther
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ORDERED that Staff is hereby granted administrative authority
to process rafunds of the gross-up related to NOLs and ITCs for the
ysars 1987, 1988, and 1989.

da :y ORDER of the Florida Public Service Commission, this lst
y of QCTORKR ..,
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J. TERRY DEASON, CHAIRMAN DIVISION OF LEGAL SERVICES
SUSAN F. CLARK NOREEN §. DAVIS
JOSE GARCIA DIRECTOR
JULIA L JOHNSON (904) 487-2740
DIANE K KIESIING

Public Serbice Commission
November 29, 1994

RECEIVED

. Mr. Martin Deterding, Esquire Liw U4 1994

Rose, Sundstrom & Bentley . e Commission
i i i Florda Pubic Sanvice ¢
%23 i aIBli:Js.reeSt ogi ig ggi prive Diviswon of Water and Wastewale-
1

[

Re: Martin Downs Utilities, Inc. Gross-Up Reports
Mr. Deterding:

This letter is in response to your inquiry dated November 15,
1994. Pursuant to the general provisions of Sections 367.011(1),
367.101, and 367.121(1), Florida Statutes, the Florida Public
Service Commission {PSC) has jurisdiction over matters that arise
during the 1life of a requlated wutilitv. The PSC retains
jurisdiction over all matters that arise during the life of the
utility until those matters are resolved. Since the contributions-
in-aid-of-construction (CIAC) gross-up is a matter that arose
during the life of Martin Downs Utilities, Inc. (Martin Downs) and
has not yet been resolved, the PSC continues to have jurisdiction
over Martin Downs regarding gross-up issues.

- Regarding the orders cvited 'in your letter, it is true that a
docket had not been opened to address the CIAC gross-up refunds
when Order No. PSC-393-1484-FOF-WS was issued, acknowledging the
sale of Martin Downs to Martin County. However, it is not a

. requirement that the order specifically mention CIAC gross-up
refunds and continuing jurisdiction thereover for the PSC to retain
jurisdiction.

I hope this letter clears up any misunderstanding that may
surround this matter. If you have any further questions, please do
not hesitate to contact me.

Sincerely,

Scott K. Edmonds
Staff Attorney

cc: _Division of Water and Wastewater (Hill, Lowe, McCaskill,
Iwenijiora)

FLETCHER BUILDING e 101 EAST GAINES STREET e TALLAHASSEE, FL 32399-0850
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Disposition of
contributions-in-aid-of-
construction (CIAC) funds
received by Martin Downs
Utilities, Inc., in Martin
County during 19980, 1991, 1992,
and 1993.

DOCKET NO. 931065-WS
ORDER NO. PSC~97-1147-FOF-WS
ISSUED: September 30, 1997

The following Commissioners participated in the disposition of
this matter:

JULIA L. JOHNSON, Chairman
J. TERRY DEASON
SUSAN F. CLARK

DIANE K. KIESLING

JOE GARCIA
S A FUND H
HR U N DS AR
REQUIR R T R 99

BY THE COMMISSION:

NOTICE IS HEREBY GIVEN by the Florida Public Service
Commission that the action discussed herein is preliminary in
nature and will become final unless a person whose interests are
substantially affected files a petition for a formal proceeding,
pursuant to Rule 25-22.029, Florida Administrative Code.

BACKGROUND

As a result of the repeal of Section 118(b) of the Internal
Revenue Code, contributions-in-aid-of-construction (CIAC) became
gross income and were depreciable for federal tax purposes. In
Order No. 16971, issued December 18, 1986, we authorized corporate
utilities to collect the gross-up on CIAC in order to meet the tax
impact resulting from the inclusion of CIAC as gross income.

Orders Nos. 16971 and 23541, issued December 18, 1986 and
October 1, 1990, respectively, required utilities to annually file
information which would be used to determine the actual state and
federal income tax liability directly attributable to the CIAC.

BOCUMENT NUMBER -DATE
09989 ser25

FPSC-RECOROS/REFPORTING
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The information would also determine whether refunds of gross-up
would be appropriate. Those orders also required that all gross-up
collections for a tax year, which are in excess of a utility's
actual tax liability for the same year, be refunded on a pro rata
basis tc those persons who contributed the gross-up.

In Order No. 23541, this Commission required that any water
and wastewater utility already collecting the gross-up on CIAC and
wishing to continue, to file a petition for approval with the
Commission on or before October 29, 1990. Martin Downs Utilities,
Inc. (Martin Downs or utility) filed for authority to continue to
gross-up on October 26, 1990. By Order No. 25360, issued November
19, 1991, Martin Downs was granted authority to continue to gross-
up using the full gross-up formula.

On September 9, 1992, this Commission issued Proposed Agency
Action Order No. PSC-92-0961-FOF-WS, which clarified the provisions
of Orders Nos. 16971 and 23541 for the calculation of refunds of
gross-up of CIAC. On September 14, 1992, Order No. PSC-92-0961A-
FOF-WS, was issued which inc¢luded Attachment A which reflected the
generic calculation form. No protests were filed, and the Order
became final. '

Martin Downs was a Class A utility which provided service to
approximately 3,486 water and 2,981 wastewater customers in Martin
County. According to the 1992 annual report, operating revenues
were reported as $1,112,379 for water and $1,040,717 for
wastewater. The utility reported net operating income of $291,382
for the water system and $261,177 for the wastewater system.

Martin Downs facilities were sold to Martin County on August
12, 1993. By administrative Order No. PSC-393-1484-FOF-WS, in
Docket No. 930818-WS, issued October 12, 1993, we acknowledged the
transfer of the water and wastewater facilities and canceled
Certificates Nos. 343-W and 301-S. The records of the Department
of State show that Martin Downs was administratively dissolved as
of August 25, 1995.

The disposition of CIAC gross-up collections was not addressed
in Docket No. 930818-WS. However, we have jurisdiction to address
the disposition of gross-up collections even though the facilities

have been sold to the County. See, Charlotte County V. General
Development Utilities, Inc., 653 So. 2d 1081 (Fla. 1lst DCA 1995),

discussed below.
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Therefore, Docket No. 931065-WS was opened on November 4, 1993
to address the disposition of excess gross-up funds collected for
the period of October 1, 198% through August 12, 1993. - We
addressed the disposition of CIAC gross-up collections for the
years ended December 31, 1987 through September 30, 1989, in Docket
No. 910192-WS, Order No. 25388, issued November 25, 1991. Also, by
.. letter dated November 23, 1993, our staff advised the attorney that
had been representing Martin Downs that the collection of gross-up
funds from October 1, 1989 through August 12, 1993, would be
addressed. That letter referenced Orders Nos. 16971 and 23541.

At the May 30, 1995 Agenda Conference in the refund case of
Canal Utilities, Inc. in Docket No. 941083-WS, questions were
raised about whether or not our staff's method of calculating
refunds was contrary to the requirements of Order No. 23541 and our
previous practice. Also at issue, among others, was how prior
years' depreciation on CIAC should be handled in determining the
refund, and the offsetting of above~the-line net operating losses
(NOLs) and investment tax credits (ITCs) with CIAC income. As a
result of these issues, among others, we directed our staff to hold
workshops to discuss the current practices we employed in dealing
with the taxability of CIAC and to discuss viable alternatives. We
also directed our staff to consider the need, if any, to change our
current policy.

Workshops were held and comments and proposals were received
from the industry and other interested parties. Pending the
holding of these workshops and further guidance on the proper
handling of CIAC gross-up cases, our staff temporarily delayed the
processing of these types of cases. On March 29, 1996, we opened
Docket No. 960397-WS to review our policy concerning the collection
and refund of CIAC gross-up.

Pending this review, we directed, by Order No. PSC-96-0686-
FOF-WS, issued on May 24, 1996, our staff to continue processing
CIAC gross-up and refund cases pursuant to Orders Nos. 16571 and
23541; however, we also directed our staff, upon completion of its
review of the proposals and comments offered by the workshop
participants, to make a recommendation to us concerning whether our
policy regarding the collection and refund of CIAC should be
changed. 1In addition, we directed our staff to consider ways to
simplify the process and determine whether there were viable
alternatives to the gross-up.
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However, the Small Business Job Protection Act of 1986 (The
Act) was signed into law on August 20, 1996. The Act provided for
the non-taxability of CIAC collected by water and wastewater
utilities effective retroactively for amounts received after June
12, 199e6. Consequently, we issued, on September 20, 1996, in
Docket No. 960965-WS, Order No. PSC-96-1180-FOF-WS revoking the
. authority of utilities to collect gross-up of CIAC and cancelling
the respective tariffs unless, within 30 days of the issuance of
the Order, affected utilities requested a variance.

Because there was no longer a need to review our policy, we
issued Order No. PSC-96-1253-FOF-WS on October 8, 1996, closing
- Docket No. 960397-WS. However, as established in Order No. PSC-96-
0686-FOF-WS, all pending CIAC gross-up refund cases are still being
processed pursuant to Orders Nos. 16971 and 23541. The purpose of
this Order is to address the disposition of CIAC gross-up funds for
Martin Downs for the period October 1, 1989 through August 12,
1993.

REFUND CALCULATIONS

Martin Downs was incorporated in the State of Florida in April
1981. Until January 26, 1990, Martin Downs was a wholly-owned
subsidiary of Southern Realty Group, Inc. (SRG). On January 25,
1990, Martin Downs was recapitalized and then sold by SRG, to an
entity controlled by certain SRG shareholders. On August 12, 1993,
Martin County purchased the water and wastewater facilities from
Martin Downs.

By administrative Order No. PSC-93-1484-FOF-WS, issued October
12, 1993, we canceled Martin Downs certificates and acknowledged
the sale of the utility to an exempt governmental entity. Less
than one month later, on November 4, 1993, we opened this docket to
address any excess gross-up funds. In compliance with Order No.
16971, Martin Downs filed its CIAC reports for the fifteen-month
period October 1, 1989 through December 31, 1990 and for the year
ended December 31, 1991. By letter dated November 23, 1993, staff
submitted its preliminary refund calculation numbers to the
utility. In that letter, our staff specifically advised the
utility that the preliminary analysis indicated that the utility
had collected excess gross-up.

On December 16, 1993, the utility responded indicating that it
disagreed with certain adjustments made by staff. Staff and the
utility had several telephone discussions regarding the



ORDER NO. PSC-97-1147-FOF-WS
DOCKET NO. 931065-WS
PAGE 5

differences. As a result, by letter dated October 11, 1994, our
staff requested additional clarifying information. On January 12,
1995, the utility responded to staff's concerns with revised
schedules and additional clarifying information.

By letter ‘dated November 15, 1994, Martin Downs former
..shareholders inquired about whether the Commission had continuing
jurisdiction over the CIAC gross-up refund now that the utility was
being liquidated. By letter dated, November 29, 1994, counsel for
the Commission advised Martin Downs that the Commission still had
jurisdiction over the CIAC gross-up funds.

Martin Downs cited two orders in which the Commission
acknowledged a sale and specifically addressed refunds associated
with the utility. In Docket No. 940063-WS, involving Mid-Clay
Services Corporation, Order No. PSC-94-0201-FOF-WS, issued February
18, 1997, canceled the utility's certificate. The order stated
that a separate docket concerning the refund of excess gross-up
funds had been opened: "Because the excess funds were collected
prior to the sale to Clay County, Mid-Clay remains subject to our
jurisdiction until all refunds have been made.” Order No. PSC-94-
0198~FOF-WS, issued February 17, 1994, in Docket No. 940051-WS,
addressed a similar situation. However, in the case at hand, the
docket concerning the refund of CIAC gross-up funds was not opened
until after the issuance of the Order acknowledging transfer and
canceling certificate.

We did not relinquish jurisdiction over Martin Downs in Order
No. PSC-93-1484-FOF-WS as it relates to the refund of CIAC gross-
up. As stated in the Mid-Clay order cited above, we retain
jurisdiction over any matter which arose while the utility was
under our jurisdiction. The gross-up funds were collected subject
to refund prior to the cancellation of Martin Downs’s certificates.
Even though the order did not explicitly address the disposition of
the gross-up funds, pursuant to Orders Nos. 16971 and 23541, and
under our general authority, the disposition of those funds
remained within our purview.

Our authority to address matters which occurred prior to the
cancellation of a utility’s certificate has been addressed in
ty v v ilitd , 653 So. 2d

1081 (Fla. 1lst DCA 1995). Charlotte County claimed that the
utility overbilled it for service. The complaint was filed after
the sale of the utility and cancellation of its certificate, but
involved overbilling which occurred prior to the sale and
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cancellation. The Court held that the Commission had exclusive
jurisdiction over the matter which occurred before the sale and
cancellation of the certificate. The Court looked to the
Commission’s jurisdiction as defined by Section 367.011(2), Florida
Statutes, and the definition of “utility” under Section
367.021(12), Florida Statutes.

Based on our continuing jurisdiction, our staff, by letter
dated July 2, 1997, reguested Martin Downs to respond to the
following questions: '

1. Are there any funds in the CIAC Tax Impact Account
of MDU[Martin Downs]?

2. The CIAC Reports filed by MDU indicate that the

utility collected $1,143,129 of gross-up for 1990

. and $528,593 for 1991. How much was in the CIAC
Tax Impact Account as of:

a) August 11, 1995,

b) October 12, 1993. (Corrected by telephone to
October 12, 1985)

If the amount in the account was less than the
amount of gross-up collected, please explain how
the difference was used.

3. On whose authority were the funds distributed?

4. Who (name and address) received and how much did
they receive from distribution of the CIAC Tax
Impact Account?

5. Is a record of the contributors of the gross-up
available for 1990 and 19917

By letter dated July 25, 1987, Steve Fry responded for the
utility as follows:

1. Martin Downs Utilities, Inc. (MDU) sold all of its
assets to Martin County. That sale was closed in
August, 1993. Subsequent t¢ the sale, MDU was
dissolved and the MDU Liquidating Trust was
established to liquidate the company.
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2. The Public Service Commission (PSC) relinquished
its jurisdiction in October, 1993. The PSC’s Order
did not reserve any Jjurisdiction over any MDU
matters.

3. The last contact I had with the PSC was in early
1996.

4. The Liquidating Trust was terminated in late 1996.

5. Neither MDU nor the Liquidating Trust have any
assets or employees, nor do they transact any
business. There are no bank accounts.

6. Due to two floods that occurred in the building
formerly occupied by this company, and the
relocation of this office, the few remaining MDU
files are in a state of general disorder.

Based on the foregoing, I cannot answer any of the
questions described in your letter other than the first
question, “Are there any funds in the CIAC Tax Impact
Account of MDU?” That question is answered by number 5
above.

In reviewing the response, we do not agree with the assertions
made in the first sentence of paragraph 2. above. Order No. PSC-
93-1484-FOF-WS, issued on October 12, 1993, was an administrative
order that merely acknowledged the sale (approved as a matter of
right pursuant to Section 367.071(4)(a), Florida Statutes),
canceled the certificates, and closed the docket. It did not
address any continuing jurisdictional questions and said nothing
about relingquishing Jjurisdiction. As stated previously (see
analysis of the Charlotte County case above), we do not believe
that it was necessary for the October 12 Order to specifically
retain jurisdiction or advise Martin Downs that refunds of CIAC
gross-up for the period from October 1, 1989, through the date of
sale might be required. Section 367.011, Florida Statutes speaks
for itself. Also, by opening Docket No. 931065-WS (opened November
4, 1993), by sending the November 23, 1993 letter, and by several
other letters and meetings, we gave Martin Downs ample notice that
the funds in the CIAC Tax Impact Account were still subject to
refund. Also, Orders Nos. 16971 and 23541 specifically stated that
the funds in this account would only be used to pay the taxes
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associated with the collection of the CIAC gross-up or they would
be refunded to the contributors.

Despite all this, the Liquidating Trust apparently distributed
all funds without retaining at least the amount left in the CIAC
Tax Impact Account to cover any possible refunds. Section
607.0834 (1), Florida Statutes, specifically provides in pertinent
‘part:

A director who votes for or assents to a distribution
made in violation of s. 607.06401 . . . is personally
liable to the corporation for the amount of the
distribution that exceeds what <could have Dbeen
distributed without violating s. 607.06401 . . . if it is
established that he did not perform his duties in
compliance with s. 607.0830.

Section 607.06401(3) provides in pertinent part:

No distribution may be made, if after giving it effect:
(a) The corporation would not be able to pay its debts as
they become due in the usual course of business;

In this case the Liquidating Trust apparently distributed all
funds without retaining any amounts whatsocever and without giving
notice to the Commission. 1In order for a dissolved corporation to
dispose of claims which are contingent, conditional, or unmatured,
the corporation must, pursuant to Section 607.1406(4), Florida
Statutes, give notice to the claimant. The Liquidating Trust did
not appear to follow this procedure.

Also, Section 607.1406(13), Florida Statutes, states that a
shareholder may be held liable for a claim against the corporation
if a proceeding is begun prior to the expiration of three years
following the effective date of dissolution. The effective date of
dissolution appears to be August 25, 1995, and it appears that a
proceeding against the shareholders could be brought as late as
August 25, 1998.

Therefore, we have completed our analysis of the amount of
CIAC gross-up funds that should be refunded. In every year
reviewed, we made several adjustments to the utility's above-the-
line computation. These adjustments are discussed below:
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In 1ts January 12, 1995 flllng, for each year under con51deratlon
for gross-up refund disposition, the utility made adjustments to
management fees, accounting, legal, and engineering expenses to
reflect the amount that was established in its last rate case in
Order No. 22869, issued April 27, 19%0. In response, we note that
..the utility's annual reports for the period ended 1990 and 1991
show that the utility included the entire amount as regulatory
expense. Further, upon review of the utility's annual report to
determine whether it was overearning, the entire amount was
considered to be utility related and used and useful. For annual
report review purposes, these expenses were included and considered
when determining the utility's net income. The utility's officer
attests to the accuracy of the annual reports by signing them each
year. Therefore, we find that the entire amount shall be included
as above-the-line expense in calculating the utility's taxable
income. :

Based on the above, we have adjusted the above-mentioned
expenses to reflect the amount that is consistent with the amount
reported in the annual report for each period. This adjustment
changed the utility's reported above-the-line taxable income/loss
for both periods.

Deprecjation Computed on Capacity Fees: The utility's
calculation of first year depreciation expense was calculated based
on the contributed property, and not capacity fees. The utility
did not include the cash CIAC contributions in their calculation of
depreciation, because cash is not depreciable property.

Rule 25-30.515(3), Florida Administrative Code, defines CIAC
as:

any amount or item of money, services, or property
received by a utility, from any person or governmental
agency, any portion of which is provided at no cost to
the utility, which represents an addition or transfer to
the capital of the utility, and which is utjlized to
offset the acquisition, improvement, or construction

14

costs of the utility’s property, facilities, or equipment
used to provide utility services to the public. The term

includes . . . system capacity charges, main extension
charges and customer connection charges. (Emphasis
added)
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By definition, CIAC charges are intended for plant and are to be
utilized for the acquisition, or construction of utility property:;
therefore, we find it is appropriate to assume the cash CIAC was
converted into property in determining the amount of depreciation
expense.

o According to the utility's annual report, the utility added
$3,167,750 of plant additions in 1990. The utility collected CIAC
totaling $2,140,990, which consisted of $950,365 of property CIAC
and $1,190,625 of cash CIAC. Plant add -ions exceeded the property
and cash CIAC collections. Subtractinc :he amount of property CIAC
from the total plant additions to determine how much cash CIAC was
converted into plant, shows that all cash CIAC was converted.
Using the Modified Accelerated Cost Recovery System (MACRS), the
first year's depreciation for 1990 is calculated to be $64,167.

For 1991, however, it appears that only a portion of the cash
CIAC was converted to plant. The utility collected CIAC totaling
$1,073,666, which consisted of $527,633 of property CIAC and
$546,033 of cash CIAC. However, according to the utility's annual
report, the utility only added $829,982 of plant additions in 1991.
Subtracting the property CIAC ($527,633) from the total plant
additions ($829,982) indicates that the total cash CIAC converted
to plant was only $302,349. Using the MACRS, the depreciation for
1991 was calculated to be $31,124. '

Prio ears' CIAC Depreciation Classifie ! ’ :
Commission classifies all prior year CIAC depreciation expense
below-the~line. In its filing the only CIAC depreciation that the
utility placed below-the-line was nonused and useful depreciation.
Therefore, we have reclassified the prior year CIAC depreciation as
a below-the-line expense.

ANNUAL GROSS-UP REFUND AMQUNTS

We have calculated the gross—-up required to pay the tax
liability resulting from the collection of taxable CIAC by
grossing-up the net taxable CIAC amount, in accordance with the
method adopted in Order No. PSC-92-0961-FOF-WS. Our calculations,
taken from the information provided by the utility in its gross-up
reports, supplemental information, and annual reports are reflected
on Schedule No. 1. A summary of each year's refund calculation
follows. ’
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1990

The utility's 1990 CIAC report covers a fifteen-month period
from October 1, 1989 through December 31, 1990. During this period
the utility changed tax year end, recapitalized, and was sold to an
entity controlled by certain SRG shareholders.

The utility proposed a refund of $3,854 for 1990 excess gross-
up collections. The utility's refund is based, in part, on an
above-the-line income of $178,969, before the inclusion of the
taxable CIAC in income.

However, we calculate a refund of $32,361 for 1990, excluding
accrued interest. Our calculation of above-the-~line income
includes the above-mentioned adjustments to the utility's above-
the-line expenses. Also, in its filing, the utility classified
$156,951 of its management fees and accounting, legal, and
engineering expense below-the-line and $138,249 as above-the-line
expense. The utility explained that its above-the-line amount
agrees with the amount established in its last rate proceeding by
Order No. 22869, issued April 27, 1990. In response, we note that
the utility’'s annual report for 1990 and a prorated portion of the
1989 annual report shows that the utility included the entire
$295,200 as an above-the-line expense. When the utility's annual
report was reviewed to determine whether it was overearning, these
expenses were included and considered when determining the
utility's net income. Therefore, we have reclassified the entire
$295,200 as an above-the-line expense, and included it in
calculating the utility's taxable income.

With these adjustments, the utility's reported above-the-line
taxable income of $178,969 was reduced to 569,306 before the
inclusion of taxable CIAC income. Therefore, all taxable CIAC
received during the year would still be taxed, net of first year’s
depreciation and CIAC that was collected but not grossed-up
pursuant to contracts entered into before January 1, 1987.

The report indicates that a total of $1,143,123 of gross-up
monies was collected for the CIAC that was grossed-up. According
to the copy of the utility's CIAC journal account, the utility
received taxable CIAC of $2,513,062 and deducted $16,879 for the
first year's depreciation. We have deducted $607,847 for CIAC that
was not grossed-up and $64,167 for the first year's depreciation on
CIAC capacity and property collections. As a result, the net
taxable CIAC was calculated to be $1,841,048. Using the 37.63%
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combined marginal federal and state tax rates as provided in the
1990 CIAC Report, the tax effect is calculated to be $692,786.
When this amount is multiplied by the expansion factor for gross-up
taxes, the amount of gross-up required to pay the tax effect on the
CIAC is calculated to be $1,110,768.

p Since the utility collected $1,143,12%9 in gross-up, the

utility shall be required to refund $32,361 for 1990. This amount
does not include the accrued interest which also must be refunded
as of December 31, 1990, to the date of the refund.

1991

The utility proposes a refund of $15,234 for 1991 excess
gross-up collections. The utility's refund is based on an above-
the~line income of $63,790, before the inclusion of the taxable
CIAC in income. :

However, we calculate a refund of $22,064 for 1991, excluding
accrued interest. Our calculation of above-the-line income
includes the above-mentioned adjustments to the utility's above-
the-line expenses. Also, in its filing, the utility classified
$100,390 of its management fees and accounting, legal, and
engineering expense below-the-line and $99,324 as above-the-line
expense. The utility explained that its above-the-line amount
agrees with the amount established in its last rate proceeding by
Order No. 22869, issued April 27, 1990. 1In response, we note that
the utility's annual report for 1991 shows that the utility
included the entire $199,714 as an above-the-line expense. When
the utility's annual report was reviewed to determine whether it
was overearning, these expenses were included and considered when
determining the utility's net income. Therefore, we have
reclassified the entire $199,714 as an above-the-line expense, and
included it in calculating the utility's taxable income.

With these adjustments, the utility's reported above-the-line
taxable income of $63,790 was reduced to $42,488 before the
inclusion of taxable CIAC income. Therefore, all taxable CIAC
received during the year would still be taxed, net of first year’s
depreciation and CIAC that was collected but not grossed-up
pursuant to contracts entered into before January 1, 1987.

The report indicates that a total of $528,593 of gross-up
monies was collected for the CIAC that was grossed-up. The utility
received taxable CIAC of $1,073,665 and deducted $19,786 for the
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first year's depreciation. We have deducted $202,992 for CIAC that
was not grossed-up and $31,124 for the first year's depreciation on
CIAC capacity and property collections. As a result, the net
taxable CIAC was calculated to be $839,549. Using the 37.63%
combined marginal federal and state tax rates as provided in the
1991 CIAC Report, the tax effect is calculated to be $315,922.
~When this amount is multiplied by the expansion factor for gross-up
taxes, the amount of gross-up required to pay the tax effect on the
CIAC is calculated to be $506,529.

Since the utility collected $528,593 in gross-up, the utility
shall be required to refund $22,064 for 1991. This amount does not
include the accrued interest which also must be refunded as of
December 31, 1991 to the date of the refund.

1990 and 1991

Based on all the above, the utility shall refund $54, 425,
which consists of $32,361 for the fifteen-month period ending
December 31, 1990, and $22,064 for fiscal year 1991, plus accrued
interest through the date of the refund, for gross-up collected in
excess of the tax liability resulting from the collection of CIAC.
In accordance with Orders Nos. 16971 and 23541, all amounts for
both 1990 and 1991 shall be refunded on a pro rata basis to those
persons who contributed the taxes. The refund shall be completed
within six months.

The utility shall submit copies of canceled checks, credits
applied to monthly bills or other evidence which verifies that the
refunds have been made, within 30 days from the date of the refund.
Within 30 days from the date of the refund, the utility shall also
provide a 1list of unclaimed refunds detailing contributor and
amount, and an explanation of the efforts made to make the refunds.
Further, the utility shall deliver any unclaimed refunds to the
State of Florida Comptroller's Office as abandoned property. The
unclaimed refunds shall be delivered to the Comptroller's ocffice
following our staff's written notification to the utility that the
refunds have been made in accordance with this Order.

Because the utility has been dissolved, a copy of this Order
requiring refunds shall be sent to Steve Fry, the representative of
Martin Downs, and to Martin Downs’s last counsel of record, F.
Marshall Deterding. Also, a copy shall be sent to the former
directors at their last known address.
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1992 and 1993

Mr. James H. Anderson, Vice President of Martin Downs filed an
affidavit which stated that the utility ceased collecting CIAC
gross-up monies after December 31, 1991, Therefore, no refund is
necessary for these last two years.

CLOSING QF DOCKET

Upon expiration of the protest period, if a timely protest is
not filed by a substantially affected person, the docket shall
remain open pending verification of the refund. Our staff shall be
granted administrative authority to close the docket upon
verification that the refunds have been made.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the
provisions of this order are issued as proposed agency action and
shall become final, unless a substantially affected person files an
appropriate petition in the form provided by Rule 25-22.029,
Florida Administrative Code, with the Director of the Division of
Records and Reporting at 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, by the date set forth in the Notice of Further
Proceedings below. It is further

ORDERED that Martin Downs Utilities, Inc., shall refund
contributions-in-aid-of-construction gross-up funds in the amount
of $32,361 for the fifteen-month period ending December 31, 1990,
and $22,064 for fiscal year 1991, plus accrued interest through the
date of refund, for gross-up collected in excess of the tax
liability for those periods. It is further

ORDERED that, in accordance with Orders Nos. 16971 and 23541,
all refund amounts shall be refunded on a pro rata basis to those
persons who contributed the taxes. The refunds shall be completed
within six months of the effective date of this order. Within
thirty days from the date of the refund, Martin Downs Utilities,
Inc., shall submit copies of cancelled checks, credits applied to
monthly bills or other evidence that verifies that the utility has
made the refunds. Within thirty days from the date of the refund,
Martin Downs Utilities, 1Inc., shall also provide a 1list of
unclaimed refunds detailing contributor and amount, and an
explanation of the efforts made to make the refunds. It is further

ORDERED that, following staff’s written notification to Martin
Downs Utilities, 1Inc., that the refunds have been made in
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accordance with this Order, the utility shall deliver the unclaimed
refunds to the Comptroller’s office. It is further

ORDERED that no refund is necessary for the years 1992 and
1993. It is further

ORDERED that all findings in this Order and the attachment

"'thereto are incorporated and made a part of this Order. It is

further

ORDERED that, upon expiration of the protest period, this
docket shall remain open pending the verification of refunds. This
docket shall be closed administratively upon verification that the
refunds have been completed.

By ORDER of the Florida Public Service Commission this 30th
day of September, 1997.

BLANCA S. BAYO, Dir
Division of Records and Reporting

(SEAL)

RRJ

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569 (1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.
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Mediation may be available on a case-by-case basis. If
mediation 1is conducted, it does not affect a substantially
interested person’s right to a hearing. '

The action proposed herein is preliminary in nature and will
not become effective or final, except as provided by Rule 25-
.. 22.029, Florida Administrative Code. Any person whose substantial
interests are affected by the action proposed by this order may
file a petition for a formal proceeding, as provided by Rule 25-
22.029(4), Florida Administrative Code, in the form provided by
Rule 25-22.036(7)(a) and (f), Florida Administrative Code. This
petition must be received by the Director, Division of Records and
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399~

0850, by the close of business on QOctober 21, 1997.

In the absence of such a petition, this order shall become
effective on the day subsequent to the above date as provided by
Rule 25-22.029(6), Florida Administrative Code.

Any objection or protest filed in this docket before the
issuance date of this order is considered abandoned unless it
satisfies the foregoing conditions and is renewed within the
specified protest period.

If this order becomes final and effective on the date
described above, any party substantially affected may request
judicial review by the Florida Supreme Court in the case of an
electric, gas or telephone utility or by the First District Court
of Appeal in the case of a water or wastewater utility by filing a
notice of appeal with the Director, Division of Records and
Reporting and filing a copy of the notice of appeal and the filing
fee with the appropriate court. This filing must be completed
within thirty (30) days of the effective date of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule 9.3%00(a),
Florida Rules of Appellate Procedure.
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SCHEDULE NO. 1
MARTIN DOWNS UTILITIES, INC. COMNISSION CALCULATED GROSS-UP REFUND
1950 1991 1992
1 A-T-L Taxable Income Per Staff $ 3,708,618 § 1,624,960 $ N/A
2 Less CIAC (2,513,062 {1,073, 665)
3 Less Gross-up Collected {1,143,129) (528,583)
4 Add First Year's Depr. on CIAC 16,879 19,786
$ Add/Less Other Effects 0 0
s - - -
7 Adjusted Income Before CIAC and Gross-up $ 69,306) $ 42,488 $
8
9 Taxable CIAC $ 2,513,062 §$ 1,073,665 $
10
11 Taxable CIAC Resulting in a Tax lLiability $ 1,905,215 §$ 870,673 $
12 Less First Year‘s Depr. (64,167) (31,124)
13 -
14 Net Taxable CIAC ’ $ 1,841,048 § 839,549 §
15 Combined marginal state and federal tax rate 37.63% 37.63%
16 -
17 Net Income Tax on CIAC $ 692,786 § 315,923 s
18 Less ITC Realized 0 o
18 -
20 Net Income Tax on CIAC $ 692,786 § 315,923 s§
21 Expansion Factor for gross-up taxes 1.603334937 1.603334937
22
23 Gross-up Required to Pay Tax Effect $ 1,110,768 506,529 §
24 lLess CIAC Gross-up Collected {1,143,129) (528,593}
25 - -
26 (OVER) OR UNDER COLLECTION $ (32,361) $ (22,064} §
27 .
28
29 TOTAL YEARLY REFUND (32, 361) (22,064)
30
31
32 PROPOSED REFUND (excluding interest) (54,425)

33 S————————_




