
M E M 0 RAN DUM ORIGINAL 

August 21, 1998 

TO: 

FROM: 

RE: 

DIVISION OF RECORDS AND REPORTI~G/ 

DIVISION OF LEGAL SERVICES (J~R) 
DOCKET NO. 931065-WS - DISPOSITION OF CONTRIBUTIONS-IN­
AID­ OF CONSTRUCTION (CIAC) FUNDS RECEIVED BY MARTIN 
DOWNS UTILITIES, INC. IN MARION COUNTY DURING 1990, 1991, 
1992, AND 1993. 

Please place the attached Summons and Petition, which were 
led in Martin County Circuit Court, in the docket file. 
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IN THE C.LL~CUIT COURT OF THE 
NINETEENTH JUDICIAL CIRCUIT, 
MA.~TIN COUNTY 

" 

STATE OF FIDRIDA 

PUBLIC SERVICE cc:M-nSS:I'I::N 

VS. 
MARrIN ~S UTILITIES, INC. 

CASB "O._____~_-

jJumm"n. 

,aRSONAL SaRVICS ON A NATURAL ,aRSON 

Steve FryTO: 
Peter Cl.mInings and Associates 

3501 Southwest Corporate Parkway 

Palm City, F10rida 32302-1567 


IMPORTANT 

A Ilwsui, bas bee. rued 1,li.'1 you i. Ibi. court. You blye 10 clle.dar dlY' after receivi., this 
'WDIDO.. to file )l0UI wriue. reapoDM. to 1M luached complliat. nia r.'~.M must be filed 
witb tbe clerk oIlbe court It tbe Iddresa sbow. below. 

tr you do .ot file your respo... o. tiIM. ,00 m&y lose yOUl CI... (T1ae court could enter a 
jud,meftt i. fayor 01 tb. plli.tilf I.d you could 10.. WI,el_ mo.ey lad property WilhoUl further 
wlrai.,.) 

You mly wa.t to CO.IIC' a. auor.ey .'ritln IWIIY••• courl proceedia,I cia set involved and 
advise 01 cou...1 could be very importa.l to you. If you do aot kaow a. luoraey. you may call 
a. Iuoracy referral sc.rvicc or a leaal aid' office listed ia tae leleplaou' direclory. If you do not 
hire aa I"oraey aad chose to repr ....t yoursell' •• courl. mike sura. ,hat your respoase contains 
the case number a.d lhe nlmes of llac partia (al sa..,a allhe top 01 Lb•• ,.,e). 

The ori,iall 01 your reipoMe ••1' be fiLM willa: 

Clerk of the Circuit Court 
Civil Division 
100 E. Ocean Blvd. P.O. Drawer 9016 
Stuart, F~orida 34994 , Stuart, Florida 34995 
A copy 01 your respGD" ..." aiIo-......ile4. or cWiyel ed to .he plliatilf:', .... or.ey: 

• 	 Ralph R. Jaeger, Senior Attorney 

2540 Shumard Oak Boulevard 

Tallahassee, Florida 32399-0850 


Remember to keep I copy 01 your relpoe .. for your owa relerrl'. 

THE STATE Of fLORIDA 
TO EACH SHERI'f OF THS 6T",T£: You are commladed to serve lhil Summo.s aad a 
copy 01 tile Comp.liat i. dai. IIWluil oa u.. lbove..almcd deleadut(s). 

DATEDON ________.19 ___ 

~~AO~tYeLe&currCOURT 


By;CCC·206 
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IMPORTANTE""'" .." 
Un pleito ha sido archiyado ea su coalfa en eSla corte, Usted liene 20 dias habiles despucs de recibir 
eSla citaeion, para archiYar su respuesta por escrito a esta queja. Esta re!l"uesta ,;lebe ser arcbiyada con 
el Secretario de la Corte ea la direeeion mostrada abajo. 

Si Usled 00 arcbiya su respuesta a tiempo. Usled quizas pierda su caso. (La Corle ealrara ua juieio en 
raYOr del demandador. y Usled perder. su salario. dinero y propiedad sin previo aviso). 

Usred tal yez quiera poaene en con,tacto coa su abogado iamedialameate, como procedimieato. la 
Corle Ie aeonseja que ua abogldo seria de mucba imporlaacia para Usted. Si Usted DO cODoce aiagua 
abogldo. usted ,~ede I~amar al scrvicio recereate de abogldos. 0 a cUllquier oCic.ial,legll cillda ea el 
direclorio telecoDlco. S. usted 110 emplea ua abogado. y desea represealarse a 51 mlsmo en la Corle. 
lselurese de que su respuesta cODtiene eJ a'mero de su CliO" los nombres de los plniciplntes, (como 
moslrado ea la parte superior de este documeolo). 

El documenlo origiaal de su respuesta debe ser Ircbivado COD:
.' 

Clerk of the Circuit Court 

Civil Division 

100 E. Ocean Blvd. P.O. Drawer 9016 

Stuart, Florida 34994 Stuart, Florida 34995 


Uoa copia de sa respuestl debe Mr eoviada I el abolado del demaodador perleaecieDle al Dombre y 
direecioa mOltrado Illado de elasterisco ea II parle de alras. 

Reeuerde coaMrYar uaa copia de la mis....... para sa propio beaeficio. 


IMPORTANT 

Uae demude de proea a et4 deposee cODtre VOUI a ce 'ribual. Voas avez 20 joarl Ipres la reCeptiOD 
de cetce sommaEioa pour deposer votre repoale eeriEe i la plaiaEe ci-joiate. Cene repoase doil alre 
depONe aupres da Iteffiet da tribual i I'adresle meatioaaee ci·deSloas. 

Si YOUS ae soamenez pas votre repoaM i lemps, il est possible qae voas perdiez Ie praces. (Lo tribuaal 
pourtail jUler ea t.veur da plaila••u et voas poarriez perdte votte sal.ire. de 1'.rleolou vos possessioas 
saas .Ulre pre.vis.) 

Vous voadrez peut-atte coalaleer aa avocat immediatemeal. car la t.~oa de ptoceder du tribua.J peut 
etre compliquee eE lei coaseils cl'u avocaE pourtaieal VOUI ette trel uliles. Si vous ae coaaaisH' pas 
d'avocal, voal POIIYO teleplaoae, soit a ua bureau de reaseipemeaes coacera.aE les avocalS 
dispoaibles. soit • u Mf¥iee d·ucle jtaridique qui se troaveac daal l"aauaire telepboaiqae. Si vous 
a·e....lez pas aa .vocaE 01 decicloz de preadte vous-lDeme votre daease devaal Ie lribaaal. o'oubliez 
pas de mealiouer s., yolta ,epo ... Ie oametO de votte affaita el lei oo.s des ialere~s (iadiques au 
b.ut de cette pile). 

L'o._l de votte repoole doh acre IOGmil aa pelfier da tribual. J·adre... slliv.ale: 

Clerk of the Circuit Court 

Civil Division 

100 E. Ocean Blvd. P.O. Drawer 9016 

Stuart, Florida 34994 Stuart, Florida 34995 


Uoe cop.e de Votre repoase doh qale.eat Itre post&e 011 remise. I'ayocac du pl.ip.at Ie OOID el 
I'ldreue qui so troaYeat • cote de I. marque de I'.utte cote de la pale. 

N'oubliez pas de larder aae copie de votte repoase aria de vous y rBeror si aecessaire. 

http:pl.ip.at
http:coacera.aE
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MARTIN COUNTY CIRCUIT COURT 

I.. Ca.e Style 

State of FloridaPlalntlffl_______ Cas. No.------
PUblic Service Commission Judie Larry Schack 

VS. 

. Defendant Ma.rtin Downs utilities, Inc. 

II. Type of Ca.e (Place an X In one box only. If the ca.e fits more than 
one type ofca.e •• select the most definitive.) 

DOMDTICRELATlo..~iS·DIV...A .. TORTS - DIY. "D" OTHI.RCML 
_SlmpUned DlssoL (KIt) _ Prot.... r.talpnctlc. _ Coatncfs • Dlv. D 

_ Products Liability _ Dissolution . _ Condominium - Div. D 

_ Support. IV·D _ Auto Nesll,enc. _ Real Property - Dlv. C 

MortS. Foreclosur. 

_ Other NeaUs,nc. _ Eminent Domain· Diy. D _ Support. NOll IV-D 

_ Const. Law - Diy. - BURESA-IV-D-
Bond Validation 

ADOPTION 

Accountilli· Div.URESA· Non IV·D- Declaratory Judie­
ments, Specific 
Performaace - Div • C 
Other· Diy.Domestic Violence X 

Other Domestic: Relatlolls 

Name Chan,. 

II. Is Jury Trial Demanded In Complaint? 
Yes--,x....-- No 

Time Standai'd Applicable ( Insert date that time standard expires) III. 

SIGNATlJ'RE OF A1TORNEY FOR PARTYDat.: August 20 I 1998 
INITIATING ACTlON: 

BY, $~~
Y 

i 
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IN THE CIRCUIT COURT OF THE 
NINETEENTH JUDICIAL CIRCUIT IN 
AND FOR MARTIN COUNTY, FLORIDA 

STATE OF FLORIDA 
PUBLIC SERVICE COMMISSION CASE NO.: 

Petitioner, DIVISION: 

vs. 

MARTIN DOWNS UTILITIES, INC. 

Respondent, 
____________________---1 

PETITION TO ENFORCE FINAL ORDER 

Petitioner, Florida Public Service Commission (Commission), by 

and through its undersigned attorneys and pursuant to Sections 

120.69, 367.011, and 607.1406, Florida Statutes, petitions this 

Court to enforce Commission Order No. PSC-97-1147-FOF-WS, and in 

support thereof states: 

BACKGROUND 

1. Section 367.011(2), Florida Statutes, gives the Commission 

exclusive jurisdiction over each utility with respect to its 

authority, service, and rates. 

2. Section 367.171 (1), Florida Statutes, states that the 

provisions of that chapter shall become effective in a county of 

this state upon adoption of a resolution by the board of county 

commissioners. 
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3. By resolution, effective September 23, 1980, Martin County 

gave jurisdiction over investor-owned water and wastewater 

utilities in Martin County to the Commission. 

4. Martin Downs Utilities, Inc. (Martin Downs or utility), an 

investor-owned water and wastewater utility, was incorporated in 

the State of Florida in April 1981. Subsequent to the above 

resolution, Martin Downs applied for and was granted Water 

Certificate No. 343-W and Wastewater Certificate No. 30l-S by this 

Commission. 

5. Initially, Martin Downs was a wholly-owned subsidiary of 

Southern Realty Group, Inc. (SRG). However, on January 25, 1990, 

Martin Downs was recapitalized and then sold by SRG, to an entity 

controlled by certain SRG shareholders. 

6. Section 367.101, Florida Statutes, specifically gives the 

Commission authority over the utilities' charges for service 

availability. Service availability charges collected by a utility 

are treated as contributions-in-aid-of-construction (CIAC). 

7. On October 26, 1990, Martin Downs filed for authority to 

continue 	 to collect gross-up on CIAC. By Order No. 25360 

(Attachment 1), issued November 19, 1991, Martin Downs was granted 

authority, subject to the conditions in Orders Nos. 16971 and 

23541, to continue to collect the CIAC gross-up using the full 

gross-up formula. The collection of CIAC gross-up was designed so 

2 
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that it would offset the actual income tax liability incurred by 

the utility for its collection of taxable CIAC. 

8. Martin Downs was a Class A utility which provided services 

to approximately 3,486 water and 2,981 wastewater customers in 

Martin County. According to the 1992 annual report, operating 

revenues were reported as $1,112,379 for water and $1,040,717 for 

wastewater. The utility reported net operating income of $291,382 

for the water system and $261,177 for the wastewater system. 

9. In compliance with Order No. 16971, Martin Downs filed 

its CIAC reports for the fifteen-month period October 1, 1989 

through December 31, 1990, and for the year ended December 31, 

1991. 

10. Martin Downs' facilities were sold to Martin County on 

August 12, 1993. By Order No. PSC-93-1484-FOF-WS (Attachment 2), 

issued October 12, 1993, in Docket No. 930818-WS, the Commission 

acknowledged the transfer of the water and wastewater facilities to 

an exempt governmental entity and canceled Certificates Nos. 343-W 

and 301-S. 

11. The disposition of CIAC gross-up collections was not 

addressed by Order No. PSC-93-1484-FOF-WS. Therefore, Commission 

staff opened Docket No. 931065-WS on November 4, 1993 (23 days 

after issuance of Order No. PSC-93-1484-FOF-WS), to address the 

disposition of excess gross-up funds collected by Mar.tin Downs for 

the period October 1, 1989 through August 12, 1993. 

3 
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12. By letter dated November 23, 1993 (Attachment 3), 

Commission staff advised the attorney that was currently 

representing Martin Downs that the disposition of gross-up funds 

collected prior to August 12, 1993, would be addressed in the 

newly-opened docket. That letter referenced Orders Nos. 16971 and 

23541, orders governing CIAC gross-up (orders attached as 

Attachments 4 and 5, respectively). 

13. By that same letter, Commission staff also submitted its 

preliminary refund calculation numbers to the utility. This 

preliminary analysis indicated that the utility had collected 

excess gross-up, and that a refund might be required. 

14 .. On December 16, 1993, the utility responded indicating 

that it disagreed with certain adj ustments made by Commission 

staff. The Commission staff and the utility had several telephone 

discussions regarding the differences. As a result, by letter 

dated October 11, 1994, the Commission staff requested additional 

clarifying information. 

15. However, by letter dated November 15, 1994, Martin Downs' 

former shareholders inquired about whether the Commission had 

continuing jurisdiction over the CIAC gross-up refund now that the 

utility was being liquidated. 

4 
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16. By letter dated, November 29, 1994 (Attachment 6), 

counsel for the Commission advised Martin Downs that the Commission 

still had jurisdiction over the CIAC gross-up funds. Subsequently, 

on January 12, 1995, the utility responded to staff's concerns with 

revised schedules and additional clarifying information. 

17. However, the Commission directed its staff to hold 

workshops to discuss the current practices employed in dealing with 

the taxability of CIAC and to discuss viable alternatives. While 

these workshops were being scheduled, the records of the Department 

of State show that Martin Downs was administratively dissolved as 

of August 25, 1995. 

18. Pending the holding of these workshops, and further 

guidance from the Commission on the proper handling of CIAC gross­

up cases, Commission staff temporarily delayed the processing of 

this type of case. However, by Order No. PSC-96-0686-FOF-WS, 

issued May 24, 1996, the Commission directed its staff to continue 

processing CIAC gross-up and refund cases pursuant to Orders Nos. 

16971 and 23541. 

19. Then, on August 20, 1996, the Small Business Job 

Protection Act of 1996 (The Act) became law. The Act provided for 

the non-taxability of CIAC collected by water and wastewater 

utilities effective retroactively for amounts received after June 

12, 1996. Collections on or before that date remained taxable. 

5 
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20. Resuming the processing of this case, Commission staff 

made further inquiries of Martin Downs. 

21. By letter dated July 25, 1997, Steve Fry responded to 
these inquiries for the utility as follows: 

a. 	 Martin Downs Utilities, Inc. (MDU} sold all of 

its assets to Martin County. That sale was 

closed in August, 1993. Subsequent to the 

sale, MDU was dissolved and the MDU 

Liquidating Trust was established to liquidate 

the company. 


b. 	 The Florida Public Service Commission (PSC) 

relin~uished its jurisdiction in October, 

1993. The PSC's Order did not reserve any 

jurisdiction over any MDU matters. 


c. 	 The last contact I had with the PSC was in 
early 1996. 

d. 	 The Liquidating Trust was terminated in late 

1996. 


e. 	 Neither MDU nor the Liquidating Trust have any 

assets or employees, nor do they transact any 

business. There are no bank accounts. 


f. 	 Due to two floods that occurred in the 
building formerly occupied by this company, 
and the relocation of this office, the few 
remaining MDU files are in a state of general 
disorder. 

Based on the foregoing, I cannot answer any of the 
questions described in your letter other than the first 
question, "Are there any funds in the CIAC Tax Impact 
Account of MDU?" That question is answered by . . . [e] 
above. 

22. In reviewing the response, the Commission found that 

Order No. PSC-93-1484-FOF-WS, issued October 12, 1993, merely 

acknowledged the sale (approved as a matter of right pursuant to 

Section 367.071(4) (a), Florida Statutes), canceled the 

certificates, and closed the docket, and did not address any 

continuing jurisdictional questions or say anything about 

relinquishing jurisdiction. 

6 
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23. In Proposed Agency Action (PAA) Order No. PSC-97-1147­

FOF-WS (Attachment 7), issued September 30, 1997, the Commission 

interpreted the powers given to it by Section 367.011, Florida 

Statutes, and determined that it was not necessary for the October 

12, 1993 Order to specifically retain jurisdiction or advise Martin 

Downs that refunds of CIAC gross-up for the period from October 1, 

1989, through the date of sale might be required. That PAA Order 

was not protested and became final on October 21, 1997. 

24. Also, by opening Docket No. 931065-WS (opened November 4, 

1993), by sending the November 23, 1993 letter, and by several 

other letters and meetings, Martin Downs was given ample notice 

that the funds in the CIAC Tax Impact Account were still subject to 

refund. Further, Orders Nos. 16971 and 23541 specifically stated 

that the funds in this account would only be used to pay the taxes 

associated with the collection of the CIAC gross-up or they would 

be refunded io the contributors. 

25. The Commission's authority to address matters which 

occurred prior to the cancellation of a utility's certificate has 

been addressed in Charlotte County v. General Development 

Utilities, Inc., 653 So. 2d 1081 (Fla. 1st DCA 1995). In that 

case, Charlotte County claimed that the utility overbilled it for 

service. The complaint was filed after the sale of the utility and 

cancellation of its certificate, but involved overbilling which 

occurred prior to the sale and cancellation. The Court held that 

7 
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the Commission had exclusive jurisdiction over the matter which 

occurred before the sale and cancellation of the certificate. The 

Court looked to the Commission's jurisdiction as defined by Section 

367.011(2), Florida Statutes, and the definition of "utility" under 

Section 367.021(12), Florida Statutes. 

26. Through Order No. PSC-97-1147-FOF-WS, the Commission 

required Martin Downs to refund CIAC gross-up funds in the amount 

of $32,361 for the fifteen-month period ending December 31, 1990, 

and $22,064 for fiscal year 1991, plus accrued interest through the 

date of refund, for gross-up collected in excess of the tax 

liability for those periods. That Order further required all 

refund amounts to be refunded on a pro rata basis to those persons 

who contributed the CIAC gross-up funds within six months of the 

effective date of the order. Within thirty days from the date of 

the refund, the utility was to submit copies of canceled checks, 

credits applied to monthly bills or other evidence that verified 

that the utility had made the refunds. Within thirty days from the 

date of the refund, the utility was also to provide a list of 

unclaimed refunds detailing contributor and amount, and an 

explanation of the efforts made to make the refunds. No refund was 

required for the years 1992 and 1993. 

27. The Commission has now determined that no refunds were 

8 
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made and that all funds, including those in the CIAC Tax Impact 

Account, were dispersed by the Martin Downs Utilities Liquidating 

Trust (Liquidating Trust) to the shareholders several years ago. 

Therefore, the utility has not complied with the requirements of 

Order No. PSC-97-1147-FOF-WS. 

ENFORCEMENT OF ORDER NO. PSC-97-1147-FOF-WS 

28. Despite all indications that a refund would be required, 

the Liquidating Trust apparently distributed all funds without 

retaining at least the amount left in the CIAC Tax Impact Account 

to cover any possible refunds. 

29. Section 607.0834(1), Florida Statutes, specifically 

provides in pertinent part: 

A director who votes for or assents to a distribution 
made in violation of s. 607.06401. . is personally 
liable to the corporation for the amount of the 
distribution that exceeds what could have been 
distributed without violating s. 607.06401 ... if it is 
established that he did not perform his duties in 
compliance with s. 607.0830. 

30. Section 607.06401 (3), Florida Statutes, provides in 

pertinent 	part: 

No distribution may be made, if after giving it effect: 
(a) The corporation would not be able to pay its debts as 
they become due in the usual course of business; 

9 
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31. In this case the Liquidating Trust apparently distributed 

all funds without retaining any amounts whatsoever and without 

giving notice to the Commission or the contributors of the CIAC 

gross-up to which the refund would be due. In order for a 

dissolved corporation to dispose of claims which are contingent, 

conditional, or unmatured, the corporation must, pursuant to 

Section 607.1406(4), Florida Statutes, give notice to the claimant. 

The Liquidating Trust did not appear to follow this procedure. 

32. In order for a director to be held liable for an unlawful 

distribution, a proceeding must be ~commenced within 2 years after 

the date on which the effect of the distribution was measured under 

s. 607.06401(6) or (8)." Section 607.0834(3), Florida Statutes. 

Although the Commission does not know when the distribution was 

made, the sale was not consummated until August 12, 1993, and 

Docket No. 931065-WS was opened on November 4, 1993. Section 

607.01401 (20), Florida Statutes, defines proceeding as one that 

"includes civil suit and criminal, administrative, and 

investigatory action." 

33. Although there may be some question whether the opening 

of this docket satisfied the requirement that a proceeding be 

commenced within 2 years of the effect of the distribution, Section 

607.1406(13), Florida Statutes, states that a shareholder may be 

10 
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held liable for a claim against the corporation if a proceeding is 

begun prior to the expiration of three years following the 

effective date of dissolution. The Department of State indicates 

that the date of dissolution was August 25, 1995, and it appears 

that a proceeding against the shareholders could be brought some 

three years after that date. 

34. In the case at hand, there was a distribution made to 

shareholders, and the Commission believes that both the directors 

who made the distribution, and the shareholders who received the 

distribution, could, absent certain defenses, be held liable for 

the refund required by Order No. PSC-97-1147-FOF-WS. 

35. Section 120.69-(1) (a), Florida Statutes, entitled 

"Enforcement of agency action," provides: "Any agency may seek 

enforcement of an action by filing a petition for enforcement, as 

provided in this section, in the circuit court where the subject 

matter of the enforcement is located." 

36. Therefore, finding that Martin Downs has not complied 

with its lawful order, the Commission files this Petition to 

Enforce Final Order No. PSC-97-1147-FOF-WS pursuant to Sections. 
120.69, 367.011 and 607.1406(9)-(15), Florida Statutes. The 

Commission seeks to have the refund provisions of Order No. PSC-97­

1147-FOF-WS enforced against either the shareholders or the 

directors of Martin Downs. 

11 
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37. Pursuant to Section 367.011 (2), Florida Statutes, the 

Legislature has empowered the Corrunission to have exclusive 

jurisdiction over each regulated utility with respect to the 

utility's authority, service and rates. 

38. Section 367.011(3), Florida Statutes, states: 

The regulation of utilities is declared to be in the 
public interest, and this law is an exercise of the 
police power of the state for the protection of the 
public health, safety, and welfare. The provisions of 
this chapter shall be liberally construed for the 
accomplishment of this purpose. 

39. The Corrunission's main ability to exercise the police 

power of the State is accomplished through enforcing compliance 

with its orders. See AMI Anclote Manor Hosp. v. State ex reI. 

Weber, 553 So. 2d 199, 199-200 (Fla. 2d DCA 1989) (if the 

legislative intent is clear that the state body has been accorded 

the power to protect the state's citizens, then the use of parens 

patriae is appropriate). Given the statutory grant of authority 

empowering the Corrunission to come before this Court to carry out 

its duties pursuant to Chapter 367, it would frustrate the intent 

of the Legislature to not enforce Corrunission orders. 

WHEREFORE, the Petitioner, State of Florida Public Service 

Corrunission, petitions this Court to enforce Corrunission Final Order 

No. PSC-97-1147-FOF-WS, issued September 30, 1997, against either 

the shareholders or directors of Martin Downs Utilities, Inc. 

12 
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Respectfully submitted, this 2(J'fA day of ~ , 1998. 

ROBERT D. VANDIVER, General Counsel 
Florida Bar No. 344052 

FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
Telephone No.: (850) 413-6199 
Facsimile No.: (850) 413-6250 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of this Petition 
"7»/ 

to Enforce Final Order has been furnished by U.S. Mail, this _A__/_" 

day of ~ , 19 'fif, to Steve Fry, Agent for Martin Downs 

Utilities Liquidating Trust, Peter Cummings and Associates, 3501 

Southwest Corporate Parkway, Palm City, Florida 32302-1567; and to 

David R. Giunta, Agent for Martin Downs Utilities, Inc., One 

Woodward Avenue, Suite 2400, Detroit, Michigan 48226. 

~~ 
Ralph R. Jaeger, Senior Attorney 
FLORIDA PUBLIC SERVICE COMMISSION 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
(850) 413-6199 
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A Pldllill:aIIM oI ..ALA.. 1_. P.O. BOIl 315. e_..,., ",.)2_ (9804).)15-11]6 91 FPSC 11:.389 

BBFOg THB FLORIDA PUBLIC SZRVtQ COHIIl.SIOlI 

In ~e: Petition for authority to ~ NO. 900'70-WS 
continue q~o••-up of contribution.­ ORDa NO. U 360 
in-aid-of-conatruction (CDC) in ISSUIDI 11/1'/91
Martin county by MARrIN DOWNS 
UTILITIES, INC. 

The follovill9 Ca.aiaaionel'8 participated in the di.po.ition of 
tbi. _tte~: 

1'HOII&S II. BI:AItD, dlaJzun 
SUSAIf P. CLAD 
J. TD.RY DIWIOIf 

BB'1'TY lULU 
HICKUL licit. IfILSOII 

NQ'l'XCI or ROm.1D aqgc:;x AmOl 
0BDU UnoYJIS'j c;gIl1'IIDlIp GBOII-OR 01 
~gHTBlBUTtQNS-JN-AID=Qr-QQMSTBPSTIAI 

BY THB COMMISSIONs 

NO'l'ICB IS HERDY GIVEIf by the rlOJ:'ide Public Service 
Co_i••ion that tbe Action dbcu••ed b.e:c'ein i. prel1a1na~ in 
nat~e and vill becoae final unle.. a peraon vbo.e inter..ts ar. 
substantially aff.cted fU•• a petitIon tOJ:' a toa:wal proceedinq 
p~.uant to Rula 25-22.0290, 'lorida Adalniatrative COde. 

CAS' BAClGltQYIID 

In Order No. 23541, i ••ued 0Ct0~ 1, lt90, ve deterained that 
any vate~ and va.tewater utility cuzrently gzo..in;-up 
contributien.-in-aid-of-con.truction (CIAC) .aat tile a petition 
fOJ:' continUed autbodty to CJZ'oaa-up. on ~ 2', lito, Kaztin 
DOVft8 Gtlliti.., Inc. (lIUtin DOVft8) tially tUed a petition 
requuting app~OYal to continue to collect tile tr08.-up en it. 
cnc. . 

UnoYAL comHVI 'l'Q QIQIs-OR 
•In accordance vith ordu 110. 23541, IlU'tla DoWna baa p~oYided 

the co.&i.••ion vith a atat-..t lIbov1n9 aD act\1al aJ:IoYe-the-lina 
tax liabUity, caab flov 1Ita~, a lltat-..t of inter••t 

• 
covuage indicat!.n9' a tial. inte~eat. eanled (U., ~at:J.o of la•• 
then 2X, and a .tatllllilftt thet it doea ~ ba". aD' alternative 
IIOUZ'ce of tinanalftlJ avaUable at a l:Uaoaable nta. 1'uJ:'tIuI&', a. 
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ju.tification for the ~o••-up, Martin ~ .tate. that it vil1 
incur an abaYe-the-line tax liability a••ociated vith the 
collection of CIAC and that it vill not be able to generate the 
fund. to finance the taxe. either through it. exi.ting rate. or 
alternative UftIUlCIiJlg'. Martin ~ al.o indicated that it 
.elected the full ~o••-up .ethad becau.e it believe. that thi• 
• ethad i. the lea.t co.tly altern.tive and it ha. not re.ulted in 
coapetitive di.advantage or decre••ed ~ovtb in the .ervice area. 
Finally, Kartin Down••ubllitted proposed tariff. for the ~o..-up.
Ba.ed on the infonaation filed, ve find that Martin Down. h•• 
demonstrated a contimaed need to.collect the ~o••-up. It. reque.t 
to continae collecting the ~o••-up i., therefore approved. The 
propo.ed tariff. filed by Martin Down. vill be effective upon
expir.tion of the prot..t periad .et forth in the Motice of Further 
Proceedinqe .ttached to this Order. 

All CIAC ~o••-up collection. are to be ..de in accordance 
vith the .ccounting .nd regulatory treatments and record keeping
pre.cribed in order. Mo.. 1011 and 23541, and all attar. 
di.cu.sed in the body of tho.e order. are expre••ly incorporated
herein by reference. 

In consideration of the foraqoing, it i. 

ORDERI!D by the Florida Public service COIIIIia.ion that approv.l
i. ~anted for Martin Down. Utilitie., Inc. to continue collecting
the ~o••-up on CIAC. It i. further 

ORDIRID that all ~o••-up CIAC collection. .hall be ..de in 
accord.nce with the provi.ion. of Order. Mo•• 15971 and· 23!41 which 
are incorpor.ted herein by reference. It i. further 

ORDERI!D that the provi.ion. of' thi. Order are i ••ued a. 
proposed agency .ction and shall beeoae final, unle.. an 
appropriate petition in the fora provided by Rule 25-22.029, 
Florid. Adaini.tr.tive COde, i. received by the Director of the 
Divi.ion of Record8 .nd Reporting at hi. office at 101 •••t Gaine. 
Street, T.llah....., Florid. 32399-0870, by the date .et forth in 
the Motice of Further Proceeding. belovo It i. further 

ORDERI!D that the propo.ed tariff. filed by Martin Down. 
Utilitle., Inc. llbell be effective upon the expiration of the 
prote.t periad at forth in the Motice of Further Proceeding.
attached to thl. order. It is further 

• 
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ORDERED that 1n the event no t1..ly prote.t i. received, this 
docket shall be clo.ed. 

By ORDER of the Florida Public Servlce ccmal••ion, thia 
!..!.S.L.. day of NOVlKln , -l.!!.!. 

--­

(SIAL) 

HIlI' 

• 




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In ReI Notice of 8ale of As.ets DOCKET NO. 930818-W8 
of Martin Downs Utilitie., Inc. ORDER NO. PSC-91-1484-FOF-WS 
to Martin County, Florida. ISSUED: October 12, 199) 

ORDER AClQIOILEDGING SALIS. ClUfCELJ"ING ClRTInCATIS 
AND CLOSIIIG DOCII'1' : 

)BY THE COMKISSION: 

On Augu.t 17, 1991, Martin Down. Utilitie., lne. (Martin Downs 
or Utility) filed an application with this Coaai••ion for 
acknowledgw8nt of the tran.fer of it. water and wa.tewater 
facilities to Martin County. The ..Ie occurred on August 12, 1993. 

The provisions of Section 367.071, Florida statute., require 
an application for approval of sale or tran.fer of vater and/or 

I 
N wastewater utilities to qover~ntal aqeneie., althouqh .uch .ale. 

are approved as a ..tter of riqht. Sub.ection 367.022(2). Florida 
Statutes, exe.,ts fro. regulation by the coaai••ion .y.t... owned, 
operated, .anaqed or controlled by qovern-ental aqencie•• 

E' 
Rule 25-10.037(l)(e), Florida Ad.ini.trative Code, require. a 

utility to subllit a .tate.ent reqardinq dispo.ition of cu.to.er 
depo.its. All custoaer d.po.it. held by Martin Down. vere 

~ 	 tran.rerred to Martin County upon consuaaation of the .ale. 
Co..i ••ion require.ant. regardinq regulatory a••e....nt f.e. have 
been .et, and th.re are no docket. pendinq involvinq this sy.te•• 

on the ba.is of the foregoinq, we find it appropriate to 
acknovledqe the tran.fer of the wat.r and wastewater facilities of 
Martin Downs to Martin County and canc.l Certificates No.. )43-W 
and lOl-8. The Certiricate. have been returned to this co..i ••ion 
Jor caneellation. It i., therefore, 

ORDERED by the Florida PUblic Service coaai.don that the .ale 
or the facilities of Martin Down. Utilities, Inc., Post Office Box 
620, Pal. City, Florida 14990, to Martin county Board of County 
co..issioner., 2401 Southeast Monter.y Road, Stuart, Florida 
))496, i. hereby acknovledqed. It is furth.r 

ORDERED that Certificat.s Nos. 14l-W and )01-8 are hereby 
cancell.d. It i. rurther 

...."" "'." 
~ -
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ORDERED that Docket No. 

8y ORDER of the Florida 
day of October, un. 

( SEA L ) 

9)0818-WS is hereby clo.ed. 

this ll.tb 

HarICE or lVIlTHP PBQCEEDIIIGS OR JUDICIAL REVIEW 

The Plorida PUblic Service Co..i ••ion i. required by section 
120.59(4), Florida Statutes, to notify parties of any 
a4ainistrative hearinq or judicial review of CO..is.ion orders that 
is available under sections 120.57 or ll0.68, Florida Statutes, as 
well a. the procedur.s and tiae li.its that apply. This notice 
should not be construed to ..an all reque.t. for an ad.ini.trative 
hearinq or judicial review will be qranted or result in the relief 
souqht. 

Any party adversely affected by the Co..i ••ion's final action 
in this .atter ..y reque.t: 1) reconsideration of the decision by 
filing a .otion for reconsideration vith the Director, Division of 
Records and Reportinq within fift.en (15) days of the issuance of 
this order in the for:. pre.cribed by Rule 25-l2.060, Florida 
Ad8inistrative Code; or 2) judicial review by the Florida Supreae t 
Court in the case of an electric, gas or telephone utility or the 
Fir.t District Court of Appeal in the case of a water or sever 
utility by fillnq a notice of appeal with the Director, Division of 
Records and Reportinq and rilinq a copy of the notice of appeal and 
the filinq fee with the appropriate court. This filinq .ust be 
co.pleted within thirty (30) days after the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Civil Procedure. The 
notice of appeal .ust be in the for:. specified in Rule 9.900 (aI,
Florida Rules of Appellate Procedure • 
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Commissioners: 	 < .,Ff:.; ­
~. " ,,,.-<i~., 
~,-(, ~~ f!.J. TERRY DEASON, CHAIRMAN 	 DMSION OF WATER & .-. j~~"'Y-ir'~SUSAN F. CLARK 	 WASTEWATER?'. ~;, ;~~:..~ LUIS J. lAUREDO 	 CHARLES HILL 
~~'.'.:;c::_, .. ,"~ JULIA L. JOHNSON 	 DIRECTOR ~~ (904) 488-8482 

l)ublit 6erbitt tCommi!5!5ion 
November 23, 1993 

Mr. F. Marshall Deterding 
Rose, Sundstrom & Bentley 
Post Office Box 1567 
Tallahassee, Florida 32302-1567 

Dear Mr. Deterding: 

According to our records, the purchase of Martin Downs Utilities, Inc.'s 
facilities was concluded on August 12, 1993. By Order No. PSC-93-1484-FOF-WS, 
in Docket No. 9308l8-WS, issued October 12, 1993 the Commission acknowledged 
transfer of the system. The disposition of CIAC gross-up funds was not addressed 
in that docket. However, Order Nos. 16971 and 23541 require that any gross-up 
amounts collected in excess of a utility's actual tax liability resulting from 
its collection of CIAC, shall be refunded on a pro rata basis to the contributors 
of those amounts. Therefore, we are required to address the disposition of 
gross-up funds even though the utility's facilities have been sold to the County. 

Staff must address the collection of gross-up funds from October 1, 1989 
through August 12, 1993. We are in receipt of the gross-up information for the 
years ending 1990 and 1991. Order Nos. 16971 and 24129 require that utilities 
annually file information which would be used to determine the actual state and 
federal income tax liability directly attributable to the CIAC and whether a 
refund of the gross-up is appropriate for any given year for which gross-up was 
in effect. If the utility was not grossing-up during any period, please provide 
a statement from the previous owners that would confirm that gross-up was not 
collected. Before we can finalize our calculations, the following CIAC gross-up 
information must be provided for each year for the period January 1,1992 through 
December 31, 1992 and the period January 1, 1993 through August 12, 1993. 

1. 	 A detailed statement of the CIAC tax impact account; 

2. 	 Signed copies of the utility'S federal and state income tax 
returns or completed copies of the CIAC report form (copy 
attached), (Federal and State tax returns filed in connection 
with CIAC gross-up may be given confidential treatment if 
filed in accordance with Rule 25-22.006, Florida 
Administrative Code. 

3. 	 Workpapers which show the treatment of CIAC on the tax return. 

FLETCHER BUILDING. 101 EAST GAINES STREET • TALLAHASSEE, FL 32399..Q850 
An Afrumadve Actioa/Bqual ()ppommity Employlu 
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In addition to the above three items, staff requests the following: 

1. 	 The actual above-the-line tax liability before the effect of 
CIAC is taken into:consideration; 

2. 	 The actual above-the-line tax liability after the effect of 
CIAC is taken into consideration; 

3. 	 The amount of CIAC collected for the reporting period; 

4. 	 The amount of gross-up collected for the reporting period; 

5. 	 Calculation of the amount of over or under collection of CIAC 
gross-up; 

6. 	 The proposed amount of refund and interest, if any; 

7. 	 The proposed method of refund. 

We have reviewed the CIAC gross-up reports as filed for each year 1990 
through 1991. Based on our review of the files, staff believes the utility has 
collected gross-up in excess of the amount of taxes related to the collection of 
taxable CIAC. A copy of our preliminary analysis of the refund calculation is 
attached. This calculation is consistent with the calculation adopted by the 
Commission in Order No. PSC-92-096l-FOF-WS. If you disagree with our preliminary 
calculation, please provide us with supporting documentation. 

In addition, our review of the 1990 and 1991 CIAC gross-up reports resulted 
in several questions. We are unable to determine how the above-the-line income 
and below-the-line income relates to the taxable income reported on your tax 
return. Please provide a reconciliation for the taxable income as reported on 
the 1990 and 1991 Income Tax Returns with the taxable income reflected in 
exhibits no. 1 of CIAC gross-up reports. Until data addressing these questions 
have been received, our calculations cannot be finalized. 

Company response to the above questions should be provided no later than 
December 23, 1993. Gross-up refunds and verification of the refunds will be 
required and monitored regardless of whether the certificate has been cancelled 
due to the sale to Martin County. 
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Should you have any questions, please let me know. 

Sin 	 rely, ~ ~ 

a'../l-,..~·~~yL~ennife J. jiora 
egula ry lyst 

Ijji 
Enc. (2) 
cc: 	 Division of Water and Wastewater (Hill, Kosloski. Meador) 

Division of Legal Services (0' Sullivan, Summerlin) 
Division of Auditing & Financial Analysis (Hicks) 
Mr. Jonathan Ferguson, County Attorney 
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4) •• Dolln --.at of propertl' ...".,.. to uUUtl' 
....ic.....t • i.cluded i. U ••bl. iac_ of tile utillt,..... 
vbicb ~.d ......,cluded 'roe t •••bl. iac.- pur.u••t to lletio. 
111(b) of tile I.t.rn.l ""onu. Code, 

c) Tb. CIAC u. i...ct __u. •• "t.rlli.., ia 
'.r••r.pb (b), .b.ll • '.po.tted •• rec.t"ed iato • 'ull,
fun'" 'nt.r••t .ar i.. .,crow .ccount, ller.in.ft.r 
r.f.rred to ., tile ·CIAC T•• ' ..act Accou.t-, MOni•• ,.
tile CIAC Tn ....ct Account ..., • vitbdrawn periocUc.U.,
for tb. purpo.. of p • .,t.... tb.t porUon of tile .,U..ted 
'.d.r.l .... St.t. inc... t ......... vbicb c.n • ,bown to 
• directl., .ttribuUbl. to tb. ,....1 of IleUon 11l(b)
of tb. Int.r••l ..".nu. COd••nd tb. inclu.io. of CIAC in 
tn.bl. inc.... Annu.11.,. 'ollowln. tb. pre••ration .n' 
fiUn, of tbe utilit.,', .nn".l '''ral .nd ltate inc... 
t.. r.turn.. • 4ot.r.in.tion .b.l1 • .... •• to tb• 
•ctu.l '''.r.l .nd It.t. lnc_ t.. ....... tb.t i. 
directl., .ttribMt.bl. to tbe iaclu.ion 0' CIAC i. t •••bl. 
inc... 'or tile t •• .,..r. CIAC t •• i...Ct ..ni•• r.c.i".d 
dur'". tb. U • .,••r tb.t are i•••c••• of tit. .ctu.l 
a.o"nt of t.. • •••"•• tb.t 1••ttribMt.bl. to tit. rec.ipt0' CIAC. tocaotb.r" vitlt 'nt.r.,t •• r..' on ,uclt ••c." 
..ni.. llel. in tb. CIAC T.. I...ct Account ..at • 
r,'und•• on ••ro r.t. b•• i, to tbe p.rti., vbicb .... tb. 
conUibutioa .nd p." tb. U. i...ct ..."nt. duria. tb. 
U • .,.ar, Tbe utiUt., i. r..uired to ..iat.i.....u.t. 
record. to" .ccount for tb. rec.i.t. d.poiit. .nd 
v'tbdr.v.l of ..ni.. i. tile CIAC T.. I...ct ••crow 
.ccou"t. A d.ta'l.. .t.t..."t of tbe CIAC T,. 1...Ct 
Account. 'aclu'i", tbe .n"u.l '.t.r.i".tio" 0' .ctu.l t •• 
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tb. ut'llty" 'nau.' r.port, 

., Tile a.o"at 0' CIAC Til I...ct coU.cted by • utUity

.b.l1 not • tr••t.d •• CIAC tor r.t...kift4 p"rpo •••• 
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• .,.l"U .ay iacr..... in tal ...."•••". to U ••tio" ot CIAC 
.tor...., •••r. witb'r.v" troe tbe ••crow .ccou"t. 

2. ".u.l1,. followia. tbe .r.p.r.tio" .nd filla. of tit. 
utilit,'. •..ual '.d.r.l .ad It.t. iac... t.. r.tura., tbe 
utilitr ...11 fi1. vi til tile co.ai.,io" tb. 'ollowi.. 
'.for..tloa wltiob viii rec.i". coafi".ti.l tr••t..atl. 

a. al••ed co.i., of "" , ...ral .nd atat. 
lac.- t •• r.t"r"•• 

b. Non....,.. r.tated to II ill r.tur... 
vMcll sbow tile u ••t.."t of CIAC on ,.id
r.tura,", 

c. Norkp.pe,. ,bowi"" tile calevl.tion 0' .a, 
t.. .."i.... r••ulU". froe tM Act .ad • 
r.l.ted to juri••ictio••l oper.tio... 
I' .... 
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DOCUT 110. "01'''-"'...... 
1. I. tM ......t 't...t uce......I•••,. "tar..i ... to 

.......... _t.tlldu_ fro. tM ••e,_ ace01l..t. tM .tlUt, .11.11 

ra••, ."d ...1.. to tlla account tot.tMr -it.. .., .ar.i... o. 
tM eeeou.t lo.t bee.u•• of tM -ltlld,._.I. 

... ftIe ,.,.rt of tM 'H'_ tetbU,teco..t .1I.n 
laellid. • ,acord of i.t.,.at .ar... .II1II rafulllll" •• .,.n ••• 
e.leul.tlo. of t •••••1.... 

r. tM .....t tll.t • uUUt, ..... IIOt _i.1I to fur..hll It. 
t.. ratur.. • .uuUtut. " ..,tt.. for••t .ee••UIII. to .uU 
.., ... .ro....d wlt.. • ..urellC. t ... t of tlla t ••.1..... co,l.. 
r.t.r••, ••••il.lIl. t••t.ff .... r.....t fo, r••i...nd .udit. 

It h ,...tlli. to 1.tar.ret tile I ....... of tlte _tMIad 
leetl.. 11'(11) 1. .ue.. . .....r t ... t CIAC recat... froa 
....1...,. .II1II CIAC recat... fro. f.t.r. ut.,.,.,. c..... 
...r.,.t.d .. t ...t 0 ..1, CIAC rae.I,u froa f.t.r. ut.,.,..,.
_.ld ... '.lItact ,. t •••U.... All 'Mre _id ....ar t ....._ 
•••,.rt f.r tlli....itlo. i••rior litt,.tl•• i. tM .,••• tills 
••• I. wort....,.ul",. Al••••_ it_ of UuU....,. be 
...o.dad If Utl. do•• tot ..... filii.....illlllt,. ..... Id .1•• 
... ..u .... 

C.........tl'. .,. wtll , ...Ir. til. rl.,I.. M.t.;.,.rk. 
AII.....tl.. t. ...... ... .f It. ...oec. r.....t froa til. 
I.t.r•• l ..........r .. le•• l.tt.r ,.11.. to el.rlf, tile ....lft' 
.f tM .... leetl•• 11.(11). 

Thl. co..l••I.. .11.11 ••rtiel••t. f.ll, i. tM i.tt.r 
r.ll...roc.... TIll. leel.... tM dr.ftl", .II1II • .,ro...1 of til. 
r.....t .... .11 ••I1••, •••t ..U... oIl tM I.... _UII tlte 
l.t.rft.1 ....... ..,.lca. All co.t.et. _tt.. tlla r.t.rft.1 
........ "r.le. -, ••, "rt, .11.11 ... r...,t... 

I. .1...f tM _rr.ac:y ..t.,. of t ..l. ..tt.,. tM U .. 
..r'" f., .rot.at'.. til • PM ,,"r ....n •••h ... Dec....., 
11. 1.... 

r. co••l.,.tl•••f tile ...... It I. 

oaoc.a -, tM rlorl....IIUe ..,.le. co.....lo.. tll.t ""• 
......t of tM Pl., I•• M.t.rMOrAII At...,.tl... ••••t f.rtll .II1II 
~lfl" I. tile ..., of t ..l. or••• I. ,r••t... It I. furtltec 

OIIDCtIa t ...t tile PI.rld...t.rMOr". AII.eeleti.......11. 

-it..l•• ra.....lli. ti........ OM of it• ...oers r.....e fro. 

tile ••tar........_ ..r¥lce • I.tter r.U.. elariC,i" til• 

....1...f tile ... leetlo. U.e., of tile l.t.ra.1 ........ Code.
"it" ......t t. tM ..~ter. raised Mral.. It ,. f.rtMr 

0IIDCtIID tlll.t t .. '. co..l..i.. .1II.n f.U, ...Uel,.t. I.
ea." l.tt.r rail...reca... It i. f.rtller 

0IIDCtIID t ..t tilU. DocMt ...." raul. .... to ...II1II1. • .. ,. 
....rle .r•••_ t ... t arl.. I. _tl.. for CrAC (leel..l ... 
, .......1act.le CIAC) ... tile ••1.t.. t.. ......... It I • 

• rtM. 

0IIDC1lD t ...t tM .,..1.1_ of till. or.r. 1..... • • 
• r...... ...ac:y .e"... • ...U ~ Uft" ..I... • • 
..,ro.cht...UU•• I. tM far••co .. l ........... u-n.•u. 

rlerl.......I.uetl•• C.... I. reca'''' -, tM Dlrecto, of 
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leeord. •......rU•••t lata oUlce .t 101 , ••t Gal... 'U..t.T.ll......... 
florid. Ultl-017., lilt' t ... cl0.' 0' ...i.... oa 
~r 11. II.,. 
Ui. "'11,:'01:... c:.~ _t...__ ••__.,.. _.r~~:t CO-la.ioa,P..J~aOllllr.id... 'I'l_I_C_.. 

~~ 
Oivi.io. 0' looor" ... l.portiAt 

C • I A L 

N.J. 

IIQIICE or rullTllll P!!QCIIDIMG' 01 JUlUClAL IIVII! 

The Plori.. ....llc '.r.ic. co..i••io. i. r..uired bI' 
SooUo. 120.11(4). rlori•• 'tatut•• (1.n). to notU., parU•• 
o••n., ••ini.trath. II.ari.. or ju.ichl r.view o. C_I..Io. 

•••U.....or',,, that .... ... a. well •• til. proced"r.. .ad 
ti.. lialt. tll.t .ppl., to ."cla '"rtll.r proc•••i.... Tlli. 
notic••1lO,,1' not ... coa.tr"ed •••••ador....at • ., t .. rlorl'l 
Pu.Uc Servlc. C_1I.10. 0' la., , ..u.st nor .1lO1il. it ... 
con.tr"ed •••• In.ication tla.t ."cll r..ua.t viii'" ,ra.ted. 

Tile .cUo. propo.ed II".i. I. pr.Uainar., in nat"re all4 
vill not "'co_ .Uooth. or' naal•••c.pt II ,rovlded bI' 1111. 
21-22.02'. rlori.. Adaiai.tratlv. Code. A • ., ,.r.o. wllo•• 
• u••unthl i.t.r••U are IUooted bI' til' .cUon propo••' bI' 
tlli. order ..., UI•• petiUoa '01' • 'oraal p,oe••dint, a. 
provided 1:1., 'ul. U-U.02'Ct). rlorid. AdalailtuUv. Co". i. 
th••ora ,rov.ded bI' .,,1. 21-22.01lC')C.) ... C'). Plori•• 
AdlIiailU.th. Coel.. Til•• ,.Ution ...t ... r.c.h.d bI' tile 
Oir.ctor. 01vll10. of looor" .ad l.porUnt .t iii. oUlc. at 
101 , ••t Glin.. 'U..t, T.lI.II...... Ploriel. 3.111"-01'0. bJ' 
th. clo•• o. tIII.i"••• o. OOOeaDer 31. 1,.1, In til••1:II."c. of 
.ucll • ,.Utio•• tllll order .haU 1Iec_ .U.cth• .J.auar., 1. 
1117••• provided bJ' .,,1. u-u.oa'CI). Ploriela Adaini.tuth. 
Code. • .... r,U'cted i•••u....ua.t or'.r. 

All., o'i.cUo. or ,rot••t fUed i. till. clock., ""or. tbe 
i ••u.ac. eI.t. 0' till. order ia co••iclered .1:I,"oned ".1... it 
.athU.. tile 'orAtol.. coaditio.. ... ,. r."-' vitlai. t ... 
• pool"ed ,rot••, period. 

U u,. orcler ..._. fl..l ... .Uooth. o. " ••uar., 1. 
1117. • ... part., ......,..1., .Ueeted .... r..u••' ,uelleill revl_ 
bI' tile Ploricll h,r... Court ... tile flU., of • noUc. 0' 
.,,.11 vitll tile Oireetor. 01.'.'0. 0' 'eeorel••ad "porUnt .ad 
th. 'U1At of • co,., 0' t ... notic.... I1lia, , .. vi til tile 
SuP'''' Co"ft. TIl,. 'ii'", .ua' ... coatl.ted vith'. 10 d • .,. 0' 
th••'footiv•••t. 0' til', order. pur.u.nt to 'ul. t.llO. 
florid. 'ul.. 0' A,peUlt. .roe....re. TIle nouc. 0' I,pell 
...t ... ,. tla. 'ora .pooif'ed I. lui. t.tOO(')' Ploricll lui•• 
0' appell.t••roe.dur•• 

• ................ "' ..... ~J .... , 
r, .'·---· .. 
" 

,J 

• 


--J-----......,.-­

http:pur.u.nt
http:AdlIiailU.th
http:21-22.02
http:propo.ed


( 
/ 

t 
l 

FPSC crrE., gO FPSC 10; 58 

• 


oee 
0 ..• ( 

COCl 
0.( 
co C:·1o.{
<-cae) 

0 ..&'-----l 


DOCKft 110. 1I01l4"PO 
ASSOCD'rlOil f. lnv..tl,.tion of ) DaDlR 110. U5U 
PI'~ 1'....1 of Ieotion UI (b) , ) I.SUD. 10-1"10 (
Intena1 .."...... COd. [COfttl'ibutiOftll- ) 
1D-.id-of-ooaatl'Uotlon, ) 

III 1'" ......t '" rLOUDA WA'l'IRWOUS ) 

-----------------------------, 
fte followin9 eo.i..ionen panlcipated ill tM dlapoilitioll of 

till. _ttv. 

UCBAa. IleK. WlIAOII, Cllabaan 

Ift'I'Y IULn 


GIRlLD L. GUlrfD 


AP.DRAIICD. a. ICDIII'III GA'l'LIJI, a-quil", Gatlin, Wood" CaJ:180n 
• COWdeI:y, 1701-D Mahan Dl'iY., T.llaha..... Plodd. 
31301 on beh.lf of thI 'lorida "~lTVArk' ",pqi.~iAD 

aoalR'l' II. C. _Z. a-qull". 10... S1.Ind,tl'_ • 
.."tl.y, 2541 Il.ir stone '1"., Dl'iv•• T.llab...... 
Plod4& 3UOl 
on Mbalf of Alpb. Billet,., rpe. . Clnlt 
Qtiliti.,. Ing•. CllY Q~ili~y 9Qwplny, laa1. BidAl 
pt:iUU... IDe•. 11 Aqul Corporatipn. IDd "nUn 
Opwna Ulilili.l, Ing. 

1'. IlAMHALL D'I'1'ERDING. l8quil". 10•• , S\,In.tl'o. , 
lentley, as41 11.11' Stone Pine. Ddw. T.llah•••••• 
1'1101'14& 3UOl 
go lIb.lf pf Alaf.YI Ulili~i.,. 10;.. A10ba 
Qt!lili... Inc•. canal Qtilili... 10;" Clay
QtUUy 9Qlll2lny, laal. Bidg. UtUUill, lac •• 11 
Aqul 9Qrppra~ipn, lingll.y '.ryi;. Cpwp.oy. Lebigh
QtiliUtI. loe., Martin Dpwnl QtUiU". Ioe •• 
"'gbMrbqgd BllfS;"" Inp.. lorp rut; Iy.,.
QtililY. loe•• Bpllinq 01" Utili,i.,. Ing. Bpyll
QtililY Cpwp.ny. Ind Spytblid' Utili,!'I. Ing. 

PA'I'RlCl: K. WIGGINS. a-qull'l. Vlwine • Yillacofta. 
P. A., 501 ...t Tenne.... stI:..t, P. D. 01'....1' 
1'57, T.llaha••••• rlol'!4& 32302 on beh.lt pt lpy~bv'l~ rlgrid. capil.l Cprpprllipn
and lb. rlgri4a Ipwe IHIld.r, "Ipql'lipn 
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IlO8IDft' 3. PtDSOll. blJUlre. PI_Ida .....110 1UV1_ 

co.l••lon. 101 Ke.t _ina Itreet....lhba..... 

'lorida '2"'-01" 

An .....11 " t;h, ''''pion Dati 


PUlftIC& P. PIlUIft. EllqUlre. 'lodda .....110 .."1_ 
co..J.••lon. 101 Ba.t _1.... I~. ...11u...... 
'l_lda '239'-01'2CAYu.,' to the OpIWl••lgn 

ft ft& COIIIIIllIOlh 

All w;p;RQQI!Q 

on .ebru.ry 13. Ult. the Plod.. W.terval'k. ~.ocl.t1on 
(FIIWA, nque.ted that we Inn.t1,.te • propo.ed rep'.l ot Sect10n 
111(b,. Internal Reyenue COde (I.R.c.,. uncleI' Wbleb eert.in 
aontl'lbut1on. to tile capital of • oorpor.Uon ".re exelud.ble trOll 
~ 1ncoM. Ultlutely. Section 111(b,. I.R.C•• va. repealed by 
till Tax Retant Act at lt1. (ACT, .nd. etteeUYI 3.nuary 1. 1111, 
eontributlon.-In-.1d-at-eon.tructlon (CIAC, ~ both 91'0" 
1neoae and .preelable tal' tedel'.l tax purpa.... 

., order lIa. llt'l. 1.ned Dee__r 11. 1,.,. on an "'1'C)enc:y 
ba.l.. till. ea..l..1on lutllorlled earpor.te utl1ltl.. subject ta 
our jurlad1et1an ta ..and their .."lee IY.ll.blllty pollei.. ta 
poe......p CIAe In order to ...t the tax bpac:t re.ulU.. trOll the 
111101ulon of CIAc I. 91'0" lneaae. .1n_ then, .... vatu IndioI' 
waet..lter utl11tle. b... elected to l.,l...nt thet paI.-up. Of 
til.... only" r ...ln .....ject to our juri.dlctlon• 

.,. order 110. 212... l.ned Illy 22. 1'19, tIl1. ca-la.ion 
propo.ad to ..t.bll.b _I'tlln vuidellft1. to eantrol tba eallec:tlon 
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of tbe tz'GII••up. on.J'Une U, 1''', Ol'da' 110. nu. va. Pl'ot••t.ed 
by I'WA and 14 vaUI'/vutevat.er: ut.il1U... 

on .J'Une 13, 1'.', IoUth rlol'1da ca,1t.al COJ:pOl'at.1on (IFCC"
under tbe ai.1IOIIU' of rlol'1da BOlle Develop11ent. cOJ:pOl'aUon, 
JIUI'PORed to fU. a pet.1Uon 'I'ou.t. t.o OI'dal' wo. :aUI6. fte 
pr:ot••t. vu, bowever:, UDt..t..ely; accol'dlntly, v. t.1'..t.ed it. a. a 
petlt.1on to lnt.en... and 9I'ant.ed SFCC lnt.en.nol' .t.at.w. by 0I'd.1' 
Wo. :an:l1, 1••uecl ..,t.""1' n, 1,.,. OIl A,dl 5, 1"0, th. 
rlol'ida ROlle auUder. AIuoclat.lon (PHD, peUt.loned t.o lnt.en.ne ln 
thl. poceedlnt. Ita pet.lt.lon va. 9nnt.ed by 0I'd.1' 110. n.St, 
l ..uecl Apl1 :a" 1"0• 

• y 0I'd.1' Wo. :1141', l ..ued .June 2', 1,." " al.o propoaed t.o 
l'eqQ1l'. a aa.bel' of ut.l11t.l.. t.o I'.fund a.ount.. of th. 91'08.·U, 
collect.ed 01' .ak. adjut.unta to t.h.ll' d.pl'.clat.lon 1'."l've.. On 
01' about .July 17, 1"', 0I'de1' .0. 21416 va. 'I'ot..ted by elx vaul'/
va.t.evat.el' ut.111t.l••• 

Baaed upon tbe pot..." of OI'der. .0.. 2U16 and 2141', " 
conduct:ed a ....dnt on April 27, 1"0. Ve "I'e not. able t.o 
capleu aU of the t...t..t..ony on that. dat.e, bowevel', and tbe 
b..dnt va., aceol'dlntly, cont.lmaed on Api'll lO, 1990. 

UD'" or DQ'I. La.. UP JOL'a 
Bavlnt beal'd the evldence pl'e..nt.ed at. beal'lng, and havlng

I'evleved t.be ..lefe of the partle. andt.be l'.coaaendaUon. of 
Staff, " ent.el' ow:' flndin9. of fact:, lav, and policy a. follow•• 

IlTlltTtQB or QRQII-UP 

pgrpg.. of Slr0.'-up 

SOlIe of the ••Ut.lonel'. eX'Pl'e.aed concel'n that there 1. 
1a"",a" in ORer .0. 2U16 that lapUe. that. Ol'del' No. 1'971, 
¥bleb 0I'191naUy authol'laed tbe gl'088·Up, va. 1••uecl .01.ly fOl' tb. 
papa.. of all.vlat.lnt caell flow pr:ob1.... Althou9h OI'del' .0. 
212.' baa been pote.t.ed and 1., tberefol'e, a legal nulllty, " 
not. that ne1thel' ""'At. odglnal pet1t.1on nor 0I'der .0. 1.971 
apec.t.t1caUy Mnt10n caell flov .. a coneld.l'at.lon. OI'd.1' .0. 11971 
....ly d1acu.... th. ebant. ln sect:lon UI(b), 1 •••C., ""'At. 
popoeal, and OUI' IIDcUf1cat.lone t.o It. pl'o,o••1. It doe. not. .t..t.. 
that. tbe gnaa.up va. allowed 801.1y fol' th. purpoH of aUevl.t.lnt 
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AuidlOGe Of "'Ue on c:tN! 

fte fir.t qu••tion that ahO'llld be .......ed u vb.tber tben 
i ••,.., va,. for utlliti.. to .'¥Oid tax.. on CUC. fte IRS uned 
IfOtice 11-12 to provide 9'lidane. to taxpa,..r. ncprelinq th• 
• pplication of th. tax .ccounti,. rul.. r.l.ted to ClAC. !lotio. 
17-12 .t.t.., In part. that -. tr.n••otion vlll be tr..ted •• cuc 
if neb tr..t.aent 1. in .ccord.no. vith th. __tane. of tbe 
tr.na.otion, r.,.rell... of th. fon in vbiab neb trana.otiol:' u 
oondacted- • 

• itn... Blliott t ..titled that, .ince the IJUI ....r.lly
coneid.r. ·.n,. contribution of fund. l'8C8ived by • utility r.l.ted 
to it. future provi.lon of ..nlce to be CIAC, U u olNl' th.t if 
the tran..otion i. CIAC in __tanc., it vll1 be tr..t:ed •• CIAC 
for tax purpo.... .it:na.... Elliott and llartln .1.0 t ..titled that 
they .nd other expel't:a in the .1'... of taxation. utllity l.v, .nd 
.ccounti,. b.d ..d. dili,.nt ...reb.. to det.~ne vb.th.r tber. 
er••,.., _thode of .voidane. of taxation on CIAC. .1tD... Martin'. 
conolu.ion v•• th.t the T.x _.fonl Aot of 191. cloaed .11 loophol•• 
to .x• .,t CIAC froe t.x.bl. ineoae .nd th.t only new 1.,1.1atlon 
froe COIl9l'••• OO'Illd alt.r th.t po.Uion. .it:na•• Illiott t ••tified 
th.t h. v.. not .var. of .ny _thode of .'¥Oidinq tbe taxation of 
CUC. Rovev.r, h. did not preclud. tbe poe.ibllity of .uc:b • 
_thode 

.it.ne.. C.u....ux t.••t.ified that Gen.ral Dev.loPMnt 
utlliti.., Inc. (GOV, b.d .an.,ed to .'¥Oid t.x•• on CIAC. Rovever. 
abe ••Ut• .: that. COO'. _thod v•• quit. ooaplic.ted, .nd th.t it 
probebly ':ould not be vithin the r ••eb of tho•• uti1iU•• that. .1'. 
_t in need of th. 9I'oa.-up. 

AlthOQ9b COO'. pl.n probably would not be vlthin the r ••eb of 
thoa. ut.iliU.. vbo would be _t in need of th. 9I'".-up, it. doe. 
indic.t. th.t th.r••1'. vay. t.o .void tan. on ClAC. AccIordill91y, 
we h.reby encourq. the v.t.r and va.tenter 1nduetzy to continue 
to ...reb for viabl. _thode. 
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D9 Ibw14 ..ar t:he lurden? 

If th. taxation of CIAC 18 not 9.nu.lly .void.bl., the next 
que.Uon i. vbo mould be r ••ponaibl. for the t.x••? In th.ir 
bri.f, srcc and PIIU .I"CJU. that the utility (i ••• , th. 9.ner.l body
of r.t.payu.) mould be r ••pon.ibl. for payiftCJ the tax.. 
in••pactiva of th. .ouc. of iftCOlM. ft.y .I"CJU. th.t to do 
otbeni•• would ai.identify the contributor .. th. co.t callaU• 

• itneaa.. Elliott .nd Hixon beli.v. th.t th. contributor i. 
th. coat cau••r. Hov.vu, und.r cro••-.x..in.tion, Mr. Elliott 
.C)Z'.ed th.t ....uiftCJ the .xt.nt to vbicb .ny contributor i. th. 
co.t cau.u i •• very .ubjectiv. d.t.nin.tion. Mr. Elliott 
fllrther .tated that th. dec18ion wb.th.r to coll.ct th. t.x.. fro. 
the contributor mould be u, to ••cb utility, ba.ed upon ita 
partiClllar f.cta and circuaat.nc••• 

• ito... Hixon t ..tified that, if utiliti.. do not CJro••-u" 
th.ir pay.ent of tax.. on CIAC will, .v.ntu.lly, ruult in 
iocr...ed r.v.nu. requir...nt.. .ito••••• Kart1n, Elliott and 
calla•••UX .C)Z'.ed. Nito••••• Kartin and Hixon t ••tified th.t the 
required r.venu. incr.......y be .i9nificant, ••,.ci.lly in bi9b 
CJrovtb .r.... 1Ir. Mixon .lao tutified th.t utiliU••••kiftCJ 
reCJUlar and .iqnific.nt inv••taenta in t.x.. on CIAC ••y require 
reCJUlar and .iqnific.nt r.t. r.li.f. H••1.0 .rCJUed tb.t, du. to 
-reCJU1.tory 1.9-, • utility ..y n.v.r be .bl. to .ctu.lly ••rn it• 
• uthorized r.t. of r.turn. 

Und.r cro••-.x••ination, bow.v.r, Nito••• Hixon .d.ittad th.t, 
d.pen4!nCJ upon. utility'. particul.r circuaat.nc•• , it. inv••ta.nt 
in t.x•• on CIAC could r ••ult in .ith.r no incr•••• or • v.ry 
.ini..l iocr•••• in r.t... Nitn••• C.u••••ux .1.0 t ••tifiad th.t 
• utility with prior tax 10......y u•• th_ to off••t curr.nt 
t.x.bl. inca... It .i9bt, th.r.for., not f ••l th. i.pact of the 
t.x on CIAe for y••r •• 

•• •vr" th.t bi9b C)Z'ovth could r ••ult in incr•••ad r.v.nu. 
requir...nt.. How.v.r, .uab 9rovtb would probably c.u.. tb. 
utility to fil•• r.t. incr.... anyw.y, due to f.cton .ucb •• 
iocr•••ed r.t. ba.. and oper.tiftCJ .nd ..intan.nc. .xp.n•••• 
AocordiftCJly, w. do not beli.v. th.t thi. partiClll.r ,i.c. of th. 
reCJU1.tory puzzl. mould be viewed in i.ol.tion. We beli.v. th.t 
.11 of th. f.ct. .nd circuaat.nc.. of the utility mould 90 into 
det.niniftCJ vbo abould bear the r ••ponaibiUty of payiftCJ the tax 

----,.-,.....-~ 
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bpact of cu.c:. hpendil'l9 upon itll partic:al.1' f.crU and 
01l'culutanc••, it: -7 be .ppl'opd.~. fOl' til••Uli~, at co1141Gt tile 
tIIx.. fl'Clll t.be cont.:dbat:or or imru1: ta til.. iuaU. 

OIIIIt r'Dlgg'" for C;UC; 'faXM 

If ••~ili~ pa,. tile taxa••••oci.~ed vitll CIAC i1:881f, i1: 
.a.1: obtata til. __ ~o pa, tIloee tax... .it,...... wanta, wixon, 
and O'I~••n ~••~ified t:ha~ i~ would be difficult at obtain debt 
UDlnc!.ntJ fOl' tile tIIx li.bllity •••oci.ted vitll tile rec:eipt of 
CIAC. .l~•• o'.teen .r9'Ied that it i. not • ecnand pr.ctice to 
UDlnce • tax paid .nn••lly over • 101'l9.r period of U... In f.o1:, 
h••r9'Ied that it _, not .ven be ,".ibl. ft. ~o tile 1aabiUty to 
coll.t.raU.. nail loan••nd til. f.at: tIl.t til. padod d\lrift9 vbicll 
til••tl1i~y vould recover til. t.x.. tbrouqb d.preci.tlon would be 
.ac:Il 10l'l9.r tIlan tile ~.n of til. loan• 

• i~•• O'lt_n aleo t ••UUed tIl.~, over tile 10ft9-1'Uft, 
lmre.UI'I9 ta t.x•• can •...9. til. eoundDl_ of ••tUl~'. ceplt.l 
et.:nctu., tIl.r.by· ..atil'l9 it .ac:Il IIOr. difUcult fOl' ••Ulity ~o 
obt.in needed fund. fOl' plant ~lon, nnovaUon, .nd .,or 
_tatenance vban tIloee t\lnde .r. needed.· .. bellevu that, .. 
• tlUU•• borrow IIOr••nd· Il0l:'. to pay nail 1:axe., tIley vl11 .ppearIl0l:'. d.lI:y to l.nder., ""Ida vUl f\lJ:'tber r ••t.:r101: tile ...11abl11ty
of fund., .nd _k. til.. fund. that u. .v.Uabl. IIOJ:'8 aoetly.
Upon CD'o••-.x••ln.Uon, however, .1~.. O"teen .9J:." tIl.~ 
lend.r. pl.c. 9J:••t 1'.11.nce on caall flow pro,actiODl• 

• i1:Ol•• Wixon t.:••~lfled tIl.t lIO.t of til. co.panl•• h. d••l. 
vlt1l 9.n.rally provide for plan~ .xpanelon tbr0U9h d.bt. R••r9'I" 
that .nything tIl.~ would deer••••••tl1lty'. ability to bOI'row 
f\lnd. 'eopardi... It11 .billty to _rv. it. cu.toaar•• 

• .Lb... Martin .r9'Ied tha~ the vat.r and v••taw.t.r Ind_try
1a .lr••dy h19hly lenr.9ed, and he .xpr...ed concan over til••• 
• t111tl•• lncr•••ift9 tIl.lr laval. of d.bt. R. va. aleo conc::erned 
whatller fund. would be .v.Uabl. vitil r_aonebl. t.... and coet 
rat•• for til. payaant of tax•• or for otller purpoaaa••• axpr_aed
partlcul.r conc.rn .bo\lt .Ul1t1.. tIl.t are experi.nclng
.1981Ue.nt 9J:0Wtb and would h.ve to .u nbat.ntl.1 Invu~~ In 
tax.. avary y••r. on cro.......iDlUon, hotNv.r, .11:01•• Martin 
.treed tIl.t • v.ll-_Dl9ed .~111ty .hOUld be .bl. at fOl'.... .nd 
plan for ncb 9J:'OWth and 1ncr_.ed t.x... .. .1.0 -.read that • 
QUlit, cen peUUon fol' Inc::r..... r.t.. ~o iaprove It11 d.bt 

• 
., 
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.....1c:e oapablU~ 01' fOl' the .,.._.-up if U: fOl'..... eubIItantial.,..ow1:b CIOIIl... 

Flnally, ... not. tbat utUiti•• do not alway. bonov funda fol' 
epeo1f10 puqIO.... FOI' t.utanae, a CIQIIPaftY can often MCUl'. a U ... 
of OI'edlt br .-e.ly da.onetl'atl.. a ca.b flov and peyl.. a ...11 
f.. 01' penentacJ. at the fl'Gllt end. '!'be•• funda can be Wled to 
f1nenc:e enytbi.. fna plent .INllwion to opu'ati.. apena••, 
1nCIludinrt the papent of tax••• 

.....s apon the evldenc. of l'4tCol'd and .th. di.OWI.ion abov., ... 
find tbat cIabt finaneinrt ..y be avail.bl. fol' th. papent of tax•• 
I'.l.ted to cu.c. HOVevel','" al.o find th.t a utility'. pepent of 
texaa Oft CDC ..y l ••••n lta caab flov, vbiell ..y, in tum, 1..-11' 
ita .bili~ to bonov funcla fol' th. papent of tax•• 01' fOl' othel'
pu&'IIOe." 
PM of Ct,b CUC tp 'a 'fIxU 

In bel' te.tt.Gny, 81tn.•• <:au••••wax ....v••ted that • utl1lty
in • .tront caab poeltlon could u.. • pol'tlon of th. caeh CIAC to 
pay the tax.. a••ocl.ted wlth tba "4tC.lpt of CIAC. Hov.vel'. eh. 
aleo .tated tbat Wll.. caeh C1:AC fol' .uell • pw:poe. wUl ...n that 
th.l'. 1. 1... c.....vail.bl. fol' currant 01' futul'. con.tnctlon 01' 
to I'.pay tba utl1lty fol' lta ,..t lnv..t.ant in plant. 

81tnu. .1xon t ••tlfied that it would be l.pl'Ud.nt fol' .o.t 
utilitl.. to WI. oaab cu.c to ...t tbail' t.x li.biliti... H••1.0 
.tated th.t it d.f••t. th. very puX'po" fol' coll4tCtinv CUC, undel' 
Venu.l l'....l.tOl'Y th.OI'Y, bee.WI. CUC i. pl'iaal'11y • financinq
vehicle Wled to con.tl'Uct new pl.nt 01' I'.pay el.bt 0" equity
lnv..ted to conetl'Uct pl.nt. In hi. opinion, it Boulel be u.ed 
only fol' the .bove-..ntioned PUI'poe.' .1ne. CIAC ...t be ellducted 
fro. I'.t. ba••, vbtell l'edllG•• tba I'.turn .v.U.bl. fol' fundiftIIJ debt 
01' equity COlta. 

8itnau lU.xon al.o t ••tified th.t uny utiliti.. • loan 
acJI'......ta I'equi". tbaa to ...ivn 01' pladllJ. caab CIAC to "X'Vlc. 
d.bt and, fol' that "••eon, cao CUC 1. unav.il.bl. to ...t the t.x 
1iabi1i~. 81tnau Dat.nl...xpl'•••ed ..ny of th..... Conc.m. 
in h1a tutbony• 

...ed \IpOft th••vldenc. of l'4tCol'd, ... find th.t • utility can 
.... ca... CDC fOl' any pm:po.. tbat lt d.....ppropl'i.te. Rov.vel', 
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thb MY ...n that th. ca.h will not be .ftil.ble for ita intClded 
..... f"U1:h.r, in • r.t. proceedi",. .11 ClAC will be __id.nd in 
th. red..ction of the atility'. r.t. be••• 

In order Mo. 212•• , va aad. th.....I'tion tbat Pl'opeI'ty ClAC 
va. typically collected frOil d...lopen. WbU. ca. ClAC va. 
typically collected frOil individual.. In bi. t ..tt.on¥, Witne•• 
Hixon .t.ted that c.. ClAC i. ,an.r.lly paid by ct.v.loper. .nd 
bo.ebaild.r.. R. .tated that ca. ClAC i. 1... often collected 
directly frOil individual -.-buyen. 

111'. Wixon 81.0 prepared an ubibit to d.....uate that the 
donation of c..b ClAC v.ri.. betVftn ..tUiti... Aac:oI:'din9 to 111'. 
wixon'. exhibit, dari", 1''', Rolli", 0IlIuI ft11iti••• Inc. rtlClllived,'2','2' in ca.b contributiona frOil individu.l ~. and no 
ca.b fre. developer.. Cl.y ftility co.pany, on th. oth.r b.nd, 
rec.ived no ca.b frOil individu.l tto.eownera .nd ••••,'.5 in c:aIIb 
frOil d.veloper.. '!Ilia .....itution can be obaerved betv..n other 
atiliti.. dGl'ift9 1"'. 

In b.r t ••tblony, Witnea. CIa....... at.ted that .be bad nO 
Jmovled•• of .ny ..tUiti.. th.t typic.lly collected ca.b ClAC fl'Oll 
individula •• oppo.ed to d.veloper••, 

ea.ed gpon th. evidenc. of I'ecOZ'd, va find tbat ...t11ity'.
coll.ction of ClAC can ftry bet:veen ca.h .nd pt'Opel'ty dependi", 
upon that ..tility'. pal'tiCG1.r f.cta .nd ci~tanc... 

'l'hl: ...... addr••••• wh.th.r i1lPl_ntin9 th. 1JI'08.-11p of ClAC 
MY pl.c. • ..tility .t • co.petitive di..dvant... with ..tiliti.. 
that do not .1'0••-111'. 01' convince dev.loper. to llt11b. .eptic
taM. inet••d of connecti", to th. atility'. erat_. INri", th. 
beerift9, .1'.coonv11l. subur.... ftility corpor.tion va. the only 
CIOIIpany .pacific.lly Mntionecl that abo.. not to 1JI'08.-11p bec:aua. 
of co.petitiv. pr.....r ••• 

Witneta. Mixon t.atified th.t h. va. not av.ra of any ca.. in 
which ...t11ity h.d choa.n to troaa-ap but va. l.ter fOl'ced to .top
due to c..,atitive pn••GI'... 1Iova¥aI', dari", croa. __ination, 
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b. cUd ac:III1t tb.t COIIpItlUon v•• one rM80ll tIuIt be dld DDt ... 
• aandatacy 9I:'08.-Up • 

• 1b••• 8111ott. on tb. otbeZ' band. teatlt1_ tIuIt the vatell:' 
and _.tent.. lnduaay in F10dda 18 eu.biec:t to COIIpetitlve 
PZ'''.U'' due to tbe 1.1:'9. I'lUIIbeZ' of bo1:b .mlolpal and lave.tOJ:' ­
owned vat.. and va.tevatell:' uU11U... Be al.o .t.t.s tbat a 
.1plfiaaat dlUU'enc:. in nt.. OJ:' CIAC obaq.. aaa cauae 9Z'ovtb to 
8blft into • loveZ'-coet utlllty'••eJ:'Vlc. 81:'•••• 

... fOJ:' tba aun..tlon tIuIt tbe 9I:'08.-Up MY fOJ:'c. dev.loper. 
to ''In utU1a1nCJ .ept:lc t.anka. Nlb... <:aua...we .tat_ tb.t abe 
bad DD pueonel tnovl.... of any utUltl.. tbat b.v. btId • 
dev.loper avltcb to ua. of uptlo tau. beClaua. of 9I:'o••-up ooeu. 
AltbCNCJb 8t'CC and rRIIA .tat_ tbat tb.y bave .ctual tnovledq. of 
Pl'OieoU utll1a1nCJ Mptlo tank. lMo.ua. of tb. CUC 9I:'08.-up oo.t. 
tb. r poaitlon 1. not .uppoZ'ttMI by tbe reoord. 1'W:th... Nltne•• 
Mixon PZ'ovid_ the r ..ulU of • queationneir•••nt to .11 utlliti•• 
uUU_1n9 tb. 9I:'08.-Up. All of tb. utlliU.. tIuIt r ..pond_ .tat_ 
tbat tHy var. not avar. of any ca... in vhicb ••ptic tant. bad 
been utili__ or utiliti•• btId found tb....lv.. at • oo...titive 
diMdvanta~ lMoau•• of tba 9I:'O••-up• 

..._ on the .vid.nc. diacua._ lbove. _ find that, Ilthou9h 
tbe uae of th. 9I:'o••-up My pllc. a uUlity It a ooap.Utiv.
diaadvlnta9•• it 18 not • vid..,rMd probl.. in Florida. 

hUntilpn of qrU.-YDIBlCIUlrlMnti of pr.-approv.l 

All parti.. and th. ltaff of thi. Co.ai••ion (staff) 19I:'••d 
th.t tba 9I:'0••-up Mould be Z'.tdn_. '!'b. only nal point of 
cont.ntion appeaZ'. to be vbetb.r th. 9I:'0••-up .hould be allow_ 
.ol.ly at th. di.cZ'.tion of tH utiliti.. OJ:' only upon th. ,Z'ioZ' 
'p,Z'ovl1 of thl. co.al••lon. All of th. utllity vltne•••• believ. 
thlt vb.tbeZ' to 9I:'08a-up .hould be a Mfta9...nt deci.lon. 
AccoZ'dlft9 to vitn... 81110tt, -una9...nt baa th••xpeZ'l.nce and 
tnov1ed9. of th. fact. and ciZ'cuat.nc•• of tbe utility••• - .nd ia. 
tb...fOJ:'.. 1a tba be.t po.ltlon to dateraine the n.eda of tba 
utility.- • 

We do DDt .91:'''' Gen.Z'aUy, va do DDt tneeR our••l ... into 
tba day-to-day deoi.lon-..Jdft9 ,z'oc..... of • uUlity. In fact. we 
noc.ally do not Z'.v1ev the Mna9...nt deo18iona of a utility 1In1... 
it baa a,.11_ fOJ:' I Z'.t. OJ:' we bave lnlU.t_ an1ncZ'.... 
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O'lf'el.'eal.'niJ1911 inve.~iia~ion. In tile aan of the 9l'-.-ap, bavevel.',
the dollar IUIOUftta I.'e qaUe 1.... and there ue otbeJ.' peJ.'8OftII 
11'1901"', .\lOb a. developer. and Iloee pII&'Cba.er.. It we ...i~ -*U 
a u~i11~yt. neft ra~e proceedint W revi.., ita deci.ion .....tIler to 
9l'-.-up, it _y be too late w undo ....t baa a1l.'eady been done. 

In addition w tile Hove, we be11... that nqairlat pre­
approval of the 4p'08.-ap 18 r..eonable for a .....,.. of other 
re..o.. rint, out of the approxiately 100 ...tar and ....t ...ter 
utUitie. requlated by thi. co.1a.ion, onlI 44 bave .... nque.ted 
w 9l'08.-up. AlthOU9b a INIII:Ntr of the uti itie. that we r89\&late 
are partnership. and .ole proprietorshi,., the faat. that eo f. 
bave eleat.ed to iJlpl_nt the 9l'08.-Up 1ndioat.. that tile vut 
.ajority ot vater and ....t ....ter utiliti.. do not need the 9J.'088­
up. 

!b. evidence al.o indioat.. that eo.e of the utilitie. that • 
are c:ollectiftfl the 9l'08.-Up _y not aat.ually need it. ror 
in.tance, Witna.. Hixon .tated that one CIOIIINtny, Southern stat.. 
ot:Uiti.., Inc•• a,..ar. to bave eft0U9h reaource. W covel.' the tax 
iJlpaat. of CUC, and that it in~enda to diac:ontinue the 9J.'08.-IIP. 
Witne.. Hixon .tated that rlorida Citie. water co.p.ny i. another 
OOIIINUIY that "will not t1,ht for c:ont1maed autbori~y to '1.'08.-lIp.­

Second, the uee ot a 9l'08.-Up er..t .. a MV tax, and expen... 
that did not previouely exi.t. 'I'Ilie i .....t baa been retened to 
a. the -tax-on-tax.- A tax-on-ta. i. _eated vben texu are 
contributed. !be contributed taxe. ere conaidel.'ed ,"•• inCOM 
vbich are, in turn, taxable. Becau.e of thi. tax-on-tax effaat.. 
the ,"••-up can be .. hi'h a••0.3 percent, .. COIIpIlred to a 
axi.u. co.bined tederal and atate tax rat. of 31 ••3 percent, it 
the utility pay. the tax on ClAC itaelt. ..it.... Ellio" .tated that thi. -tax-on-tax- eUaat. doe. not 
only exi.t in the ea.e ot a 9l'otI.-up. .e .tated that, vhen a 
utility dOlI. not 9l'otI.-up. it .o.t u.. ....ity to inve.t in tile 
CIAC-related tax... 8ince tha ....ity COIIpOnen~ i. 9l'OUed-up for 
taxe., be ar",.. that there i. a -tax-on-tax.- Althoutb a portion
of the ClAC tax inv..t ..nt would be IIUPPOrted by ....i ty. we do no~ 
be11eve tbat Witne•• Elllott'. analy.i. conaid.r. that we ,enerally
do pro rata reconoillationa, a....ill9 that tunda cannot be traced• 
• iena•• Elliott'. analyei. aleo a••UM. that ....ity would be tha 
only ..rce avaUable for t1nancinv. Alt.hOQ9b funda cannot be 
epea1tioally traced, we belleve that tllere are othar aourcu for 
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taae.e tuncIJI, ncb •• opu'.ti.., nYllnUe., debt, and def.ned tax... 

li~. cau...we up.. tbat th. tax Oft CIAC i •• COIIt of 
dOiNJ bui..... s••lao .tated bi. beUeflib... l11iott acp:'....
tbat -t:be aIumIp in t:be tax lave b.". ....... a new COIIt Oft the 

atiliti.....oai.ted vit:b ClAC.- An obeerv.tion va. alao .....t 
th. b..d ... that, if COftcJnU bad vant.. to tax the conUibUtor, it 
would bava clone eo. 0Yu t:be 1000000-nn, bowe".r, it i. probabl, t:be 
b.aavner/r.t.,. Wo beu. the banIen .nywa,. 

Upon oonaiclHation of th••bove, we beU.". tbat tba IJI'OU-ap
owld be retained, bUt tbat it owld onl, be allovecl upon t:be 
prior approval of thi. co..i••ion. 

De1j.nin1t:ion of ••• 

we belie"e th.t the need f. a 9I:'0••-up shoald be deterained 
on a ca.e-bJ'-ca.. bI.18, bI.ed upon the f.ota .nd oirCNlUltanoee 
peculiar to each ..tUity. Accordi.., to Witne•• IIUott, ..tility
Mna9...nt i. in t:be beet poeition to e".lute all of the.. fa0t.8 
and oircnmetano.., and to deteraine vbeth. • 9I:'0••-up 18 DMCIed 
and, if ao, what ..thoclolO9Y to ..... If that i. t:be cau, once 
unav...nt deterain.. tbat • 9I:'0••-up i. nec••••ry, it .ho..ld be 
able to pro"ide the .... inforution that it r.lied upon to .ak. 
ROb • deterainetion in a petition to thi. eo.aia.ion. 
Accordi..,l" we find it .ppropriate to require .11 ..tiliti•• tbat 
vio to collect the 9I:'ee.-up to file a petition for .pproval to 
collect the 91:'0••-", vith thi. co.ai••ion. Any ..tility th.t i • 
• lr..dy collectinv tba P'OS.-"P My continue to do so pendi.., our 
.pproval of its petition, pro"ided that it fU•••UGh • petition on 
• bef•• Ooi:ober n, UfO. 

Generall, _ 
tba folloviNJ inforution. 
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CI" rip' 'ta\..,n\ - All ell•• A and • utiliti_ GUtbt to·be 
Ibl. to provide I ealb now .tateunt. Witnett. O'fteeD Rat. that 
I prud.nt utility would bave calb flow .tate.enta for I ~ of 
Y..rI. •• II" .tated that 10 laie uperienc:... I ..... be 
- ••roed in on the c:aIb now.- A c:aIb flow .tat...... would Ibov 
vIl.th.r liquid fand. .... lvaUabl. to pay tan. on c:uc. We vill 
not require ca.b flow .tat...nt. fro. ell•• e utiliti_. however, 
da. to the .xpen.. I ••ooilted vith th... 

'''''-ot; pC Inun. epu"" - 'I'll. utility 1IbOU1d 1110 
provide a .tate.ent of it. tiM. Int.r_t nrned ('1'1., rltio. 'I'll.'1'1. ratio iDcUcata. the INIIber of tiM' I utUity i. abl. to COY. 
ita Int.r••t. 'I'll. I'ltio I. 1ft indicator of the r.lltive pl'oteetion 
of the bondhold.I'" It 1e 1110 indicative of I utility" IbUity 
to 90 into the financill "I'k.t to boI'I'ov .oney 01' i.1UI Itoc:k at 
I 1'.1.0nabl. rat.. A utility Ibould daontuat. that ita TIB ratio 
i. DO 1lOI'. than 2x. II. bave ..llOted'l '1'1. rltio of 2x bacIU•• the 
ta.tblony Indicltu that it Ie I CIOIUI'I'Yltiva I'ltiO that ..inuin. 
I utility" finlnoill intlCJl'ity vitlaoat unduly bIIrd.niDCJ the 
I'ltapay.'. II. 11.0 not. that 2x i. vithin the I'IDCJ. of Moody·.
"I 9Uid.lin... IIItn••••lliott t ••tified thlt 2x WI. too low; 
bOVlV'I', hi did not pr•••nt In Ilt.mativa. Alth0U9b WI bellev. 
that I 'flB I'ltio of 2x .bwld be a.ed I. I benc:baal'k, it .bould not 
be viewed in i.olltlon. A utility ..y be Ibl. ta !bow adeqult. 
inter••t cov.ra,l, but not have 'Q0U9b ca!b on und• 

• tattmlnt pt Alternatiye rlnanglng - A utility Ibould 1110 be 
Ibl. to d.80n.tl'lt. that It dol. not hlv. 1ft Ilt.mativ••ourCl of 
financ:I09 IvaUlbl. It I r.l.onabl. I'lt.. b di.c:us.ed lbove, .OM 
utiUU•• Po_:' not be Ibl. ta obtain flnanciDt It I r ..lODIbl. rlt. 
to PlY f(~ tax•• on elAe. BOVIYII', c:vtaln .Ituatlona aay ••i.t 
vb.r. 1ft Iltarnatlve _re. i. lvaUlbl. It I r ...onabl. rat.. rar 
in.tance, and.r c:rOl.-a...lnation, Witn••••IUott adaltted that, 
,iv.n the chale. betvnn ,iv1.nt 01' lendi09 the funda to pay tax_ 
on eIAe, th.r. VI. I ,uODf Incentive fOl' I conuibutor ta l.nd 
th... 

Ju.iflgaUgn tor crM". - 'I'Ile utlUty Iboald 1110 provide
I .tat...nt r"lrdlO9 vby it naada the trOl'-UP, inclllll109 the 
partlcullr flet. Ind ell'c:uaatlnc:•• thlt led to that c:onalulion. b 
.uted by IIltn••• eaUl.elux, -the utility Ie Intt.lt.ly aVir. af 

http:Intt.lt.ly
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iu own unique ci&'CUll8taac:..... [and] OOllld be able to • .:ticul.t. 
iu r ..aona for requ••tinv • 9rQ8'-UP.­

qrq..=pp IIthgd ••1eet14 - !be utility ~ld .1.0 indicat. 
tile cp:o..-up Mtbod ••11Ot1d .nd tbI r ...on. vby. Aa dillCUllMlcl 
below, t.b.u'. are two Mtbocl8 of calcul.tint tb. P'O"-UP, ..c:b vitb 
iu own aclYaftta....nd di..dv.nta.... 'iac:I 'tile utility Jcnova iu 
unique oi&'CUll8t.ftCI. llldint to tb. elIoi.iOft to r .....t tb. cp:ou­
up, it ~ld .1_ d.tlnliM vbic:b P'O"-UP Mtbocl i. bettar in ita 
.ituation. 

Prgppu4 'brUf. - Finally, tb. utUity IIbOUld .ubalt propulcl 
tariff' for tbI CJl'OI'-Up in ita fUiDI. 

frtgu.nqy oC Qugnnrltign Of "14 

one of tb. conc:.rftl of tb. utiliti•• i. vb.tb.r tb. CJl'OI'-UP 
n.1d clIt'l'1Iin.tion "Ul be on.-tiM or periodic. In bie ta.tillOny,
Witn••• Nixon 'r9Q1d tb.t .n .nnual r.vi", of tb. nlld for tb. 
CJl'o••-up could COlt anyvb.r. betva.n .5,000 to .',000 • y••r for 
.ccountint .."ic.. .lon.. II beli.v.. tb.t it woald be .n 
UIWU"J:"ntld .clclitional IXpIftI. to pa•• on to tb. r.tapay'l'I. 111'. 
wixon .1.0 .tatld tbat .ny fluotuatioftl in n.1d fro. y••r to y••r 
coald r ..ult in di.eriainatory r.t... beiftfJ .pp11.d to n.., 
co_c:tioftl. Upon ero..-.xaaination, bow.v.r, be 'CJI'••d tb.t, one• 
• utUity ba. an .pprovld CJl'o,,-up, it. abould be .iapl. for it to 
.dvi•• tbi. coaai..ion on .n .....ual ba.i. vbltb.r iu circuattanc•• 
bad c:ban91cl. 

Witna.. Ma.:tin .1.0 arguacl tbat an .nnu.l d.t'l'1Iiftltion of 
nlld vould be .xpan.i... H. .1.0 t ••titilcl tbat it wll1 be 
difficult for utiliti•• to for.cut tb.ir caab flow for tan or 15 
y.ar. if tb.y f.c. the pro.,ac:t of 10.iftfJ the P'O"-up ..c:b .nd 
.v.ry y.ar. 111'. Ma.:tin .t.tld tbat tbie -un.t.bUhiDI .v.nt­
could be looJcld upon unf.vor.bly by l.nd.r., bond buy.r., or bond 
r.tiftfJ •••nci... 8••1.0 .~Id tb.t • c:b.ftfJ. in the CJl'OI'-UP for 
any future year could c.u•• c:b.ftfJ•• in the utility" d.bt ••"ic. 
cover••• and could hara the utility" .bility to obt.in low-co.t, 
l0ft9-tlnl finanoint. 

Wito... Dliott t ••titild tbat it woald be .pprOPri.t. for UI 
to require utUiti•• to fil•• pariodic .tat.MDt vb.th.r any
o!rc:uMtanca. aurroundiftfJ tb.ir Mid for tile CJl'O"-UP bav. cb.ft9Id. 
HI beli.v.. tbat utiliti.. abould periodically r.vi", th.ir Mid. 
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anrval' particularlr it th. t.aU and oill:'C'lllllltanc•• a~bndi..., their 
deci. on ~o reque.~ the 91'0..-" be.. CIIulll9ed. .... BIU"t: 
oauUoned, boveftl', that: trequen~ obanta. 1ft anr annual flU...,
nquir...n~. could .. det.riMntal • 

.. •91''' with .... 1111"~... ·..U..,. tba~ • pndan~ aUUt:r 
_culd 1IOfti~0I' ita need tot' til. 9I'0Il.-" and ,.dodieallr d.~enine 
it it: i. .t:1U VU'rant:ed under th.t: uiUt:J". paniculU'
oill:'C'llllllt:.nc... If Oil'CilUlMltanc:e. ha.. abancJed, it: tdIould be th. 
u~ilitr·. re.ponaibilit:J' ~o notitr thi. co.ai••ion. Accol'dill91r. 

~.... .. ~.......~l_ .,l~ 

ot' .....r.~e 

ft.r. are ...ieallr two _thode of CJI'De.iII9-up, the tull91'0"-" .nd th. net pre••nt ...lu. (HPV) CJI'Dea-up. ft. tOrJlUl•• 
tor th.....thod. 	U'e •• tolloval 

1»11 grPII-YP, 

Depr.oi.bl. Plant 	(CP-CCP*Cl/TL)*AR*.5»
* (l/(l-eft» 

Land 	 (CL*Cl/Cl-Cft») 

All CInC 	 Ceft/(l-Cft»*CCC+CP+CL)­
(C«C+CP)/TL) *Cl-Cl+ROR)-tl»IBOR) * 
Cefti/C'l'R) ) 

IIbv.I 
CP • COn~ribu~ed pl.nt

T.x lit. tor contributed plantTL • 
Acceler.~ed tax r.~.AR ­
COII.bined ted.ral and .ta~. tnco. tax r.t.eft ­
Con~ributed caabC ­
Cont.ribut:ed land

CL ­ utili~J'·. 1e~ allowed rat. of r.turnROR • 

..._IIIIIIIIIi-·......· i. 
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..,.tive exponent of the tax Uf. of th.-tl • 
contributed ....t 
'!'ax 1:.. expected to _ in .ffect vlaen th.

C'S'Iti • Mpreci.cion 1. t.k.n on th. tax l:.t\ll1l 

!b. full 9J:o..-up .llow. • utility to collect th. full c.x l.,.ct
••..,i.ted witl) cu.c, i.ncludint th. -tax-on-t.x.- !b. IfPV 9roa.-up
.llow•• uciUcy to collect the tax•••••oci.ted with th. 9J:oa.-up1... th. pJ:'..ent .,.lu. of th. cax d.pJ:eai.cion th.t wUl _ 
rec.ived in th. tucv.. By th. very natve of th. c.lcul.cioMl, 
th. full groa.-up wUl provide 1101'. caM flov th.n the NPV _tbod. 

IIot:b _thode beve .dvant.,e. and di.adv.nta,... !b. full 

groa.-up would pl:'Ovid. a r ••dy ~c. of caM to pay th. _xi.ua 

tax Uability that would _ •••ociated with CIAC. How.ver, th. 

full 9J:o••-up _thod faU. to take into .ccount futv. d.pr.ciation

tbac will _ taken on the contributed ••••t.. !be If" _thod take. 

into .ccount th. benefic of tba future c.x depreci.tion, but _y 

not pl:'OVide .nough r.lief fOl:' • utility in • poor ca.h po.ition.

!be IfPV f~l. i••lea conaid.red bulky, cuaber.o.e, not .a.ily

uncIerataocJ, and aubject co Hror. 


We noc. that the foraul. for th. full 9J:0••-up of d.preci.bl. 
plant tak•• into account th. tir.c year'. tax d.preciation u.i", a 
balt-year convention. We .,1''' with Vita••• Elliott th.t, for 
p.II:'P08•• of th. IfPV 9J:oa.-up, ic Mould be •••lIIIed th.t utiUti•• 
would ucilb. th. IIO.C Uber.l _thod of tax d.pr.ci.tion .llow.d 
by th. t.x l.w and th.c, it th.y Choo•• co u.....thod 1.... 
favorabl., ic'••iaply to th.ir d.tri..nt• 

...ed upon th. evid.nc. of rllCOI:'d .nd th. diacu••ion abov., we 

_U... th.t both ..thod. Mould _ av.il.ble to the utiUU••• 

HowevH, w. not. th.t, out of the 44 utiUU•• th.t requ••ted the 

9I:'O••-up, only one iapl...nted • If" 9J:o••-up. 


I ...... IDDlhent; 

All of th. witne.... who .ddI:'••aed thi. i••ue agr.ed th.t, 
vIaen • ucility paye tax•••••ociaced with it. collection of CIAC, 
it ...., ..lNNIti.Uy, _d••n inve.tHnc in .t.ICIb t..... Vitne.... 

http:lNNIti.Uy
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Elliott and lIixon t ..titied that, it • utility doe. not vra..-up,
bat pay. the t.xe. rel.ted to ita receipt ot CDC it.elf, we Mould 
include the tull ..aunt ot ita inve.t.ent in ncb tax.. in r.te 
ba.e, without r.,.rd to .ny ued and .etul oon.ider.tiona. 1Ir. 
lIixon .1.0 .rCJUed th.t .ny utility th.t i. not .uthoriaed to vro••­
up i. required to inveat in tax.. on ClAC. AceordilllJly, be .l'9Qed 
th.t tbla pl.ce. the utility .nd ita GU8ta.er••t rl.k tor the 
ncce•• ot the deyelop.ent. Upon c:a..-exuination, bowever, 1Ir• 
• ixon adaitted th.t tax benetita tollow the ••••t. 

h antioned .bove, there .re certaln tax beneUta that flow 
troa • utility'. in"e.t.ent in taxe. rel.ted to CDC. I'\Irther, •• 
dlacu••ed by Witne•• Elliott ander ~. exa.in.Uon, there .re 
athad. under whicb • utility .y recover it. c.rry1lllJ co.t. .nd 
e.m • return on nonuaed .nd uNtul property, ncb .. CJU.r.nteed 
reyenue .nd .llow.nce tor tund. prud.ntly iny••ted cb.rq••• 
AccordilllJly, we do not tind it .ppropri.t. to .llow utiliti•• to 
••m • r.turn on t.xa. r.l.ted to nonu.ed .nd u••tul CIAC. 

Fin.lly, we not. Witna•• lIixon'. concam th.t th. d.bit­
d.t.rred bal.nc. will not be recotniaed in r.t. ba•• , .inc. va .1'• 
.",illlJ to th. tOnlUl. (one-ei9bth ot oper.tilllJ .nd .int.n.nc• 
• xpen•••) attaad ot calcul.UIIIJ workilllJ c.pit.l. AccordiftCJly, due 
to th. 10ftCJ-lived natura ot th•••••ta involved, w. find tta.t 
d.bit-d.t.rred tax•• Mould be recoqniaed ••p.r.t.ly fro. tta. 
workilllJ c.pit.l c.lcul.tion. 

I!grwalh.Uon 

All witn••••• who t ..titied in thi. req.rd .vr.ed th.t, it • 
utility do•• not vro••-up, th. tax .ttact. of • it. coll.ction ot 
CIAC .taould be nor.aliaed. By nor..lidlllJ, tta. tax .U.ct. are 
recOCJftiaac! ··v.r th. liy•• ot th•••••t ••cquired. 

Witn••• cau••••ax t ••titied th.t th.r••1'. ditt.r.nt .ttaod. 
to nor.alia.. .ta. recaa.and. th. athad required by tta. IRS 
pur.uent to Notic. 17-12. Und.r ..otic. 17-12, d.bit d.t.rred t.x•• 
Mould be tr••ted •• th. r.;ul.tory body uau.lly tr••t. d.t.rred 
tax... In Florid., th. nor. i. to oUNt d.bit d.t.rred tax•• 
• ,.in.t credit d.t.rred tax•• in th. c.pital .truc:tur.. It tta. nat 
ot th. credit .nd d.bit d.t.rred t.x .lIOUnt. i •• d.bit, th. aJIOUnt 
i. included in r.t. ba••• 

http:ditt.r.nt
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)
Vowltb11tancl1ftIJ tb. abov., Vltne•• C&WI...WC .tated tbIIt • 

"1'.....lbtic .ppr:oaab vauld be to HCIOIJIlla. tb. tull deblt 
daturlld tax belanae 1Ja I'.t. be... .1tne.. 81uott, boveYU', 
&qUad tbat tb. .CCOWIt1ftlJ u ..tMnt .beNld tollow \:be l'epl.tO&'Y 
u ••tMnt, and nat v1ae-v.I'... .. .lJI'•• ' AltbOlllJll \:be PI'OJlOllIId 
I'.t. be•• ueaa.nt would be ...1.1' to adalnl.tu, " be.11.v. tbat 
tb. .ppl'o,I'1.t. ..tbod ot ~lla.tlon 1. tb. caplt.l .tl'\lCt\ll'• 
..tbod. 'fbl. vould keep \:be u ..tMnt in total COIIPl1anc:. vltb 
Votlc. 11-12. 

ACCQUII'l'INGIBIQJlLA'f08X TBDTMElfT IfITH GIOSS-QP 

All vltn••••• who t ••tltled 1'...~lftIJ tb1. 1••u••1.0 &lJI:.ed 
tbat naI:1l&U••tion .ccount1ftlJ shcNld be tollowed when • ut111ty 
doe. trOS.-up. 'fb. IRI b.. no naI:1l&11••t10n reqQlr...nt• 
••socl.ted v1tb CDC tbat is lJI'0ll.ed-Up. HOV.v.l', VII .tl11 beU.ve 
tbat tull nal:1l&Uzation .ccountlftIJ .hould be IItlUzed. This wollld 
r ..1I1t in consistent tl'..tMnt betv••n lltiUtl.. tb.t .1'. nat 
trOS.1ft1J-up .nd tbo•• tb.t are. In .ddltlon, tbo•• IItllitie. tbat 
_itch tl'Oll lJI'os.iftlJ-up to nat lJI'O••1ftIJ-IIP vl11 ..lntaln tbe .... 
nOl:1l&ll..tlon ..tbodology• 

.. dl.cu.sed .bov., nol:1l&lia.tlon Involve. ott••ttl1\9 d.blt­
d.tened tax.. .,,&1nst credit-detured taxa. In tb. c.pltal 
.tnctur. vltb .ny n.t dabit-d.tened bal.nc. included 1n r.t. 
ba... Und.1' tb. tull lJI'0••-lIp ..tbod, tbe d.bit-d.t.rr.d tax•• 
vould be tully ott••t by tb. contrlbuted tax... Und.r the HPV 
lJI'0••-up ..tbod, bovev.l', tb. IIti11ty vould bav••n inv••taant In 
tb. pl'•••nt v.lue ot tb. tlltur. tax depl'eci.tion. 

Und.1' .1tb.r ..tbod ot lJI'0••-lIp, • t.x-on-tax v111 exi.t • 
• 1tn..... .1110tt .nd C&ua•••IIX di••9r.ed on bow tbi. .hould be 
tr••ted. .1tne•• C.II••••IIX cont.nd.d that tb. tax-on-tax i•• 
,.l:1I&n.nt dUt.renc.. ... ,.l:1I&n.nt dUtel'enoe, It vould flow 
thrOUCJh tax expense tb. y••r it 1. r.ceived. .1tne.. 11110tt, 
bowever, aI'CJ\led tbat tbe t.x-on-tax 1. not • ,.l:1I&n.nt ditter.nee. 
Re &I'9\l1ld that tb. t.x-on-tax r.ver.e. ovel' tbe uaetul Ute ot tb. 
plant and tbat it reduce. tutUI'. tax .xpens•• 

.. do not beU.v. tbat It i. 1.portant vh.tb.r the t.x-an-tax 
1•• pu'1IADent dlU.rence 01' • tl.i1\9 ditt.l'.nce by d.Unitionl 
vhat is iaportant i. who shou14 r.c.lv. tb. beneUta. ...ed upon 
\:be .vid.nc. of I'ecord, v. beUev. tbat tbe beneUt. should be 
,.••ed back to tb. r.te,.y.1'& ov.r tb. Uve. ot tb. r.l.ted ....t., 
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con.18tent vlth the thHry of nor.alb.tlon. Rove..,.., In order to 
Identify tb. diff.r_t contribuUon••nd to properly nor.aUa., 
utUitl•• vUl bave to, aneI ve Und It .ppropri.t. to requir. th_ 
to, record th. 9Z'O'.-uP in ••epar.t. aubaccount. 

Off••, pf erAe lnegwe ag.in., 'at OpIr.,ing to.... (lOLl) 

By Ord.r '0. 2143', ve propotI4Id to requir. utiUU•• to offNt 
th. tax iapact of th.ir collection of CIAC by th.ir IIDX.. Without 
.xc.ption, th. utUity vito..... 'l'9ued that NOX. 00'11115 not be 
u.ed to off••t th. tax iapact of CIAC. 

'I'll' utl1itl•• '1'9U' that thII collection of CIAC cannot cr••t. 
NOX. .ocI th.t ve .bould not, thIIr.for., require th_ to off••t 
CIAC-r.lated t.x.. vith 10•••• ".n.r.ted by activlti_ unr.l.ted to 
th.ir coll.cUon of CIAC. TIll uUUti•••1.0 1I'9U' th.t thII lOLa .. 
• bO'llld be r •••rVld for tho.. vbo bora th. coat ¥ben th. MOL v.. 
C).n.rated. Wlto... Dlt.rdiftCJ furth.r arCJUed that, .inc. thia 
coai••lon doe. not r'COCJnia. NOLa •••n invelt.lnt, it 00'11115 not 
recOlJllia. th. tax beDlUt. of NOLa .ith.r. 

Witn••• C.u••••ux. on tb. oth.r banel, 'l'9Ued th.t CNU.nt tax 
.xpen•• 18 ba.ed upon iuriadlctlonal oper.tion••ocI th.t, it • 
utility ba. NOLa, It vill bav. no tax ll.bl1lty, rlC).rdl••• of th• 
• l ...nt. of r.venu.I or .xpen••• con.idered. Wltne•• E1Uott'91". th.t CIAC 1. not conlld.r.d in i8Ol.Uon, but vlth .11 oth.r 
trana.ction. th.t occur. H. al.o livr.ed that, no _tt.r what our 
dec1810n 1. In thil dock.t, utUiti•• vill UI' th.ir NOLa on th.lr 
tax r.turnl. In f.ct, .ccordiD9 to WltDlI. Dlt.rdiftCJ. vb.n • 
9I'OII-Up 1. allov.d, NOLa '1" 01' vl11 be conluaed 801" r.pldly • 

..... upoIt tile ..i ...... ot nICOI'd, ". Und it tIJ!P1'Dpdat.t to 
.. "'M.· ocr... CIIiC 1-. t.b.Ilr IIOLa. 'ftI.' ..U .... ........t 
__iMiiiIlII· ;.. . ~ ....... -.. _ ......... tnatMnC ot t.b.I 


i . __ ..... _ tile ..... 10 tea la. nvaniftIJ 
• "~- c ... IDallltp liJ lnn.I''', tbIrI I.e .. additional 

",)0" .., nqold... utUttl_ to ottllft CDC i_ vith 
MIIft .. II" only recOCJDbiftCJ vbat th'I are actually dolftCJ on th.lr 
~ 
tax r.turn.. t'Ul'tber, lucb tr.at..nt • In JcllpiftCJ vlth th••ntir. 
-tax pictur.-, vithout iaolatiftCJ on. plec. - th. t.xation nf CIAC. 

MotvithltanellDi ~ aDav.. .. ~ll.v. that • utility ~hould 
only bav. to .,....t iWladictlONll, ........th..U .. IIOX., and not 
below-th.-Un. 1IOLIr. '1'1111 II conlbt.nt vlth 0IIII" poUey of 
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oalGUla~lD9 taxe. on a atand-alone ba.l.. lelov-tb.-llne 1~... 
wwld iDalude, INt nat be U.albd 0, tb. lIIpact ot di.allORd 
• .,....•• , nonued and ....tul plant ~eaiaUon, 01:b_ expeIl'" 
a••oolated "11:b nanuecl and uutul plant, I'.....u.....oolated ,,11:b 
nonued and ....tul plan~ and Im_••t a'lIOCIlabd "ltb debt not 
iDaluded in tb. Claplal .UUctu•• 

In addition to tbe above, tbe utllitl.. al.o arva. 1:bat, to 
1:b. .xt.nt tbet tbell' 1101.11 l'..uU tl'_ below-tb.-line 10..... any 
zoequll'ed otf..t would be In violation ot Section "7.011, PIOl'ida 
statute.. UncI'1' Sectio,a '17.011(2, (a). Plol'io sutut... in 
..ttiD9 nt.. tOI' utiUty ..!:'Vice, -the __i ••ion _aU conaid_ 
tbe value aDd qaaU~y ot tbe ..!:'Vice and tbe co.t ot pzoovidiD9 1:be 
'WYice, Vbicb ..11 include, bpS; ngt; be "aUed 1;9 ••• a tab: 
ntun on 1:b. Inve.blent of the utility in prOptll'ty u.ed and uuful 
in the pubUc .e!:'Vice.- (",h..i. added, ...ed upon the 1....... 
juat quoted, we beU.ve tbet, althQU9h qenerally only
above-tb.-Une loa.e. gould be uaed to off.et incoaa frow above­
the-Une operationa, if an ooca.ional below-the-Une 10•• cr.,~ 
into 1:b. aquation. we would not be in violation of section '17.011, 
rlorlda Satu~e•• 

qff... ot SIAS IDSQM Aulnlt; In,...tunS; Tax crlS"S;a tIn') 
fte utiU~y "itD..... allo do no~ beU.v. tha~ the ux 

liability r ..ultiD9 froa the 9I'o"-up gould be off••t by ITCI. 
WitD••• BIUott al'CJUed that ITCI ar. econoaic ....u. that ITC 
carry-forwardlr.pr•••nt cont!n9.nt rec.ivabl•• to th. utility frow 
tbe U.s. 1'I:'",ury, and 1:bat it "ould, th.r.for•• be inappropriate
for ua to d.pzoive utillti•• of th.ir ua•• 

Mita••• Blliott al.o al'CJUed that th. utility" collection of 
CIAC could not have .iv.n rb. to the I'l'CI. 111'. Elliott .xplained
that. prior to th.· tax la" ella..., CIAC could not ••nerat. an ITC. 
Al0ft9 "ith th. chanq•• in tbe tax la"., ITCI hav••ffectiv.ly been 
eU.inated. 111'. Elliott fuztb_ al'9Ued th.t, to a.a!gn th. ban.tit 
of an I'l'C carry-torward to the contributor cr.at.. an inequitable
ai...tcb by .iviD9 the benefit to a party cl.arly not r ••po••ibl. 
for .ucb ben.fit. . 

AccordiD9 tp Mitnu. Clu••••ux, bovev.r, utilitl•• ,,111 ua. 
1:b.ir I'l'CI to reduc. taxable inco_ frOl any lOurc., lnoludiD9 1:b. / 
recliC ot CIAC 01' contrilNbd tax.., "i1:bout rI9_d to th. outcoaa 
ot th • docJc.t, in ord_ to alniata. th.ir actual tax UabiUti••• 

http:ffectiv.ly
http:cont!n9.nt
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.. ...... ... UabiUty, __ted ." tiM 
ov tnat..nt vlll .bply 

oCf'-' pC NOLi and ITCa a IqrwIll••tipa Yipla,ipnl 

.Itn••••• loVen, Datft'dlftlJ, Jack.on and .lnt...c:h t ..t1fled 
that I.R.C. naruUaation nquln..nb would be violated 1f th. tax 
11.bl1ity r.lated to ClAC or th. ~oe.-up va. ott..t by 1fO~ or 
ITCe. .itn••• cau••aux, howev.r. did nat beli... that the 
nqulr...nt. ot section..., 111. or III, I.R.C., would be violated 
if MOLa and ITC•.Vlr. ued •••n ott..t, .0 10119 a. th••ppropri.t.
narull••tlon procedur.. are tollow.... 

• it... Blliott t ••tlU... that b. did not beli.ve th.t • 
r.tund ot ~o••-up a.ount. due to the .xi.t.ne. ot 1tO~ or ITC. 
would vl01.t. th. I.R.C. or the r.l.t'" r.,ul.tlona. In t.ct, h • 
• t.ted th.t, -(.)1th0Q9b the naruU.atlon requJz...nu ot th. las 
are .abj.ct to the IRS' Intarpr.tation, I concur vith M•• C.u••••ux 
th.t r.tundlll9 pr.viouly contributed taxa. ba.ed upon the 
atill••tlon ot .n MOL or ITC c'rry-torward would nat rapr...t • 
noruU••tlon vlol.tlon 1f the inv••t.ant in tax.. i. properly
bandied in th. r.,ulatory proc.... • 

...ad upon the t ••ti_ny ot r.,ul.tory tax .xpert. c.u••••ux 
and BllJ~~t, v. tind that the naruli.ation requlr...nt. ot th. 
I.R.C. and r.lated r.,ulatione viiI nat be violated by ott••ttiftIJ 
the t.x llabillty •••ociated vith CIAC ." r.,ulatory IfOLa and ITC., 
It the utility properly record. the traneaction. 

%IX Dlprtc1.,lpn IIDlfl,• 

• itn••••• Blliott. Mixon, and Dat.rdi119 .adl t ••tlt1ed that. 
theor.tlcally, the be.Ut. ot tax d.preciatlon on ClAC .bould be 
....... back to th. contributor. ot ClAC. 'Ib... vlt..... turtb.r 
t ••tiUed. howev.r, that baca..... ot practical conaldvatlona••ucb 
a. prohibitlv. ncordkHpill9 requlr...nt:., the banefitl caMot be 
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ntunlecl to Ute contributor. and _t, th...fol'., be pa••ed baelt to 
Ute pnual bodV' of ntepay.l'.. .llthoutb th.V' cUd not .ponaor uy
via..... to II'GppoI"t Uteil' poaition, SFCC and rHB.l aqued in Uteii' 
bd.f tbat, to Ute extent that a contributol' pay. Ute ta., Ute 
depnciatiOD benefiU abould be ....ed baelt to bbl. 

In bU' tatbony. Via••• caua..au••..,••ted tbat CDC and 
th. l'.lated tax..... ulti_t.ly bom. by th.....buy... Vitnu• 
• lliott alao tatified to bi. beli.f that .oat d.y.lopel'. tl'_t 
cnc coau a. a co.t of d.y.lopeent. ¥bic:h ia incIluded in th. total 
co.t of th. pl:'oject. Vitnu. Ifbon doe. not a,l'''. 

~. Wtxon tatified that th. pl'ic.. ¥bieb d.y.loper. cbal'9. 
fol' ........ dictated by IIUCb facton a. COIIpetition, al'.a lJI'ovtb. 
int....t l'at.. and th. n.al. Ul'k.t. a. aqued that, althoutb 
dey.lopel'. pl'••uubly atteapt to l'eCOYU th.il' co.t. and a pl'ofit 
tbl'OUfb th. pul'CU•• pl'ic., due to _l'k.t condition., th. ")'MDt
of CU.c-l'.lated tax.. _y actually l'educ. th.il' p&'Ofit _l'9in.. In 
auppol"t of thi. U'9\III4Int, b. pointed out that a nUJlbeI' of 
dey.lopel'a bay. objected to 01' coaplained about th. 9l'0••-up. 

V. do not alJl'''' .llthou,h _I'Jcet conditions _y det.nin. th• 
..llint pl'ice of a ha.e, v. beli.ye that any ti.. a developel' ba. 
_d. a pl:'ofit, it ha. l'ecovel'ed the co.t. of CIAC and the l'.lated 
taxu. 1'Ul'the1'. if Ute coat. al'. pea.. on to the ulti_t. 
l'atepay., th. contributol' and tha l'at...y.l' U. on. and the .a_. 

since the pl:'actical consid..atlon••ilitate a,ain.t pa••int 
th. tax depl'eciation ben.fita beck to d.v.loper. and, .1nce v. 
beli.y. that developel'a 9en..ally l'ecovel' th.i&, co.t., v. find that 
the tax d.p&'eciatiOD benefit••hould be ....ed bllelt to the utility
l'at.pay.. HoveY... we not. that, to the extent that utllitie. 
ua. th. IQIV ..thod of 1JI'0••int-up, they al'e pa••lnt th. tax 
depl'eclation benefiU of the IJI'0••-up back to d.y.lopel'., .ince th. 
effect of tbat ..thod i. to off.et the CUl'1'.nt taxe. by the n.t 
pI:'...nt yalue of the futUl'. depreciation. 

8ItUMo or GlOss-up NtOIDITI 

'!'be utUitle. do not beUev. that it would be fall' and 
l'ea.onable fol' thi. co.al••lon to l'equil'. l'efund. of the 9l'oaa-up
occa.ioned by the conauaption of !lOLa and ITCa. Vitnu. Illiott. 

- -...... 
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li.ted five re• .an. why be beli.ve. that thi. would be 
inapproprtate. 

rir.t, fir. E1Uott .qued tIuIt 1101.8 and l'I'CII are, for tax 

purpos•• , IIOre or 1••• equiv.l.nt 1:0 ca.... ACICOrdi...ly, be .qu•• 

that i1: would be arbitr.ry for thi. eo.b.ion 1:0 treat th.. 

diffarently th.n it treate oth.r econo.ia ••••t •• 


We do not aCJl'''' ft. ou..t llCJaiu1: 1101.8 and l'I'CII i. .r.ly
• r.flecUon of the way tha1: the uUUU•• wUl 1:re.1: th_ for tax 

purpos... Wha1: PetiUon.r. r ..lly ob,ea1: to her. b th.1: requiri... 

th_ 1:0 r.fund all CJI'O&.-up -.aunte collec1:ed in axe... of their 

actu.l bx U.bUiti.. wUl deny thn the opportuni1:y 1:0 1:urn IfOI.8 

.nd ne. in1:O ca... on band. 


Sec:ond, fir. E1Uo1:1: .qu.. tha1: the receipt of CIAC canno1: 

cru1:••n MOL or I'I'C and t1u11:, 1:0 require refund. wUl ...i9ft ncb 

ben.Ub 1:0 eue aontribu1:or., re.ul1:i... in an inappropri.t.

ai••1:cb. We do no1: avr.e 1:ba1: the r.fund wUl a••i9ft the beneU1:. 

1:0 the contribu1:or.. 'fila tax ben.Ute are bei... uadI by the 

uUUU.. 1:0 off••t inaoaa. AVain, wha1: the uUUU•• ob'ea1: 1:0 i. 

th. loa. of the opportuni1:y 1:0 ca...-in on their 1101.8 and l'I'CII. 


. ftird, fir. Blliott aqu•• 1:bat norMU.aUon au1: .,. followed 
when there i. no CJl'o••-up or wh.n axcae. -.aun1:•••1: be rafunded, 
and that the refund of pr.vioualy aontribu1:ed tax•• wUl mult in 
incr.aaed r.venu. requir_nte. In fact, whenev.r NOI.8 or I'I'C. ar. 
conavaad no~U••1:ion wUl oaaur, whether or na1: there i. a r.fund 
requir_n1:. In .ddiUon, a refund requir_nt wUl only re.u11: in 
incr•••ed revenue requir_nte1:o the .xtant 1:bat • utiUty 1a 
earninv below it. 1••1: authori.ed ra1:. of return. 

rour':!., Hr. B1Uott aqu.. tha1: a r.fund would be • windf.ll 
1:0 tho.. r.ceivi... it, .t the axpana. of increaaed r.venue 

require_nt.. We .,.U.ve that, in faat:, it i. 1101". llt.ly • 

wind:tall to 1:h. utUiti•• if they are na1: required 1:0 r.fund .xc••• 

CJl'oa.-uP PIOUnta, .ince th.y wUl receive c.... now and the ben.U1: 

of incre••ed c••h flow thrOUllJh d.preciation ovar the livu of the 

••••t.. FUrth.r, we do not beU.v. th.t i1: would be • windf.ll to 

the con1:ribu1:or. it 1:11. refund i. required, .inaa both the 

.tilitie. and the con1:ributor. vere put on na1:ice that • refund 

would be required by Order Mo. 1"'1, •• followal 


http:windf.ll
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lIoni•• lA tbII cue 'l'ax Iapact. Account. ..y be vithdnwn 
~iodically for tbe parpoa. of payint that. portion of 
th...t.lut.ed redenl and Stat.. incoae tax .xpenn ¥bieb 
can 1M IIbovn t.o be directly at.tribut.bl. t.o th. r.p.al of 
8eC1:ion 11. (b) of th. Int.ernal ..v.n.... Cod. .nd the 
inal....ion of cue in taxabl. inc... Ann....lly, followint 
th. pr.par.t.1on and tiUnt of th. ...t.ility'. .nn....l, 
rederal and stat.. ina.. tax r.tU'NI, • det.ninaUon 
..11 be ..el. •• b th. .ct.... l reder.l and st..t. inc.. 
tax .xpana. that. i. dir.ctly at.tributabl. t.o th. 
inal....ion of CUC lA taxabl. inc.. for th. tax y.u.
cue tax lapact _nl.. ne.lYed dvint the tax Y.u that. 
ar. lA exc••• of th. act.... l aaount of tax .xp.na. th.t 18 
.ttributabl. b th. rec.ipt. of CUC, t.G9.th.r vith 
1Ilt.ar:..t. .arned on ....eb excaa. _ni.. b.lel in the CUC 
'!'ex lJIpact Account _t. 1M r.f...nded on a pro r.ta basi. 
b the parti.. ¥bieb ..d. the contribut.ion .nd paid the 
tax lapact aaount. dvint th. tax y••r. (Ord.r 110. 11971, 
.t. pap 3.» 

'fbi. c:ou14 1M lAt..rpr.t.ed t.o .an that .. vll1 look at t.h. rec.ipt
of CUC •• an i.ol.ted tax .v.nt., or that. • tax li.bility .....t. 1M 
incw:Ted on th. over.ll jv1adict.ional r.tvn. How.v.r, sine. the 
taxat.1on of CIAC in isol.Uon can only prod...c•• tax HabUity, tbII 
for:aer interpr.t..tion .ak.. no ...... 1Mca..... th.r. i. no v.y that. 
• r.fund c:ou14 occur•.Ac:Icordintly, .. beli.v. th.t. the int..nt v•• 
t.o conaid.r th. entir. tax pictv•• 

rifth, Mr. .lliot.t. argued that the application of a r.fund 
poliey could beeo.. d18cr:iainatory due to pot.nUal tluctuaUona in 
cue collactiona fro. Y.u t.o year:. w••vr.. that the pot.ntial
for ....eb -diacriaination- exi.t.. How.v.r, v. do not find th.t. any
.ueb discrepanci•• ar••ith.r lik.ly or Uk.ly to 1M ·unf.irly
discriainatory,· .apaci.lly .inc. any refunde wUl 1M ba.ed upon • 
r.tion.l and ....ur:.bl. ba.i. - the utility'. tex li.bility. 

rinally, w. not. that the t ••tiaony of "r. Ch.rle. d....nu. in 
this r ...rd. Mr. d....n••• i. the own.r of 'l'r:.d.vind. Ut.iliti•• , 
Inc. ('l'r:.devinda" • •..11 utllity with MOLa th.t. coll.ct. the 
Fos.-uP. It .ppaar. fro. _. d....nu. I t ••Uaony that 'l'r:adevind. 
baa • 1arv. parc.nt.v. of non .... ed .nd u••f ...l plant and i. b.vinv 
dltficulty bonovinv fro. bank.. _. d....n... va. unequivocal
.bout bi. d..ir. to r.t.in the FO••-UP •• • tr.d.-off for 

---------- .....-~.-.--- .. 
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pn...... _I~JL__ 

a of the .... ,~............_ refened to Ordar ItO. 
1IOt. and/or ITC. to off.et CIAC-related inco.. for It'7, 
refund tro••-up a80UD~ collected for It.7. 

Notvitbatandinq the above, it appear. froa the record that 
__ of the 1fOt. and ITCa ••ed to off.et taxe. by Order No. 2143. 
vere belov-the-line it.... Th••e aJIOUnta vere toen fra. the ClAC 
::::'_~lII&J;.t;,It.._r~ .......... 1.'7~ ACCOrcU.Dl1r. to the


F,....,..) ....... ~tzo.t:e tIad tu1l' 1.... or ne. 

.............__~..... ..,. tIIWAIl4 ...... __ .. oftNt CDC 

M& '.....alliUM .....1., tMn'". tile ........ reporta to 

refl.. aeI'y above-the-line MOt. and rrc., vlth a reconciUation to· 
the allOunt. or19inelly fUed. Tht. .89ge.tion would al.o bold tn. 
tor 1••' and 19.9 tr08.-Up report. that have been filed. We al.o 
trant Staff adaini.trative a.thority to proc:••• r.funcla of the 
tro••-up ba.ed upon 1IOt. and ITC. for tho.. year•• 

b tor El AcJUa Corporation, Petition.r. ar9U. that it. tax 
10•••• r ••ult.d frOJI book/tax tiainq diUer.nc•• and that, to 
require It to refund contributed tax•• would tran.f.r the benefita 
ot th••e book/tax t1llinq differenc.. frOJI the rat.pay.r. to the 
contributnr. We do not A9r... The book/tax tlalnq diff.r.nc. 
vould b4. accwnted for thrw9h d.f.rred tax accountinq, rA9ardl... 
of Wheth.r or not a refund va. r"e9Uired. Accordinqly, it i. not 
the book/tax tlaifteJ difference, but the laaediate benetit of 
convertifteJ th. 10•• Into ca.h that i. actuaUy beifteJ tran.f.ned 
frOJI the utility back to tho.e Who contributed th. ca.h. 

oee With rA9ard to canal Utiliti•• , Inc., Petitioner. ar"9Ue that 
it. tax credit. d.rive frOJI ITC carry-forvarcle and that r"e9Uirift9 
It to oft.et CIAc-relat..s taxe. a9ainet the ITC. would tran.fer the0.( benet1~ of the ITCa trOll the rat.payer. to the contributor.. Thi.coe) ft9UMnt beU.. th. fact that, a. with the book/tax tlaJ.nq

0.' 
C Q <:.-.1 
o.~ 

c.o·, 
·o... ~ 

-'---4 
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Pinal1y, ..titioner. ar,ue that Ord.r Mo. 2143. CDftfiacat•• 
tIleb property vitllout c:Iue proc... of l.v. In tIli. r ..ard, .. 
fb.t point out tIlat ~er NO. 2143. v.. prote.ted and that tile 
utter vaa oouidered at ...otion 120.57(1), Plori_ Stetute., 
be.rinv. S1nce ~er Ro. 21431 va. prote.ted, it bee... a l ..al 
nuUity and cannot confiacate Petitioner.' property. In aclcUt1_, 
.1nce it v.. oou1dered in tile context of an evident1ary bearinv, 
Petitionell:" due proce•• ript. b.ve been Pll:0tected. 

runJler, in a bI'oader ..nae, off.ettinv CIAC 1nc... by IIOLa 
and/or rrca doe. not confiac.te Petitioner.' property. Petitioner. 
v111 \1M til... tex benefit. on tbeir tex retuna r ...rd1... of tbe 
coai••ion" Ue.t:llent. All .. are d01nv by requb1ftfJ • refund i. 
&"eC09D1.inv thi. fact. 

Aa .lr••dy dillCWl.ed, we beUeve tIl.t Petition.r. r.aUy
object to tile faot that, by rtlC09ft1.tftfJ tile actu.1 tex tr.n••ctlon, 
t.bey vi11 be denied the opportunity to convert tIlelr 10.... and 
l'l'Ca into ca.h on bend. Altll0U9h ou UeatlMnt vl11 r ••ult in tbe 
conauaption of tile.. t.x beneflte fOil: rtICJU1.tory purpo••• , 81nc. 
conU!1Ntiona are nov deprecl.b1e ln .ny event, tbe.e ban.Ute vl11 
be returned to tbe utiliti.. .. incre••ed caah flow tIlrO\l9h 
_prec1.tion OV.II: tiM. ftla would be lI:ec09nlaed ln lI:at.ukiftfJ 
tbroll9h deferred t..... Accordlnvly, v. do not beli.ve tIlat 
r*IUirinv tile off.et of NOLa and I'l'CtI confi.c.t.. ,etltlonar.· 
PII:operty in .ny .enae of tbe tera. 

CQIIQIdUIJQI' or ,.. 
1. 	 ei. c:oaai••lon 1. ve.ted wlt1l juiadict10n over tile 911:0••-up

of CIAC by tile provla1ona of Sectiona 317.011, .091, .101, and 
.121, P10r1_ at.tute•• 

2. 	 fte 9II:O••-up chal"9•• and concUtlon. e.tabUahed h.reln are 
j\llt and r ...onable• 

http:dillCWl.ed
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,. 	 The I"tlClUlI:-...ntll that utUlti_ ou••t ClAC lnc:oM 89alut 
allova-the-Une lOr. and l'l'CtI, and "fund all aIIOWIU of 91"0••­
up collected in ncee. of tbIIlJ: actual, 'ul..l01:10n.-1 to 
llabllltl.. I"e.altlnt fro. thell" collectlon of ClAe. do not 
conU.cate thelJ: PI'OpIrty wlt:hoQt. 'at 01" fail" ~ation Ol" 
vlolate thelr 1"19ht. to due proce••• 

Upon coulderatlon of the for8901nt, lt i., tbarefore, 

ORDERED by the Florlda Public Servlce co..l••ion that eacb of 
the findift9. contained ln the body of thl. Order are appl"oved in 
every I"e.peet. It 1. fvtbel" 

ORDERED that all .ttel". dlaCN••e4 in the body of thi. Ol"d.1" 
al"••xpr...l,. incorporatII4 heI'.in by l".f.I".nc:.. It i. further 

ORDDED that no utUity .y 9&-08.-lIp eu.c: without fll".t 
obtainlnt th. approval of thi. co..l.alon. It i. fvtber 

otmDED that any IItillty that i. curr.ntly 9J:o••int-llp cu.c: 
.hall file a petition, in accordanc. with the provl.iOlUl of thi. 
Ord.r, for contlnlle4 authority to 9J:o••-up no lat.r than octobel" 
29, 1990. It 1. furth.1" 

ORDDID that IItUlti•• .ull follow the accwntint pl"oce4ur•• 
pr••c:rlbed in the body of thla Ord.r wheth.r they 9J:o••-up or not. 
It la fvther 

ORDDID that utUlti•• that do 9&-08.-up .hall record th. 
9I"O••-up in a ••paratll IlUbac:count. It i. futher 

ORDERED that all utl1iti•• that had below-the-line 10•••• or 
rrc. fOI" ::";7, 1"', or 1..9 .hall Ule aaende4 9J:oa.-up report. to 
I".fleet only above-the-Un. 1fOr. and I'fC., with a l"ec:Onc:iUation to 
the a.aunt. 0l"i9inally flle4. It i. fvtb.r 

ORDERED that any 9J:O••-up a.oIIntli collecte4 in nca.. of a 
utility'. actual tax liabUity I"uultint fro. ita collection of 
C1AC:, a•••t forth in the body of thla Or4ar. .hall be r.funded on 
• pro &"ata beal. to the contl"ibutor. of thOR _ta. It i. 
futh.... 
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NOREEN S. DAVIS 
DIRECTOR 
(904) -487-2740 

Qmmrissjapc::ros: 

J. TERRY DEASON, CHAIR.MAN 
SUSAN P. a..A.R.K 
JOSE GARCIA 
JUUA 1.. JOtiNSON 
DI"A.'lE x:. KJES; ING 

November 29, 1994 

RF:CE!VED 
. M:r:. Martin Deterding, Esquire 
~ose, Sundstrom & Bentley 

'Ion6-. !lUDUC. :)arvtCe \';ommlsSlon2548 Blairstone Pines Drive 
DiVISion of W3ter anc! Wastewale-Tallahassee, FL 32301 

Re: Martin Downs Utilities, Inc. Gross-Up Reports 

Mr. Deterd.i.ng: 

This letter is in response to your inquiry dated November lS, 
1994. Pursuant to the general provisions of Sections 367.011(1}, 
367.101, and 367.121(1}, Florida Statutes, the Florida Public 
Service commission (PSC) has jurisdiction over matters that arise 
gyring the life of a regylated utility. The PSC retains 
jurisdiction over all matters that arise during the life of the 
utility until those matters are resolved. Since the contributions­
in-aid-of-construction (CIAC) gross-up is a matter that arose 
during the life of Martin Downs Utilities, Inc. (Martin Downs) and 
has not yet been resolved, the PSC continues to have jurisdiction 
over Martin Downs regarding gross-up issues. 

1ll!9Clrding the orders dted: -in your letter f it i!I t%Ue that a 
docket had not been opened to address the CIAC g~oss-up refunds 
when Order No. PSC-93-1484-FOF-WS was issued, acknowledging the 
sale of Martin Downs t.o Martin County. However I it is not a 
requirement that the order specifically mention CIAC gross -up 
refunds and continuing jurisdiction thereover for the PSC to retain 
j~risdiction. 

I hope this letter clears up any misunderstanding that may
surround this matter. If you have any further questions, please do 
not hesitate to contact me. 

Sincerely, 

~~. Bdmonds---------- ­
Staff Attorney 

cc: 	"..,.oivis ion of Water and Wastewater (l:iil.l, Lowe, McCaskill, 
1:wenjiora) 

FLETCHER Bun.DING • 101 EAST GAINES STR.EBT • TAlJ..AHASSEE, FL 3Z399..0850 
All Aftbmati:¥l Ai:tiaD/EqUlll 0pp0rtuaUy Emp., . 
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ATTACHMENT 7-- '­
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 


In re: Disposition of 
contributions-in-aid-of­
construction (CIAC) funds 
received by Martin Downs 
Utilities, Inc., in Martin 
County during 1990, 1991, 1992, 
and 1993. 

DOCKET NO. 931065-WS 
ORDER NO. PSC-97-1147-FOF-WS 
ISSUED: September 30, 1997 

The following Commissioners participated in the disposition of 
this matter: 

JULIA L. JOHNSON, Chairman 

J. TERRY DEASON 

SUSAN F. CLARK 


DIANE K. KIESLING 

JOE GARCIA 


NOTICE OF PROPOSED AGENCY ACTION ORDER REOUIRING REFUNDS FOR THE 

YEARS 1989 THROUGH 1991 BUT DETERMINING THAT NO REFUNDS ARE 


REOUIRED FOR THE YEARS 1992 AND 1993 


BY THE COMMISSION: 

NOTICE IS HEREBY GIVEN by the Florida Public Service 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a person whose interests are 
substantially affected files a petition for a formal proceeding 1 

pursuant to Rule 25-22.029 1 Florida Administrative Code. 

BACKGROUND 

As a result of the repeal of Section l18(b) of the Internal 
Revenue Code, contributions-in-aid-of-construction (CIAC) became 
gross income and were depreciable for federal tax purposes. In 
Order No. 16971, issued December 18, 1986, we authorized corporate 
utilities to collect the gross-up on CIAC in order to meet the tax 
impact resulting from the inclusion of CIAC as gross income. 

Orders Nos. 16971 and 23541, issued December- 18, 1986 and 
October 1, 1990, respectively, required utilities to annually file 
information which would be used to determine the actual state and 
federal income tax liability directly attributable to the CIAC. 

DOCUMENTNU~BER-DATE 

09989 SEP!lln 
FPSC-F.ECOROS/REFORTING 
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The information would also determine whether refunds of gross-up 
would be appropriate. Those orders also required that all gross-up 
collections for a tax year, which are in excess of a utility's 
actual tax liability for the same year, be refunded on a pro rata 
basis to those persons who contributed the gross-up. 

In Order No. 23541, this Commission required that any water 
and wastewater utility already collecting the gross-up on CIAC and 
wishing to continue, to file a petition for approval with the 
Commission on or before October 29, 1990. Martin Downs Utilities, 
Inc. (Martin Downs or utility) filed for authority to continue to 
gross-up on October 26, 1990. By Order No. 25360, issued November 
19, 1991, Martin Downs was granted authority to continue to gross­
up using the full gross-up formula. 

On September 9, 1992, this Commission issued Proposed Agency 
Action Order No. PSC-92-0961-FOF-WS, which clarified the provisions 
of Orders Nos. 16971 and 23541 for the calculation of refunds of 
gross-up of CIAC. On September 14, 1992, Order No. PSC-92-0961A­
FOF-WS, was issued which included Attachment A w.hich reflected the 
generic calculation form. No protests were filed, and the Order 
became final. 

Martin Downs was a Class A utility which provided service to 
approximately 3,486 water and 2,9S1 wastewater customers in Martin 
County. According to the 1992 annual report, operating revenues 
were reported as $1,112,379 for water and $1,040,717 for 
wastewater. The utility reported net operating income of $291,382 
for the water system and $261,177 for the wastewater system. 

Martin Downs facilities were sold to Martin County on August 
12, 1993. By administrative Order No. PSC-93-14S4-FOF-WS, in 
Docket No. 930S1S-WS, issued October 12, 1993, we acknowledged the 
transfer of the water and wastewater facilities and canceled 
Certificates Nos. 343-W and 301-5. The records of the Department 
of State show that Martin Downs was administratively dissolved as 
of August 25, 1995. 

The disposition of CIAC gross-up collections was not addressed 
in Docket No. 930S1S-WS. However, we have jurisdiction to address 
the disposition of gross-up collections even though the facilities 
have been sold to the County. ~, Charlotte County V. General 
Development Utilities. Inc., 653 So. 2d 1081 (Fla. 1st DCA 1995), 
discussed below. 
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Therefore, Docket No. 931065-WS was opened on November 4, 1993 
to address the disposition of excess gross-up ~unds collected for 
the period of October 1, 1989 through August 12, 1993. We 
addressed the disposition of CIAC gross-up collections for the 
years ended December 31, 1987 through September 30, 1989, in Docket 
No. 910192-WS, Order No. 25388, issued November 25, 1991. Also, by 

" 	letter dated November 23, 1993, our staff advised the attorney that 
had been representing Martin Downs that the collection of gross-up 
funds from October 1, 1989 through August 12, 1993, would be 
addressed. That letter referenced Orders Nos. 16971 and 23541. 

At the May 30, 1995 Agenda Conference in the refund case of 
Canal Utilities, Inc. in Docket No. 941083-WS, questions were 
raised about whether or not our staff's method of calculating 
refunds was contrary to the requirements of Order No. 23541 and our 
previous practice. Also at issue, among others, was how prior 
years' depreciation on CIAC should be handled in determining the 
refund, and the offsetting of above-the-line net operating losses 
(NOLs) and investment tax credits (ITCs) with CIAC income. As a 
result of these issues, among others, we directed our staff to hold 
workshops to discuss the current practices we employed in dealing 
with the taxability of CIAC and to discuss viable alternatives. We 
also directed our-staff to consider the need, if any, to change our 
current policy. 

Workshops were held and comments and proposals were received 
from the industry and other interested parties. Pending the 
holding of these workshops and further guidance on the proper 
handling of CIAC gross-up cases, our staff temporarily delayed the 
processing of these types of cases. On March 29, 1996, we opened 
Docket No. 960397-WS to review our policy concerning the collection 
and refund of CIAC gross-up. 

Pending this review, we directed, by Order No. PSC-96-0686­
FOF-WS, issued on May 24, 1996, our staff to continue processing 
CIAC gross-up and refund cases pursuant to Orders Nos. 16971 and 
23541; however, we also directed our staff, upon completion of its 
review of the proposals and comments offered by the workshop 
participants, to make a recommendation to us concerning whether our 
policy regarding the collection and refund of CtAC should be 
changed. In addition, we directed our staff to consider ways to 
simplify the process and determine whether there were viable 
alternatives to the gross-up. 
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However, the Small Business Job Protection Act of 1996 (The 
Act) was signed into law on August 20, 1996. The Act provided for 
the non-taxability of CIAC collected by water and wastewater 
utilities effective retroactively for amounts received after June 
12, 1996. Consequently, we issued, on September 20, 1996, in 
Docket No. 960965-WS, Order No. PSC-96-1180-FOF-WS revoking the 
authority of utilities to collect gross-up of CIAC and cancelling 

"the respective tariffs unless, within 30 days of the issuance of 
the Order, affected utilities requested a variance. 

Because there was no longer a need to review our policy, we 
issued Order No. PSC-96-1253-FOF-WS on October 8, 1996, closing 
Docket No. 960397-WS. However, as established in Order No. PSC-96­
o686-FOF-WS, all pending CIAC gross-up refund cases are still being 
processed pursuant to Orders Nos. 16971 and 23541. The purpose of 
this Order is to address the disposition of CIAC gross-up funds for 
Martin Downs for the period October 1, 1989 through August 12, 
1993. 

REFUND CALCULATIONS 

Martin Downs was incorporated in the State of Florida in April 
1981. Until January 26, 1990, Martin Downs was a wholly-owned 
subsidiary of Southern Realty Group, Inc. (SRG). On January 25, 
1990, Martin Downs was recapitalized and then sold by SRG, to an 
entity controlled by certain SRG shareholders. On August 12, 1993, 
Martin County purchased the water and wastewater facilities from 
Martin Downs. 

By administrative Order No. PSC-93-1484-FOF-WS, issued October 
12, 1993, we canceled Martin Downs certificates and acknowledged 
the sale of the utility to an exempt governmental entity. Less 
than one month later, on November 4, 1993, we opened this docket to 
address any excess gross-up funds. In compliance with Order No. 
16971, Martin Downs filed its CIAC reports for the fifteen-month 
period October 1, 1989 through December 31, 1990 and for the year 
ended December 31, 1991. By letter dated November 23, 1993, staff 
submitted its preliminary refund calculation numbers to the 
utility. In that letter, our staff specifically advised the 
utility that the preliminary analysis indicated that the utility 
had collected excess gross-up. 

On December 16, 1993, the utility responded indicating that it 
disagreed with certain adjustments made by staff. Staff and the 
utility had several telephone discussions regarding the 
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differences. As a result, by letter dated October 11, 1994, our 
staff requested additional clarifying information. On January 12, 
1995, the utility responded to staff's concerns with revised 
schedules and additional clarifying information. 

By letter ,dated November 15, 1994, Martin Downs former 
. ,shareholders inquired about whether the Commission had continuing 

jurisdiction over the CIAC gross-up refund now that the utility was 
being liquidated. By letter dated, November 29, 1994, counsel for 
the Commission advised Martin Downs that the Commission still had 
jurisdiction over the CIAC gross-up funds. 

Martin Downs cited two orders in which the Commission 
acknowledged a sale and specifically addressed refunds associated 
with the utility. In Docket No. 940063-WS, involving Mid-Clay 
Services Corporation, Order No. PSC-94-0201-FOF-WS, issued February 
18, 1997, canceled the utility'S certificate. The order stated 
that a separate docket concerning the refund of excess gross-up 
funds had been opened: "Because the excess funds were collected 
prior to the sale to Clay County, Mid-Clay remains subject to our 
jurisdiction until all refunds have been made." Order No. PSC-94­
0198-FOF-WS, issued February 17, 1994, in Docket No. 9400S1-WS, 
addressed a similar situation. However, in the case at hand, the 
docket concerning the refund of CIAC gross-up funds was not opened 
until after the issuance of the Order acknowledging transfer and 
canceling certificate. 

We did not relinquish jurisdiction over Martin Downs in Order 
No. PSC-93-1484-FOF-WS as it relates to the refund of CIAC gross­
up. As stated in the Mid-Clay order cited above, we retain 
jurisdiction over any matter which arose while the utility was 
under our jurisdiction. The gross-up funds were collected subject 
to refund prior to the cancellation of Martin Downs's certificates. 
Even though the order did not explicitly address the disposition of 
the gross-up funds, pursuant to Orders Nos. 16971 and 23541, and 
under our general authority, the disposition of those funds 
remained within our purview. 

Our authority to address matters which occurred prior to the 
cancellation of a utility's certificate has been addressed in 
Charlotte County v. General Development Utilities, Inc., 653 So. 2d 
1081 (Fla. 1st DCA 1995). Charlotte County claimed that the 
utility overbilled it for service. The complaint was filed after 
the sale of the utility and cancellation of its certificate, but 
involved overbilling which occurred prior to the sale and 
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cancellation. The Court held that the Commission had exclusive 
jurisdiction over the matter which occurred before the sale and 
cancellation of the certificate. The Court looked to the 
Commission's jurisdiction as defined by Section 367.011(2), Florida 
Statutes, and the definition of ~utility" under Section 
367.021(12), Florida Statutes. 

Based on our continuing jurisdiction, our staff, by letter 
dated July 2, 1997, requested Martin Downs to respond to the 
following questions: 

1. 	 Are there any funds in the CIAC Tax Impact Account 
of MDU[Martin Downs]? 

2. 	 The CIAC Reports 'filed by MDU indicate that the 
utility collected $1,143,129 of gross-up for 1990 
and $528,593 for, 1991. How much was in the CIAC 
Tax Impact Account as of: 

a) 	 August 11, 1995, 

b) 	 October 12, 1993. (Corrected by telephone to 
October 12, 1995) 

If the amount in the account was less than the 
amount of gross-up collected, please explain how 
the difference was used. 

3. 	 On whose authority were the funds distributed? 

4. 	 Who (name and address) received and how much did 
they receive from distribution of the CIAC Tax 
Impact Account? 

5. 	 Is a record of the contributors of the gross-up 
available for 1990 and 1991? 

By letter dated July 25, 1997, Steve Fry responded for the 
utility as follows: 

1. 	 Martin Downs Utilities, Inc. (MDU) sold all of its 
assets to Martin County. That sale was closed in 
August, 1993. Subsequent to the sale, MDU was 
dissolved and the MDU Liquidating Trust was 
established to liquidate the company. 
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2. 	 The Public Service Commission (PSC) relinquished 
its jurisdiction in October, 1993. The PSC's Order 
did not reserve any jurisdiction over any MOU 
matters. 

3. 	 The last contact I had with the PSC was in early 
1996. 

4. 	 The Liquidating Trust was terminated in late 1996. 

5. 	 Neither MOU nor the Liquidating Trust have any 
assets or employees, nor do they transact any 
business. There are no bank accounts. 

6. 	 Oue to two floods that occurred in the building 
formerly occupied by this company, and the 
relocation of this office, the few remaining MOU 
files are in a state of general disorder. 

Based on the foregoing, I cannot answer any of the 
questions described in your letter other than the first 
question, "Are there any funds in the CIAC Tax Impact 
Account of MDU?" That question is answered by number 5 
above. 

In reviewing the response, we do not agree with the assertions 
made in the first sentence of paragraph 2. above. Order No. PSC­
93-1484-FOF-WS, issued on October 12, 1993, was an administrative 
order that merely acknowledged the sale (approved as a matter of 
right pursuant to Section 367.071(4) (a), Florida Statutes), 
canceled the certificates, and closed the docket. It did not 
address any continuing jurisdictional questions and said nothing 
about relinquishing jurisdiction. As stated previously (~ 
analysis of the Charlotte County case above), we do not believe 
that it was necessary for the October 12 Order to specifically 
retain jurisdiction or advise Martin Downs that refunds of CIAC 
gross-up for the period from October 1, 1989, through the date of 
sale might be required. Section 367.011, Florida Statutes speaks 
for itself. Also, by opening Docket No. 931065-WS (opened November 
4, 1993), by sending the November 23, 1993 letter, and by several 
other letters and meetings, we gave Martin Downs ample notice that 
the funds in the CIAC Tax Impact Account were still subject to 
refund. Also, Orders Nos. 16971 and 23541 specifically stated that 
the funds in this account would only be used to pay the taxes 
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associated with the collection of the CIAC gross-up or they would 
be refunded to the contributors. 

Despite all this, the Liquidating Trust apparently distributed 
all funds without retaining at least the amount left in the CIAC 
Tax Impact Account to cover any possible refunds. Section 
607.0834(1), Florida Statutes, specifically provides in pertinent

" part: 

A director who votes for or assents to a distribution 
made in violation of s. 607.06401 ••. is personally 
liable to the corporation for the amount of the 
distribution that exceeds what could have been 
distributed without violating s. 607.06401 .•. if it is 
established that he did not perform his duties in 
compliance with s. 607.0830. 

Section 607.06401(3) provides in pertinent part: 

No distribution may be made, if after g1v1ng it effect: 
(a) The corporation would not be able to pay its debts as 
they become due in the usual course of business; 

In this case the Liquidating Trust apparently distributed all 
funds without retaining any amounts whatsoever and without giving 
notice to the Commission. In order for a dissolved corporation to 
dispose of claims which are cont'ingent, conditional, or unmatured, 
the corporation must, pursuant to Section 607.1406 (4), Florida 
Statutes, give notice to the claimant. The Liquidating Trust did 
not appear to follow this procedure. 

Also, Section 607.1406(13), Florida Statutes, states that a 
shareholder may be held liable for a claim against the corporation 
if a proceeding is begun prior to the expiration of three years 
following the effective date of dissolution. The effective date of 
dissolution appears to be August 25, 1995, and it appears that a 
proceeding against the shareholders could be brought as late as 
August 25, 1998. 

Therefore, we have completed our analysis of the amount of 
CIAC gross-up funds that should be refunded. In every year 
reviewed, we made several adjustments to the utility's above-the­
line computation. These adjustments are discussed below: 
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Management Fees, Accounting, Legal and Engineering Expenses: 
In its January 12, 1995 filing, for each year under consideration 
for gross-up refund disposition, the utility made adjustments to 
management fees, accounting, legal, and engineering expenses to 
reflect the amount that was established in its last rate case in 
Order No. 22869, issued April 27, 1990. In response, we note that 

.' the utility's annual reports for the period ended 1990 and 1991 
show that the utility included the entire amount as regulatory 
expense. Further, upon review of the utility's annual report to 
determine whether it was overearning, the entire amount was 
considered to be utility related and used and useful. For annual 
report review purposes, these expenses were included and considered 
when determining the utility'S net income. The utility's officer 
attests to the accuracy of the annual reports by signing them each 
year. Therefore, we find that the entire amount shall be included 
as above-the-line expense in calculating the utility's taxable 
income. 

Based on the above, we have adjusted the above-mentioned 
expenses to reflect the amount that is consistent with the amount 
reported in the annual report for each period. This adjustment 
changed the utility'S reported above-the-line taxable income/loss 
for both periods. 

Depreciation Computed on Capacity Fees: The utility'S 
calculation of first year depreciation expense was calculated based 
on the contributed property, and not capacity fees. The utility 
did not include the cash CIAC contributions in their calculation of 
depreciation, because cash is not depreciable property. 

Rule 25-30.515(3), Florida Administrative Code, defines CIAC 
as: 

any amount or item of money, services, or property 
received by a utility, from any person or governmental 
agency, any portion of which is provided at no cost to 
the utility, which represents an addition or transfer to 
the capital of the utility, and which is utilized to 
offset the acquisition, improvement, or construction 
costs of the utility'S property. facilities. or egyiPment 
used to provide utility services to the public. The term 
includes • . « system capacity charges, main extension 
charges and customer connection charges. (EmphasiS 
added) 
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By definition, CIAC charges are intended for plant and are to be 
utilized for the acquisition, or construction of utility property: 
therefore, we find it is appropriate to assume the cash CIAC was 
converted into property in determining the amount of depreciation 
expense. 

According to the utility's annual report, the utility added 
$3,167,750 of plant additions in 1990. The utility collected CIAC 
totaling $2,140,990, which consisted of $950,365 of property CIAC 
and $1,190,625 of cash CIAC. Plant ado'tions exceeded the property 
and cash CIAC collections. Subtracting:he amount of property CIAC 
from the total plant additions to determine how much cash CIAC was 
converted into plant, shows that all cash CIAC was converted. 
Using the Modified Accelerated Cost Recovery System (MACRS), the 
first year's depreciation for 1990 is calculated to be $64,167. 

For 1991, however, it appears that only a portion of the cash 
CIAC was converted to plant. The utility collected CIAC totaling 
$1,073,666, which consisted of $527,633 of property CIAC and 
$546,033 of cash CIAC. However, according to the utility's annual 
report, the utility only added $829,982 of plant additions in 1991. 
Subtracting the property CIAC ($527,633) from the total plant 
additions ($829,982) indicates that the total cash CIAC converted 
to plant was only $302,349. Using the MACRS, the depreciation for 
1991 was calculated to be $31,124. 

Prior Years' CIAG Depreciation Classified Below-the-Line: The 
Commission classifies all prior year CIAC depreciation expense 
below-the-line. In its filing the only CIAC depreciation that the 
utility placed below-the-line was nonused and useful depreciation. 
Therefore, we have reclassified the prior year CIAC depreciation as 
a below-the-line expense. 

ANNUAL GROSS-OP REFUND AMOUNTS 

We have calculated the gross-up required to pay the tax 
liability resulting from the collection of taxable CIAC by 
grossing-up the net taxable CIAC amount, in accordance with the 
method adopted in Order No. PSC-92-0961-FOF-WS. Our calculations, 
taken from the information provided by the utility in its gross-up 
reports, supplemental information, and annual reports are reflected 
on Schedule No.1. A summary of each year's refund calculation 
follows. 
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The utility's 1990 CIAC report covers a fifteen-month period 
from October 1, 1989 through December 31, 1990. During this period 
the utility changed tax year end, recapitalized, and was sold to an 
entity controlled by certain SRG shareholders. 

The utility proposed a refund of $3,854 for 1990 excess gross­
up collections. The utility's refund is based, in part, on an 
above-the-line income of $178,969, before the inclusion of the 
taxable CIAC in income. 

However, we calculate a refund of $32,361 for 1990, excluding 
accrued interest. Our calculation of above-the-line income 
includes the above-mentioned adjustments to the utility's above­
the-line expenses. Also, in its filing, the utility classified 
$156,951 of its management fees and accounting, legal, and 
engineering expense below-the-line and $138,249 as above-the-line 
expense. The utility explained that its above-the-line amount 
agrees with the amount established in its last rate proceeding by 
Order No. 22869, issued April 27, 1990. In response, we note that 
the utility's annual report for 1990 and a prorated portion of the 
1989 annual report shows that the utility included the entire 
$295,200 as an above-the-line expense. When the utility's annual 
report was reviewed to determine whether it was overearning, these 
expenses were included and considered when determining the 
utility's net income. Therefore, we have reclassified the entire 
$295,200 as an above-the-line expense, and included it in 
calculating the utility's taxable income. 

With these adjustments, the utility's reported above-the-line 
taxable income of $178,969 was reduced to $69,306 before the 
inclusion of taxable CIAC income. Therefore, all taxable CIAC 
received during the year would still be taxed, net of first year's 
depreciation and CIAC that was collected but not grossed-up 
pursuant to contracts entered into before January 1, 1987. 

The report indicates that a total of $1,143,129 of gross-up 
monies was collected for the CIAC that was grossed-up. According 
to the copy of the utility's CIAC journal account, the utility 
received taxable CIAC of $2,513,062 and deducted $16,879 for the 
first year's depreciation. We have deducted $607,847 for CIAC that 
was not grossed-up and $64,167 for the first year's depreciation on 
CIAC capacity and property collections. As a result, the net 
taxable CIAC was calculated to be $1,841,048. Using the 37.63% 
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combined marginal federal and state tax rates as provided in the 
1990 CIACReport, the tax effect is calculated to be $692,786. 
When this amount is multiplied by the expansion factor for gross-up 
taxes, the amount of gross-up required to pay the tax effect on the 
CIAC is calculated to be $1,110,768. 

Since the utility collected $1,143,129 in gross-up, the 
utility shall be required to refund $32,361 for 1990. This amount 
does not include the accrued interest which also must be refunded 
as of December 31, 1990, to the date of the refund. 

llll. 

The utility proposes a refund of $15,234 for 1991 excess 
gross-up collections. The utility's refund is based on an above­
the-line income of $63,790, before the inclusion of the taxable 
CI-AC in income. 

However, we calculate a refund of $22,064 for 1991, excluding 
accrued interest. Our calculation of above-the-line income 
includes the above-mentioned adjustments to the utility's above­
the-line expenses. Also, in its filing, the utility classified 
$100,390 of its management fees and accounting, legal, and 
engineering expense below-the-line and $99,324 as above-the-line 
expense. The utility explained that its above-the-line amount 
agrees with the amount established in its last rate proceeding by 
Order No. 22869, issued April 27, 1990. In response, we note that 
the utility's annual report for 1991 shows that the utility 
included the entire $199,714 as an above-the-line expense. When 
the utility's annual report was reviewed to determine whether it 
was overearning, these expenses were included and considered when 
determining the utility's net income. Therefore, we have 
reclassified the entire $199,714 as an above-the-line expense, and 
included it in calculating the utility's taxable income. 

With these adjustments, the utility'S reported above-the-line 
taxable income of $63,790 was reduced to $42,488 before the 
inclusion of taxable CIAC income. Therefore, all taxable CIAC 
received during the year would still be taxed, net of first year's 
depreciation and CIAC that was collected but not grossed-up 
pursuant to contracts entered into before January 1, 1987. 

The report indicates that a total of $528,593 of gross-up 
monies was collected for the CIAC that was grossed-up. The utility 
received taxable CIAC of $1,073,665 and deducted $19,786 for the 



,,.. 

~' '-./ 

ORDER NO. PSC-97-1147-FOF-WS 

DOCKET NO. 931065-WS 

PAGE 13 


first year's depreciation. We have deducted $202,992 for CIAC that 
was not grossed-up and $31,124 for the first year's depreciation on 
CIAC capacity and property collections. As a result, the net 
taxable CIAC was calculated to be $839,549. Using the 37.63% 
combined marginal federal and state tax rates as provided in the 
1991 CIAC Report, the tax effect is calculated to be $315,922. 

"When this amount is multiplied by the expansion factor for gross-up 
taxes, the amount of gross-up required to pay the tax effect on the 
CIAC is calculated to be $506,529. 

Since the utility collected $528,593 in gross-up, the utility 
shall be required to refund $22,064 for 1991. This amount does not 
include the accrued interest which also must be refunded as of 
December 31, 1991 to the date of the refund. 

1990 and 1991 

Based on all the above, the utility shall refund $54,425, 
which consists of $32,361 for the fifteen-month period ending 
December 31, 1990, and $22,064 for fiscal year 1991, plus accrued 
interest through the date of the refund, for gross-up collected in 
excess of the tax liability resulting from the collection of CIAC. 
In accordance with Orders Nos. 16971 and 23541, all amounts for 
both 1990 and 1991 shall be refunded on a pro rata basis to those 
persons who contributed the taxes. The refund shall be completed 
within six months. 

The utility shall submit copies of canceled checks, credits 
applied to monthly bills or other evidence which verifies that the 
refunds have been made, within 30 days from the date of the refund. 
Within 30 days from the date of the refund, the utility shall also 
provide a list of unclaimed refunds detailing contributor and 
amount, and an explanation of the efforts made to make the refunds. 
Further, the utility shall deliver any unclaimed refunds to the 
State of Florida Comptroller's Office as abandoned property. The 
unclaimed refunds shall be delivered to the Comptroller's office 
following our staff's written notification to the utility that the 
refunds have been made in accordance with this Order. 

Because the utility has been dissolved, a copy of this Order 
requiring refunds shall be sent to Steve Fry, the representative of 
Martin Downs, and to Martin Downs's last counsel of record, F. 
Marshall Deterding. Also, a copy shall be sent to the former 
directors at their last known address. 
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1992 and 1993 

Mr. James H. Anderson, Vice President of Martin Downs filed an 
affidavit which stated that the utility ceased collecting CIAC 
gross-up monies after December 31, 1991. Therefore, no refund is 
necessary for these last two years. 

CLOSING OF POCKET 

Upon expiration of the protest period, if a timely protest is 
not filed by a substantially affected person, the docket shall 
remain open pending verification of the refund. 
granted administrative authority to close 
verification that the refunds have been made. 

Our staff shall be 
the docket upon 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that the 
provisions of this order are issued as proposed agency action and 
shall become final, unless a substantially affected person files an 
appropriate petition in the form provided by Rule 25-22.029, 
Florida Administrative Code, with the Director of the Division of 
Records and Reporting at 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, by the date set forth in the Notice of Further 
Proceedings below. It is further 

ORDERED that Martin Downs Utilities, Inc., shall refund 
contributions-in-aid-of-construction gross-up funds in the amount 
of $32,361 for the fifteen-month period ending December 31, 1990, 
and $22,064 for fiscal year 1991, plus accrued interest through the 
date of refund, for gross-up collected in excess of the tax 
liability for those periods. It is further 

ORDERED that, in accordance with Orders Nos. 16971 and 23541, 
all refund amounts shall be refunded on a pro rata basis to those 
persons who contributed the taxes. The refunds shall be completed 
within six months of the effective date of this order. Within 
thirty days from the date of the refund, Martin Downs Utilities, 
Inc., shall submit copies of cancelled checks, credits applied to 
monthly bills or other evidence that verifies that the utility has 
made the refunds. Within thirty days from the date of the refund, 
Martin Downs Utilities, Inc., shall also provide a list of 
unclaimed refunds detailing contributor and amount, and an 
explanation of the efforts made to make the refunds. It is further 

ORDERED that, following staff's written notification to Martin 
Downs Utilities, Inc., that the refunds have been made in 
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accordance with this Order, the utility shall deliver the unclaimed 
refunds to the Comptroller's office. It is further 

ORDERED that no refund is necessary for the years 1992 and 
1993. It is further 

ORDERED that all findings in this Order and the attachment 
"thereto are incorporated and made a part of this Order. It is 

further 

ORDERED that, upon expiration of the protest period, this 
docket shall remain open pending the verification of refunds. This 
docket shall be closed administratively upon verification that the 
refunds have been completed. 

By ORDER of the Florida Public Service Commission this lQth 
day of September, ~. 

( SEA L ) 

RRJ 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 
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Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person's right to a hearing. 

The action proposed herein is preliminary in nature and will 
not become effective or final, except as provided by Rule 25­

,.22.029, Florida Administrative Code. Any person whose substantial 
interests are affected by the action proposed by this order may 
file a petition for a formal proceeding, as provided by Rule 25­
22.029(4), Florida Administrative Code, in the form provided by 
Rule 25-22.036(7) (a) and (f), Florida Administrative Code. This 
petition must be received by the Director, Division of Records and 
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399­
0850, by the close of business on October 21. 1997. 

In the absence of such a petition, this order shall become 
effective on the day subsequent to the above date as provided by 
Rule 25-22.029(6), Florida Administrative Code. 

Any objection or protest filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed within the 
specified protest period. 

If this order becomes final and effective on the date 
described above, any party substantially affected may request 
judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or by the First District Court 
of Appeal in the case of a water or wastewater utility by filing a 
notice of appeal with the Director , Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
fee with the appropriate court. This filing must be completed 
wi thin thirty (30) days of the effective date of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900(a}, 
Florida Rules of Appellate Procedure. 
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SCHEDtn.E NO. 1 

MARTIN DOWNS UTILITIES, IRC. 


1 A-T-L Taxable Income 'er Staff $ 
2 Leu CIAC 
3 Less Gross-up Collected 
4 Add First Year's Depr. on CIAC 
5 AddlLess Other Effects 
6 
7 Adjusted Income Before CIAC and Gross-up $ 
8 
9 Taxable CIAC $ 

10 
11 Taxable CIAC Resulting in a Tax Liability $ 
12 Less First Year's Depr. 
13 
14 Net Taxable CIAC $ 
15 Combined marginal state and federal tax rate 
16 
17 Net Income Tax on CIAC $ 
18 Less ITC Realized 
19 
20 Net Income Tax on CIAC $ 
21 Expansion Factor for gross-up taxes 
22 
23 Gross-up ~equired to 'ay Tax Effect $ 
24 Less CIAC Gross-up Collected 
25 
26 (OVER) O~ ONDER COLLECTIOR $ 
27 
28 
29 TOTAL n:AlU.Y REFOHD 
30 
31 
32 PROPOSED REFONtl ,excludint interest) 
33 

CONNISSIOJ CALCULATED GROSS-OP REFOHD 

1990 1991 1992 

-----------­3,708,618 
(2,513, 062) 
(1,143,129) 

16,879 

-----------­$ 1,624,960 
(1,073,665) 

1528,593) 
19,786 

$ -----------­RIA 

0 0 

-----------­ -----------­ -----------­69,306) $ 42,488 $ 

2,513,062 $ 1,073,665 $ 

1,905,215 
(64,167) 

$ 870,673 
C31,124) 

$ 

-----------­ -----------­ -----------­1.841.048 $ 839.549 $ 
37.63' 37.631 

-----------­ -----------­ -----------­692.786 $ 315.923 $ 
0 0 

-----------­ -----------­ -----------­692,786 $ 315.923 $ 
1.603334937 1.603334937 

-----------­ -----------­ -----------­1,110,768 
(1,143,129) 

$ 506,529 
1528,5U} 

$ 

-----------­ -----------­ -----------­(32,361)· $ 122,064 ) $ 

(32,361) 122,064) 

(54,425) 


