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NOTICE OF PROPOSED AGENCY ACTION 
ORDER DENYING PETITION FOR RULE WAIVER 

BY THE COMMISSION : 

NOTICE is hereby given by the Florida Public Service 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a person whose interests are 
substantially affected files a petition for a formal proceeding , 
pursuant to Rule 25-22 . 029 , Florida Administration Cnde . 

On June 24 , 1998 , Gulf Power Company (Gulf) filed a petit1on 
for waiver of the requirements of Rule 2 5- 22 . 082 ( 4) (a) , Flonda 
Administrative Code . Pursuant to Section 120 . 542(6) , Florida 
Statutes , notice of Gulf ' s petition was submitted to the Secretary 
of State for publication in the July 17 , 1998 , Florida 
Administrative Weekly . The Legal Environmental Assistance 
Foundation (LEAF) filed comments concerning the petition with1n the 
14-day comment period required by Rule 28-104 . 003 , Florida 
Administrative Code . For the reasons stated below, Gulf ' s pet1tion 
is denied . 

Prior to filing a petition for determination of need for an 
electricdl power plant , Pt1C'h Investor-owned electric utility is 
required, pursuant to Rule 25-22 . 082(2) , Floridd Admini~;t r,lt 1ve 
Code , to evaluate supply-side alternatives to its next plt~nrH.: cl 

generating unit by issuing a Request for Proposals (RFP) . Rule 25-
22 . 082(4)(a) , Florida Administrative Code, requires that each 
utility's RFP include : 

il'"' ... I 

~ 
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a detailed techn i cal description of the utility ' s 
next planned generating unit or units on which the 
RFP is based , as well as the financial assumptions 
and parameters associated with it , including , at a 
minimum, the following informat~on : 

1 . a description of the utility ' s next plan:ied 
generating unit(s) and its proposed 
location(s) ; 

2 . the MW size ; 
3 . the estimated in-service date ; 
4 . the primary and secondary fuel type ; 
5 . an estimate of the total direct cost ; 
6 . an estimate of the annual revenue 

requirements ; 
7. an est~mate of the annual economic value of 

defe r ring construction ; 
8 . an estimate of the fixed and variable 

operation and maintenance expense ; 
9 . an estimate of the fuel cost ; 
10 . an estimate of the planned and forced outage 

rates , heat rate , minimum load and ramp rates, 
and other technical details ; 

11 . a description and estimate of the costs 
required for associated facilities such as gas 
later als a nd transmission interconnection ; 

12 . a discussion of the actions necessary to 
comply with environmental requirements ; and 

13 . a summary of all major assumptions used in 
devel oping the above estimates 

Gulf seeks a waiver of this rule so that it may avo1d 1ncludinq 
this information in an RFP it anticipates issuing in the near 
tuture . 

Section 120.542 , Florida Statutes , mandates threshold proofs 
and notice provisions for variances and waivers from agency rules. 
Subsection (2) of the statute states : 

Variances and waivers shall be granted when the 
person subject to the rule demonstrates that the 
purpose of the underlying statutes will be or has 
been achieved by other means by the person and when 
application of the rule would create a substantial 
hardship or would violate principles of fairness . 
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For purposes of this section , "substantial 
hardshipu means a demonstrated economic , 
technological , legal , or other type of hardship to 
the person requesting the variance or waiver. For 
purposes of this section , "principles of fairnessu 
are violated when literal application of a rule 
affects a particular person in a manner 
.... ignificantly different from the way it affects 
other similarly situated persons who are subject to 
the rule . 

Gulf argues that application of the rule creates a substantial 
hardship to Gulf . Gulf further argues that the purpose of the 
underlying statute will be achieved if Gulf ' s petition is granted . 

In it!:i ('>(>titian , Gulf assPrls that sincP January 20 , 1994 , 
when this Commission adopted Rule 25-22 . 082 , Florida AdminisLtaLlve 
Code (the "RFP ruleu) , competition in the wholesale market has 
1ncreased, due in large part to the Federal Energy R~"gulator y·· 

Commission ' s Order No . 888 . Given this increase in competition , 
Gulf states that it is "not necessary nor is it in the best 
interest 0f Gulf ' s general body of retail ratepayers for the 
Commission to require that Gulf ' s RFP contain the deta1led 
information set forth in subparagraph 4a of the RFP rule.u Gulf 
asserts that the purpose of the statute underlying ~he RFP rule is 
to enable the Commission to determine , during the need 
determination process , whether the proposed plant is the most cost­
effective alternative available . Gulf argues that if it is 
required to release information about its avoided cost in an RFP, 
the prices offered by bidders will tend to converge around its 
avoided cost . Therefore, Gulf contends, the REP may not result in 
Lhe lowest cost alternative , thus frustrating the purpose of the 
underlying statute and creating a substantial economic hardship for 
Gulf and its customers in the form of increased costs for 
generation capacity . 

We note that the disclosure of util1ties ' avoided costs was 
discussed extensively at the September 29, 1993 hearing concern1ng 
the RFP rule . The utilities' primary objections to releasing this 
information dealt with the concern that utilities would be bound by 
Lhese cost estimates and that bids would tend to converge around 
Lhe utilities ' avoided cost . The hear1ng transcript , how0ver , 
indic.ates that the intent of the rule was not to hold ut:i.liLies to 
the avoided cost estimates publi~hed in their RFPs, but rather to 
1 i ve this Commission in format ion needed to cant inue to rev 1ew 
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additional expendi t ures over the life of the plant . The utilities ' 
avoided cost data would also provide some basic information to 
potential bidders and a~t as a c r oss reference when utilities file 
a need determination either alone or jointly with a non-utility 
generator . Further, it is necessa r y for utili ties to publ ~sh 
avoided cost estima tes to allow fo r the continuation of standard 
offer contracts with qualifying facilities. Disclosure of this 
information is also necessary for this Commission to evaluate the 
utilit1es ' Ten-Year Site Plans and conservation programs . Finally, 
we note that a substantial portion of the data requ~red by 
subsection 4a of the RFP rule was recently published by Gulf as 
part of its 1998 revised Ten-Year Site Plan . 

The focus of Gulf ' s argument is that , given the ~ncrease in 
wholesale competition , bids will tend to converge around Gulf ' s 
avoided cost if this information is published in its RFP . In 
support of this position , Gulf supplied the affidavits of M. W. 
Howell , Transmission and System Control Manager for Gulf ; John F . 
Young , Vice Preside nt of Southern Wholesale Energy ; and Hugh A ~ · 
Gower , a Certified Public Accountant . We note that this argume~t 
was raised and considered at our September 29 , 1993 rulemak1.ng 
hearing , yet we found that avoided cost data should be included in 
RFPs . Further , we find t hat the possibility that bids will 
converge around the utility ' s avoided cost is less likely today 
than when the RFP rule was implemented. 

We agree with Gulf ' s statement that competition in the 
wholesale market has increased since the RFP rule was implemented 
~n 1994. However , we believe that this inrrease 1n compet1t1 n 
will lessen the possibility that potential bidders will not present 
their lowest price . Pursuant to the RFP rule , utilities may select 
finalists from the lis t of bidders and negotiate a final price . 
Even if a utilit y pub lishes its a voided cost estimates , potential 
bidders will compete with each other to make it to the negotiating 
table . The increased number of potential bidders in today ' s market 
thus provides mor e incentive for bidders to present t~eir lowest 
price to make it to final negotiations . Further , the utility may 
reject all of the bids if it bel1eves , and can show, that another 
option is t.tw roost c-ost-effL'Ctivc . Thus , we find thc..~L Gulf h1~• nuL 
shown that a waiver of the requirements of subparagraph 4cl ot the 
RFP rule will more likely result in a lower cost supply of 
electricity to Gu l f and its general body of ratepayers. 
Accordingly , we find that Gulf has not demonstrated that 
application of the RFP rule will create a substant~al hardship o n 
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Gulf or its customers or that the purpose of the underlying 3tatute 
will be achieved if the waiver is granted. 

In its comments, LEAF notes that while Gulf ' s apparPnt concern 
is with the financial information required by the RFP rul~, Gulf 
has asked for a waiver from all the information requirements of the 
rule . LEAF argues that it is not necessarily harmful to Gulf to 
release these financial assumptions. We agree . As stated above , 
a substantial portion of this information is already publicly 
available through Gulf ' s 1998 revised Ten-Year Site Plan and , as we 
found above , its release will not likely result in a higher cost 
supply of power . 

LEAF also notes that Gulf will be the first utility to issue 
an RFP under the requirements of the RFP rule . Thus , LEAF 
expressed concern that waiver of the RFP rule in this case will set 
a precedent that may "carve outu the use of the rule i n the future . 
We share this concern . If we granted such a broad waiver , a 
precedent would be set tnat would require persons to look not onl r· 
to the RFP rule but also to the waiver in order to de>t0.rmint> the 
state of the law on RFPs. 

ln cOII<.:luslon , -..e deny Gulf ' s request for a waiver of the 
requirements of Rule 25- 22 . 082(4) (a) , Florida Administrative Code . 
Given the increase in wholesale competition , the possibility that 
bids will converge around the utility's avoided cost if th1s data 
is disclosed in the RFP is less likely today than when the RFP rule 
was implemented . Further , a substantial portion of the data 
required by subsection 4a of the RFP rule was recently publ1shed by 
Gulf in its 1998 revised Ten-Year Site Plan. Therefore , Gulf has 
not demonstrated t hat application of the RFP rule will create a 
substantial hardship on Gulf or its customers . In addition , it is 
not clear whether t he purpose of the underlying statute will be 
achieved by the means suggested by Gulf . 

Based on the foregoing , 1t is 

ORDERED by the Florida Public Service Commission that Gulf 
Power Company' s petition for waiver of ~he requirements of Rule 25-
22 . 082(4)(a) , Florida Administrative Code , is denied . It is 
further 
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ORDERED that the provisions of this Order , issued as proposed 
agency action , sha l l become final and effective unless an 
appropriate petition , in the form provided by Rule 28-106 . 201, 
florida Administ r ative Code , is received by the Director, Division 
of Records and Reporting , 2540 Shumard Oak Boulevard, Tallahassee , 
florida 32399- 0850 , by the close of bus1ness on the date set forth 
in the " Notice of further Proceedings or Judicial Reviewu attached 
hereto . It is further 

ORDERED that in the event this Order becomes final , this 
Docket shall be closed . 

By ORDER of the florida Public Service Commission this ~ day 
of September , ~-

~4'' 
BLANCA S . BAY6, Director 
D1vision of Records and Reporttng 

(SEAL) 

WCK 

DISSENT 

Commissioner Deason dissents from the Commission ' s opinion. 

NOTICE Of FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120 . 569(1) , Florida Statutes , to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68 , florida StatuLes, as 
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well as the procedures and time limits that apply . This notice 
should not be construed to mean all requests for an administraLive 
hearing or judicia: review will be granted or result in the relief 
sought . 

Mediation may be available on a 
mediation is conducted , it does not 
interested person ' s right to a hearing . 

case-by-case basis . If 
affect a substantially 

The action proposed herein is preliminary in nature . Any 
person whose substantidl interests are affected by the action 
proposed by this order may file a petition for a formal proceed~ng , 

in the form provided by Rule 28 -1 06 . 201 , Florida Administrative 
Code . This petition must be received by the Director , Div1sion of 
Records and Reporting , 2 54 0 Shumard Oak Boulevard, Tallahassee , 
Florida 32399-0850 , by the close of business on September JQ , 1998 . 

In the absence of such a pelilion, th1s order shull beco me 
~ .. · 

effective on the day subsequent to th~ above date . 

Any objection or protest filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies the foregoing conditions and is renewed within the 
specified protest period. 

If this order becomes final and effective on the date 
described above, any party substantially affected may request 
judicial review by the Florida Supreme Court in the case of an 
electric , gas or telephone utility or by the First Distr1ct Court 
o f Appeal in the case of a water or wastewater utility by filing a 
notice of appeal with the Director , Division of Records and 
Reporting and filing a copy of the notice of appeal and the filing 
fee with the appropriate court . This filing must be completed 
within thirty (30) days of the effectivo date of this o rder, 
pursuant to Rule 9 . 110 , Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900(a), 
Florida Rules of Appellate Procedure . 
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