











interstate services. These calls were routinely commingled in Transcall’s bill to TSI and TSI's bill
to its customers. The calls were timed and billed using the same systems. There is no disputing that
the allegations regarding intrastate calls are equally applicable to interstate calls. Were the PSC to
address only intrastate calls while ignoring interstate ones, needless relitigation of the same issues
in a different forum would result.

In this proceeding, this Commission has heard the evidence and arguments of the parties
regarding the intrastate and interstate claims raised by TSI in Counts I and Il of its Counterclaim.
In addition, the Commission’s auditors have prepared a comprehensive Audit Report that also
addresses intrastate and interstate rates and provisioning. On the basis of chapter 364 and the
supporting case law, it is this Commission’s duty to fully and completely resolve, by final order, all
matters pertaining to billing and provisioning that relate to intrastate claims. Further, on the basis
of sections 364.07 and 364.27, this Commission should transmit to the FCC the record in this case
along with this Commission’s findings with respect to interstate claims with the request that the FCC
review such information, conduct such necessary further proceedings, and issue a final order
regarding the interstate claims. The FCC'’s final order should be returned to this Commission,
whereupon this Commission should return its final order and the FCC'’s final order to the Circuit
Court for any further action required by the Court.

B.Tort Claims

“ount II of TSI’s Counterclaim asserts tortious interference with contractual or business
relationships by claiming that TSI lost custcmers, profits, and reputation and good will through a
shorter list of allegations limited to direct billing, direct solicitation, and wrongful termination.
Transcall admits that the PSC does not have exclusive jurisdiction over any viable intentional tort
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be discussed under Issue 2 so a complete presentation of the evidence can be made. Consequently
under Issue 3, Transcall shall cross reference and incorporate the Issue 2 discussion as appropriate.

The net effect of the Staff Audit and the evidence submitted by both Transcall and TSI is that
TSI’s claims of improper billing are unsupported by any evidence of record, let alone competent
substantial evidence. After examining each of the allegations identified by Mr. Esquenazi and the
record evidence that accounts for all billings, payments, credits, and other adjustments, TSI still
owes Transcall $659,992.88 plus interest.

A._The TSI Allcgations.

A few of TSI's customers were subject to direct billing by Transcall due to an inadvertent
computer error. To the extent customers were direct billed by Transcall, the customer might receive
a different rate and TSI would not receive its margins (the difference between what the TSI customer
paid TSI and what TSI paid Transcall). However, there was no competent substantial evidence of
any impropriety or that TSI’s business was damaged.

Ms. Daurio testified that there was some limited direct billing that affected TSI customers
who were former or then current Transcall customers. This evidence demonstrates that this situation
certainly did not arise from an intent to steal TSI's customers. Once this problem was tracked down,
computer software changes were written and implemented in October 1990, and thereafter the direct
billing ceased. Indeed, Transcall took the extraordinary step of issuing credits to customers and to
TSI and reprocessing Transcall’s billing to screen out TSI customers so that the customer would be

exclusively identified as a TSI customer.
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noticed. The fact that LLA calculated a credit of $124,084.16 for stuck clock calls only reintorces
the absurdity of LLA’s methodology. Exh. 17 (Sheet 1, “TSI vs. ATC Analysis, Daily Analysis of
Errors, Months of March 1992 & August 1991"). Ms. Welch properly concluded that if a customer
complained of this, it was credited in the April 1992 credit of $51,486.96. Exh. 20, (KL.W-1, at 18
of 79). Thus, there were no stuck clocks, and no such calls requiring further credit.

Double Billing. For a number of reasons, LLA’s definition of duplicate or double billed calls
as two calls made at the same time to the same recipient also is inappropriate and unreasonable.
Exh. 10, at 30. First, this definition only further reflects LLA's complete lack of understanding of
telephony. It ignores, for example, that a person could terminate one call and start a second call, ail
within the same minute as recorded by the switch. Similarly, it ignores the fact that if the LEC
returns hardware answer supervision and the call is then immediately terminated, for whatever
reason, that call is treated by the system as a completed call. Again, both the TSI and Transcall
tariffs address this situation.

Second, LLA's lack of experience with these issues is exacerbated by the fact that LLA
misapplied its own definition. For example, LLA applied this label to successive calls in successive
minutes to different numbers. Tr. 192 - 194; Exh. 18. LLA also included as duplicate calls two calls
of 1.1 minute in duration that began nine minutes apart! Exh. 15 (billing page number 948). These
calls could have been to answering machines, voice mail, fax machines, or simply two short calls
nine minutes apart. These errors by LLA admittedly magnified LLA’s methodology. and
inappropriately increased its requested recovery. Tr. 202-203. Exhibits 15 and 17 are full these

types of errors vy LLA.
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Page 18 of 79). Mr. Shulman went so far as to find it “highly unlikely" that a person could terminate
one call and start a second call all within one minute. Tr. 201. On the basis of this faulty premise,
LLA calculated a credit of $202,054.41! Exh. 17 (Sheet 1, “TSI vs. ATC Analysis, Daily Analysis
of Errors, Months of March, 1992 & August 1991"). Commissioner Garcia was indeed correct in
not seeing Mr. Shulman’s point because Mr. Shulman simply has it dead wrong.

Notwithstanding the errors of LLA’s approach, the Staff Audit again analyzed each alleged
duplicate call and found some that appeared to overlap. Ms. Welch then removed the call with the
longest duration, which only increased TSI’s potential recovery. While Ms. Welch recognized 3-
way calling, speed dialing, and the 9 second error, she nevertheless recalculated the potential and
compared her sum to the credits already given. She correctly concluded that no further credit was
appropriate. Thus, LLA’s overlapping calls analysis is also wrong.

Conclusion. TSI did not introduce any other evidence with respect to its third allegation.
As for the evidence that was submitted, the billing errors alleged by TSI simply are not supported
by competent substantial evidence of record. Stuck clocks, double billing, and overlay ping calls
may have occurred, but they were not improper or unusual to the times. To the limited extent these
errors occurred, such billing was within the tariff standards and more than fully credited.
Accordingly, the Commission should find that TSI and its customers were not improperly billed for
stuck clock, duplicate, or overlapping calls and that Transcall did not breach the Agreement.

3. 800 Calls.

There is no evidence of record that there were improper charges on 800 calls for calls made
outside the marketing area or billing for calls not received by 800 customers. TSI offered no
evidence pertaining to this allegation. Tr. 281, 316.
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The Staff Audit identified the billing of the wrong rates to TSI and to TSI customers for 800
calls. However, the Audit refused to make any adjustment for this error. The Audit estimated that
as a result of this error, TSI was underbilled $3,539.42 and TS. s lost profits (or margin) would not
be materially different because of this error. Exh. 20 (KLW-1, at 44 of 79 Thus, due to the
absence of any evidence regarding TSI’s specific 800 calls allegations and the separate findings and
conclusions of the Staff Audit regarding the usage error, the Commission should conclude that there
were no improper 800 charges and Transcall did not breach the Agreement.

6. Billing I .

Transcall did not improperly bill TSI in one minute increments instead of 6 or 30 second
increments. While the Agreement provided for billing in 6 second increments, there was an early
verbal agreement to modify the contract and provide special credits that overcompensated TSI for
Transcall’s inability to bill in 6 second increments. There is absolutely no basis for TSI's contention
that it was entitled to these discounts jn addition to the shorter billing increments.

Transcall does not dispute that the Agreement provides that domestic calls would be billed
to TSI in “*6 second increments” and that international calls would be billed to I'SI with “full minute
rounding for the first minute and 6 second increments for each additional minute.” Exh. 12 (MJD-1,
at 4-5 of 12). As Ms. Daurio testified, when she began to prepare the first bill to TSI, she “realized
that we would not be able to bill international calls to TSI in six second increments.” Tr. 43. Quite
simply, to comply with the Agreement would require the manual rerating and recalculation of cach
and every i1. -rnational call — a tremendously time consuming and labor intensive task that was all
but impossible to complete. Tr. 43., 291-92; Exh. 8, at 53-55. After advising Mr. Sickle of this
problem, he renegotiated this provision with Mr. Esquenazi to provide TSI with a 40% discount oft
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except for the 9-second error. Accordingly, Transcall incorporates herein its analysis and argument
at Issue 2 on the TSI allegations impacting TSI's customers.

The net result is that other than the 9 second error, TSI's customers were not improperly
billed. There were some billing problems experienced by customers, but TSI's customers requested
credits to a maximum amount of $51,486.96. Tr. 85. These credits represent the credits that TSI
documented it gave to its customers. Mr. Esquenazi tried to argue at the hearing that customers
unilaterally took credits by not paying their bills and cancelling service. Tr. 162-164. However, in
carly 1991 when Transcall asked TSI to document all credits, TSI provided documentation of only
$51,486.96. To the extent TSI gave credits for bad debt, TSI would have to document those write
offs somewhere, which it could have provided to Transcall, but did not. Tr. 163-64. Mr.
Esquenazi’s implication that Hurricane Andrew impacted his ability to document credits is also
wrong because this request by Transcall was prior to Hurricane Andrew. Tr. 162-63. In this
proceeding TSI produced no other evidence. Thus, the only competent substantial evidence of
record is that TSI had billing problems to the maximum amount of $51.486.96 (assuming Mr.
Esquenazi passed all of these through to his customers).

With respect to the three disputed billing issues between Transcall and the Staff Audit, those
issues would impact only TSI and not TSI's customers, so they are not relevant here. Transcall
otherwise agrees with and adopts the balance of the Staff Audit, and accepts and adopts those
remaining Staff Audit findings and conclusions that impact TSI's customers.

C. TSI Billing Acti

TSI piayed a very important role in the billing of TSI's customers. As Mr. Esquenazi

acknowledged, TS1 was responsible for the preparation and delivery of the final bill to its customers.
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