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National Directory Assistance through a waiver of Rule 25-4.115,

Florida Administrative Code. On March 26, 1998, MCI
Telecommunications Corporation and MCImetro Access Transmission
Services, Inc., (MCI) filed a protest of the Commission’s Proposed

Agency Action and requested that a hearing be held. Accordingly,
this matter was set for a hearing.

In a meeting with ataff held on April 20, 1998, the parties
agreed that the issues in this proceeding could be resolved by an
informal hearing pursuant to Section 120.57(2}, Florida Statutes.
The parties further agreed to address their positions to the
Commission at the agenda conference at which the Commission would
consider staff’s recommendation. This recommendation addresses the
issues set forth.
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DISCUSSION OF ISSUES

ISSUE 1: 1Is the provision of NDA service a permissible activity
for BellSouth under the MFJ and Section 271(f) of the
Telecommunications Act?

RECOMMENDATION : No. Section 271(f) only permits the
grandfathering of certain activities under specific waivers from
the MFJ. BellScuth does not hold a waiver under the MFJ for the
provision of NDA service. Without a waiver, the provision of NDA
service is not a permissible activity under the MFJ or Eection
271(f) of the Act. (WATTS, BEDELL, AUDU)

POSITION OF PARTIES:

BELLSOUTH: Yes. The provision of DA service on a centralized basis
using the 411 dialing code and employing BellScuth’s official
services network is, and has always been, a permitted service under
the Communicationa Act and the MFJ. Therefore, BellSouth is
permitted to provide NDA service as a natural extension of its
existing and permissible DA service.

MCI: No. BOC Provision of Naticnal Directory Assistance is not an
activity previously authorized under the MFJ.

AT&T: No. BellSouth’s proposed NDA service is an attempt to
provide interlATA services that would have been barred by the MFJ,
and that are now barred by Section 271, without first having
received FCC authority to do so.

STAFF_ANALYSIS: Section 271(f)} provides:

EXCEPTION FOR PREVIOUSLY AUTHORITZED
ACTIVITIES. --Neither subsection (a) nor
section 273 shall prohibit a Bell operating
company or affiliate from engaging, at any
time after the date of enactment of the
Telecommunications Act of 1996 in any
activity to the extent authorized by, and
subject to the United States District Court
for the District of Columbia pursuant to
gection VII or VIII(C) of the AT&T Consent
Decree if such order was entered on or before
such date of enactment, to the extent sguch
order is not reversed or vacated on appeal.
Nothing in this subsection shall be construed
to limit, or to impose terms or conditions on,
un activity in which a Bell operating company
ig otherwise authorized to engage under any
other provision of this section.
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BellSocuth’s argum s

In its brief, BellSouth argues that its NDA service offering
iz not an interLATA gervice as defined by the Act even if it 1is
provided over BellSouth’s facilities that traverse LATA boundaries.
BellSouth contends that the service, just like historical DA,
remains an official service permitted by the MFJ and grandfathered
under Section 271(f) of the Act. {(BellSouth, BR at 2) BellSouth
further argues that the Bell Operating Companies (BOCs) have long
been permitted to provide DA service on a centralized basis using
their official service networks. BellSouth also argues that DA has
been found to be neither a prohibited interLATA service under the
MFJ, nor an enhanced service under rhe FCC’s rules, and concludes
that the addition of extra-territorjal listings to DA service
should not make it a prohibited service. {BellSouth, BR at 3)

BellSouth argues that the NDA service only offers a bigger
range of telephone 1listings than local DA; thus, it 1is
indistinguishable from historical DA service. BellSouth states
that it already provides both local and national DA listings, using
a single telephone number through its NDA service. Upon dialing
411 or 1+ 411, customers are prompted by an automated announcement
which asks, "What State?", then "What City?" and then "What
listing?" 1If the caller requests a listing within his/her HNPA or
LATA, the call is routed to a DA operator with the appropriate
listing database. Due to BellSouth’s centralization of databases
and operator posgitions, it 1is possisle for the caller, the
operator, and the databases to be in separate LATAs. {BellSouth, BR
at 3-4) If the customer requests a listing outside his or her HNPA
or LATA, the routing is the same and it is possible that all
participants and facilitieas are located in separate LATAs.
BellSouth asserts that the service is the same as historical DA,
except for the broader base of telephone listings. (BellSouth, BR
at 4)

BellSouth disagrees with MCI's assertion that its proposed
provision of NDA service violates Section 271 and argues that it is
not prohibited under any applicable law fror providing NDA service
in the manner described. BellSouth argues that to determine
whether NDA service is a permissible service based on a caller's
subsequent use of information obtained from the DA rervice 1s
absurd and concludes that whatever the caller does with the
information afterward has no bearing on the classification of DA.
(BellSouth, BR at 4-5) BellSouth argues that the Act simply does
not provide any basgis for distinguishing between a DA offering that
1is inc¢lusive of naticnal listings and one that ia not, BellSouth
further argues that the only reference to DA service in Section
271 appears in the enumeration of checklist items in Section
271(c) (2) (B). BellSouth contends that this reference only requirr.
BOCs to provide othrr telecommunicat ions carriers non
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discriminatory access to directory assistance services. (BellSouth,
BR at &)

MCI's arguments

In its brif~, MCI argues that BellScuth would have reguired a
waiver of the mFJ to provide interLATA DA before the MFJ was
vacated, and since the 1996 Act replaces the MFJ, interLATA DA is
an interLATA service for the purpogses of Section 27i. MCI further
argues that activities that comprise the business of providing long

distance service, e.g., interLATA 800 DA, are interLATA
telecommunications services whether or not they involve interLATA
transmissions. MCI asserts that BellScuth‘s NDA service is an

integral part of long distance service, and therefore, BellSouth
15 prohibited from providing this service to in-region customers
prior to obtaining Section 271 approval. (MCI, BR at 3-4)

MCI contends that NDA service will involve interLATA
transmission and argues that the interLATA transmissicons previously

authorized by the MFJ were only for local DA service. MCI
contends that allowing the centralization of such DA service did
nct in any way enlarge the scope ¢f the service offering. MCI

argues that only the telephone numbers of subacribers in the same
LATA as the caller could be provided in response tc a DA request.
MCI claims that the limited scope MFJ authorization only permits
BellSouth to provide "exchange telecommunications and exchange
access” functiuns (which include DA service) on a centralized
basis. According to MCI the centralized provision of DA service
authorized by the MFJ was related to the BOCs® exchange
telecommunications functions, namely local DA service. [MCI, BR at
4} MCI argues that the provision of subscribers’ 1listings from
other LATAs was not previcusly authorized under the MFJ, and it is
not within the exceptions allowed in Section 271(f) of the Act.

MCI argues that 411 dialed DA service was authorized under the
MFJ as permissible "official mervice" to enable the BOCs to provide
DA to their customers on a centralized basis without a waiver. MCI
asserts that US West was denied a broader MFJ waiver for in-bound
DA calls from other LATAs because IXCs can provide interLATA DA by
using US West‘s directory information, pursuant to its access
tariffs. (MCI, BR at 5) MCI concludes that this MFJ precedent shcws
that the provision of NDA service cannot be considered an "exchange
telecommunications" official service exempt from the interLATA
prohibition. (MCI, BR at &)

AT&T ' s arguments

In its brief, AT&T argues that since BellSouth’s NDA would
have viclated the MFJ, it is therefore permisgsible only if it meets
tree termyg of Section 271 of the Act. ATET asgertd that Section
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271{a) states that a BOC may not provide interLATA service, yet
BellSouth will be engaging in transporting DA calls across LATA
lines with its NDA. ATAT further contends that the NDA service
will provide interLATA transport; thus, the NDA will violate
Section 271 and would not have been permitted under the MFJ. (ATAT,
BR at 3)

AT&T explains that the MFJ permitted activity such as an
ofticial service when it was conducted in connection with the
provision of intralATA DA service; that is, the provision of a
directory listing to a caller located in the same LATA as the
listing provided. AT&T states that this authorization did not
extend to listings served outside the LATA of the caller. (AT&T, BR
at 4} AT&T argues that the Decree Court held that national 800 DA
service is an interexchange, interLATA service because it performs
interexchange functiona. (AT&T, BR at 4} AT&T asserts that the only
difference between BellSouth’s NDA offering and the national 800 DA
service ia that the NDA service has a broader scope. (AT&T, BR at
4) AT&T asserts that the Decree Court denied US West's waiver to
permit the provision of DA services which wovld allow the caller to
receive listings outgide his or her NPA or LATA. (AT&T, BR at §)
The Department of Justice recognized such calls as interLATA and
opposed the reguest:

The Department would thus oppose waivers Lo
allow the BOCs to provide directory assistance
directly over their own facilitis=s (as opposed
to providing the service to interexchange
carriers pursuant to exchange access tariffs)
where the number sought is outside the NPA
(and the LATA) of the perscn making the calls,
except to the extent that such service was
provided to independent telephone companies
prior to divestiture. (AT&T, BR at 5)

AT&T argues that the Decree Court permitted the BOCs to
provide interexchange transport in the context of official
services. AT&T contends that this excepticon was limited to four
service categories that collectively const.tute the internal
communications between personnel or equipment of a BOC, or
communications between BOCs and their customers. AT&T further
argues that the Decree Court * ..., noted that the exception for
local directory assistance service and other official sBervices
would not offend the thecry of the Decree because the BOCs would
not therehy be placed in competition with the IXCa.*” (AT&T, BR at
6) AT&T asserts that any call BellSouth would handle over its in-
region NDA service 1is a call that previocusly would have been
carried by an IXC. Thus, AT&T disagrees with BellSouth’'s assertion
rnat its NDA service is no different from the local DA service that
it was permitted to offer on a centralized basis at divestiture.
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(AT&T, BR at Ff-7) AT&T argues that the Courts have consistently
interpreted the official service exception rather narrowly; thus
BellSouth’s attempt to describe its NDA service as an official
service and therefore permissible under Section 271 (f) is a stretch
of the rermissible official services exception, {AT&T, BR at 7-8)

AT&T argques that Section 271 of the Act codifies the MFJ's
interexchange restriction, and contends that the only statutory
exceptions to the MFJ’'s ban are the out-of-region services in
Section 271(a} (2} and the incidental services in Section 271 ({a) (3)
and {g), or any activity permitted under the MFJ by waiver of
Section 271({f). AT&LT asserts that “..., a reading of the plain
language of the statute confirms that Section 271 is congruent with
the MFJ {except where that section explicitly permits certain BOC
interLATA services).” (AT&T, BR at 8)

Analysis

All parties agree that Section 271 (f) allows the
grandfathering of activities under existing waivers of the MFJ.
Staff agrees that only those waivers acted on before the date of
enactment of the Telecommunications Act of 1996 are included in the
grandfathered waivers. Therefore, in order for NDA to be a
permissible activity under Section 271({f), it must have been
permitted prior to the enactment of the 1996 Act. Thua, we look to
the MFJ to determine whether NDA is a permissible activity.

As to interLATA services, the MFJ prohibited the BOCs from
providing any interLATA services unlesgs specifically authorized by

the MFJ or a waiver thereunder. nite v, W ric
€o., 552 F. Supp. 131, 227 ({(D.D.C. 1982} ({(subsequent history
omitted) . Under the MFJ, BOCs were permitted to use interLATA

“official services networks” to perform on a centralized basis
network functions associated with their provision of exchange and
exchange access services, including trunk and switch monitoring and
control, call routing, directory assistance, repair calls, and
internal buginess communications. See United States v. Western
Electric, 569 F. Supp. 1057, 1097-1101 (D.D.C. 1983). National
directory assistance was not contemplated under che MFJ as a waived
“official service.” The centrelized provision of DA service
authorized by the MFJ was related to the BOCs’ exchange
telecommunications functions, namely local DA service.

Staff does not believe that national directory assistance is
indistinguishable from historical directory assistance service.
The two types of DA are distinguishablr. Local DA has historically

been provided by the local exchange carrier, and national DA has
h'storically been provided by interexchange carriers and other
telecommunications service providers wusing the LECs' access

tariffs.
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Therefore, based on the above arguments, staff believes *ht
NDA is not a permissible acrivity for BellSouth under the MFJ and
Section 271(f) of the Telecommunications Act. If the Commission

agrees with ‘staff’s recommendation on Issue 1, Issues 2, 3 and 4
become moot .
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ISSUE 2; 1Is the provision of NDA service an incidental interLATA
service as defined in Section z71i{g) of the Act, which BellSoutl
may offer pursuant to Section 251 (b} {(3}?

RECOMMENDATION: No. The provision of NDA service is not an
incidental interLATA Bervice as defined in Section 271{(g) of the
Act. (AUDU, BEDELL, WATTS)

POSITION OF PARTIES:
BELLSOUTH: No. NDA service is not an interLATA service, incidental

or otherwise. Therefore, tle service is not subject to any of the
provisions of Section 271 (g} of the Acr.

MCI: No. Naticnal Directory Assistance 1ise not an incidental
InterLATA service.

AT&T: No. BellSouth’s proposed NDA sService is not an incidental
service as defined in Section 271 (qg).

STAFF ANALYSIS: Section 271(g} {4) provides:

DEFINITION OF INCIDENTAL INTERLATA SERVICES. --
Fer purposcs of this cerction, the term
*incidental interLATA services” means the
interLATA provisinrn by a Bell operating
company or its afriliate-

4) ©f # s.rvice that permits a customer that
is located in one LATA to retrieve stored
information from, or file information for
storage in, information storage facilities of
such company that are located in another LATA.

BellSouth’s argquments

In its brief, BellSouth argues that ita NDA service 1is not
an incidental interLATA service, aince Section 2711{(g) 1is only
triggered when the activity in question is cone .dered an interLATA

service. BellSocuth contends that of the incidental services in
Section 271(g), Section 271{g)}(4) is the clcsest to its NDA
scervice. BellSouth argues, however, that since DA sgervice 18

neither an enhanced nor an informaticn service, NDA gervice 1is
therefore not an incidental interLATA service. {BellScuth, BR at
6-7)

ML ‘8 argquments

In its brief, MCI states that while BellSouth or its affiliate
is authorized to provide incidental service without awaiting
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Section 271 approval, BellSouth’'s NDA service does not meet the
definition of incidental interLATA service under Section 271(g).
According to MCI, BellSouth’s “unseparated” provision of NDA
service in Florida constitutes the provision of interLATA service
and therefore violates both Sections 271 and 272 of the Act. MCI
contends that, at beat, Section 271{g}) (4} only contemglates
“electrcnic retrieval of information stored in a central computer.”
The scope of Section 271(g} {4) does not include services that use
intervening operators. (MCI, BR at 7} MCI claims that permitting
BellSouth to provide NDA service pursuant to Section 271 (g} {(4) will
present significant potential for unreasonable and discriminatory
practices on the part of BellSouth. {MCI, BR at 8}

ATET's argumentg

Iin its brief, AT&T gtates rthat the plain meaning of
"incidental interLATA agervices” requires the service in question to
be incidental to a service which the BOC is permitted to offer.
ATLT argues that the only logical service to which NDA service will
be incidental is interLATA toll, and BellSouth .s prohibited from
providing interLATA toll service for now. {AT&T, BR at 10-11)

Analysis

All parties agree that NDA service is not an incidental
service pursuant to Section 271{(g). In order to be an incidental
service under 271(g) (4), the BellSouth customur must be retrieving
the desired number from BellSouth information storage facilities
located outside the customer’s LATA.

If the customer requests a listing in the customer’'s local or
HNPA serving area of the originating line, the call will be routed
to the same DA operator center that currently provides service on
such DA listing requests. However, if the customer requests a
listing that is outside the customer’s local and HNPA serving area
of the originating line, the call will he routed to BellSouth‘'s NDA
operator center. At the NDA operator center, an operator will
guery BellScuth’s database if the desired listing is in the nine-
state BellSouth region. For requested listings which are outside
the BellScuth region, BellSouth’s NDA operator will gquery a third-
party database. (Petition at 4-5) Thus, BellScuth’s NDA service
utilizes live operators and thus is not an incidental service.

Staff believes that Section 271(g) (4) contemplates electronic
retrieval of stored information at a centralized computer. Since
the NDA service requires operator intervention, NDA service does
not meet the definition of incidental service pursuant Lo Section
271tg) (4).
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Eased on the above arguments, gtaff recommends that
BellSouth’s NDA service is not an incidental interLATA service

pursuant to Section 271{g) {(4}).
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ISSUE 3: Is the provision of NDA service an adjunct-to-bacic
service, and therefore a permissible activity for BellSocuth?

RECOMMENDATION: No. NDA service 1is not an adjurct-t¢-basic
service; therefore, it is not a permissible activity for BellSouth.
(AUDU, BEDELL, WATTS)

POSITION OQF PARTIES:

BELLSOUTH: Yes. NDA service is an adjunct-to-basic service no
different from BellSouth’s existing DA offerings. The FCC has
concluded that adjunct-to-basic services are to be treated as
telecommunicaticns services for purposes of the Act.

MCI: No. NDA is an adjunct-to-basic interLATA service, not basic
local exchange service. Therefore it is not a permissible activity
for BellSouth.

AT&T: No. BellScuth’s proposed NDA service is not a adjunct-to-
basic service that is a permissible activity.

STAFF_ ANALYSIS:

BellSouth’s arguments

It is BellSouth’s position that NGA is an ad,unct-to-basic
service. Adjunct-to-basic services are gervices that racilitate
the use of the basic network without chan,ing the nature of the
basic telephone service. In its brief, BellSouth explains that the
FCC adopted a regulatory classification of adjunct-tou-basic
services in order to capture those services that, while they meet
the literal definition of enhanced services, are basic in purpose
and use. BellSouth contends that the F2C found directory
assistance to be the best example of an adjunct-to-basic service.
{BellSouth, BR at 7) BellScuth contends thet the FCC's assessment
of DA as the best example of adjunct-to-basic service does nnt
hinge on any geographic characteristics of the service or on the
identity of the service provider. BellScuth explains tnat in its
analysis, the FCC compared DA with *Dial-it” service, an
interstate, interLATA information retrieval service of ATAT.
BellScuth claims that the inclusicn of other carriers’ subscriber
listings in a DA service does not have a bearing on the regulatory
clagsgification of the DA service. (BellSouth, BR at 8)

According to BellSouth, a customer’s subsequent placement of
an interLATA call to a telephone number received from DA ser-i:
does not render the DA service impermissible interLATA sorvice, nor
does it alter the DA service clasgification as an adjunct to basic
BT Vo, BelliSouth insists that this is no ditterent than a
cuntome: uging the BellSouth speed-dialing function {an adjunct-to-

- 1« =
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basic service) to store and dial an interLATA call later.
BellSouth concludes that neither of Lhese adjunct-to-basic services
affect the fundamental nature oI the subsequent call, be it
intralLATA or interLATA. {BellSouth, BR at 9]}

MCI’'s arguments

In its brief, MCI argues that NDA service enables subscribecrs
to make interLATA calls, which do not relate to the operations of

their local exchange services.(MCI, BR at 8) Therefore, NDA
service is an adjunct-to-basic “interLATA” service, not to local
exchange service. MCI contends that local DA is an adjunct-to-

basic local service based on the traditional use of a number
obtained froum the DA service.

MCI argues that because the I1XCs depend on the LECs o
provide them DA listings tor the completion cof tell DA, the NDA
service will enable BellSouth to compete with the IXCs in providing
toll DA. Therefore, the NDA service constitutes an interLATA
service subject to Section 271 of the Act. (MCI, BR at 10) MCI
contends that how a caller uses a particular number obtained from
the NDA service should not influence the regulatory treatment of
NDA service. Instead, the categorization of the caller's request
for directory assistance as either local or toll DA based on the
location of the caller and the number reguested should Adetrormine
the regulatory treatment. {(MCI, BR at 10-11}

AT&T’s arguments

In its brief, AT&T argues that the FCC's "adijunct-to-basic!
label was intended to allow the BOCs Lo continue to provide,
without structural separation, a certain class of services
integral to the provision of the basic services that had
historically been within the purview ot the BOCs, such as local
exchange sgervice and intralATA toll. Hence, AT&T argues,
BellSouth’s position that NDA service 1s "adjunch-to-basic' 1is
wrong. According to AT&T, BellScuth has historically been allowed
to provide, and has always provided, local and HNPA DA under this
adjunct-to-baasic label; however, the scope of the offering has been
limited by LATA boundaries. AT&T contends that the NDA service
(which includes interLATA DA} fundamentally changsg the nature of
the service and removes 1t from the FCC's adijunct to basic label.
Hence, BellScuth's NDA service is not an adjunct-to-basic service.
AT&T concludes that the NDA service is an entirely new service that
ig already being provided by the IXCs and is not adjunct-to-basic
ro any service that BellSouth isg currently allowed to provid-,
{AT&T, BR at 13}
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Analysis

In ita N11 arder, the FCU clarified the labeling of DA as
adjunct ro-basic. (Order No. FCC 97-51) The FCC stated at Footnote
#170 that:

By ‘traditiona.’ directory assistance services
we refer to operato: previsinn of  local

telephore numbers. The Cormission  has
determined that tradit ionul directory
a8gligtance services are ‘adijunct’ te, basic

services,

stdft agrees that NDA listings have generally been within the
purview of the IXCs and cther Information Service Providers. This
conclusion is further supported by the fact that BellSouth’'s NDA
service requires routing outside the c¢aller’s LATA in order
provide a broader set of listings than available with traditiocnal
Da.

Accordingly, staff concludes that BellSouth’s NDA 1s not an
adjunct-to-basic service that BellSouth 15 currently allowed to
prrvide.
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ISSUR S: 8hould thie docket be closed?
RECOMMENDATION: Yea.

STAFF ANALYSIS Yee, *"Mg docket should
igguanﬁa @ﬁ the final ovder.

be

closed upon

the
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