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RESPONSE OF THE UTILITIES COMMISSIOf, CITY OF I E H  SMYRHA BEACI, 

L.L.P. TO EX PARTE COMM'UMICATIOW 
FLORIDA AHD DUKE EIERQY W E W  SMPRNA BEACH POWER COMPAWY LTD. ,  

The Utilities Commission, City of New Smyrna Beach, Florida 

("UCNSB"), and 1)uke Energy N e w  Smyrna Beach Power Company Ltd., 

L.L.P. ("Duke  New Smyrna"), hereinafter referred to collectively as 

t h e  "Joint Petitioners, I' pursuant to Section 350.042, Florida 

Statutes, hereby respectfully submit their response to the ex parte 

communication received by the Commissioners on December 2, 1998 a n d  

discussed at the o u t s e t  of t h e  hearings in t h e  above-styled 

proceeding. 

In summary, t h e  Joint P e t i t i o n e r s  believe that t h e  subject ex 

parte letter does n o t  express opposition to the New Smyrna Beach 

PF,3 .  &l, Power Project, b u t  rather makes two points: (1) it observes that one 

Pyr'' - n f  t h e  issues raised in t h e  instant case is similar to an i s s u e  
c.: f- 

raised in a previous declaratory statement docket' and (2) it offers c-. '  __ 

c1- 

X K  -- 

In FPSC Docket No. 971446-EU, In Re: Petition of Duke 
erw New Smyrna Beach Power Company L t d .  L.L.P for Declarator 
atement, Duke New Smyrna asked t h e  Commission f o r  a declarato;~ 

statement confirming its s t a t u s  as an "applicant" for a 

2 7 ;  - The Commission declined to render t h e  requested declaratory 
etermination of need under S e c t i o n  403.519, Florida Statutes. cf . d 
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t h e  Commission the oppor tun i ty  to suggest modifications to t h e  

sta tu tes  if t h e  Commission determines that such changes would be in 

t h e  public interest. 

The substantive i s s u e  presented in t h i s  case is nat t h e  same as 

the i s s u e  posed in Docket No. 971446-EU. In that proceeding, Duke 

New Smyrna requested "the Commission's declaration t h a t ,  in its own 

right and without t h e  Utilities Commission's [i.e., t h e  UCNSB's] 

participation a s  co-applicant, Duke New Smyrna may obtain a 

determination of need f o r  t h e  Power Plant p u r s u a n t  to Sec t ion  

4 0 3 . 5 1 9 . "  FPSC Docket No. 971446-EU, Petition f o r  Declaratory 

Statement at 5 - 6 .  In t h e  instant docket, the question posed is 

whether t h e  Commission should grant the determination of need f o r  

t h e  N e w  Smyrna Beach Power Project as requested by both t h e  

Utilities Commission, City of N e w  Smyrna Beach, Florida, and Duke 

New Smyrna. 

At a minimum, t h e  presence of the Participation Agreement 

between t h e  Utilities Commission, City of N e w  Srnyrna Beach, and Duke 

New Smyrna, which is described in t h e  Joint Petitioners' filings and 

testimony, establishes that these e n t i t i e s  are proper co-applicants 

within t h e  scope of t h e  Commission's Nassau decisions. Moreover, as 

explained i n  t h e  J o i n t  Petitioners' briefs in t h i s  proceeding, both 

t h e  UCNSB and Duke New Smyrna are proper applicants, each  in i t s  own 

right. 

Relative to t h e  second point of t h e  ex parte communication, 

statement because, t h e  Commission reasoned, such a statement 
would be in the nature of a rule. 
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certainly t h e  offer expressed therein is appreciated. However, t h e  

ex parte communication does not suggest that t h e  Commission needs 

any revisions to its existing s t a tu t e s ,  on ly  t h a t  i f  such he lp  i s  

needed, c o n s i d e r a t i o n  of the Commission's s u g g e s t i o n s  would be 

provided. The J o i n t  Petitioners believe that t h e  Commission has  

adequate a u t h o r i t y  t o  proceed w i t h  t h i s  need determination 

proceeding, to address all issues raised t h e r e i n ,  and, if the 

Commission so determines on the merits, to grant the requested need 

d e t e r m i n a t i o n .  The  Commission is t h e  State's chief policy-making 

body for energy and other utility issues,  and accordingly, it must 

interpret i t s  s t a t u t e s  i n  l i g h t  of the facts as they exist when 

arguably new issues are presented. T h e  Commission has the 

responsibility, and t h e  statutory charge, t o  i n t e r p r e t  its existing 

statutes in t h e  way that best serves t h e  public interest. For t h e  

Commission to take the view that it lacks the authority to approve 

a determination of need f o r  a power plant t h a t  it may determine i s  

"needed" w i t h i n  t h e  meaning of Section 403.519 would be unwise and 

unsound, and would flat serve the interests of the S t a t e  of Florida 

or of i t s  electricity consumers. 

The Utilities Commission, C i t y  of New Smyrna Beach,  F l o r i d a  

and Duke Energy New Smyrna Beach Power Company Ltd., L.L.P. 

appreciate t h e  opportunityto respond t o  t h e  ex parte communication. 
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Respectfully submitted this 11th day of December, 1998. 

John  T. LaVia, I1 
Florida B a r  No. 853666 
LANDERS 6t PARSONS, P.A. 
310 West College Avenue (ZIP 32301) 
Post Office Box 271 
Tallahassee, F l o r i d a  32302 

Attorneys f o r  t h e  Utilities Commission, 
City of N e w  Smyrna Beach, Florida, 

and 

Duke Energy N e w  Smyrna Beach Power 
Company Ltd., L.L.P. 
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CERTIFICATE OF SERVICE 
DOCKET NO. 981042-EM 

I HEREBY CERTIFY t h a t  a t r u e  and correct copy of the  
foregoing has been served by hand delivery I*) or by United 
States Mail, postage prepaid, on the  following individuals t h i s  
11th day of December, 1998: 

Leslie J. Paugh,, Esquire* 
Florida Public Service Commission 
2540 Shumard O a k  Boulevard 
Gunter Building 
Tallahassee, FL 32399 

Charles A. Guyton, Esquire 
Steel Hector & Davis 
215 South Monroe Street  
S u i t e  601 
Tallahassee, FL 32301 

William G .  Walker ,  I11 
Vice President, Regulatory Affairs 
Florida Power & Light Co. 
9250 West Flaglar St. 
Miami, FL 33174 

William B. Willingham, Esquire 
Michelle Hershel., Esquire 
FL Elec t r ic  Cooperatives ASSOC., Inc. 
P . O .  Box 5 9 0  
Tallahassee, FL 32302 

Susan D .  Cranmei: 
Asst. Secretary & Asst. Treasu re r  
Gulf P o w e r  Company 
One Energy Place 
Pensacola, FL 32520-0780 

Jeffrey A. Stone, E s q u i r e  
Beggs & Lane 
P.O. Box 12950 
Pensacola, FL 32576-2950 

Gail Kamaras, E s q u i r e  
LEAF 
1114 Thomasville Road 
Suite E 
Tallahassee, FL 3 2 3 0 3 - 6 2 9 0  

Gary L. Sasso, Esquire 
Car l ton ,  Fields et a1 
P.O. B o x  2861 
St. Petersburg, FL 3 3 7 3 3  

L e e  L. Willis, Esqu i re  
Ausley & McMullen 
P . O .  Box 391 
Tallahassee, FL 3 2 3 0 2  

Terry L. K a m m e r ,  COPE Director 
System Council U-4, IBEW 
3944 Florida Blvd., Suite 2 0 2  
Palm Beach Gardens, FL 33410 

John Schantzen 
System Council U - 4 ,  IBEW 
3944 Florida Blvd., S u i t e  202 
Palm Beach Gardens, FL 3 3 4 1 0  

J. Roger Howe, Esquire 
Office of Public Counsel 
111 W. Madison Ave., Room 812 
Tallahassee, FL 32399-1400 

Jon Moyle, Jr. 
Moyle Flanigan Katz  
210 South Monroe Street  
Tal lahassee, Flor ida  3 2 3 0 1 


