
BEFORE THE FLORIDA PUBUC SERVICE COMMISSION 

In re: Investigation into !he equity ratio 
and return on equity or Florida Power &. 
Light CompMy 

-------------------------' 

Docket No 98 139J-I!I 

FLORIDA ALERT ANQ GEORGIA-PACIFIC CORPORATION'S MEMORANDUM IN 
OPPQSJDON m fj.ORIDA POWER AND !.IGOI COMPANY'S 

MQDON ro DISMISS 

Petitioners, Florida Alliance for Lower Electne Rates Today ("ALERT") and Georgia-

Pacific Corporation (collec:livdy "Pe1ilionen"), pursuant to Rules 2S-22 037 11nd 28-106 204, 

Florioa Adminislrative Code, file this memorandum In opposition to the motion to dl5miu filed by 

Florida Power&. Liglll Company ("FPL ")and In suppor1 say 

BACKGROLJNQ 

Pelitionerslilcd a Petition on Proposed Agency Action ("the Petition") requesling a formal 

adm.nistrativc hearing with regard to Order No PSC-98-1748-FOF-HI ("the I'AA") which order 

proposed, among other, to authorize a return on equity (ROE) and equity ratio for Ff'l. and to 

ACK allow FPI. to reduce it'l reported earninga through the usc of accelerated depreciation and 

~f117&tion In response, FPL filed a motion to diJmiss arguing thlt (a) the pctitionen !ailed to 

CAF plead a sufficien1 interCit, (b) the pctitioners' 1ubstanualrmcrests 11re nor aiTectcd. and (c) 
cr,~u ___ _ 
CTR i\I.ERT and the other usociation pctitloner•laclt standing to challenge the 1' ;\A 
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"To Jlate a cause or action a complaint need only contain a short and p/am .\f(I{Mtc /11 fl.f 

5 _ to tlw 11ltlmute facts which Indicate the pleader is entitled to rehef • We;am y L<oo Coumy 

I st DCA 1996) (emphasis added). When 
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considering a mot.ion to dismiu, t'te coun "muSI .wume that all of the fRets alleged in the 

complaint are true and must draw all reasonable inferences in favor of t'•e p:Udet • 1.11 • quoting 

Shahjd v Ceropbcll SS2 So.2d 321,322 {~la 1st DCA 1989). Pleat!.ngs in an administrative 

pr~ing "mus1 be such u to reasonably inform the afl'ttted plltl) of the nature and purpose of 

the hearing to be held and the relief sought by the initiating pany • Peel Mmoa Inc v Dtl~Wlf 

Cpmmeq:<:, 2S2 so.2d 389, 394 (Fla 1st DCA 197 1); see lJ/su Hunter y Dept oCPrnfcssjpoal 

Rcgyla1jon 4S8 So.2d 842, 844 (Fla. 2d DCA 1984) 

The requircmcnll for a petition to init.iate an administrative hearing a:c stated in Rule 28-

106.201(2), Florida Adminlst.rative Code Among other requuemetus, the Rule requires a pet11ion 

to provide "an explanation of how the petitioner's substantial interests \viii be. afieeted by the 

agency determination.• Rule 28-106.201(2)(b). Florida AdminiJirative Code A petition shall be 

dismissed only if it i.s not in "substamiaJ compliance" with the requircmrms of the rule and, if 

dismissed, such di.srnissal shall be without prejudice "unleas it conclusively appears from the face 

of the petition tha.t the defect cannot be cured • Rule 28-1 06 20 I ( 4 ). Florida Administrative 

Code. 

II DiE p!IDIION SIATP.$ A SUBSTANTIA!. INTEREST IN Till' I'AA 

Fl'L allegea that the Petition failed to meet the standards for intervention under Rule 28 · 

106.201, Florida AdminiJtrative Code. becaUJC it falls to plead an interest suOicicnt 10 support 1 

p ?test The I' clition providea a Slraightforward explanation of wluu Pethloners' substantial 

interc.~• are and how they are afTec~ed· paragraphs three and four of the Petition explain that 

Petitioners or their memhers are located in FPL's service territory and the PAA deniea them "an 

electric bue rate reduction lf\d denies them a relund for amounts overcharged by I'PL in thr 
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past • 1 his is a shon and plain lllat~mcru of the ultimate facu wfficientto siK'w how pctitioncu' 

substantial inletesu arc affected £nil reasonably snfonns FPL of the natur~ iUid purpose of the 

proceedsnlllo and lherd"ore mccu the ~iremcnts of Rule 28-106 20 I Although no more ss 

reqwred, the Petition abo explains how lhe PAA aliOIVS FPL to accc'mste depreciation and 

arnorti:ution to recover speculative 11randed com in advance of rrt&il electric competsuon and 

requires Petitioners to pay for such alleged suanded com lfFPL desires a more detailed 

undentandlng of Petitioners' subst&l\liallnteresu, Fl'L'a recourse is a motoon for more definite 

Jlllem~m. not a motion 10 cfumiss The levd of "support, r-:planation or aulhonty• demanded by 

FPL 11 simply not required by the rules of plcadsns 

FPL also summarily argues !hat Prturoners fad to meet the test for Jlandsns under f.anto 

Chemical Co y Qcpenmcnt oCEnvironmcmal RcaulaJjon 406 So 2d 478 (Fla 2d DCA 1981) 

and Amcdstec! Corp y ClAde 691 So 2d 473 (Fia !9\17). without explaining whAlthc JJanding 

test Is or how it applies to Petitioners At the pleading stage, standing is dependent on an 

allegation of a 5Ubstantiallntcrest in lhe proposed agency action Rule 28-106 201, Florida 

Administrative Code. Unda- Aanro to demonstrate a substanual intereSI a pctsll<lllet must silo" 

I) that he will suffer injury in fact "'h ...h 11 of suffiaent smmed11cy to enutlc tum to a scctson 

120 S7 heanng, and 2) !hat his aubstantial injury rs of a t~ or nature which the proceedmg IJ 

designed to protect Agneo 406 So 2d at 482 11'1 eomplams that "the standllds of l.i.DtQ 

are not addressed at all by Petitiona-s • llowC\c.-r. Petstsoners are not required to plead in the 

!c.-vel of detail demanded by I'PL. The OJic outlinc<lsro Allncols riOt a plcadongsundnrd Rather 11 

IS a test to dctermlnc whether a pcttlioner can prove 1 sub$lantia! intcrcst The pleadongllandard, 

.. tuch the Petition meets u explained aboYe, "spccsfiWly 1e1 forth in Rule 28-1 0<> 20 I, !'loud a 

J 



Administrative Code, which requires a statement of a substantial interest and how 11 will be 

affected 

Wilhout admitting that it is ncceuaty to plead that Pttitionen mce< the~ atandard, 

Petitioners do in fact meet the standard. Under the finn prong of 6aril;r, Petitioners will sutTer 

injuty in fact because if the P AA bec;,mes final, FPL will be allowed to earn an excessive rate of 

return and force Petitioners or their members to pay for FPI.'s alleged speculative fUture stranded 

costs. Petitionera meet the second A&Ds;o prong because they are c:u11omers ofFPI. and u such, 

have a right to ftlr and reatonable rates and protection from being forced to pay stranded com in 

a regulated man<M. Staffs initial memorandum asked the Commission to hold a hearing to 

determine whether l'PL'a equity ratio and ROE were excesswe Ensuring tlult c:ustomus of I'PL 

pay fair and reasonable rates will certainly be one of the maJOr purposes of wch a hearing 

TU. DiE PAA AfFECTS PETITIONERS' SUBSIANTJA!. INTERESTS 

Pc:titioncu' have an obvious substantial interest in paying a fair and reasonable rate for 

electricity. /IJ cxplo.ined in the petition, the PAJ\ afTeeu Petitioners' interest in fair and 

reasonable rates by: authoriz.ing an cxceulve ROE. authoriz.lng an excessive equ~y rat10, 

authorizing the use of off-balance obligations to aniflcially lower FPL's equity ratio, and 

authorizing Improper disposition of ovcr·camings Pc:tllionctaalso hftve a substantial interest in 

not being forced to pay FPL's speculative stranded costs in advance of retail competition These 

allegations, which must be accepted as true for purposes ofFPL't motion to divnlu, dearly ll&le 

the impact of the P AA oo Pctitioncrt' subllantiallnterctts Nothing more is required of an init1al 

pleading. 
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FPL ugues that the P AA amounu merely co an accep~ance by che Com~TUU~on or a 

sctdc:mcnl offer by FPL. Wbctbcr FPL made a sctllemcnl offer 10 chc Co"'\tt\\ssion 11 1rTcl~an1 

WbaiiS rdCVIIU is !he aaion !he Comrnlulon propoiiCS, whu;h IJ to all JW FPL 10 tude Ill o-cr• 

caminas by accountina rneasurea. 10 allow FPL an ROE and equicy r .tio which rnuh on races 

which are no! fair and rcasolllble, and 10 require PCiilioncrJIO pay FPL's alleged stranded coils 

And u explained above, such ae1ion subJianllally aJl'ecll Peei11oners 

Incredibly, FPL abo argues 11111 Petilioncrs are no1 challcngmglhe PAA's findingllllllhc 

sctdemenc will creace IUbswuial benefilJ for FPL's cu11omcu. and lhcrcforc Petrtioncrs canno1 

rnaoncam that there has been an ad\-erse impae1 on thetr subuantial imcresu On thc concrary, chc 

Petiuon, u did thc petitions of the other peei1ioncrs, challenged ~c:t)'lhing which the PAA 

proposed new authorized equity ratio and ROE. adjuSimcnl or equi1y ra1io for power purchase 

conlracta, recovery of attanded COIU, and use of regula1ory hab1luy accounll Yc1 FPI. would 

l11ve !he Commission believe 11111 Petlllonus acccpllhallhe PAA crea1cs aubscancial benefill for 

FI'L's cuJtomcn 

Even assuming wi1.hou1 admiuing !hal FPL'a offer 10 lower 11J ROE and rqu11y ra110 can 

only benefic tullomen, the same is IIC'l true with rqpsd 1o recovery or wanded cosu B) 

allowong such ncovery, the PM craiCJ incer·gcncrauonal 1ncquity, depmcs Pc:uuoncrs of fa.r 

and reasonable rateS bucd on some fulute spec:ulauve c:venl. allows FPL 10 recover suanded 

r.osll .,.,.;chou! tlly aucmpt to calculale !he amounl of such manded com. and conuavcnea currcnl 

law which doeJ not allow retail el«tric compeeillon 

Finally, u FPL admi11in iu mo1ion 10 diJinlu. 1hc Commiu1on rtt:OIIfllud 1n l>odel No 

97041 O·EI, Pmporolto Extmd f'la11 jCII" lkrordmg tJj C~rtam Expmu.• fnr l'rtll> 19911 a11tl 



1999 fo' FPJ., th&t a ratepayer hu;, substantial interctt in assuring that only prudent expeiUC$ arc 

included in utiUty ratca, even if rates will not change as o result Once ap .. in., allowing FPL to 

recover stranded oosiJ from iu customers in advance of retail ccmpetiloon is not a pNdent 

expense, and therefore the P AA afl'ccu Petitioners' subsutntial intereots 

IV. FLORIDA AI ERT liAS STANDING AS AN ASSOCIATION TO REQUEST A 
lffiARING ON THE PM 

'Jbto standing requirc:mem.s for an usoc:iation are. (I) • substantial numlx!r of members, 

although not neees.sarily a majority, arc subst.antially affected, (2} the subject mauer is "ithin the 

association's general acope of interest and activity, and (3) the relief requested must be oft he type 

appropriate for &n association tO receive on bchalfofitJ members florida !lome Bujldcrs Awx; 

y Dept oOabor and EmploymMt Scruri1y 41 2 So 2d 351, )SJ.JS4 (Fla 1982) For purposes 

of a motion to diamiu , ALERT need not prove but rather merely allege that a substantial number 

ofitJ members are substantially aiTccted Paragraph 3 clearly states that •a substantoal number of 

its members are located In [FPL'aJ service territory and the PAt\ denies ALERT's members an 

electric base rate reduction and denies them a refund for amount! overcharged by FPI. • As is 

clear by the name of the association. the "Florida Alliance for Lower Electric Rates Today," the 

matter of fair and reasonable l'atcs iJ within ALERT'S general sccpc of interest and activity. As 

relic(. ALERT rcqucSied that the Commission conduct a hearing on the Luues addressed in the 

petition. The participation of A.l..ERT on behalf of us members is more appropnate •nd desirable 

than the appuranu of many individual members which would crea1e uru«:ecssary expense, 

duplication, and delay. Any I'Cllef provided would flow directly to 1he benefit of ALERT's 

members and other PPL cwtomers and would no1 aciUolly be received by 1he associa1ion 
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FPL alleges tb&t, on infonnation and beli-:f, a substantial number of ALERT'• membcn 

are not cuStomers ofFPL and that ALERT faded to uk one of its members for consent to file the 

f'ctillon These allegations concern factual maners which f'PL should address in a m.1tion for 

summary judgment with aupponing evidence. Meanwhile. the allegations in ,\LF~T's pc1ition 

must be accepted u true at the atage of a motion to dismiss. Even usumong, Yithout admitting. 

that FPL'a allegations arc true, such lieu would not detract from ALERT's standing as an 

a.ssociation under the test in Florida Hpmc Builders Asw:iatlpn outlined above There is simply 

no requirement for ~tanding tb&t a majority of an a.ssociation' s members be substantially affected 

or that an association obtain the consent of each and every member prior to filing a petition 'ice 

Borida Home Byildcn Ass>riarjop 

WHEREFORE Petitionen request t.hc entry of an order denying FPL • s motion to dismiss 
1.-G 

Dated t~ day of January, 1999 

)l- o----- ~ .~\,..., 
J. Michael Hucy {Fia Bar II 0 I 30971) 
J Andrew Benron, Jr (Fla Bar II 0982849) 
HUEY, GUILD A Y & TUCKER. P A 
PoSt Oflkc Box 1794 
1'allahassec, Florida 32302- 1794 
(850) 224· 7091 
Anomcya for the Petitioner 
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CEBTIFJCAT£ OF SEBYJCE 

The undmigned catifica that atopy of !he foregoing hu been fumish~J by hand-delivery 
(•) or U.S. Mail this ~-z.c:day orJamwy, 1999, to the following: 

Roben V. Elias, Elq. • 
Legal Division 
Florida Public Service Commiuion 
Gunter Builcfmg. Room 370 
2450 Shummard Oak Blvd. 
Tallalwsee. Florida 32399.()872 

Joseph McGlolhlin, Vicki Kaufman 
McWhiner, Reeves 
I 17 S. Gadsden Street 
TaiWwsce, Florida 3230 I 
Counsel for FIPUG and Tropicana Produc:t.s 

John W. MoWhinct, Jr. 
400 Nonh Tampa Sueet, Suite 2450 
P/ 1. Box 3350 
Tampa, Florida 33601-3350 
Counsel for PIPUG and Tropicana Producu 

Ronald C. Lafaoc, Scann Frazier 
Greenberg Traurig. P .A. 
I 0 I East College Ave. 
P 0 . Drawer 1838 
Tallahassee. Florida 32302 
Counsel for the Coalition for Equitable Relca 

Bill Walker 
Florida Power and Light Company 
21 5 South Monroe Sttee1 
Suite 810 
TaUtu~a$See, Florida 32301-1859 

Matthew M Childs 
Steel, Hector &: Davu Ll.P 
2 IS South Monroe Streec. Suite 60 l 
Tallaluwee, Florida 32301-1804 
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John Roger Howe. Esq 
Office of Public CounJd 
Ill W Madisotl Street, lt812 
T aUalwsee, Florida 32399-1400 
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