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Enclosed for filing and diJuibutlon are the original and fifieen copies of FIPUO's and 
T ropicona' s Motion to File Resporulc One Day Out of Time and Response 10 Florida Power ~ 
Light Company's Motion to Oi5miu with Amended CmifiCDte of Service 10 the obovc docket. 

!'lease ncknowlcdge receipt of the ohove on the cxtrn copy cnclo<~ed herein ond rctum it 
to me Thnnk you for your a.ssistanGc. 
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ORIGINAl 
BEFORE THE FLORIDA P UBLIC SERVICE COMMISSION 

In Re: lnvesligation into !be Equity 
Ratio and ~um on Equity of Flond4 
Power &. Light Company. 

) 
) 
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Docket No 981 390-EI 

Filed; Janwuy l8. 1'199 

T HE FLORIDA INDUSTRIAL POWER USERS GROUP'S AND 
TROPICANA PRODUCTS, INC.'S RESPONSE T O 

FLORIDA POWER & LIGHT COMPANY'S MQTJON TO DISMISS 

The Florida Industrial Power Users Group iFIPUG) llnd TropicWlll ProduclS. Inc. 

(Tropic:ana) file their rcspo!UC in opposition to Florida Po-."'r 11nd Light Company's (FPL) motion 

to dismiss. FPL 's motion is without merit and mould be: denied. 

The FPL motion to dismiss is divided into four discn:tc parts: an Introduction: nn 

nllegation that the ProtClltnnts CtUied to plead an interest sufficient to ~uppon their protesl: an 

allegation that lhe Protestants failed to CSUiblish the right to participate os an a.uocindon: and 

llnnlly an lllleg~tion that the ProtCSUlntS o.n: not afTccu:d by the proposed dcul between FPI. an<J 

the Florida Public Service Commission. 

Titis response: will deal with the four contentions seriatim. but the essence nf FI'L's 

motion is contllincd in FPL's Introduction and in FPL's finalnrgumcnt. FPL appears to osscrt 

that this docket is o Star Chamber pi'O(Xeding in which the power company meets cxclwh•cly 

with the agency CSUiblishcd to protect customers ogainst unreasonable mtes. A> I· Pl. sees it. the 

purpose of the meeting is to decide far-reaching maucrs that willgovem the amoums customers 

are ·cquin:d to pay. but. according to FPL.. the customers who will be: required to pay the bill can 

do no more than observe while the n:nl panics throw bones to decide the customr~· fate. 11tis 

is o concept !hal WIIS disputed nt a Tea Party in Boston l1lld lald to rest murc than two hundred 

years ~o by lhc culmination of the American Rcvoh1tion 11g4inst intolcrnble tmde procticcs. It 

should be: allowtld to repose undisturbed. 

COCl!' " ~ ' • ' " •r '1- O,\T( 
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lntroductlon: In this sc:ction of its argument, F'Pl. poinu out llun the Commission did 

not hold hearing.s on FPI.'s equity ratio or return on equity but only ucceptcd FPI.'s sculcment 

offer. Thi• is a com.-ct JUiterncnt of what happened. but due PfOCC$$ cntith.-3 customer> whooc 

interest is vilally aJTcctcd by this cl«ision to fully cxnmlne the justifieuti.m for thi s nction nt u 

public: hearing. Neither FIPUO, Tropicana, nor the other int.crcstcd p:u1in. occeptcd I' Pl.'s offer. 

lleruings must be held to tiSCei'IAin tJ,c underlying facu. Customers need an expiMlltion ns to 

why rates must rc:mllin high when real OOSis arc: de1c:ending. 

FIPUO'a protest focwrcs on the fact that the proposed deal conccms that FPL's current 

earnings grossly exceed n fAir and reasoooble return. ntis astoniJhing fact is hidden because the 

deal DJIOWS CXtraordiiUir)' expenses of Up $713 million in the eurmlt )'CDr, plus the opponunity 

for odditionm undcsignAtcd expenses. If necessAry, to shield earnings. With annum sales of 80 

million megawatt houn. c:ach 1000 kwh of consumption wi ll be askru to absorb S9.15 of this 

cost. FPL's nvc:rnge residential customer could be clulrged Sl29.931n 1999 to cover these extra 

ordinary charges. Tropicana and mcmben of FIPUG. who usc much greater Amounts of 

electricity, will be charged exponentially more. Under the c:ircunulliJtcc:s. u hc.-nring is called for. 

not o private consultation in the holy of holies beyond t~ veil of public scrutiny. 

Failure to Plud Sufficlcntlntenat: FPI. relics on f\otico Chcmjc:gl Co. v. DcpMmcm 

of EnyjronmrniAI Rewlotlon, 406 So.2d 478 (Fla. 2d DCA 1981 ). lllld rule 28·1 06.20 1(2)(b), 

Florida Administrative Code, 10 support its claim !hot FII'UG and Tropic:nna fail to explain how 

their substantial interc:s1S will be aJTccted by the Commission's dcci~ion. llowever. ench clearly 

ullcged that they are, OT ICPfestnt. industrial customcr11 of FPI. nntl that "tile coM t•f clcctrtcity 

~"11>thu1<:11 one; of (their) lnrgcJt varloblc coJts. • I• il possible; loot t'l't, with n straiJ;hl f~W:c. 
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contends that the imposition of an additiolllll sm million in cxtraordirwy costs "''On't directly 

nffect these larsc consumers of electricity? 

In thc Al!ljco c..oc: cited by FPL, competitor$ ollcgcd thot if Agrico rcccivc:u WI 

environmental pennit to build o stomgc worchouse for a new type of sul 'ur, it would get o 

competitive odvantnge. 111c coun concluded that the low being odministcrcd by the Depanmcnt 

of EnviroMlental Regularion wasn'l designed to protect economic interests and that tbc injury 

alleged was not immcdinte. 

FP!_ previously explained what tbc Agrico = mclliiS in Docket No. 971313-El. In thm 

case. FPL poSLulnted thot, as n public utility opero.tlng in Florida. It hnd Sltu\din11 pursuunt to 

~ 10 intervene in a Declaratory Statemcnl case In whlth a customer of ano!her utilitv asked 

for 11 ruling that the power plant It proposed to build was a sclf-gc~nuion project. FrL 

concluded that o ruling in that casc .... 'Ould nffcct its immediate economic interest ond that the 

suuutc authorilina the Commission to malcc n ruling that it hnd no jurilldictiDn nvcr the self· 

generation project of onotller utility customer wtl.'i designed to protect FPI.. Comparison of the 

difference in substantilll economic interest Fri. claimed il had in Docket No. 971313-EI w1d the 

economic interest of customers in this case borden on the ludicrous. but highli~ts the nalurc: of 

Fl'l. 's belief that il 001 only has government protection for ltJ operntions. butthlt no one affected 

by its DCtions bas stnndingto complain. It will be 11 disrmd day indeed if 1hc Commission occcpts 

thir un.rupponcd premise. 

Choptcr 366. tltc stotulc thai gives the CommiS$iou nu~•ority to rc(!ulntc mtcs, is cleurly 

designed to protect customers and t!IC associations representing I hem The ollowunc:c of a S 723 

million c:xtn10rdlnary expc:nsc: in the current year on 10p of a ruling B!Tc.-ting I'I'L 's return un 
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equity ond C3pilnl structure IJ immediate. II will be too late for the Commission to lllke ne1ion 

afier the extrnordinruy cash flow authorization is collected tllld lnlnSferred to the parent holding 

comp;my over which the Commission has little or no jurisdiction. 

Auodatiou Call'! Rtpruml McmbcD: This argument. of et,ursc. doesn't opply to 

TropiC3nn, which is oppc:IUing on its ov.11 behalf and is on FPI. customer. As to I' I PUG· s 

appcaroncc, the cases cited by FPL. tllld a raft of others. hold that associations can represent their 

members before stole aaencies. FIPUO lw bectt appearing In FI)L mlllters before this 

Commission on behalf of its niTcctcd members without objection for over twenty years. It is not 

surprising. however, that FPL raises this argument ntthis time. FPL is for the first time publicly 

espousing its new theory that its spccial relationship with the Commi;.sion allows it to engage in 

private Olympi1111 consultation with the Commission about matters niTccting its customers' rmes. 

Hopefully. the Commission will quickly tllld summarily dash this egotiStical L\SSUmption of 

privileged supremacy into the nether world where It belongs. 

There i1 n compelling reason for nllowing associations to represent their members in 

matters of this kind. II has to do with on even playing field. FPL collects money from 

customers to pay its attorneys. experts Md internnl analySts to develop nnd present it• positions 

to the Commission, even thouab these positions may be advenc to consumers' interests. FPI.' s 

customer-funded war chest enAbles h to combat ami crush dissenters at every qunrtrr. Single 

co•Stomers seeking relief con be readily overwhelmed in such an uncqunl contest. AS50Ciations 

provide o mechanism by which substMtinlly affected customers con pool their resources to 

present u credible. if mode$t. case for the common good. Tite FIPUG pmycr for relief in this 

docket tO compel PPL to diagorgc lKlmC or the c;ustomerJ' money in hs corTm~ 10 be U!K.'d to 
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pre5ent the cUS1omm' side of the case will pro~ to be a mClU:Iingful wny to eMble .:ustomers 

to compete on M even footing with Florida's powct behemoth. Customer associations can be 

stewaros of the funds u.scd to presc:m the customers· case. Their expendilurrs cnn be audited 

without invading individual customen' privacy, without subjecting indi• tdual customers to 

retribution, and without concern that the funds are being used to rebate an ndhidU!ll customer's 

nccounL 

Substantial Jnterul.l Not Affected: This ar&ument iJ pretty hnrd to swallow. Like the 

Emperor's clot.hes in Hans Christian Anderson's fairy tale even n small boy cnn sec the: naked 

truth. Excessive eaminp and cash collections funded by customers nrc: being gobbled up by 

phantom non-cash expenses. The protested order will gcnc:rtue mnssi vc cll.'lh nows for 1'1'1.. 

Clearly, this a!Tect.s customers' substnntiol interest.s. 

It also raises other questions which must be answm:d, such as how will the extrn 

surcharge on eustomers be spent'/ Will it be nowed to the holding company pnrent to buy 

nnother insurance company, OI'IU1ge groves, n c:ablevision company, obsolete generators in Maine 

ot four times tl1eir book value, windmills in Ari1..o114 ond I own nr a new power plant ncross the 

country in Washington Sl4te? When (I f ever) Md how will the customers who pmvide tl1e funds 

sec the benefiu? These are the issues that must be explored in o public hcarin~t where affected 

customers can panicipntc:. 

FPL has failed to demonSitllte any bAsis for dim~issing FIPUG's a.nd Trnpi='s protesu. 

Rather, the Commission should mo\-e forward with this procecdin11 Md invite participation by 

a rr ected customers. 
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WH.EREFORE, FPL 's motion to dismiss should be denied. 
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{k·~ ~d/,1*~ 
John W. l·fcWhlrtcr, Jr. 
Joseph A McGiolhlin 
Vicld GotJon KAufman 
McWhirtct , RccYes, McGiolhlin. 

Oavidsoa, Decker, Kllufnum. 
Arnold «. Steen. P .A. 

117 South Gadsden Street 
TAI Iahassc,:, Florida 32301 

400 North Twnpa Strec:t 
Sui!C 2450 (33602-S 126} 
Post Offio~ Oox 3350 
Ta.mpo. Fh ridB 33601·3350 

Anomcys tor the FloridA lndu•trinl 
rower Usc:n Gruur nnd 
TropieMa Products, Inc. 



AMENDED CERTIFICATE OF SERVICE 

I HEREBY CERTIFY lllAl a true and correct copy of FIPUG'• and Trcpi~na'a 
foregoin11 Rapom<: to FPL'• Motion to Obo1iu ha:i been fwnishcd by hand delivery to the 
following parties of re<:Qrd this llltb day of January, 1999: 

Robert V. Elias 
Florida Publit: Senrioe Commission 
Division of Lcpl S~C<!S 
2540 Shumard Oak Boulevard 
Gunter Building. Room 370N 
Tallaluwce, Florida 32399-0850 

John Roger Ho~-e 
omoe of Public Counsel 
c/o The Florida LcgisiDture 
1 II West MadlliOn Street 
Room 812 
Tllllahassee, Florida 32399·1400 

Ma.ttbew M. Childs 
Steel Hector & Davis 
21 ~ South Monroe Street 
SuJte 601 
Tallaluwee, Florida 32301-1804 

Rorutld C. LaFacc 
Greenberg Trawig, P.A. 
I 0 I East Coli ego.: Avenue 
Tnllohassce, Florida 32JOI 

J. Michael Huey 
J. Andrew Benron, Jr. 
lluey Ouilday &. Tut:kc:r 
Post Office Box 1794 
Tnllnbas<cc. florida 32302 
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