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During 1998 , representatives of the stat!, florida Power & 
Light Company (FPL) , and other intere3ted persons met on numerous 
occasions to consider issues rela ted to FPL's earnings , 1ncluding 
its equity ratio and author~zod return on eqJJity . These 
discussions culminated in a proposal by FPL to reduce its 
a •thori:ted r eturn on equity, cap its equity raUo, and record 
additional expenses pursuant to the plan p~eviously approved by the 
Comrnlasion in Docket No . 970410-EJ. By Order llo. PSC-98 -1'148-F'OF­
&I issued December 22, 1998, the COITI'Ilhsion approved FP!.' s proposal 
a:s proposed agency ac tion. The florida IndustriAl Power Users 
Group (F!PUG); Tropicana Products, Inc. (Tr opicanal; the Coalition 
for Equitable Rates (Coalition); tho Florida Alliance for Lower 
Electric Rates Today (ALERT) and Georgia Pacl!lc Corporation (GPI ; 
<'Il l timely tiled protea~s to the proposed MJI!ncy dCtlon . On 
January l S, 1999, FPL filed a Motion ~o Oismis8 all Couc protcs~s. 
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fPL also filed a separate Reque~t !or Oral Argument on its Motioll. 
FIPUG, Tropicana, ALERT and GP, and the Coalition all fil~d timely 
responses to t he Motion to Dismiss . No response was filed to tho 
Request for Oral IU:qument. A hearinq on the protests I • currently 
scheduled !or April 12-13, 1999. 

On January 20, 1999, the Office o! Public Counse (OPC) filed 
a petit ion askinq that the Commission conduct a full rev.,nue 
requirements rate case and establish reasonable base rat.es and 
charges for FPL. Since the filing of OPC' s petition, !'I PUG , and 
the Coalitinn have pet i tioned t o intervene in that proceedinq . 
While no t: address ed in this recommendation , OPC' s petition is 
related to a consideration of tho argument s raised in the protests 
and the Motion t o Dismiss. Staff plans to file a recommendation 
addressing OPC' s petition for consideration at. the March 16, 1999, 
agenda conference . 

DISCQSSIQN Of ISSQIS 

xsso:: 1, Should Florida Power and Light: Company• o Requeo t for Orlll 
Argument be granted? 

REC'OMKENDAIIQN: 
comprehending and 
should be limited 

Yes. Oral Argument might aid the Commission in 
evaluating the issueo before it. Oral argument 
t o twenty minutes per side. 

STAFF 1\NN,XSIS: In accord with the proviolona of Rule 25· 
22.058 , Florida Admini s trative Code, FPL requested Oral Argument on 
its Mot !.on to Dismiss t .he protests. FPL stateo : • ... or: a 1 argument 
would aid the Commission in unde~ standing and resolving matters in 
this docket." No party opposed the Request for Oral Argument. 

In the instant case , staff believes the pleadings effectively 
advance the positions of the parties. However, Oral Argument could 
assist the Commission in evaluating FPL' s Mot !.on to Dismios. 
Therefore, staff recommends that Oral Argument be limited to t wenty 
minute~ per side. 
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XSsyE 2 : Should Florida Power & Light Company' :s !1o~ 1on tv 01 :omi33 
be granted? 

p,ECOHHEN!)ATION: No. Each of che entities filing a pro•.esl has 
sufficiently alleged that it has standing to ch~llenge th~ proposed 
action . The question of whether or not a ratepayer ' s ~ubstonti~l 
interests are affected by the recordation of addition~• e xpenses, 
such as those proposed by FPL, has previously been an9~ered 1n the 
affirmative. 

STAfF AK&LXSIS : As to the various protests, FPL raised three 
arguments Jn its Motion to Dismiss. Firat , FPL al:eg~s that each 
and every protest fails to plead an interest su!!icient lo support 
a protest. Second, FPL argues that FIPUG, ALERT, and the Coalition 
have failed to e:stabll:sh a bD~;~ to portlclpacc as an assuciation 
on behalf of their members. Finally, f'PL alleges that the 
substantial interests of the protestants are not o!fected by lhe 
Comzr.ission' s Order. The arguments are analyzed in rc•terso order. 

1 . The Sybstontiol Intqrests of the ProteatanlO or~ not Af(ectPd 
by the Commiagion ' s Order 

The oft-cited test for standing in an Adminiotrative 
proceeding is set forth in Agrico Chemical Company v. The 
~oe~p~aurt'-¥me~n~t"'-loo~.;f~...-JE101n~y~i..._r'"o01n11me=un.~ot:J.JA.~ol......llR.segui!4l<L.Il..llaut..o~io.!oown , 4 0 6 So . 2d 4 7 8 , 4 8 2 ( F l a . 2 d 
DCA 19811 : 

... before one can be considered co have a aubotant ial 
im:.erest in the outcome of the proceeding he muot ohow l) 
that he will suf!er injury in fact which is of sufficient 
itnm<>diAcy co encitle him to" !':Pctlon 120.57 h"aring. and 
2) that hia substantial interest ia of a type or nature 
which the proceeding is designed to protect. 

This question of ratepayer stand1ng in ., plo'ln to record 
additional expenses without changing ratea was extensively 
considered by the Commission in a pLevlous extension of lhls plan 
in Docket No. 970410-El. In a Motion to Di5m!s!l and Deny the 
P-otest of AmeriSteel, Inc., FPL argued that it was not a 
proceeding to change rates and charges for FPL, and even if it 
were, the action taken can only have •a speculative and indirect 
impact• on AmeriStoel. Therefore, FPL alleged AmcriStcel failed to 
demonstrate that it has or will suffer an injury o( au(ficient 
immediacy to satiofy the first prong of the Agrico teot. Second , 
FPL argued that AmeriSteel'e claimed interest was not of the nature 
the proceeding woe dosigm1d to protect. Therefore. FPL suggested 
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that AmeriSteel has failed to satiet y the second pt·ong of the 
Agrico test . 

By Order No. PSC-97-1070-PCO-&I, issued September 10 , 19a7. 
the Commission held t hat AmeriSteel did have a substantial inte •est 
in the consideration of the expense plan : 

Section 366.04(11. Florida Statutes, grants t~e 
Commission jurisdiction to •regulate and supervise eac h 
public utility with respect to its rates and service•. 
Part of the regulation and supervieion of d public 
ut ility ' s rates includes the determination of the 
appropriate level of expense to be include1 by a public 
utility i n ito rates, and, to the extent that the rates 
are excessive (as compared to the utility's authorized 
return), the determination o f what action (refund, rate 
reduction, change to authorized return on equity, booking 
additional expenses, etc.) i s appropriate. 

We believe that AmeriSteel has demonstra t ed it has a 
substantial interest in this proceeding. OUr finding that 
AmeriSteel has standing i s baaed on t wo factors. First, 
regulatory approval is required. In the instant case, 
FPL is maintaining ito books and records in accord with 
Generally Accept ed Accounting Pr inciples (GAAP), the 
Uniform System of Accounts (USoA), Commission Rules, and 
past orders of the Commission. The plan would alter t he 
manner in which PPL maintains ita books and records . 
Second, the amount at issue in this proceeding 
(potentially in excess of 200 million dollars per year) 
is. by any standard, material. (Order No. PSC-97-1070 at 
pp.7-B) 

As to tho plan extension proposed by FPL in this docket , Lhe 
two factors diacussed in the-above referenced Order are identical . 
Regulatory approval is required . Tho amount at issue is material . 
FPL does not reference, or otherwise dlatinguish , the Commission' s 
decision in Order No. PSC-97-1070-PCO-f"Of-EI from the i nstant 
protests it seeks to have dismissed. Staff believes the 
Commission's decision in that matte r is applicable and controlling 
here. 

As to the second prong of the teat set forth in 1\qrico, the 
prot.cstants must show that theirs s1•bstantial interesta a re of a 
type or nature which tho proceedLng is designed to protect . Staff 
believes the Commission's actions in determining what expenses are 
properly included i n regulated earnings , as well as the 
determination of tho appropr iate return on equity , and the 

- 4 -



DOCKET NO. 981390-EI 
DATE: february 4, 1999 

appropriate level of equity in the capital structure are an 
integral part of determining that toe rates charged by a regulnted 
utility a r e fair, just and r easonable. Determining that the tates 
charged by a utility are fai r, just and reasonable neccs.snrily 
involves the balancing of the ratepayers interests against t 11ose of 
a utility' s shareholder s . It follows that this proceedin~. which 
addresses a proposal to include certain e xpenses in the calculation 
regulated earnings, determine the appropriate return on equity, and 
determine the amount equity allowable in the utihty' 1 capital 
st ructure is, by that balancing , "designed to protect" the 
ratepayers interests in rates which are fair , just and reasonable. 
Therefore, t he second prong of the Agrico te6t is satisfied. 

II. failure to Eshablish a Basis to Particioate as on Association 

In its Motion to Dismiss, fPL alleges that flPUG, ALERT, and 
the Coalition each fail to establish a basis for appearing as an 
association on behalf of their members . fPL argues all the 
associations "have not pled that the subject matter is within the 
general scope of the i~terest and activity of the association or 
that the relief is appropriate fo r the association to receive on 
behalf of its members. Therefore, the poLitlons should be 
dismissed ." (Motion at p . 8) 

As to FlPUG, FPL suggests that while fPL is familiar with 
parucl.pation by FIPUG in proceedings be Core the Commission , fl PUG 
has not identified any of its members, nor has it af f irmatively 
indicated which of its members have agreed to represented by FIPUG 
in this proceeding. 

As to ALErT, alleges that in addition to the insufficiency o! 
the allegations , a substantial number of ALERT' s members are not 
FPL customers . Further, ~on information and belief, it appears that 
at least one member of ALERT was never asked about participation in 
this proceeding and therefore certainly did not agree to 
participation as a member of ALERT or seek to have participatjon 
pursued on its behalf." 

As to the Coalition, fPL states that it attem~~s to 
" c haracterize itself as on ~association of associaLlons ." f'PL 
submits that this extended "derivative interest" is lnadequdLo . 

FIPUG responds that 
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(T)he cases cited by FPL, and a raft of others, hold that 
associations can represent their members be!ore :state 
agencies. FlPUC has been appearing in FPL matters be!ore 
the Commission on behnlf of its af!ected members without 
objection for over twenty years. It is not surprising, 
however, that FPL raises this argument at this t 1me. FPL 
is for the first time publicly espousing its rew theory 
that its specidl r elationship with the Commis~ion allows 
it to engage in private Olympian consultalicn with the 
Commission about matter s af!ecting its customers' rales. 
Hopefully, thia Commission will quickly ana summarily 
dash this egotist ical ~ssumpt1on of privileged supremacy 
to the nether world where it belongs. 

FIPUG further suggests that allowi ng associations to represent 
their members in this context provides a l\lvel pltly!nq Cleld. 
fiPUG states: 

FPL collects money from customers to pay lts ultorneys, 
experts and inter nal analysts to develop and present its 
posi:ions to the Commission, even though these posillons 
may be adverse to consumer's interests . FPL's customer­
funded war chest enables it to combat and crush 
dissent ers at every quart er. Single customers socking 
relief can be readily overwhelmed in such unequal 
cont ests . Associations provided a mechani!lm by which 
subst antially affected customers can pool their resources 
to present a erodible, if modest, case f or the common 
good. (FIPUG's re•ponse at p. 4) 

ALERT responds to FPL's motion thot ALERT's petition clea rly 
states thal a substantial number of lts members arC! located 1n 
FPL's service territory. ALERT alleges that ~the PAA denies t\L£RT's 
members an electric base rate reduction and denies them refunds of 
amounts overcharged by FPL.w By its name, the MFlorlda Alliance 
for Lower Electric Rates Today" , ALERT 3Uggosts the matter ot tair 
and reasonable rale:J is within Al.ERT' s general scope o( interest 
and activity . ALERT further stales that there is ~no requirement 
that a maiority of an association• a mombers be substantially 
a C fee ted or that an association obtain the consent of c.wh and 
every member prior to filing a pelition." (ALERT' s response at pp. 
3- 4) 

The Coalition responds that is not necessary to prove , but 
only to plead, a substantial interest, to withstand a Motion to 
Dismiss . ft believes it petition is au!Cicient for that purpose: 
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(Tlhe Coalition has alleged a huge financial impact which 
will be suffered by its merr.bers, in an amount ranging 
between $2 . 2 and $!>. 1 million, if the Proposed Agency 
Action is allowed to stand . Funher, the insistence or. 
fair r ates on behalf of its members is within the gener~l 
scope o! interest and activity of the Coalition and _he 
action requested by the Coalition, casentlally .ate 
relief, is the type of relief appropriate !oc an 
associat ion to receive on behalf of ita members . The 
very name of the Petitioner, Coalition for Equltable 
Rates , indicates that its purpose includes the prevention 
of unfai r accounting allowances which hide t he profits of 
utilities at the expense o! over-charged ratepayers. 

Citing florida Home Byilders Association v. pPot. of Labor and 
Employment Security, 412 So. 2d 3Sl (Fla . 1982), and trigods of thg 
Everglades y. Board gf Trystees of the Internal Improvement Tryat 
fililll, S95 So . 2d 186 (Fla . 1st DCA 1992), FPL asserts that an 
association , in order to demonstrate standing, must show (l) that 
a substantial number of its members are aubstantlDlly d!fected by 
the Commission' s action, (2) that the subject matter of the 
pro~eeding is within the association' s general scope of interest 
and activity, and (3) that the relief requested is o( the typo 
appropriate for an association to receive on behalf or its members. 
fPL argues that FAA fails to satisfy any one o! these requirements. 

Staff notes that Florida Horns: Byllders , supra, involved an 
dssociation' s standing to bring a rule challenge under Section 
120 . 56(1), Florida Statutes, whic h requires a person to show that 
it was "substantially affected" by the challenged rule. As stated 
above, standing to commence formal proceedings under Section 
120 . 569 , Florida Statutes, requires a person to show that its 
"substantial interests" a r e Jetermined . The association standing 
test established in Florida Home Builders , however , was extended lO 
Section 120.57 , Florida Statutes, hearings in formworker Rights 
Org. y . Department gf Health, 417 So. 2d 7S3 (Fla. 1st DCA 1982) 
c·· [f)or the purpose of standing, there is no significant difference 
beL Jcen a (rule challenge) and a Section 120.!>7 hearing"). 

Subsequently, the First District Court of Appeal recognized 
that, in the context of atanding, there can be a difference between 
the concepts of "substantially affected" persons and persons whose 
"subatanclal interests" are otfected and suggested that Farmworker 
Rights is not applicable to every C<UIIe in which an ,,ssoclolllon 
seeks to institute a Section 120 . 57 proceeding . florida Socl,ty o1 
Ophthalmology y. St)te Bgacd of Optometry, !>32 So . 2d 1279 (Flo. 
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1st DCA 1988!. This language in t he Court's decision ap~ars aimed 
only at the first prong o f the florida Home Duildera test which 
provides that an associaticn must demonstrate that a suostant~al 
number of its members are .substantially aCCecced t-y I' he agency ' s 
action; the Court does not question the applicabil~ty ~f the sucond 
and third prongs. 

Staff believes that Florida Home Builders and ·'lorida Society 
of Ophthalmology, when read together, suggest that the appropriate 
test for association standing in this case is whethlr flPUG, ALERT. 
and the Coalition, has each alleged (11 that a subst Antial number 
o( its members have substancial interests which are affected by the 
Commission• s proposed action, (21 that the subject matter of the 
proceeding is within the association' s general scope of interest 
11nd activity, and (3) that the relief requested is of the type 
appropriate for an association to recoivo on behalf of ito members . 
Staff believes that t hh view is supported by friend:~ of the 
Eyerglode::~, supra , which states that ~(s]tanding under the 
Administrative Procedure Act (APAl is conferred on persons whose 
substantial interest will be affected by pro..,osed agency action" 
and, citing Florida Home Builders, slates thot "(t]o meet Lhe 
requirements for standing under the APA, an association must 
demonstrate that a substantial number of its men~er~ would have 
st..a.nding . " 

Staff believes that each protest has mot Lhis standard. To tho 
extent that a substantial number of its members arc fP~ customers , 
which each petition has satisfactorily alleged, the1r substantial 
interests are affected. I t cannot reasonably bo argued that any 
one of these associations doos not have, within its qoneral scope 
of interests and octivitiea, mattera which impact: Lhe regulated 
earnings of monopoly retail electric utilities. further fPL has 
made no showi ng that the relief requested is inappropriate for an 
association to receive on behalf o! its members. Therefore, this 
argument in FPL's Motion to Dismiss is without merit . 

The Commission previously considered the s tanding of an 
association to challenge a proposed action on one previous 
occasion . By Order No. PSC-98-0374-fOF-EI, issued March 9, 1998, 
in Docket No. 97054 0-E:G, the Commission dismJased the florIda 
Apartment Association's protest to an Fr~ con~ervatlon program. 
That Order states: 

FAA has not established standing t o protest and request 
a hearing on our PM Order and thaL fAA's amended protest 
letter should be dismissed. FAA has not satisfled the 
requirements for association standing becau11e 11 l the 
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interests pled by FAA in its amended protest letter arc 
not the interests of its l"oembers and (2) the only 
interests alleged by f'M that could be construed as 
interests of its members are not matters w1thln f'AA' s 
general scope of interest and activity or involve remot e 
and speculative injury. 

The protests at issue are distinguishable as to born points. 
Each is raising the interests of its member~ . and each a 1sociation 
is asserting interests within the general scope of inter est and 
activity. 

III. Failyre to Plead on Interest Sufficient to Supoort a Protgst 

Each of the proteatants in this case has alleged that the 
equity ratio, return on equity, and authorization to record 
additional expenses proposed by FPL are not appropriate. But for 
this action, they contend, FPL would be earning in excess of a 
reasonable return on equity. Approval of this proposal they 
all!!ge, would permit FPL to charge rates which are not fair, just 
and r ea:;onable. 

FPL, in its Motion to Dismiss alleges that because a rate 
change was not proposed in this proceeding, '"it is not proper (for 
the protestants) to Mbootstrap" themselves into a rate proceeding 
by protesting a Commission Order which did not change rates and did 
not increase either the allowed return on equity or equity ratio.H 

f'PL suggests that the protests fall to establish the requisite 
interest necessary to intervene and fa 1 to conform to the 
requirements of Rules 28-106.201 and 28-106.205 , Florida 
Administrative Code. 

Each o! tho protestants in this case >as alleged either th~t 
il is a customer of f'Pl., or that it is an association appropriately 
representing customers of FPL. As discus~ed above in Section l, 
the Commission has held that a customer ha 1 standing to challenge 
the inclusion in the calculation of regul ted earnings, expenses 
which are material in amount and wh ich requ1re Commis8ion approval. 
As discussed in Section 1 I above, staC! recommends that the11e 
associotions have met tho standard !or assor iation particlpatloll in 
this proceeding. Thus, the only quest!< n left is whether the 
protests are de!icient: in failing to explai > "how the Petitioners' 
substantial interests will be affe~ted by the agency 
determinationH required by Rule 28-106 . 201 ( 2) (b) , Florida 
Administrative Code. Staff believes each of the protests meets 
this requirement. 
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In its pr otest, <!PUG alleges that if fPt.' s proposal is 
approved, "the plan wil l r esult in no rate reductions to 
customers . " fiPUG suggusts that an alternative to approval o ( <PL' s 
proposal is a base rate reduc·tion . fl PUG asserts "As fPL 
customers, the Commission's decision wi l l adversely a(fe~t <IPUG's 
substantial interests." Considered in llght of the (acrs that : l), 
it is an association appropriately representing a substam:la1 
number of <PI. customers and ; 2) , the Commission h.ss previous ly 
determined that a customer ltas standing to challenge the type 
action proposed in the protested order, fiPUG's pot 1tion makes the 
requisite showing. 

Tr opicana, in its protests disputes whether i t ls in the best 
interest of FPL ratepayers to extend anu increase the amortization 
plan. In paragraph ~ of its protest, Tropicana : t ates: "As an fPL 
customer, the Commission' s decision will adversely affect 
Tropicana' s substantial interests . " Thus, Tropicana makes rhe 
requisite showing. 

The Coalition devotes four parar. raphs (paragraphs 13-16) of 
its protest to this question. The Coalition alleges that its 
members pay approximately SlOO million dollars t'> FPL aMually for 
electric power. Considered in light of the fac ~: s tha t : l) , it Ul 
an association appropriately representing a substantial number of 
fPL customers and; 2), the Commissi~n has previously determined 
that a customer has standing to c hallenge tho typo action proposed 
in the protested order, the Coalition's petition makes the 
requisite showing. 

ALERT and Georgia Pacific allege in their response to the 
Motion ~o Dismiss that their petition complies with Rule 28-
106 . 201, Florida Admi nistrative Code. ALERT and Georg1a Pacif1c 
state: 

(P)aragraphs three anJ four of the Petition expla i n that 
Petitioners or their members are located i n Fl'L' s service 
territory and the PAA denies them ~an electric base rate 
reduction and denies them a refund ! o r amounts 
overcharged by FPL i n the past." This is a short and 
plain statement of the ultimate fact s sufficient to show 
how petitioners• substantial intereBto are offoctod and 
reasonably informs FPL of the nature and purpose of the 
proceedings, end therefore meets the requirements of Rul~ 
28-106.201. 

Staff agrees that these statements meet tho requirements of 
Rule 28-106 . 201, Florida Administrative Code. 
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In their response to the Motion to Dismiss , FIPUG and 
Tropicana state : 

FPL appears to assert that this docket is a Star Chanber 
proceeding in which the power company meets excbs.vely 
with the agency established to protect customers ~~ainst 
unreasonable rates. As FPL sees it, the purpose of the 
meeting ia to decide far-reaching matters tl'at will 
govern the amounts customers are required to pay , but 
according to FPL, the customers who will be re~ulrod to 
pay the bill can do no more than observe while the real 
parties throw bones to uecide the customers' (ate. This 
is a concept that was disputed at a Tea Party in Boston 
and laid to rest more than two hundred years ago by the 
culmination of the American Revolution against 
intolerable trade practices. 1 t should be allowed to 
repose undisturbed. (FIPUG and Tropicana' s Response to 
Motion to Dismiss at p. l) 

The "Star Chamber" was a medieval English Court , where the 
quality of juscice and fairness became so suspect that the court 
was eventually abolished. Consistent with the Administrative 
Procedures Act, persons whose substant~al interests are atrected by 
the Commission's proposed action are entitled to a hoarlng on the 
me<its . Having made the requisite showings, sta(f believes the 
protestants in this case are entitled to their "day in court ." 

The function of a motion to dismiss is to raise as a question 
of law the sufficiency of the facts alleged to state a cause of 
action. Varnes y . pawk.lno, 62~ So . 2d 349 , 350 (fla. 1st DCA 
19931 • In detecminlng whether FI PUG, Tropicilna, ALERT, Georgi" 
Pacific, and the Coalition have established claims th~· are 
cogni zable by the Commission, the protests must be v~ewed in the 
light most favorable to tho petitioners . Sta!f believes, after 
considering the objections ro~sed by FPL, each protest Hu!ficiently 
states a cause of action. Therefore, staff recommends that FPL' s 
Motion to Dismiss be denied. 
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ISSQJ 3: Should this docket bq closed? 

RECOHMENDA'fiON: No. This docket should remain open pendi ng 
resolution of the protests to the Proposed Agency Action. CELIASI 

STAFf l\NAI,XSIS: This docket should remain oper. pendi.19 
resolution of the protests to the Proposed A9ency Acti >n. 

- 12 -


	January No. - 5484
	January No. - 5485
	January No. - 5486
	January No. - 5487
	January No. - 5488
	January No. - 5489
	January No. - 5490
	January No. - 5491
	January No. - 5492
	January No. - 5493
	January No. - 5494
	January No. - 5495



