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EXECUTIVE SUMMARY 

The 1995 amendments to Chapter 364, Florida Statutes, and the federal Telecommunications 

Act of 1996 were designed to promote competition. A Multitenant environment (MTE) in which 

a landlord or building owner controls access to the telecommunications equipment area or other 

related facilities in a structure appears to be a situation where limitations to competition may exist. 

A tenant in an MTE should have reasonable access to any telecommunications company, and a 

telecommunications company should have reasonable access to a tenant. Equally important, it is 

unacceptable for an incumbent local exchange company (ILEC) to use its incumbent position to 

limit an altemative local exchange company’s (ALEC) ability to market its services or install its 

equipment in an MTE, and landlords should not impede access to competitive telecommunications 

service. 

The pace of competition and outcome of negotiations between telecommunications 

providers, landlords, and tenants for access to MTEs is not acceptable to all participants. Some 

ALECs have experienced difficulty in negotiating acceptable financial and physical access 

arrangements with landlords and ILECs. ILECs have both obligations associated with carrier of last 

resort (COLR) responsibilities, and advantages associated with being the incumbent, monopoly 

provider. Landlords and property owners are protective of their constitutional rights to exclusive 

use and possession of their property. Their concerns about physical access to their communications 

facilities by multiple telecommunications companies are related to safety, security, time of access, 

liability, use of space, and limitations on available space. 

In a competitive environment, all telecokunications companies, except ILECs with COLR 

responsibilities, must assess whether they can or will serve a specific structure or customer. The 

decision to serve is driven by a number of factors including, but not limited to, physical space 

constraints, technological limitations, and economic viability. 

At the Legislature’s direction, the Florida Public Service Commission (FPSC or 

Commission) has considered the promotion of a competitive telecommunications market to end 

users, consistency with any applicable federal requirements, landlord property rights, rights of 

tenants, and other considerations relevant to multitenant environments. The record developed during 

the course of this study indicates that there are several ways in which barriers to access may be 
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removed and competition may be encouraged. Some of these measures can be undertaken by the 

FPSC, however, it may also be appropriate for the Legislature to take a proactive role as well. The 

recommendations in this report attempt to minimize infiingement on the existing property rights of 

landlords and on the landlord and tenant relationship. The following is a brief description of the six 

issues addressed by the report and the Commission’s conclusions and recommendations regarding 

each issue. 

Definition of Multitenant Environment 

Ifthe goal of the state and federal telecommunication legislation is to create an environment 

that enhances opportunities for customers to benefit from competition, then the definition of M E  

should be broad. The Commission recommends that any legislation developed defining MTE should 

include all types of structures and tenancies except: (1) condominiums, as defined in Chapter 7 18, 

Florida Statutes; (2) cooperatives, as defined in Chapter 719, Florida Statutes; (3) homeowners’ 

associations, as defined in Chapter 61 7, Florida Statutes; (4) those short-term tenancies specifically 

included in Rule 25-24.610(1)(a), Florida Administrative Code, the FPSC’s call aggregator rule; and 

(5) all tenancies of 13 months or less in duration. The Commission’s conclusion to exclude 

condominiums, cooperative, and homeowners’ associations is based on the premise that these 

organizations are operated through a democratic process with each owner having a vote. Tenancies 

of 13 months or less are also excluded in order to ensure that landlords are not inordinately burdened 

by the requirement to provide access for short-term tenancies that are not described in our call 

aggregator rules. 

Definition of Multitenant Environment Telecommunications Services 

In determining what telecommunications services should be included in access, the 

Commission concludes that the rapid growth and deployment of unregulated communications 

technologies (e.g., wireless, rooftop satellite dishes, video conferencing, coaxial cable voice and data 

services, etc.) may render a broad statutory definition obsolete in a short time. Therefore, the 

services to which access applies should be limited to two-way telecommunications service to the 

public for hire within this state, pursuant to Section 364.02, Florida Statutes. For purposes of MTE 

.. 
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access, ‘he Commission recommends that the definition of telecommunications services, as defined 

in Section 364.02, Florida Statutes, should not be amended. 

Definition of Demarcation Point 

Keeping the demarcation point as set forth in Rule 25-4.0345, Florida Administrative Code, 

versus moving to the federal minimum point of entry (MPOE) is an issue that merits additional 

investigation by the FPSC. Moving to the W O E  may resolve some access issues by possibly giving 

the ALECs quicker access to the wiring; however, inhibiting the COLRs’ ability to deliver service 

standards directly to the customer and potentially allowing an unregulated third party to become a 

factor in service may outweigh the benefits of moving to the W O E .  Information gathered at the 

workshops did not lead to a conclusion on whether the current FPSC demarcation point should be 

changed to the federal W O E .  Therefore, the Commission will gather additional information 

through a staff workshop on how demarcation should be defined. At the conclusion of the 

workshop, if there is sufficient reason for rulemaking, a proceeding will be initiated. 

Conditions for Physical Access 

Negotiations 

Issues associated with access to tenants by facilities-based ALECs appear to be the most 

controversial aspect of access in MTEs. Currently, there are only a limited number of facilities- 

based ALECs providing telecommunications service in Florida. Landlords’ concerns that they may 

be deprived of the use of more property than just the “utility closet” are mitigated by the practical 

reality that there will only be a few facilities-based competitors in any one MTE. However, as 

competition in the telecommunications industry is encouraged, the landlords’ property rights should 

be protected by applying standards of reasonableness to the terms and conditions of access in MTEs. 

Recommended standards for reasonable, nondiscriminatory, and technologically neutral access are 

identified in the section on jurisdiction. Therefore, the Commission recommends that ILECs, 

ALECs, landlords, and tenants be encouraged to negotiate all aspects of MTE access in good faith. 

Negotiations should be based on the premises of reasonable and nondiscriminatory access to MTEs. 

The tenant should be responsible for obtaining all necessary easements. 

... 
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Exclusionary Contracts and Marketing Agreements 

Exclusionary contracts between telecommunications companies and landlords are 

anticompetitive and should be against public policy. Therefore, the Commission recommends that 

exclusionary contracts should be prohibited. 

There was also discussion of marketing agreements in which a landlord is compensated for 

a tenant’s becoming a customer of a particular telecommunications company. While these 

agreements are not as egregious and offensive to competition as exclusionary contracts, their use 

can result in discriminatory behavior, because the landlord who enters into such an agreement has 

a vested interest in each new customer subscribed under the marketing agreement. Therefore, the 

Commission recommends that landlords disclose to potential tenants the existence of a marketing 

agreement. 

Compensation 

Any costs charged to telecommunications companies by landlords should be reasonable and 

nondiscriminatory. To the extent a facilities-based carrier installs equipment in an area already 

dedicated to public use, and the existing carrier obtained access to that space at no charge, additional 

carriers should also be provided access at no charge. However, where the designated utility space 

is inadequate for a particular carrier’s needs, reasonable compensation should be provided to the 

landlord. The landlord may also be entitled to recover reasonable and nondiscriminatory costs 

associated with the maintenance and repair of telecommunications equipment. However, a fee 

imposed solely for the privilege of obtaining access creates a barrier to competitive entry; therefore, 

it is not in the public interest and should not be allowed. To the extent the Commission has 

jurisdiction, it should develop rules in order to set reasonable standards for determining 

compensation for costs related to access. The Commission’s recommended standards for reasonable, 

nondiscriminatory, and technologically neutral access are set forth in the section on jurisdiction. 

However, if it is determined by the Legislature that landlords may collect a fee for access, 

over and above the actual costs for installing facilities, any statute addressing that issue should also 

address whether space already being provided for no fee would then become subject to fees and 

whether the COLR providing mandated service must pay any fee at all. Further, no such fee should 

be charged to tenants unless the landlord is a certificated telecommunications company. 
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Jurisdiction 

Adopting legislation which sets forth standards for reasonable, nondiscriminatory, and 

technologically neutral access would assist in resolving the controversies between the landlords and 

telecommunications services providers. Any legislation developed should specifically describe the 

forum for resolving access-related disputes. Jurisdiction for resolving access could remain with the 

state courts; however, granting jurisdiction to the Commission would having the following 

advantages: (1) Commission experience in all aspects of the telecommunications industry, (2) 

Commission contract experience in access and arbitration issues under the federal act, and (3) 

uniformity of decisions on a statewide basis. For these reasons, the Commission recommends that 

it is the appropriate authority for resolving access issues. 

The FPSC recommends that a threshold for bringing disputes and standards for review 

should be as follows: 

1. 

2. 

3. 

4. 

5 .  

6 .  

7. 

Tenants, landlords, and telecommunications providers should make every reasonable 
effort to negotiate access to a tenant requesting service. 

A landlord may charge a utility or tenant the reasonable and nondiscriminatory costs 
of installation, easements, or other costs related to providing service to the tenant. 

The tenant should be responsible for obtaining all necessary easements. 

A landlord may impose conditions reasonably necessary for the safety, security, and 
aesthetics of the property. 

A landlord may not deny access to space or conduit, previously dedicated to public 
service, if that space or conduit is sufficient to accommodate the facilities needed for 
access. 

A landlord may deny access where the space or conduit required for installation is 
not sufficient to accommodate the request or where the installation would harm the 
aesthetics of the building. 

A landlord may not charge a fee solely for the privilege of providing 
telecommunications service in an M E .  
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INTRODUCTION 

Legislative History 

Fostering the growth of a competitive telecommunications market is the stated purpose of the 
1995 Florida Telecommunications Act (Chapter 364, Florida Statutes)' as well as the federal 
Telecommunications Act of 1996 (the Act or Public Law 104). Thus, it is essential that legislative 
or regulatory actions be designed to minimize or remove anticompetitive market conditions. The 
case of a multitenant environment (MTE), in which a landlord or building owner controls access to 
the telecommunications equipment area or other related facilities in a structure, appears to be a 
situation where limitations to competition may exist. 

The subject of access to tenants in MTEs received considerable debate during the 1998 Florida 
legislative session. One proposed bill amendment included the following language: 

No landlord shall demand or accept payment of any fee, charge or other thing of value 
fiom any certificated telecommunications company in exchange for the privilege of 
having access to any tenants of such landlord for the purpose of providing 
telecommunications services, and no landlord shall demand or accept any such payment 
fiom tenants in exchange for access to telecommunicationsservices unless the landlord 
is a certificated telecommunications company.2 

Building owners took the position that they have a constitutional right to control access to and 
use of their property. In their opinion, any effort, legislative or otherwise, to impose mandatory 
access to their properties by telecommunications service providers constituted an illegal taking under 
language contained in the Fifth Amendment to the United States Constitution and in Article X of 
the Florida Con~titution.~ 

On the other hand, altemative local exchange companies (ALECs) stated that property access 
restrictions limited their opportunity to serve tenants. The ALECs also stated that landlord access 

'Section 364.01 (3), Florida Statutes reads in pertinent part: "The Legislature h d s  that the competitive 
provision of telecommunications services, including local exchange telecommunications service, is in the public 
interest and will provide customers with fieedom of choice, . . . and encourage investment in telecommunications 
inhstructure." 

'House Amendment No. 1 to Bill No. PCB UCO 98-03 dated March 20,1998, p. 14. 

3Article X, Section 6 (a) of the Florida Constitution states in part that "NO private property shall be taken 
except for a public purpose and with h l l  compensation therefor paid to each owner." See also Storer Cable T. V. of 
Florida, inc. v. Summerwinds Apartments Associates, Ltd., 493 S0.2d 417 (Fla. 1986). 



restrictions effectively circumvented the objective of state and federal legislation to develop a 
competitive telecommunications market. In addition, ALECs asserted that their right to access and 
serve tenants should be subject to the same terms and conditions as that of the incumbent local 
exchange company QEC)  currently serving the MTE with its own wiring and facilities. 

Legislative Directive 

The result of this very controversial debate was that Section 5 of HB 4785, now Chapter 98- 
277, Laws of Florida, directed the Florida Public Service Commission (FPSC or Commission) to, 
among other things, conduct a study and report its conclusions, including policy recommendations, 
to the Legislature by February 15, 1999, on access by telecommunications companies to customers 
in MTEs. The FPSC was directed to hold publicly-noticed workshops and to consider the promotion 
of a competitive telecommunications market to end users, consistency with any applicable federal 
requirements, landlord property rights, rights of tenants, and other considerations developed through 
the workshop process and FPSC research. 

Study Methodology 
The methodology employed to develop this report began with the drafting of a work plan. The 

focus of the work plan was three public workshops designed to solicit input from all participants 
interested in providing comments on the issue of access by telecommunications companies to tenants 
in MTEs. In addition to the workshops, the Commission researched and analyzed the access statutes 
of other states and a recently adopted National Association of Regulatory Utility Commissioners 
(NARUC) resolution regarding nondiscriminatory access to buildings for telecommunications 

The FPSC's first task was to identifjr and notifjr all potentially affected stakeholders. The 
affected telecommunications providers include ILECs and facilities-based and reseller ALECs. The 
landlord and property owner groups include a broad range of structure types and tenancies ranging 
from residential duplexes to high-rise and low-rise commercial and condominium structures. 
Tenancies range from less than a year to fixed multiyear lease agreements and typical occupancy 
rates vary as well. The notice list includes ILECs, ALECs, building owners, commercial and 

4See Appendix A for copies of other state telecommunications and cable television access statutes and 
Appendix B for a copy of the NARUC resolution. 
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residential property management groups, trade associations, real estate groups, condominium 
associations, the state E9 1 1 coordinator, nursing homes, a shared tenant service (STS) provider, 
Legislative stafY, the Office of Public Counsel, and the Office of the Attorney General. Appendix 
C is a list of participants. 

Workshops and Written Comments 
The Commission's work plan centered on three public workshops that were held in July, 

August, and September, 1998, respectively. Workshop discussions were guided by Commission- 
drafted questions, identified issues, and hypothetical scenarios for issue resolution. Prior to the first 
workshop, all interested participants were invited to comment on suggested issues. At the first 
workshop, the participants discussed the proposed issues and worked to limit the scope of future 
discussions to the most pertinent issues. Based on the comments provided at the workshop and the 
lists of suggested issues, the following six areas of concern were identified: 

1. 

2. 

3. 

4. 

5 .  

6. 

How should multitenant environment be defined? That is, should it include residential, 
commercial, transient, call aggregators, condominiums, office buildings, new facilities, 
existing facilities, shared tenant services, other? 

What telecommunications services should be included in direct access, i.e., basic local 
service (Section 364.02(2), Florida Statutes), Internet access, video, data, satellite, 
other? 

How should demarcation point be defined, Le., current FPSC definition (Rule 25- 
4.0345, Florida Administrative Code) or the federal minimum point of entry (MPOE)? 

With respect to actual, physical access to property, what are the rights, privileges, 
responsibilities or obligations of the following entities? 
(a) 
(b) tenants, customers, end users 
(c) telecommunications companies 
In answering the question above, please address issues related to easements, cable in 
a building, cable to a building, space, equipment, lightning protection, service quality, 
maintenance, repair, liability, personnel, price discrimination, and other issues related 
to access. 

landlords, owners, building managers, condominium associations 

Based on the response to question 4, are there instances in which compensation should 
be required? If yes, by whom, to whom, for what, and how is cost to be determined? 

what is necessary to preserve the integrity of E9 1 1 ? 
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As noted above, issue six addresses maintaining the integrity of E91 1 in MTEs. However, 
during the course of the first workshop it became evident that none of the participants viewed this 
issue as a problem with respect to access in MTEs. All parties supported ensuring the integrity of 
E9 1 1 under any circumstances. The determination of the proper forum for resolution of disputes 
between affected participants was raised in later workshops. Therefore, the E91 1 issue was replaced 
with the jurisdiction-related issue set forth in the issues and conclusions that follow. 

Prior to the second workshop, the participants were requested to file written comments 
regarding the six issues and to present their views for discussion at the second workshop. Volume 
II of this report contains a list of the identified issues and copies of initial comments submitted by 
seventeen participants in response to these issues. Copies of these documents can also be obtained 
by contacting the FPSC's Division of Records and Reporting at the following telephone number: 
(850) 413-6770 or fiom the FPSC homepage at <http://m.scri.net/FPSC>. 

The second workshop produced a variety of comments regarding the possible legal 
ramifications of any mandated access proposal and the extent of access-related problems. Several 
participants presented details regarding the installation of their specific telecommunications 
equipment in MTEs. In addition, the participants discussed the key differences between the FPSC's 
demarcation point rule and the Federal Communication Commission's (FCC) minimum point of 
entry W O E )  rule. 

Prior to the third workshop, the participants were requested to file rebuttal comments 
regarding the issues presented at the second workshop and to prepare for discussion of Commission- 
proposed scenarios. Discussions at the third workshop focused on the advantages and disadvantages 
of moving the demarcation point to the W O E ,  compensation issues, and the proper forum for 
resolution of disputes between telecommunications services providers, landlords, and tenants. 
Following the third workshop, participants were again provided an opportunity to file additional 
comments on any issue or concern. 

Data Request 
A data request was issued on September 4, 1998, for the purpose of obtaining quantitative 

and qualitative data regarding instances of MTE access-related problems within Florida. All 
participants were asked to provide copies of any agreements (such as marketing agreements, 
exclusive contracts, and leases) designed to provide telecommunications service in MTEs. 
Participants were also asked to provide any other information or material they believed would be 
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useful to the Commission in its analysis of the MTE access issue. Thirteen responses to the data 
request were received.’ 

Analysis 
Participants’ written comments, the workshop transcripts, and data responses were analyzed 

in the context of the six identified issues. The following report represents the results of those 
analyses. It is important to note that in spite of the divergent opinions expressed throughout the term 
of this project, none of the participants opposed the development of a competitive 
telecommunications environment. 

’Responses were received eom: BellSouth Telecommunications, Inc.; Building Owners and Managers 
Association of Florida, Inc.; Community Associations Institute; Cox Communications; Florida Department of 
Management Services; GT Com Telephone Service; ITS Telecommunications Systems, Inc.; LaSalle Partners; 
MediaOne Fiber Technologies, Inc./MediaOne Florida Telecommunications, Inc.; Northeast Florida Telephone 
Company, Inc.; Teleport Communications Group, Inc./TCG South Florida; Teligent, Inc.; and WorldCom 
Technologies, Inc. 
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ISSUES AND CONCLUSIONS 

INTRODUCTION 

The introduction of a competitive telecommunications service provider's interests into a 
landlord and tenant relationship can create imbalances in that legal relationship. This is especially 
true when new competitive telecommunications service providers (e.g., ALECs) seek to build 
market share by inserting themselves into MTEs. Therefore, it is necessary to examine the rights, 
responsibilities, public policies, and their interrelationships to the various interests involved. The 
Commission began by reviewing the landlord and tenant relationship. 

In the second workshop, one of the participants stated that access problems were being 
treated as property rights issues.6 This statement succinctly explains why it is necessary to begin 
this report by describing the basic rights and responsibilities of landlords or property owners and 
tenants. This is a very broad topic. The Commission has limited its discussion to those rights and 

responsibilities pertinent to this report. 

' 

In the 1995 revisions to Chapter 364, Florida Statutes, the Legislature found that competition 
for local exchange telecommunications services is in the public interest and will provide customers 
with freedom of choice. The revisions also include the concept of universal service, which creates 
a statutory right to basic local service for any person requesting such service for an initial period of 
four years. See Section 364.025(1), Florida Statutes. Chapter 364, Florida Statutes, does not 

distinguish customers who are tenants fiom other customers. 

Rights of Landlords and Tenants 
Property owners have constitutional rights to exclusive use and possession of their property. 

Governments may not take away those rights Without compensation. The issue of compensation is 
discussed in a later portion of this report. Property owners may limit their rights by contract, in a 
lease agreement, far instance; but, even when property owners enter into a lease agreement, they 
retain certain rights over common areas, such as communications or utility closets. The landlord 
and tenant relationship is a contractual relationship. Because a lease is both a conveyance and a 
contract, the obligations of the landlord and tenant are a product of both property and contract law. 

6FPSC Document Number 09055, p. 65. 
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The terms o f  a lease set out any rights and responsibilities of the parties. A lease gives the tenant 
exclusive right to use and occupy the owner’s property. Over time laws have been passed and cases 
have been decided which protect tenants and ensure minimum standards for rental property. In 
Florida, Chapter 83, Florida Statutes, govems both residential and nonresidential tenancies and 
establishes fundamental rights and responsibilities, such as the tenant’s right to possession and use 
of leased premises and the obligation of the landlord to maintain the premises. Nothing in Chapter 
83, Florida Statutes, specifically describes any rights or responsibilities with regard to 
telecommunications services. 

At the present time, ILECs have a responsibility as carrier of last resort (COLR) pursuant 
to Section 364.025, Florida Statutes, to furnish basic local service to any person requesting such 
service within the company’s service territory. Thus, access to tenants, at least for a COLR, is 
guaranteed, and landlords cannot prevent access to tenants by ILECs. If access to MTEs by ALECS 
is not encouraged, the ILEC will be the only provider ,of service. This would substantially limit the 
customer’s freedom of choice contemplated in the 1995 amendments to Chapter 364, Florida 
Statutes. Another consideration related to the obligations of a COLR is that, although the COLR 
may be obligated to pay for use of existing telecommunications facilities, it has not historically been 
charged for general access to an MTE. If landlords are permitted to charge ALECs a fee for access 
to a building or use of space where the COLR is not charged, ILECs will retain an anticompetitive 
position. 

When statutes and regulations mandate telecommunications companies’ direct access to 
tenants, bypassing the landlord and possibly interfering with the landlord’s property rights, a conflict 
is created. Landlords are concemed about the physical access to their communications facilities by 
multiple telecommunications companies. They are concerned with safety, security, time of access, 
liability, use of space, limitations on available space, and whether the work done by the competitive 
telecommunications companies will meet applicable codes. These concerns are at odds with the 
telecommunications companies’ access to tenants and the tenants’ freedom to choose alternative 
providers. 

To move the telecommunications industry closer to competition, reasonable, 
nondiscriminatory, and technologically neutral access to tenants in MTEs should be encouraged. 
Traditionally, because telecommunications services in MTEs were delivered by a monopoly 
provider, aesthetics, the size of dedicated floor space, and other physical and constitutional 
constraints have not been at issue. However, even installations by ILECs have been subject to a 
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property owner's reasonable conditions. This should also be true in the new era of competition, The 
recommendations in this report attempt to minimize infringement on existing property rights of 
landlords and on the landlord and tenant relationship. 

Issues Addressed by Study 
As a result of the first workshop, six issues were identified as key topics for further 

discussion. Originally, issue six addressed maintaining the integrity of E91 1 in MTEs. However, 
during the first workshop, participants indicated that this would not be a problem for any 
telecommunications provider. Therefore, issue six was replaced with the issue of determining the 
appropriate jurisdiction for resolving access-related disputes. The six areas of concern now are: 

1. How should multitenant environment be defined? That is should it include residential, 
commercial, transient, call aggregators, condominiums, office buildings, new facilities, 
existing facilities, shared tenant services, other? 

2. What telecommunications services should be included in direct access, i.e., basic local 
service (Section 364.02(2), Florida Statutes), Intemet access, video, data, satellite, 
other? 

3. How should demarcation point be defined, Le., current FPSC definition (Rule 25- 
4.0345, Florida Administrative Code) or the federal W O E ? .  

4. With respect to actual, physical access to property, what are the rights, privileges, 
responsibilities or obligations of the following entities? 
(a) 
(b) tenants, customers, end users 
(c) telecommunications companies 
In answering the question above, please address issues related to easements, cable in 
a building, cable to a building, space, equipment, lightning protection, service quality, 
maintenance, repair, liability, personnel, price discrimination, and other issues related 
to access. 

landlords, owners, building managers, condominium associations 

5 .  Based on the response to question 4, are there instances in which compensation should 
be required? If yes, by whom, to whom, for what, and how is cost to be determined? 

6. What is the proper forum for settling disputes and property claims regarding access to 
tenants in MTEs by telecommunications companies, i.e., Florida Public Service 
Commission, district court, legislative action, other? 

This section provides a summary of the participants' initial positions on each of the six 
issues. The positions are followed by the FPSC's analysis of the participants' positions and the issue 
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as well as conclusions. Given that some participants are both ILEC and ALEC certificated 
telecommunications companies, it is important to note that some of the comments submitted in this 
project are couched in terms that make it diEicult to determine the position a participant is 
advocating. 



DEFINITION OF MULTITENANT ENVIRONMENT 

Issue 1: How should multitenant environment be defined? That is, should it include 
residential, commercial, transient, call aggregators, condominiums, office buildings, new 

facilities, existing facilities, shared tenant services, other? 

Recommendation: The Commission recommends that the definition of MTE should be inclusive 
of all types of structures and tenancies except: (1) condominiums, as defined in Chapter 718, 
Florida Statutes; (2) cooperatives, as defined in Chapter 719, Florida Statutes; (3) homeowners’ 
associations, as defined in Chapter 6 17, Florida Statutes; (4) those short-term tenancies specifically 
included in Rule 25-24.61 O( l)(a), Florida Administrative Code; and (5 )  a11 tenancies of 13 months 
or less in duration. 

Summary of Initial Positions 
BellSouth, GTE, and Sprint: ILECs generally desire a broad definition of MTE 

encompassing all types of new and existing structures with residential or commercial tenancies. 
BellSouth includes in its definition single-family, residential subdivisions, where ownership of the 
access roads remain privately held rather than deeded to the local government. GTE defines MTE 
as a building or continuous property (which may be transversed by public thoroughfares) that is 
under the control of a single owner or management unit with more than one tenant that is not 
affiliated with the owner or management unit. GTE and Sprint exclude transients (served by call 

aggregators) and other sharing arrangements from the definition of MTE. 
Cox, espire, Intermedia, OpTel, TCG, Teligent, Time Warner, and WorldCom: These 

ALECs include all building types in their definition of M E .  Intermedia and TCG exclude 
transients from their definition of MTE. 

BOMA and ICSC: These participants did not submit a response on this issue. 

CAI, FAA, and REALTORS: CAI indicates that MTE should be broadly defined. FAA 
and REALTORS exclude residential property from the definition of MTE. FAA also excludes 
tenancies shorter than 13 months. 

FAHA: FAHA members who utilize telecommunications equipment for STS do not 
compete with telecommunications companies. 
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Analysis 

Defining the phrase "multitenant environment" serves as the starting point for this report. 
As shown below, the words tlmulti,t' ''tenant," and ''environmenttt have relatively unambiguous 
meanings. However, when they are combined and used in the context of a tenant seeking access to 
a telecommunications provider, linguistic and legal definitions can become clouded by personal and 
professional interpretations. According to Webster 's Ninth New Collegiate Dictionary, the word 
l'multi'l means "many, multiple, much, OF more than Section 83.43 (4), Florida Statutes, 
defines "tenant1' as any person entitled to occupy a dwelling unit under a rental agreement.8 The 
word ''environment'' is used throughout the Florida Statutes but it is often preceded by an adjective 
such as home, social, or physical. Webster defines "environmenttt as "the circumstances, objects, 
or conditions by which one is s~mounded."~ The FCC defines multiunit premises as including, but 
not limited to, residential, commercial, shopping centers, and campus situations." The participants 
generally agree on the definition of "multi" and offer a range of opinions regarding "tenant" and 
"environment .'I 

On the whole, ILECs desire a broad definition of MTE encompassing all types of new and 
existing structures with residential or commercial tenancies. BellSouth includes in its MTE 
definition single-family, residential subdivisions, where ownership of the access roads remains 
privately held rather than deeded to the local govemment. l 1  The rationale given for including all 
types of structures is that any limitation on the definition of MTE inhibits opportunities for 
competition. GTE and Sprint both support a broad definition of MTE inclusive of all tenant 
situations, whether residential or commercial or single or multiple buildings. l2 Similarly, ALEC 

7Frederick C. Mish, ed., Webster's Ninth Neiv Collegiate Dictionaly, Meniam-Webster, Inc., Springfield, 
Mass., 1986, p. 779. 

'"Rental agreement" is defined in Section 83.43(7), Florida Statutes, as any written agreement, . . . 
providing for use and occupancy of premises. According to Section 83.43 (9, Florida Statutes, "Premises" means a 
dwelling unit and the structure of which it is a part and a mobile home lot and the appurtenant facilities and grounds, 
areas, facilities, and property held out for the use of tenants generally. 

Wish, p. 416. 

"47 CFR Ch 1 568.3, p. 188. 

"FPSC Document Number 07980, p. 3. 

'*FPSC Document Number 07978, pp. 1-2 and FPSC Document Number 07975, p. 3. 

12 



participants desire to include all building types in their definition of MTE because only by defining 
the environment broadly will there be maximum opportunities for ~0mpetition.l~ 

The general exception to the ILEC's and the ALEC's definition of MTE is transient 
populations served by payphones or a call aggregat~r.'~ Given that tenancies in transient facilities 
are brief, transient tenants do not reside in a facility long enough to justify the time and expense 
necessary to become a subscriber of a telecommunications provider. Telephone service for transient 
facilities are usually provided by call aggregators who are, to a certain limited degree, under FPSC 
jurisdiction. Rule 25-24.61 O( l), Florida Administrative Code, was established in recognition of the 
fact that the telecommunications services and equipment needed to serve this population are 
different than other types of tenancies. 

Similarly, telephone service provided to tenants through the common equipment not owned 
by the ILEC (Le., shared tenant service) is defined by the FPSC in Rule 25-24.560(10), Florida 

13ALECs holding this view include: e.spire Communications, FPSC Document Number 07941, pp. 4-5; 
Intermedia Communications, Inc., FPSC Document Number 07974, pp. 1-2; OpTel Telecom, Inc., FPSC Document 
Number 07969, pp. 4-5; Teleport Communications Group, Inc., FPSC Document Number 07968, p. 9; Teligent, Inc., 
FPSC Document Number 07979 pp. 7-8; Time Warner Telecom, FPSC Document Number 07966, pp. 2-3; Cox 
Communications, FPSC Document Number 07967, pp. 3-4; and WorldCom Technologies, Inc., FPSC Document 
Number 07970, p. 3. 

I4Rule 25-24.610( l)(a), Florida Administrative Code defines "Call Aggregator" as any person or entity 
other than a certificated telecommunications company that, in the ordinary course of its operations, provides 
telecommunications service to any end user. Subject to the definition above, "call aggregator" includes but is not 
limited to the following: 

1 .  
2. 
3. 
4. 
5. 
6. 
7. 

8. 
9. 
10. 
1 1 .  
12. 
13. 

Hotel asdefined in Section 509.242( l)(a), Florida Statutes (1999, 
Motel as defined in Section 509.242( l)(b), Florida Statutes (1999, 
Resort condominium as defined in Section 509.242( l)(c), Florida Statutes (1999, 
Transient apartment as defined in Section 509.242( l)(e), Florida Statutes (1999, 
Rooming house as defined in Section 509.242(1)(0, Florida Statutes (1995), 
Resort dwelling as defined in Section 509.242( l)(g), Florida Statutes (1 999 ,  
Schools required to comply with any portion of Chapters 228 and 246m Florida Statutes (1999, or 
Section 229.808, Florida Statutes (1999, 
Nursing home licensed under Section 400.062, Florida Statutes (1995), 
Assisted living facility licensed under Section 400.407, Florida Statutes (1999, 
Hospital licensed under Section 395.003, Florida Statutes (1995), 
Timeshare plan as defined in Section 72 1.05(32), Florida Statutes (1 995), 
Continuing care facility certificated under Section 65 1.023, Florida Statutes (1 999 ,  and 
Homes, communities, or facilities fimded or insured by the United States Department of Housing and 
Urban Development (HUD) under 12 U.S.C.S. 5 1701 q (Law. Co-op. 1994) that sets forth the National 
Housing Act program designed to aid the elderly. 
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Administrative Code." Written comments fiom the FAHA indicate that its members who utilize 
telecommunications equipment for STS do not compete with telecommunications companies, but 
simply facilitate the acquisition and management of telephone services on behalf of residents who 
might not otherwise be able to do  SO.'^ However, it is important to note that Section 364.339(5), 
Florida Statutes, provides for tenants in an STS building to have access to the COLR of local 

exchange telecommunications service instead of the STS provider. Section 3 64.3 39(5) Florida 
Statutes, states: 

The offering of shared tenant service shall not interfere with or preclude a 
commercial tenant's right to obtain direct access to the lines and services of the 
serving local exchange telecommunications company or the right of the serving local 
exchange telecommunications company to serve the commercial tenant directly 
under the terms and conditions of the commission-approved tariffs. 

No comments from the participants indicate the presence of access-related problems with STS 

providers. 

Some Florida-based organizations representing commercial and residential properties hold 

different views of MTEs. Property groups such as the FAA and the REALTORS prefer that 

residential structures such as apartments, condominiums, and housing cooperatives either be 

classified separately or omitted from the definition of MTE because occupancy rates are often less 

than one year.17 They argue that allowing tenants to make multiple changes in their choice of 

telecommunications provider during such a short period of time will be disruptive to other tenants 

and create additional work and costs for the landlord who will have to monitor equipment 

installations and removals. The CAI states that the term MTE should be broadly defined. However, 

CAI also believes that condominiums, cooperatives, and homeowners's associations should be 

excluded fiom the definition of an MTE because the owners of property in these associations 

participate in a democratic decision-making process in matters related to common property usage. 

"Rule 25-24.560( lo), Florida Administrative Code, states: "Shared tenant service" (STS) as defined in 
section 364.339( l), Florida Statutes, means the provision of service which duplicates or competes with local service 
provided by an existing local exchange telecommunications company and is furnished through a common switching 
or billing arrangement to tenants by an entity other than an existing local exchange telecommunications company. 

"FPSC Document Number 09554, p. 2. 

I7FPSC Document Number 07977, p. 2., and FPSC Document Number 07973, p. 6. 
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Conclusion 

Ifthe goal of the state and federal telecommunication legislation is to create an environment 

that enhances opportunities for customers to benefit fiom competition, then the definition of MTE 

should be broad. Based on the comments filed by the participants and the focus on encouraging 

competition, the Commission concludes that the definition of MTE should be inclusive of all types 

of structures and tenancies except condominiums, cooperatives, homeowners’ associations, those 

short-term tenancies specifically included in the FPSC’s call aggregator rule, and all tenancies of 

13 months or less in duration. The Commission’s conclusion to exclude condominiums, 

cooperatives, and homeowners’ associations is based on the premise that these organizations are 

operated through a democratic process with each owner having a vote. Tenancies of 13 months or 

less are also excluded in order to ensure that landlords are not inordinately burdened by the 

requirement to provide access for short-term tenancies that are not described in our call aggregator 

rules. 
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DEFINITION OF MULTITENANT ENVIRONMENT 
TELECOMMUNICATIONS SERVICES 

Issue 2: What telecommunications services should be included in "direct access," i.e., basic 

local service (Section 364.02(2), Florida Statutes), Internet access, video, data, satellite, other? 

Recommendation: For purposes of MTE access, the Commission recommends that the definition 

of telecommunications services, as defined in Section 364.02, Florida Statutes, should not be 

amended. 

Summary of Initial Positions 

BellSouth: Direct access should include all services. Carriers should be free to choose the 

desired technologies to deliver the services. 

GTE: Direct access should include basic local service. 

Sprint: All telecommunications services as defined in 47 U.S.C. § 153 (43), regardless of 

access media used, should be included in direct access. 

Cox: ' Telecommunications services to include in direct access should be local and intrdinter 

LATA long distance telephone services under the jurisdiction of the FPSC. 

e.spire, TCG, Teligent, Time Warner, and WorldCom: These ALECs support inclusion 

of all telecommunications services. 

Intermedia: Services that qualify under Chapter 364, Florida Statutes, as intrastate 

telecommunications services should be included in the definition of applicable telecommunications 

services. 

OpTel: Direct access should be construed broadly but for purposes of this study should 

include only those services that require a certificate of public convenience and necessity from the 

FPSC. 

BOMA and REALTORS: All forms of telecommunications services should be considered, 

CAI and FAHA: These participants did not respond to this issue. 

FAA: Only basic local service should be included in a definition of MTE 

telecommunications services. 
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ICSC: Direct access is an issue that must be negotiated between building owners, tenants, 

and telecommunications carriers. 

Analysis 

With regard to what telecommunications services should be included in offering access to 

MTEs, it is important to begin by explaining how specific terms are defined in the federal and state 

statutes. The term "telecommunications service" is defined by the FCC in 47 U.S.C. 0 153(43) as 

"the offering of telecommunications for a fee directly to the public, or to such classes of users as to 

be effectively available directly to the public, regardless of the facilities used." Sections 364.02(1 l), 

(12), and (1 3), Florida Statutes, define the following terms in this manner: 

(1 1) "(Telecommunications) Service" is to be construed in its broadest and most 
inclusive sense; 

(12) "Telecommunications company" as . . . every corporation, partnership, and 
person and their lessees, trustees, or receivers appointed by any court 
whatsoever, and every political subdivision in the state, offering two-way 
telecommunications service to the public for hire within this state by the use 
of a telecommunications facility . .; and 

(13) "Telecommunications facility" as . . . real estate, easements, apparatus, 
property, and routes used and operated to provide two-way telecommunications 
service to the public for hire within this state. 

Workshop participants offer a broad range of positions on what telecommunications services 

should be included in MTE access. From the L E C  perspective, BellSouth and Sprint believe that 

all telecommunications services should be included in direct access to MTEs and that 

telecommunications carriers should be flee to choose the technologies used to deliver these services. 

For example, Sprint states: 

Absent a rational basis for doing so, excluding some telecommunications services 
from "direct access" while including others would appear to violate the 
procompetitive, non-discriminatory (sic) framework contemplated in the 1996 
(telecommunications) Act and the 1995 Amendments to Chapter 364, Florida 
Statutes.I8 

'*FPSC Document Number 07975, p. 4. 
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GTE Florida, another ILEC, takes a more limited approach stating: 

Telecommunications services that comprise "direct access" should include the 
network access functions that are enjoyed by and currently available to the vast 
majority of Floridians (and Americans) today--i.e., basic local ~ervice. '~ 

In general, most of the ALEC participants2' support inclusion of all telecommunications 

services in their definition of direct access to MTEs. Cox, Intermedia, and OpTel provide three 

alternate definitions. Cox Communications states that "local and intrdinter LATA long distance 

telephone services under the jurisdiction of the FPSC should be included as applicable services."21 

Intermedia states that companies providing services that qualifl under Chapter 364, Florida Statutes, 

as intrastate telecommunications services should be allowed.22 OpTel limits its definition to only 

those services that require a certificate of public convenience and necessity from the FPSC.23 

From the landlord and building owner perspective, BOMA and the REALTORS believe that 

a broad definition of telecommunications services is appr~priate .~~ The FAA states that if direct 

access is mandated, basic local service is the only service that should be included in a definition of 

applicable telecommunications services.2s 

Conclusion 

Within the range of definitions presented on this subject, there is little common ground. 

Support for limiting the dejinition of telecommunications services to those currently regulated under 

Chapter 364, Florida Statutes, is not overwhelming. However, the rapid growth and deployment of 

TPSC Document Number 07978, p. 2. 

2oThese ALECs include: e.spire Communications, FPSC Document Number 07941 , p. 4; Teleport 
Communications Group, Inc., FPSC Document Number 07968, pp. 9-10; Teligent, Inc., FPSC Document Number 
07979, pp. 8-9; Time Warner Telecom, FPSC Document Number 07966, p. 3; and WorldCom Technologies, Inc., 
FPSC Document Number 07970, pp. 3-4. 

"FPSC Document Number 07967, p. 4. 

=FPSC Document Number 07974, p. 2. 

=FPSC Document Number 07969, p. 5 .  

24FPSC Document Number 08364, p. 5., and FPSC Document Number 07977, p. 2. 

25FPSC Document Number 07973, p. 7. 
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unregulated communications technologies (e.g., wireless, rooftop satellite dishes, video 

conferencing, coaxial cable voice and data services, etc.), may render any new broader statutory 

definition obsolete in a short time. Therefore, the services to which access applies should be limited 

to two-way telecommunications service to the public for hire within this state, pursuant to Section 

364.02, Florida Statutes. 

20 



DEFINITION OF DEMARCATION POINT 

Issue 3: 

25-4.0345, Florida Administrative Code) or the federal Minimum Point of Entry (MPOE)? 

How should "demarcation point" be defined, Le., current FPSC definition (Rule 

Recommendation: Information gathered at the workshops did not lead to a conclusion on whether 

the current FPSC demarcation point should be changed to the federal MPOE. Therefore, the 

Commission will gather additional infoxmation through a staff workshop on how demarcation should 

be defined. At the conclusion of the workshop, if there is sufficient reason for rulemaking, a 

proceeding will be initiated. 

Summary of Initial Positions 

Bell South: Supports the Commission's existing demarcation point rule. 

GTE: Recommends adoption of the FCC's W O E .  

Sprint: Desires a comprehensive review of the existing rule as an extension of this project. 

Cox, Intermedia, OpTel, TCG, and Time Warner: Support changing the demarcation 

point to the FCC's W O E .  

e.spire and Teligent: The MPOE should be the demarcation point separating the M E  

owner-controlled inside wire from the ILEC network. 

WorldCom: The W O E  or demarcation point should be established in consultation with 

the property owner. 

BOMA: Due to an ongoing study of the issue by its national organization, the Florida 

BOMA chapter is unable to take a position at this time. 

CAI: Supports a change to the FCC's W O E .  

FAA and Realtors: Did not respond in writing to this issue. 

FAHA: Did not respond to this issue. 

ICSC: Supports the FPSC's current demarcation point rule. 
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Analysis 

The physical point in the telecommunications network at which the responsibility of the 

telecommunications company begins and ends and the customer’s responsibility begins and ends 

is called the “demarcation point.” Defining the parameters of the demarcation point establishes not 

only the physical boundaries between the customer and the telecommunications service provider, 

but also the responsibilities for maintenance, repair, or removal of telecommunications equipment 

or wiring from the MTE. Rule 25-4.0345(1)(b), Florida Administrative Code, defines the 

demarcation point as: 

The point of physical interconnection (connecting block, terminal strip, jack, 
protector, optical network interface, or remote isolation device) between the 
telephone network and the customer’s premises wiring. Unless otherwise ordered by 
the Commission for good cause shown the location of this point is: 
. . . Single LineLMulti Customer Building - Within the customer’s premises at a point 
easily accessed by the customer or 
. . . Multi Line Systems/Single or Multi Customer Building - At a point within the 
same room and within 25 feet of the Federal Communications Commission (FCC) 
registered terminal equipment or cross connect field . . . . 

For MTEs, this rule defines the demarcation point for installations as a point easily accessible by 

the customer within the customer’s premises. For commercial tenants in buildings with common 

equipment, such as multiline phone systems, the demarcation point is within the customer’s premises 

and in the same room with the electronics that operate the common equipment. The wiring from the 

telecommunications company up to the demarcation point is considered network wire. 

Responsibility for maintaining and repairing the wiring up to the demarcation point rests with the 

local exchange telecommunications company serving that customer. The demarcation rule does not 

currently apply to ALECs. 

Many other states have adopted the FCC’s definition of demarcation point, which is referred 

FCC Rule 47 C.F.R. 68.3(2), requires the following to as the minimum point of entry 

in regard to W O E :  

In multiunit premises in which wiring is installed after August 13, 1990, including 
additions, modifications and rearrangements of wiring existing prior to that date, the 

26For purposes of the remainder of this report, the term ”demarcation point” means the FPSC definition, and 
the acronym “MPOE” refers to the FCC definition of the minimum point of entry. 
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telephone company may establish a reasonable and nondiscriminatory practice of 
placing the demarcation point at the minimum point of entry. If the telephone 
company does not elect to establish a practice of placing the demarcation point at the 
minimum point of entry, the multiunit premises owner shall determine the location 
of the demarcation point or points. The multiunit premises owner shall determine 
whether there shall be a single demarcation point location for all customers or 
separate locations for each customer. Provided, however, that where there are 
multiple demarcation points within the multiunit premises, a demarcation point for 
a customer shall not be further inside the customer's premises than a point 30 cm (1 2 
inches) from where the wiring enters the customer's premises. 

The current demarcation point rule considers each tenant as the customer of the ILEC and 

does not allow any third party, such as a landlord, entry between the ILEC and its customer. The 

demarcation point is the point as close as possible inside of the customer's premises (i.e., the phone 

jack). On the other hand, MPOE gives the property owner or landlord the opportunity to decide 

where to place the W O E  rather than the tenant, if the telephone company does not have an 

established policy of using the WOE.  Thus, the MPOE may be further removed fiom the 

customers' premises than the demarcation point. 

Among the ILECs, there is no uniformity of opinion regarding whether Florida should retain 

its demarcation point or change to the WOE.  Although BellSouth klly supports the FPSC's 

existing demarcation point rule, it proffers the following altemate definition: 

Demarcation Point: The demarcation point for telecommunications services is 
defined as the physical point at which a provider of access to the public switched 
network delivers, and has full service responsibility for, services which that carrier 
provides to its subscribers. Unless the subscriber and carrier mutually agree on a 
different arrangement, the demarcation point shall consist of a carrier-provided 
interface connection which is clearly identifiable by the subscriber, and which 
provides the subscriber with: 

a) an easily accessible way to connect subscriber-provided wiring to the 
interface and; 

b) a plug and jack connection which provides the subscriber with a means to 
quickly and easily disconnect the carrier's access channel from the subscriber's 
wiring or terminal equipment in order to prevent harm to the public switched 
network and to facilitate service trouble isolation and determination by the subscriber 
and carrier. 

Location of the Demarcation Point: Subscribers shall designate the demarcation point 
in accordance with applicable statutes, rules, tariffs andor service agreements 
reached with telecommunications carriers. At multi-tenant (sic) properties where 

23 



demarcation point locations must be established prior to occupancy, the demarcation 
points will be assumed to be located within the premises of the tenants/s~bscribers.~~ 

GTE Fl.orida recommends that the FPSC adopt the MPOE but that any such adoption be 

conditioned on the ILEC securing full recovery of its investment in any affected facilities.*' Sprint 

holds that the Commission should consider undertaking a separate comprehensive review of the 

demarcation point rule as an extension of the MTE project.29 

ALECs argue that having to rely upon ILECs for timely access to equipment closets and 

inside wiring connections in MTEs,places them at a competitive disadvantage with regard to the 

ILECs. It appears that the lLECs could delay access to tenants if the ILECs owned the cable 

facilities in the MTE by not providing access to the cables or delaying the processing of service 

orders. In their opinion, moving to an MPOE would eliminate the opportunity for ILECs to exercise 

market power through ownership and control of MTE telecommunications equipment. The ALECs3' 

are nearly unanimous in their position that the MPOE is the appropriate transition point between the 

customer and the telecommunications facilities. TCG, an ALEC, also prefers adoption of the W O E  

but adds that the Legislature must also enact legislation requiring MTE owners to provide 

nondiscriminatory access to house and riser cable.31 Teligent, and espire, both ALECs, offer a 

variation to the MPOE. They suggest that the MPOE should be the demarcation point separating 

MTE owner-controlled inside wire from the ILEC network.32 Finally, WorldCom, an ALEC, states 

that the demarcation point should be established in consultation with the property 

27FPSC Document Number 07980, p. 5 .  

"FPSC Document Number 97978, pp. 4-5. 

'9FPSC Document Number 07975, p. 5 .  

30ALECs holding this position included: Cox Communications, FPSC Document Number 07967, p. 2; 
Intermedia Communications, Inc., FPSC Document Number 07974, p. 2; OqTel Telecom, Inc., FPSC Document 
Number 07969, p. 8; Teleport Communications Group, FPSC Document Number 07968, p. 12; and Time Warner 
Telecom, FPSC Document Number 07966, p. 4. 

31FPSC Document Number 07968, pp. 12-13. 

32FPSC Document Number 07979, p. 11, and FPSC Document Number 09055, pp. 61-62. 

33FPSC Document Number 07970, p. 4. 
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The landlord groups hold varying opinions with regard to the appropriate demarcation point 

or MPOE. BOMA states that the current FPSC rule is acceptable; however, it reserves the right to 

change its position because the issue is being studied at the national level by BOMA International, 

its parent organi~ation.~~ The CAI favors adoption of the MPOE in order to be consistent with the 

FCC.35 The ICSC supports continued use of the FPSC demarcation point rule.36 The FAA and 

REALTORS did not take a position on the issue; however, they oppose the adoption of any access 

provision that would prevent a landlord or building owner from exercising complete control over 

and use of his or her property. 

There are advantages to moving the demarcation point. Moving to the MPOE could possibly 

give ALECs quicker access to tenants because they may not have to interconnect with the ILEC. 

For example, Teligent provides service by placing microwave dishes on rooftops and connecting 

with the inside wire at the W O E .  Because the wire from the MPOE to the customer would be 

deregulated in the MPOE scenario, ownership of the wire might transfer to the landlord. Moving 

to the MPOE may give an ALEC like Teligent access to deregulated inside wire through 

negotiations with the landlord; thus, eliminating having to interconnect with the ILEC on premises. 

There have also been allegations by K E C s  that ILECs have delayed their installation orders. 

Moving to the MPOE and eliminating ILEC participation in the installation could alleviate this 

access problem. Another advantage of moving to W O E  is the possibility of ALECs having access 

to inside wiring for h e .  Lfthe wiring is owned by the landlord, it is possible that the landlord could 

allow various companies use of the wire without charge or in return for lower compensation through 

a contractual arrangement. This could reduce the overall cost to the ALEC to provide service and 

would foster competition. 

There are also disadvantages to moving the demarcation point. If the demarcation point is 

moved to the MPOE, the wire beyond the MPOE represents a substantial capital investment in 

wiring installed by ILECs. In Florida, there are many buildings in which the wiring has not been 

fully depreciated. The question then becomes, should an ILEC be compensated for its loss of 

34FPSC Document Number 08364, pp. 6-7. 

35FPSC Document Number 07976, p. 12. 

36FPSC Document Number 10962, p. 8. 
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investment since changing ownership of the wiring without compensation would be considered a 

taking? Several states that use the W O E  as the demarcation point have indicated that they use a 

5 or 10-year amortization plan to compensate an ILEC. However, such a plan can be problematic 

because the remaining customers of the ILEC would bear the cost of the amortization. Therefore, 

it may be appropriate to require an ALEC to share in the amortization costs when accessing tenants. 

If ownership of the deregulated wire is given to the landlord at the conclusion of the amortization, 

an ALEC could be charged a higher fee for use of the wiring by the landlord than that ALEC would 

have experienced using an ILEC’s facilities under current demarcation rules. Such an increase in 

the cost of providing service could result in an impediment to competition. 

hdlord-owned conduit space is another consideration that could be affected by moving the 

demarcation point. Using the MPOE, any number of companies could request the use of conduit 

space to run their own wiring. This could lead to conduit being filled in a very short time with no 

room for additional conduit to be installed. An example of limited conduit space is in airport 

facilities where the installation of conduit can be problematic because conduits are located under the 

runways. If the demarcation point remains as required under current rules, the wiring is considered 

network wire and remains under FPSC jurisdiction. Therefore, effective use of existing facilities 

could be mandated by rule and eliminate redundant facilities being installed. 

Using the MPOE demarcation, a landlord-established demarcation point could be in a 

location other than the tenant’s unit, such as a different floor, opposite end of the building, or other 

location not easily accessible by the tenant. This allows a third party, such as a landlord, to assume 

responsibility for ensuring connection between the MPOE and the tenant. All service standards 

imposed by the FPSC stop at the demarcation point. Telecommunications companies are not 

responsible for installations and repair beyond the demarcation point. Therefore, if there is an 

unregulated party responsible for the service between the demarcation point and the customer, the 

FPSC cannot ensure that the service will be safe, adequate, and at the standards now held for 

telecommunications service. Similarly, since the demarcation rule does not apply to ALECs, the 

FPSC cannot ensure consistent service quality where an ALEC brings network wire to a customer. 

In an STS facility with common equipment, the demarcation point may be the same as the 

WOE. However, if a tenant discontinues service fiom an STS, the demarcation point for that tenant 

changes back to inside the tenant’s premises, and the FPSC rule then conflicts with the W O E .  
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Illustration 1 depicts this demarcation conflict. To date, the FCC has not preempted a state’s ability 

to establish its own demarcation point. 

It became apparent through the workshop process that there simply is insufficient history of 

facilities-based ALECs experiencing problems accessing tenants in MTEs because of the 

demarcation rule. Currently, most ALECs serve businesses, not residential customers, and access 

has been gained through either an interconnection agreement, if the ALEC is reselling the ILEC 

service, or through an agreement with the landlord. 

Rule 25-4.0345( l)(b)(2), Florida Administrative Code, requires that the demarcation point 

in an MTE without common equipment be the first jack in a customer’s premises. Two of the 

rationale for establishing this demarcation point were to establish the service responsibilities of the 

ILEC and to provide the customer with the ability to determine the responsible party if a service 

problem exists. With only the ILEC and the customer involved in the service, it is clear who the 

customer must contact to facilitate repairs. In addition, maintaining the demarcation point will 

ensure that the responsibility of service quality standards are delivered to the customer, not the 

landlord. If the demarcation rules are also applied to the ALECs, it will ensure that any service 

standards the ALECs hold themselves to will be delivered directly to the customer. Although 

moving the demarcation point to the W O E  may help ALECs gain access to tenants in MTEs, it sets 

the stage for the possible degradation of service quality because the COLR would no longer be 

required to deliver service directly to the customer. If the customer was not satisfied with the 

service of the ALEC, the customer would not be guaranteed the quality of service provided through 

the current demarcation rules because the landlord or other third party would be interjected between 

the COLR and the customer. 
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ILLUSTRATION 1 
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These rules and standards are an important component of the Commission’s consumer 

protection provisions. If the demarcation point is set at any location other than the customer’s 

premises (e.g., the MPOE), the landlord may be responsible for maintaining a portion of the facilities 

without regulation. This scenario may not be in the best interest of customers. Adoption of the 

MPOE could weaken existing customer protections and may not solve the fundamental issue of how 

to ensure nondiscriminatory access to MTEs by ALECs or other telecommunications providers. 

Using the current FPSC demarcation rules, the economical use of existing facilities would be 

encouraged through appropriate compensation to the owner of the facilities as discussed in the 

compensation section of this report. 

Conclusion 

Keeping the demarcation point as set forth in Rule 25-4.0345, Florida Administrative Code, 

versus moving to the MPOE is an issue that merits additional investigation by the FPSC. Moving 

to the W O E  may resolve some access issues by possibly giving the ALECs quicker access to the 

wiring; however,‘the inhibiting of the COLRS’ ability to deliver service standards directly to the 

customer and allowing the possibility of an unregulated third party becoming a factor in service may 

outweigh the benefits of moving to the MPOE. Therefore, the Commission will conduct a staff 

workshop to gather information on the efficacy of rulemaking. At the conclusion of the workshop, 

if there is sufficient reason for rulemaking, a proceeding will be initiated. 
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CONDITIONS FOR PHYSICAL ACCESS 

Issue 4: In promoting a competitive market, what, if any, restrictions to direct access to 

customers in MTEs should be considered? In what instances, if any, would exclusionary 

contracts be appropriate and why? 

Recommendation: The Commission recommends that ILECs, ALECs, landlords, and tenants be 

encouraged to negotiate all aspects of MTE access in good faith. Negotiations should be based on 

the premises of reasonable, nondiscriminatory, and technologically neutral access to MTEs. Further, 

the Commission recommends that tenants should be responsible for obtaining all necessary 

easements. Finally, the Commission recommends that exclusionary contracts are against public 

policy and should be prohibited. Marketing agreements are not as anticompetitive as exclusionary 

contracts. However, the existence of any such agreement should be disclosed to potential tenants. 

Summary of Initial Positions 

BellSouth: Until such time as BellSouth is no longer obligated to serve all end users in its 

fkanchised territory, and until such time as BellSouth is totally freed from rate regulation and FPSC- 

imposed service indices, all subscribers should have the right to subscribe to those services which 

have been designated by legislation as being in the best interests of the state. 

GTE: Any restrictions on direct access should be strictly constrained to reasonable security, 

safety, appearance, and physical space limitations. Exclusionary contracts are never appropriate. 

Sprint: Restrictions to direct access to customers in an MTE should only be allowed upon 

a compelling showing that the restriction is in the public interest. 

Cox: The only restriction the FPSC should allow for direct access to customers in an M E  

should be those currently listed in the call aggregator rule for transient facilities. 

espire: Restrictions on access to MTEs will discourage development of local competition. 

Any contract that has the effect of discouraging nondiscriminatory building access should be deemed 

illegal. 

Intermedia: Companies should have access to MTEs on a competitively neutral basis that 

preserves the tenant's choice of carriers and that does not violate the property owner's rights. 
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OpTel: All exclusionary contracts that predate the effective date of any statutory change 

implementing access policies should be voidable upon a bonafide request of a certificated 

telecommunications company. The FPSC should not allow any carrier to enter into an exclusionary 

contract that prohibits a customer from being able to select a competitive alternative. 

TCG: MTE owners should be able to establish reasonable and nondiscriminatory physical 

and financial conditions for the purpose of protecting their property from damage or losses caused 

by telecommunications seeking to serve tenants in MTEs. 

Teligent: Under no circumstance should the FPSC tolerate exclusive telecommunications 

carrier access to an MTE. MTE owners should not be placed in the position of dictating to 

customers which service providers they can and cannot use. 

Time Warner: Reasonable restrictions will not adversely impact the development of 

competition so long as such restrictions are applied to all providers in a nondiscriminatory and 

competitively neutral manner. Access to the regulatory process should be reserved as a vehicle for 

dispute resolution in a similar manner as provided for with interconnection agreements. 

WorldCom: Reasonable restrictions to direct access to customers in MTEs should be 

considered only in cases where there is a lack of physical space, structural compatibility, and in 

some cases, building aesthetics. 

BOMA: There should be no direct access by telecommunications caniers to tenants of 

MTEs, unless the same is expressly consented to by the building owner. Exclusionary contracts are 

the exception and not the norm in the commercial office building industry. 

CAI: Community associations must control all aspects of access to their property including 

the right to bar telecommunications service providers from their property. 

FAA: Property owners must retain 111 authority to control the location and manner of all 

installations. No direct access should be allowed for tenancies of less than 13 months and exclusive 

contracts should be encouraged. 

FAHA: Supports continued application of STS rules for applicable facilities. 

ICSC: Property owners should be able to impose their own conditions for access. 

Limitations on a building owner's property rights are unconstitutional under the Fifth Amendment 

to the United States Constitution. 
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REALTORS: Physical entry and space use should be controlled by the landlord through 

contract negotiations. Exclusionary contracts may be appropriate in existing facilities due to space 

limitations, costs of retrofit, efficiency, security concerns, and other reasons. 

Analysis 

In addition to the demarcation point discussion, property owners and landlords raised a 

number of physical access issues such as: easements; cable placement to, in, on, and between 

buildings; floor space requirements; conduit sizing; access for repairs; aesthetics; safety; and 

liability. All of these issues were coupled with the position of landlords that to mandate unrestricted 

access to tenants would constitute an unconstitutional taking. Facilities-based ALECs raised 

concerns about access being restricted by exclusionary contracts, marketing contracts, excessive 

fees, unresponsive landlords, and space limitations. As in addressing other issues in this report, the 

FPSC examined this issue using the premise that competition in the industry is encouraged. 

Telecommunications Service Providers 

There are several ways to provision telecommunications services in an MTE. One that 

already exists and is governed by statutes and rules is STS. STS exists when service is provided to 

tenants through common switching equipment owned and maintained by an entity other than an 

ILEC. In an STS environment, a tenant has the right to be served by the COLR, in lieu of service 

through the STS provider, pursuant to Section 364.339, Florida Statutes, and Rule 25-24.575, 

Florida Administrative Code. This report does not focus on STS providers, nor did any such 

providers actively participate in the study. 

ILECs may also provide telecommunications service in an MTE. An ILEC operating as a 

COLR has mandated access to tenants in MTEs by operation of Section 364.025, Florida Statutes. 

As a practical matter, the ILECs, by virtue of their previous monopoly status, already serve the 

majority of existing MTEs. The Commission does not intend to suggest or recommend any change 

to the existing COLR responsibilities. 

The least invasive competitive telephone service provider in terms of physical access is the 

reseller. A December 1998, Commission report to the Legislature entitled, Competition in 

Telecommunications Markets in Florida, indicated that most of the ALECs currently operating in 
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Florida provide service through resale. Service to tenants by resellers is not noticeable or evident 

to a landlord because no equipment is installed and no access is required. Thus, because resellers 

require no physical access, none of the issues raised by the landlords apply to access to tenants by 

resellers. 

Facilities-based ALECs provide service using duplicate facilities, equipment, wiring or some 

combination thereof It is the physical access by these providers which causes the most controversy. 

Each facilities-based ALEC, as well as each of the ALEC’s customers, may require a different 

coniiguration of facilities, equipment, or Wiring. Each connection may require additional floor space 

or conduits or use an entirely different space, such as the roof. For example, one ALEC 

participating in the workshops requires rooftop access and drops wiring down the outside of a 

building. Landlords are particularly concemed about being forced to give up rooftop space, exterior 

walls or additional floor space to what could be an infinite number of telecommunications 

companies if unrestricted access to tenants were mandated. These issues of providing physical 

access to the facilities-based carriers are also the issues with the greatest constitutional concems, 

because the landlord may be deprived of the use of more of his property than just the “utility closet.” 

Facilities-based ALECs state that the practical reality is that there will be only a few facilities-based 

competitors in any one MTE. Even so, the constitutional concems raised by the landlords must be 

addressed. 

Property Rights Issues 

All privately-owned land is held subject to some controls by statute or through legislation 

exercising either the power of eminent domain or the police power, including zoning, or voluntary 

restrictions such as easements. The state’s power over land under eminent domain proceedings, in 

which just compensation must always be paid to the landowner, includes the power to condemn land 

for a public purpose and the power to condemn land for a private way of necessity. The state’s 

power over land through the police power is exercised only under specific statutes or ordinances, 

under which no compensation is paid to the landowner, and includes control for the purpose of 

protecting the health, safety, and welfare of the public, and zoning ordinances which must be 

justified as protecting the health, safety, or welfare of the public. The police power, especially the 

general or public welfare aspect, is an expanding concept and today can encompass promoting 
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aesthetics and instituting architectural controls.37 State statutes attempting to exercise police power 

must be reasonable and not arbitrary or unreasonable. If a statute or ordinance is arbitrary or 

unreasonable, it either takes property without due process of law or denies equal protection of the 

laws, or both, under the 14th Amendment of the Constitution of the United States and is 

unconstitutional and void. 

The Fifth Amendment of the U.S. Constitution, Article X of the Florida Constitution, and 

Chapter 70, Florida Statutes, prohibit the taking of private property for public use without just 

compensation. Loretto v. 

Teleprompter Manhattan CATV Corp. , 102 S. Ct. 3 164,73 L. Ed. 2d 868 (1 982), is a cablevision 

case concerning whether the placement of cable on the roof and down the walls of an apartment 

building constituted a taking. The case holds that when government action causes permanent 

physical occupation of property there is a taking, regardless of the level of public benefit or 

economic impact on the owner. Under Loretto, the Court held that, “The power to exclude has 
traditionally been considered one of the most treasured strands in an Owner’s bundle of property 

rights.” Id. at 435. Additionally, the Loretto opinion dictates that a taking of private property 

requires that compensation must be paid for any mandatory access provision. Id. at 441. 

Landlords urge us to examine the Loretto case in this regard. 

The Florida Supreme Court also invalidated mandatory access laws as unconstitutional. In 

Storer Cable I: of F’lorih, Inc. v. Summeminds Apartments Associates, Ltd., 493 So.2d 4 17 (Fla. 

1986), the Florida Supreme Court followed Loretto and ruled that “the placement of cable television 

equipment and Wiring on apartment complex property (that is not specifically held out for a tenant’s 

use) constitutes a taking.” The Court concluded that any takings of private property rights in Florida 

for the benefit of private parties are unconstitutional. Such unconstitutionality violates Article X, 

Section 6 of the Florida Constitution which requires that all governmental takings be solely for a 

public not private purpose. 

More recently, the federal courts reviewed takings in a mandatory access case, GuZfPower 

Company v. United States of America, (U.S.D.C., N.D. Fla 1998), and determined that although 

mandated access to electric utility poles and conduits imposed a taking under Loretto, it was not an 

37Ralph E. Boyer, Survq  ofthe Law ofl‘roperly, 3rd ed., West Publishing Company, St. Paul, Minn., 1981, 
p. 626. 
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unconstitutional taking because the underlying statute provided for just compensation. Thus, a 

review of the case law indicates that in order to have a constitutionally viable access law for MTEs, 

the law must provide just compensation and standards of reasonableness. 

Mandatory access to tenants without just compensation by certificated telecommunications 

companies may also adversely affect the landlord’s property interest and violate Section 70.001(1), 

Florida Statutes. The Florida Legislature specifically addressed access to private property rights by 

promulgating The Bert J. Harris, Jr. Private Property Rights Protection Act, Section 70.00 et seq., 

Florida Statutes, in 1995. Section 70.001(1), Florida Statutes, states, in pertinent part: 

The Legislature recognizes that some laws, regulations and ordinances of the state 
and political entities of the state, as applied, may inordinately burden, restrict[s] or 
limit private property rights without amounting to a taking under the State 
Constitution or the United States Constitution. The Legislature determines that there 
is an important state interest in protecting the interests of private property owners 
fiom such inordinate burdens. Therefore it is the intent of the Legislature that, as a 
separate and distinct cause of action fiom the law of takings, the Legislature herein 
provides for relief, or payment of compensation, when a new law, rule, regulation or 
ordinance of the state or a political entity in the state, as applied, unfairly affects real 
property. 

Ensuring access to tenants in MTEs can be distinguished fiom takings issues in Loretto 

because MTEs already have property dedicated to public use for the purpose of providing 

telecommunications service. To the extent that any competitive carrier coming into an MTE 

requires no more space than that already dedicated to public use, there cannot be a taking. If the 

lLEC does not compensate the landlord for access to the space used in a building, is it fair to require 

the ALEC to compensate the landlord for space already set aside for telephone or other utility 

services? If there is an existing carrier in an MTE, the landlord has already given up his right to 

exclusive use and possession of certain space in his building. Therefore, the landlord cannot 

complain that access by additional carriers creates a taking where access by the first service provider 

did not. However, to the extent that additional carriers need to occupy space not planned or 

contemplated for public use, compensation may be required to satisfl constitutional concerns. 

Compensation issues are addressed separately in a later section of this report. 

As mentioned above, landlords stated that they were concemed with the issue of easements. 

For example, the FAA was concerned with possibly having to install cable across one apartment 
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dweller’s unit in order to provide access to another tenant. In order to install cable across space in 

the possession of a tenant, that tenant would have to agree to such interference with his property 

unless other cable was already there. If cable was already there, then an easement already exists for 

access to that space. On the other hand, if no previous easement exists, then an easement to use the 

tenant’s property would be required before access could be completed. Currently, the Commission 

has a rule on easements which only applies to ILECs. However, the rule provides that in certain 

instances all necessary easements and rights-of-way must be furnished by the subscribing customer 

at no cost to the ILEC, Rule 25-4.090, Florida Administrative Code. At our workshops, the 

landlords believed that telecommunications companies should assume the responsibility for costs 

related to easements and rights-of-way. ALECs stated that bearing the responsibility for costs 

related to easements may create an additional impediment to obtaining new customers. Based on 

experience with the existing rule, the Commission believes that in MTEs the obtaining of all 

necessary easements should be the responsibility of the tenant. 

Landlords were also concerned about safety and liability related to allowing multiple carriers 

access to tenants. Currently, ALECs are governed by Rules 25-24.800 et seq., Florida 

Administrative Code. Rule 25-24.835, Florida Administrative Code, incorporates certain lLEC rules 

and applies these rules to ALECs. Specifically incorporated is Rule 25-4.035, Safety, Florida 

Administrative Code, which provides as follows: 

Each utility shall at all times use reasonable efforts to properly warn and protect the 
public fiom danger, and shall exercise due care to reduce the hazards to which 
employees, customers, and the public may be subjected by reason of its equipment and 
facilities. 

In addition, ALECs are required to follow the National Electric Code and to ensure safety of 

persons and property pursuant to Rule 25-4.036, Design and Construction of Plant, Florida 

Administrative Code, which is also incorporated by reference in Rule 25-24.835, Florida 

Administrative Code. The provisions of Rule 25-4.036, Florida Administrative Code, address some 

of the safety and liability concerns of landlords: 

(1) The plant and facilities of the utility shall be designed, constructed, installed, 
maintained and operated in accordance with provisions of the 1993 Edition of the 
National Electrical Safety Code (ANSI C2-1993), except that Rule 350G of the safety 
code shall be effective for cable installed on or after January 1, 1996, and the National 
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Electrical Code (NFPA 70-1 993), pertaining to the construction of telecommunications 
facilities. 
(2) Compliance with these codes and accepted good practice is necessary to insure 
as far as reasonably possible continuity of service, uniformity in the quality of service 
furnished and the safety of persons and property. 

Negotiations 

Comments presented at the workshops indicated that some telecommunications providers have 

been able to successfully negotiate terms and conditions with landlords for facilities-based services 

in MTEs. To establish the extent of any access problem, the FPSC sent a data request to 83 

participants. The data request asked four questions: 

1. Are you aware of any specific instances during 1997 in which a landlord or building owner 
denied or limited access to an altemative telecommunications provider for the installation 
of telecommunications equipment? If so, please describe these instances. 

2. Are you aware of any tenants in multitenant environments, where local telecommunications 
service was provided through the landlord, who were unable to obtain local service fkom an 
altemative provider during 1997? If so, please describe these instances. 

3. Please describe .or provide a copy of any agreements designed to provide 
telecommunications service in multitenant environments, including marketing agreements, 
exclusive contracts, and leases. 

4. Please provide any other information or material that you believe would be useful to s ta f f  
in its analysis of access by telecommunications companies to customers in multitenant 
environments. 

Thirteen responses to the data request were filed. Teligent, an ALEC, responded that 

building owners typically limit access to tenants in two ways: “they either simply refuse to negotiate 

with Teligent, or they ‘negotiate’ for an exorbitant price, effectuating the same result.” Seven 

specific examples of this behavior were cited by Teligent. TCG, another ALEC, provided a list of 

twelve buildings in the Miami and Fort Lauderdale area in which it has attempted to negotiate an 

access or lease arrangement with no success. The reasons cited by TCG for these failures included: 

(1) the building owner had an exclusive contract with BellSouth; (2) excessive demands; (3) unequal 

compensation; and (4) the owner simply would not respond to TCG. 

BOMA, on the other hand, indicated that responses to its tenant survey showed no access- 

related problems between tenants in MTEs and ALECs. However, this may be because competition 
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in this area is relatively new and tenants may not be aware of the various types of 

telecommunications services being marketed to their landlord as opposed to them directly. 

Throughout the workshops, it was evident that most participants shared the position that the 

use of good-faith negotiations between a landlord and a telecommunications provider would, in most 

cases, be sufficient to resolve access-related issues.38 All participants should be encouraged to 

continue negotiating all aspects of MTE access. The landlords should be responsible for 

determining the common area dedicated to utility equipment. This space could contain equipment 

from multiple utilities such as electricity, natural gas, and other telecommunications companies. 

Ancillary space required for the installation of cables or wires such as conduits, risers, and raceways 

should also be the responsibility of the landlord. If a landlord were to deny access to an ALEC 

seeking to install telecommunications equipment, the landlord should be required to demonstrate 

that a preexisting condition, such as insufficient conduit space or floor area, precludes access. 

To move the telecommunications industry closer to competition, reasonable, 

nondiscriminatory, and technologically neutral access to tenants in MTEs should be encouraged. 

Traditionally, because telecommunications services in MTEs were delivered by a monopoly 

provider, aesthetics, the size of dedicated floor space, and other physical and constitutional 

constraints have not been at issue. However, even installations by ILECs have been subject to a 

property owner's reasonable conditions. This should also be true in the new era of competition. 

Access to tenants in MTEs should be subject to a test of reasonableness. That is, a landlord may be 

allowed to place reasonable conditions on installations, as necessary, to protect the safety, 

functionality and appearance of the premises, and the convenience and well-being of the tenants. 

Similarly, security and liability are legitimate concems which may be addressed between landlords 

and providers when negotiating the installation of service. Reasonable accommodations consistent 

with Commission service standards for emergency repairs, timely installation, and liability should 

also be negotiated. 

'*FPSC Document Number 10764, pp. 26-28,36-42,44-48,52-54,78-79,87-88, and 92. 
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Exclusionary Contracts and Marketing Agreements 

ALECs believe that exclusionary contracts should be prohibited. Building owners support 

the use of such contracts because there are efficiencies and economies associated with such 

contracts. An exclusionary contract is an agreement between a landlord and a telecommunications 

company in which the telecommunications company is given exclusive access to tenants in the 

landlord’s building. Exclusionary contracts bar access to tenants by any competitors. Exclusionary 

contracts are inherently anticompetitive and should, therefore, be prohibited as being against public 

policy. 

Marketing agreements were also discussed in the workshops. The participants were not as 

strongly divided on the issue of marketing agreements as they were on the use of exclusionary 

contracts. In a marketing agreement, the telecommunications company agrees to pay the landlord 

some form of remuneration for each tenant subscribing to the contracting telecommunications 

company’s services. These contracts are not as blatantly anticompetitive as exclusionary contracts. 

However, they impede competition because the landlord would encourage tenants to be served by 

one telecommunications company over others. As these agreements are more in the nature of a 

“finders fee” arrangement and do not prohibit access, they should not be prohibited at this time. 

However, landlords should disclose to potential tenants the existence of a marketing agreement. 

Conclusion 

Issues associated with access to tenants by facilities-based ALECs appear to be the most 

controversial aspect of access in MTEs. Currently, there are only a limited number of facilities- 

based ALECs providing telecommunications service in Florida. Landlords’ concerns that they may 

be deprived of the use of more property than just the “utility closet” are mitigated by the practical 

reality that there will only be a few facilities-based competitors in any one MTE. However, as 

competition in the telecommunications industry is encouraged, the landlords’ property rights should 

be protected by applying standards of reasonableness to the terms and conditions of access in MTEs. 

All parties involved in telecommunications access in MTEs should be encouraged to 

continue to negotiate in good faith using reasonable and nondiscriminatory standards. Tenants 

should be responsible for obtaining all necessary easements. Recommended standards for 
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reasonable, nondiscriminatory, and technologically neutral access are identified in the section on 

jurisdiction. 

Exclusionary contracts between telecommunications companies and landlords are 

anticompetitive and should be against public policy. Therefore, exclusionary contracts should not 

be permitted in MTEs. 

There was also discussion of marketing agreements in which a landlord is compensated for 

a tenant’s becoming a customer of a particular telecommunications company. While these 

agreements are not as egregious and offensive to competition as exclusionq contracts, their use 

can result in discriminatory behavior, because the landlord who enters into such an agreement has 

a vested interest in each new customer subscribed under the marketing agreement. Therefore, 

landlords should disclose to potential tenants the existence of a marketing agreement. 
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COMPENSATION 

Issue 5: Are there instances in which compensation should be required? If yes, by whom, to 

whom, for what, and how is the cost to be determined? 

Recommendation: The Commission recommends that all costs related to access should be 

reasonable and nondiscriminatory. However, a fee imposed solely for the privilege of providing 

telecommunications service in an MTE creates a barrier to competitive entry; therefore, it is not in 

the public interest and should not be allowed. To the extent the Commission has jurisdiction, it will 

develop rules in order to set standards for determining compensation for costs related to access. 

Summary of Initial Positions 

BellSouth: Except to the extent that COLR tariffs and the Commission's Rules address the 

issue of granting easements and support structures, no other legislative or regulatory dictates should 

be established relative to financial arrangements reached between owners, carriers, and tenants. 

When operating out of its franchised territory as an ALEC, with the freedom to serve or not serve, 

BellSouth will negotiate all terms and conditions of service with tenants and owners, regardless of 

whether or not other carriers offer service to the subject property. 

GTE: A multitenant location owner should not be allowed to charge access for an essential 

element in the delivery of telecommunications to the tenant. Telecommunications firms should not 

be required to pay multitenant location owners for the ability to terminate network facilities that are 

needed to provide services to tenants of the MTE and that are essential to the public welfare and a 

necessary part of the building or property infrastructure. Costs for all types of facilities and other 

common area costs should be recovered fiom tenants through normal rental payments. 

Sprint: The costs of installing the necessary facilities at the property should be included in 

the rental charge or allocated as a matter of separate contract between the landlord and tenant, but 

should not involve the carrier. Unless an MTE owner can recover these costs fiom the customer 

requesting the service, forcing carriers to pay these costs creates an implicit subsidy in favor of MTE 

tenants. 
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Cox: Building ownem should provide access to interbuilding wiring and intrabuilding wiring 

at no cost to the service providers. Access to phone service should be treated similarly to other 

utility service. If access is applied to all telecommunications service providers on a 

nondiscriminatory basis, a reasonable fee for equipment space rental only may be appropriate. 

e.spire: The critical issues with respect to compensation are: 1) compensation must be 

nondiscriminatory; 2) at a minimum, compensation cannot be required until the ILEC is actually 

paying compensation to the landlord; and 3) compensation should not exceed the landlord's cost of 

providing access. 

Intermedia: Access should be offered on a competitively neutral basis. Where access 

requires a more obtrusive presence, the terms and conditions of that access should be negotiated 

among the affected persons. 

OpTel: Landlords, owners, building managers, and condominium associations or their 

agents should be able to impose reasonable and nondiscriminatory charges for the use of customer 

premise equipment by carriers. 

TCG: If building owners may require telecommunications service providers to pay 

reasonable and nondiscriminatory compensation for physical occupation of common property by 

facilities used to provide service to customers in MTEs, the Commission should be authorized to 

determine just compensation for purposes of the Fifth Amendment Takings Clause, subject to 

judicial review. Compensation should be determined pursuant to nondiscriminatory rates set by the 

Commission reflecting the actual cost to the MTE owner of making the required space available for 

installation of telecommunications equipment of the particular service provider. 

Teligent: Equal and nondiscriminatory access to tenants in MTEs should be applied to all 

telecommunications carriers. Ideally, access should be granted for fiee or subject to a nominal fee 

inasmuch as the ILEC is rarely charged. Reasonable compensation may vary depending upon the 

level of access required and the amount of space that will be occupied. 

Time Warner: Supports affirmation of the Commission's jurisdiction over matters of 

building access and adoption of the following broad policies: 1) reasonable compensation for use 

of equipment space and installation of conduit and wiring in an MTE shall be presumed diminimus 

unless a property owner offers evidence to rebut the presumption, 2) a prohibition on the imposition 
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of any fee for the use of raceways and ceiling space, and 3) a prohibition on building owners from 

requiring competitive service providers to pay for building access unless the incumbent provider is 

immediately subject to the same compensation terms for both existing and new facilities in the 

building. 

WorldCom: If the building owner provides space for telecommunications equipment, then 

the telecommunications provider should make the owner whole. However, any access requirement 

should be revenue neutral to the building owner. 

BOMA: Landlords have the constitutional authority to require all service vendors desiring 

to do business with tenants in their buildings to pay license, access, or other fee compensation as a 

condition of gaining access to their buildings and tenants. All terms and conditions with respect to 

access, including compensation should be subject to consent agreements between the landlord and 

the telecommunications provider. 

CAI: Any compensation to be provided community associations for the use of common 

property should be k l y  negotiated between telecommunications service providers and community 

associations. The state should not intervene in this process. 

FAA: Compensation in the non-owner residential setting is appropriate on a limited basis. 

Property owners should have the right to sell or lease their property &e., physical space or wiring) 

for fair market value. 

FAHA: Did not submit a response on this issue. 

ICSC: Any compensation is reasonable if agreed to by the building owner and the 

telecommunications provider. The reasonableness of compensation is market driven and it cannot 

and should not be arbitrarily measured or fixed by the FPSC or the Legislature. 

REALTORS: Compensation should be required for space occupied, renovations, repairs, 

after-hour entry, after-hours costs for building security, maintenance, etc. Actual compensation 

should be determined by contract. However, conditions should not be discriminatory. 

Analysis 

The issue of compensation was raised in connection with fees and costs for access to physical 

space in the common areas designated for utility services. The position of the property owners and 
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landlords is that they are constitutionally entitled to compensation for space occupied, renovations 

and repairs, and after-hours access. In their opinion, to mandate access by all telecommunications 

companies without any compensation would be an unconstitutional taking. Competitive ALECs 

believe there should be nondiscriminatory access to all tenants in an MTE. The ILECs believe that 

no fee should be required of them as long as they are serving as COLR. Where the ILECs are 

guaranteed access to MTEs without being required to pay a fee and the same is not provided to 

ALECs, a competitive disadvantage may be created and this may impede competition. 

In most MTEs the ILEC has historically incurred the costs of installation for the purpose of 

serving tenants but has not paid a fee for that access. Ongoing costs related to the repair and 

maintenance of equipment are typically bome by the ILEC. Similarly, the provisions creating 

competition allow an MTE to be served by a facilities-based ALEC, which may install and own lines 

in the building. 

At the present time, the only provision for an ILEC, serving as the COLR, to pay access costs 

relating to providing service to a customer in an MTE is in the Commission's rule on STS. Rule 25- 

24.575 (7) Florida Administrative Code, states: 

The carrier of last resort of local exchange telecommunication services shall use the 
STS provider's or the STS building owner's cable, if made available, to gain access 
to the tenant. The carrier of last resort of local exchange telecommunication 
services shall be required to provide reasonable compensation. Such compensation 
shall not exceed the amount it would have cost the carrier of last resort of local 
exchange telecommunication services to serve the tenant through installation of its 
own cable. This cost must be calculated on a pro rata basis. 

The costs which are bome by COLRs in STS environments are those associated with the use of 

existing equipment owned by the building owner or the STS provider. The Commission does not 

intend to suggest or recommend any change to the existing STS rule or COLR responsibilities. 

In addition to costs directly related to installation of facilities, the compensation issue also 

encompasses fees related to access. The issue of landlords charging a fee for access to their 

buildings has been contentious in this proceeding. The nightmare of innumerable companies 

demanding and being absolutely entitled to infinite floor space, roof access, and 24 hour repair 

access was well explicated by property owners and landlords. These concems are well-founded to 

a limited extent; however, they are mitigated by two factors: (1) resellers do not require physical 
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access or space; and (2) economic efficiencies will limit the number of facilities-based ALECs 

interested in serving an MTE. As discussed in an earlier portion of this report, any reseller wishing 

to provide service to a customer in an MTE does not require physical access or floor space for 

equipment. The costs for providing reseller service are govemed by an interconnection agreement 

between the existing service provider in the building and the reseller. Thus, access to tenants in an 

MTE by a reseller is totally “transparent” to building owners. 

Demand for floor space and access to buildings by facilities-based carriers will be limited 

by economics. That is to say, a company will be willing to install its equipment in a building only 

if it believes that it will get sufficient return on its investment. This practical reality was discussed 

in the last workshop, and participants agreed that there would be some limitation, as a “practical 

business matter,” on the number of facilities-based carriers coming into an MTE. It should be noted 

that in discussing facilities-based carriers, the FPSC is referring to any equipment or facilities being 

installed, some installations being more comprehensive or requiring more space or access than 

others. 

Although ‘landlords argue that access to tenants by telecommunications companies without 

compensation would constitute an unconstitutional taking, that argument fails where the property 

being used to provide telecommunications services or to hold equipment has already been designated 

for utility use and dedicated to public use. Reasonable access without compensation for use of 

property already surrendered for utility purposes does not constitute a taking. However, such space 

is finite and some consideration must be given to instances where the designated utility space in an 

MTE is inadequate for a particular carrier’s needs. 

To the extent a facilities-based carrier installs equipment in an area already surrendered for 

utility purposes, and the existing carrier obtained access to that space at no charge, additional 

carriers should also be provided access at no charge. However, where the designated utility space 

in an MTE is inadequate for a particular carrier’s needs, such as when the existing floor space or 

conduit is insufficient or an entirely different space is required, reasonable compensation should be 

provided to the landlord. The landlord may also be entitled to recover reasonable and 

nondiscriminatory costs associated with the maintenance and repair of telecommunications 

equipment. However, a fee imposed solely for the privilege of obtaining access creates a barrier to 

competitive entry and is not in the public interest. 
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Conclusion 

Any costs charged to telecommunications companies by landlords should be reasonable and 

’ nondiscriminatory. To the extent a facilities-based carrier installs equipment in an area already 

dedicated to public use, and the existing carrier obtained access to that space at no charge, additional 

carriers should also be provided access at no charge. However, where the designated utility space 

is inadequate for a particular carrier’s needs, reasonable compensation should be provided to the 

landlord. The landlord may also be entitled to recover reasonable and nondiscriminatory costs 

associated with the maintenance and repair of telecommunications equipment. However, a fee 

imposed solely for the privilege of obtaining access creates a barrier to competitive entry; therefore, 

it is not in the public interest and should not be allowed. To the extent the Commission has 

jurisdiction, it should develop rules in order to set reasonable standards for determining 

compensation for costs related to access. The Commission’s recommended standards for reasonable, 

nondiscriminatory, and technologically neutral access are set forth in the section on jurisdiction. 

However, if it is determined by the Legislature that landlords may collect a fee for access, 

over and above the actual costs for installing facilities, any statute addressing that issue should also 

address whether space already being provided for no fee would then become subject to fees and 

whether the COLR providing mandated service must pay any fee at all. Further, no such fee may 

be charged to tenants unless the landlord is a certificated telecommunications company. 
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JURISDICTION 

Issue 6: What is the proper forum for settling disputes and property claims regarding access 

to tenants in MTEs by telecommunications companies, i.e., Florida Public Service 

Commission, district court, legislative action, other? 

Recommendation: Adopting legislation which sets forth standards for reasonable, 

nondiscriminatory, and technologically neutral access would assist in resolving the controversies 

between the landlords and telecommunications services providers. Any legislation developed should 

specifically describe the forum for resolving access-related disputes. Jurisdiction for resolving 

access could remain with the state courts; however, granting jurisdiction to the Commission would 

having the following advantages: (1) Commission experience in all aspects of the 

telecommunications industry, (2) Commission contract experience in access and arbitration issues 

under the federal act, and (3) uniformity of decisions on a statewide basis. For these reasons, the 

Commission recommends that it is the appropriate authority for resolving access issues. 

The FPSC recommends that a threshold for bringing disputes and standards for review 

should be as follows: 

1. 

2. 

3. 

4. 

5 .  

6.  

Tenants, landlords, and telecommunications providers should make every reasonable 
effort to negotiate access to a tenant requesting service. 

A landlord may charge a utility or tenant the reasonable and nondiscriminatory costs 
of installation, easement, or other costs related to providing service to the tenant. 

The tenant should be responsible for obtaining all necessary easements. 

A landlord may impose conditions reasonably necessary for the safety, security, and 
aesthetics of the property. 

A landlord may not deny access to space or conduit, previously dedicated to public 
service, if that space or conduit is sufficient to accommodate the facilities needed for 
access. 

A landlord may deny access where the space or conduit required for installation is not 
sufficient to accommodate the request or where the installation would harm the 
aesthetics of the building. 
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7. A landlord may not charge a fee solely for the privilege of providing 
telecommunications service in an RITE. 

Summary of Initial Positions 

Given that preserving the integrity of E9 1 P was the original sixth issue, not all participants 

provided written or oral opinions regarding the jurisdiction issue. To the extent that positions were 

enunciated, they are summarized below. 

BellSouth: If the FPSC believes its authority over access issues is unclear, it should obtain 

a clarification from the Legislature. However, access should be a matter of free market negotiations 

between the property owner, end user(s), and the carrier. 

Cox: On the limited issue of marketing agreements, as long as the term of the agreement 

relates to the provision of local exchange service the Commission has jurisdiction. 

e.spire, Teligent, and Time Warner: The Commission's broad jurisdiction to promote 

telecommunications competition extends to tenant end users in MTEs and serves as the jurisdictional 

basis for mandating direct and nondiscriminatory access. Notwithstanding the Supreme Court 

opinions to the contrary, should the Commission believe its authority does not permit it to require 

MTE owners to allow nondiscriminatory telecommunications company access to tenant end users, 

it should request such authority from the Legislature. 

Intermedia: There is concurrent jurisdiction in some areas. The circuit court's jurisdiction 

is granted under Article 5 of the Florida Constitution, and the FPSC cannot do certain things such 

as adjudicate contracts, award damages, or provide injunctive equitable relief. There is primary 

jurisdiction doctrine that says where a court, has its own jurisdiction and there appears to be 

concurrent jurisdiction, it will often defer to the FPSC to do something that looks like fact finding 

with a special master, and that decision can be used and presented to a jury in a court trial. 

TCG: The federal district court stated in the GuZfPower case that the statutory scheme 

under which the FCC would resolve a dispute concerning rates for access to electricity poles subject 

to judicial review overcame the constitutional taking objection. TCG believes that, to the extent 

there is a taking, a similar statutory scheme authorizing the FPSC to resolve compensation disputes, 

subject to judicial review, would be valid and lawful. TCG urges the Commission to request from 
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the Legislature the requisite authority to allow nondiscriminatory telecommunications company 

access to tenant end users in MTEs. 

BOMA: It is not at all clear that an administrative body like the Commission is permitted 

to determine just compensation. Under Mononguhelu, neither the Florida Legislature nor the 

Commission may establish compensation to be paid to a building owner who is forced to permit the 

physical occupation of his property. 

FAA: The Court system is the proper venue for resolving access-related disputes. 

Analysis 

Generally, the participants in this special project wanted the current jurisdiction to remain 

with the present institutions. Building owners wanted mandatory multitenant access to be an issue 

dealt with in the circuit court. Specifically, the FAA remarked that the Constitution mandates that 

the court has to have some jurisdiction for a mandatory access law. Additionally, the FAA pointed 

out that if the Commission is made a venue for disputes pertaining to multitenant access then 

hundreds of thousands of condominiums, not even including the homeowners associations and malls, 

would open a floodgate of access issues that the Commission would not be able to handle. The 

ALECs indicated that it would also be difficult to leave the courts out of the process. 

Similarly, it was also recognized that jurisdiction can be overlapping and some issues are 

exclusive to either the courts or the FPSC but others can be shared. However, BellSouth purported 

that access to telecommunications services is an area over which the Commission has jurisdiction. 

As the issues and positions developed through the workshop process, participants wanted 

to explore the issue of what court or agency would have jurisdiction over disputes arising from 

legislation proposed, if any, as a result of this study. This section addresses the Commission’s 

current authority, property rights law, contract law, and recommended standards for review of access 

issues. 

Authority of the FPSC 

Jurisdiction for dispute resolution of mandatory access to private property owners by 

telecommunications carriers has been enumerated under the U.S. Constitution, the Florida 

Constitution, statutory authority, and case law. Either express or implied statutory authority has to 
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exist for the FPSC to regulate telecommunications providers. The FPSC is an administrative agency 

created by the Legislature, and as such, “the Commission’s powers, duties and authority are those 

and only those that are conferred expressly or impliedly by statute of the State.” City of Cape Coral 

v. GAC Utilities, Inc. of Florida, 281 So.2d 493,496 (Fla. 1973). 

The Florida Constitution allows administrative commissions to exercise quasi-judicial power 

in matters connected with the functions of their offices. Quasi-judicial power is vested in the FPSC 

by Article V, Section 1, Florida Constitution: “Commissions established by law, or administrative 

officers or bodies may be granted quasi-judicial power in matters connected with the hc t ions  of 

their offices.” 

Section 364.01, Florida Statutes, grants the Commission exclusive jurisdiction in regulating 

telecommunications providers and services. Pursuant to Section 364.01 (l), Florida Statutes, “The 

Florida Public Service Commission shall exercise, over and in relation to telecommunications 

companies, the powers conferred by this chapter.” Section 350.01 1, Florida Statutes, confers on the 

FPSC exclusive jurisdiction to “regulate and supervise each public utility with respect to its rates 

and service.” Pursuant to Section 364.01(3)(a), Florida Statutes, the FPSC is also charged with 

exercising exclusive jurisdiction in order to “protect the public health, safety, and welfare by 

ensuring that basic telecommunications services are available to all residents of the state at 

reasonable and afTordable prices.” 

The Commission’s expertise does not lie in the areas of property and contract law. The 

Commission has vast experience in resolving disputes between customers and utilities in assuring 

quality and reliability of service. The Commission has more recently gained expertise in contract 

arbitration and interpretation under the Act. 

Jurisdiction Over Property Rights 

Judicial powers are granted to state courts pursuant to Article V of the Florida Constitution. 

Traditionally, the state courts have exercised authority over property law disputes. Property rights 

can be distinguished fiom telecommunications law as a fhdamental constitutional right under both 

the Fifth Amendment (applied to the states via the Fourteenth Amendment) of the U.S. Constitution 

and Article X, Section 6, of the Florida Constitution (governs the State’s power of eminent domain, 
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the taking power).39 The Commission does not currently have authority to adjudicate property rights 

issues. Therefore, any legislation drafted should include a specific delineation of jurisdiction. 

Jurisdiction Over Contracts 
The FPSC has limited jurisdiction in contract disputes. Historically, contract disputes 

between parties have been settled in the state courts. In 1997, the Supreme Court of Florida held 

that the Commission lacked authority to decide private contract issues between a 

telecommunications company and a multitenant condominium owners' association. In Telco 

Communications Co. v. Clark, 695 So.2d 304 (Fla. 1997), the Commission determined that a 

telecommunications company was required to obtain a certificate of necessity and found that the 

company had no legitimate claim for nonperformance of the lease agreement contract from the 

association for inside wire. The Florida Supreme Court held that there was no statutory authority, 

express or implied, for the Commission's ruling on the type of contract issue involved and M e r  

decided that the resolution of contractual issues should be decided by the circuit court. Id. at 309. 

The FPSC lacks authority to resolve any private contract issues between telecommunications 

companies and building owners. Additionally, parties can not confer jurisdiction on the Commission 

by the language in the contract. United Telephone Co. of Florida v. Florida Public Service Comm 'n, 

496 So2d 1 16, 11 8-19 (Fla. 1986). 

To the extent that some Circuit Court proceedings involve both regulatory and contractual 

disputes or require the FPSC's expertise for resolution, the courts may defer to the Commission's 

expertise and exclusive jurisdiction on regulatory issues. The Supreme Court in Telco granted the 

motion for referral to the FPSC for the regulatory matters over which the Commission had 

jurisdiction, but retained jurisdiction over the contract issues. Telco. at 307. In Southern Bell Tel. 

& Tel. Co. v. Florida Pub. Sew. Comm'rz, 453 So.2d 780 (Fla. 1984)' the court also held that the 

FPSC was authorized to review intrastate toll settlement agreements and disapprove any such 

agreement if detrimental to the public interest where the Legislature had given the Commission 

39Article X, Section 6 of the Florida Constitution strictly mandates that takings of private property should be 
for the public, not a private purpose. Section 6 provides: "NO private property shall be taken except for a public 
purpose and with fill compensation therefor paid to each owner or secured by deposit in the registry of the court and 
available to the owner." 
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statutory authority to adjudicate such disputes as are properly related to the Commission’s essential 

function as regulator of utility rates and services. Id, at 783. 

The Act requires state commissions to review negotiated agreements between 

telecommunication companies. Both Chapter 364, Florida Statutes, and the Act encourage parties 

to enter into negotiated interconnection agreements to implement competition. The FPSC has been 

given exclusive jurisdiction to either reject or approve such agreements under $47 U.S.C. 252(e).40 

Furthermore, the FPSC has jurisdiction to arbitrate any unresolved issues of telecommunication 

 agreement^.^^ Property owner Contractual agreements with third parties do not fall under the Act. 

The authority provided to the FPSC to evaluate the negotiated agreements of telecommunication 

companies is narrowly construed and does not include contracts between third parties and property 

owners. Any expertise the Commission has in the area of contract law is specifically related to our 

expertise and authority in regulated industries. 

All compensation is not purely contractual as discussed in an earlier portion of this report. 

There are cost-related issues over which the FPSC has jurisdiction. Section 364.345@), Florida 

Statutes, gives the FPSC jurisdiction to prescribe the type, extent and conditions under which STS 

may be provided. Thus, the FPSC has exclusive jurisdiction in STS cases to determine costs related 

to the provision of service. 

9ection 252(e)states: 
(1) Approval required.-Any interconnection agreement adopted by negotiation or arbitration shall be 

submitted for approval to the State commission. A State commission to which an agreement is submitted shall 
approve or reject the agreement, with written findings as to any deficiencies. 

Grounds for rejection.-The State commission may only reject- 
“(A) an agreement (or any portion thereof) adopted by negotiation under subsection (a) if it finds that -- 

“(I) 

“(ii) 

the agreement(or portion thereof) discriminates against a telecommunications carrier not a 
party to the agreement; or 
the implementation of such agreement or portion is not consistent with the public interest, 
convenience, and necessity; 

4’Section 252@)( 1) states: 
(1) Arbitration-During the period fiom the 135th to the 160th day (inclusive) after the date on which an 

incumbent local exchange carrier receives a request for negotiation under this section, the carrier or any other party 
to the negotiation may petition a State commission to arbitrate any open issues. 
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Standards for Review 

As stated earlier, any legislation on access should have a standard of reasonableness and 

provide compensation for use of property. States such as Texas and Connecticut have passed 

legislation which defines the terms under which access is to be given and compensation is to be paid. 

Legislation in these states is fairly new and has not been tested in the courts. In the majority of 

states where access legislation has been passed, the states’ utility commissions have been given 

authority over access issues in MTEs. If reasonable, nondiscriminatory access is mandated in 

Florida, any disputes should be resolved following enunciated standards. In addition, a threshold 

for bringing disputes to appropriate forum for resolution should be developed. Based on the prior 

controversy at the Legislature, the polarization of the participants in the workshops, the growth of 

competition, and the instances of problems related to access experienced by the ALECs, legislation 

may be appropriate. Legislation would give all parties the guidelines necessary for access, may 

serve to lessen the polarization between them, and should serve to reduce impediments to 

competition in telecommunications. 

The standards for review of an access problem should first consider a threshold for initiating 

an action for access. To determine whether an access problem is ripe for resolution, there must first 

be a request for service to a telecommunications service provider by a tenant. The provider and the 

tenant must convey the request for access to the landlord. If the landlord is unresponsive, a written 

request should be submitted. A denial of access by the landlord should explain the basis for denial. 

If the telecommunications service provider and the tenant believe that the denial is unreasonable, 

discriminatory, or not technologically neutral, then, at that time, the dispute becomes ripe for 

resolution. The tenant and the provider would then file a complaint or petition to the appropriate 

forum. 

The following standards should apply in negotiating access or in determining whether a 

denial of access is reasonable: 

1. Tenants, landlords, and telecommunications providers should make every reasonable 
effort to negotiate access to a tenant requesting service. 

2. A landlord may charge a utility or tenant the reasonable and nondiscriminatory costs 
of installation, easement, or other costs related to providing service to the tenant. 

3. The tenant should be responsible for obtaining all necessary easements. 
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4. A landlord may impose conditions reasonably necessary for the safety, security, and 
aesthetics of the property. 

5 .  A landlord may not deny access to space or conduit, previously dedicated to public 
service, if that space or conduit is sufficient to accommodate the facilities needed for 
access. 

6 .  A landlord may deny access where the space or conduit required for installation is not 
sufficient to accommodate the request or where the installation would harm the 
aesthetics of the building. 

7. A landlord may not charge a fee solely for the privilege of providing 
telecommunications service in an MTE. 

Conclusion 

For purposes of this report, the FPSC concludes that its limited jurisdiction in matters of 

property rights and contract disputes should be considered if any legislation is passed regarding 

access in MTEs. The FPSC would not have authority over controversies pertaining to mandatory 

multitenant access without specific legislative authority. Jurisdiction for resolving access could 

remain with the state courts; however, granting jurisdiction to the Commission would having the 

following advantages: (1) Commission experience in all aspects of the telecommunications industry, 

(2) Commission contract experience in access and arbitration issues under the federal act, and (3) 

uniformity of decisions on a statewide basis. For these reasons, the FPSC recommends that the 

Legislature should specifically prescribe authority to the FPSC to determine issues such as: whether 

there is space for equipment; whether access to tenants is reasonably denied; the conditions for 

access; costs for access; and any other related issues. This will avoid any unnecessary confusion 

between the Commission’s jurisdiction and the jurisdiction of the state courts. Any such legislation 

should define the threshold for initiating an action for access and the standards for review. 
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RECOMMENDATIONS 

DEFINITION OF MULTITENANT ENVIRONMENT 

Issue 1: How should multitenant environment be defined? That is, should it include 

residential, commercial, transient, call aggregators, condominiums, office buildings, new 

facilities, existing facilities, shared tenant services, other? 

Conclusion 

Ifthe goal of the state and federal telecommunication legislation is to create an environment 

that enhances opportunities for customers to benefit from competition, then the definition of MTE 

should be broad. Based on the comments filed by the participants and the focus on encouraging 

competition, the Commission concludes that the definition of MTE should be inclusive of all types 

of structures and tenancies except condominiums, cooperatives, homeowners' associations,' those 

short-term tenancies specifically included in the EPSC's call aggregator rule, and all tenancies of 

13 months or less in duration. The conclusion to exclude condominiums, cooperatives, and 

homeowners' associations is based on the premise that these organizations are operated through a 

democratic process with each owner having a vote. Tenancies of 13 months or less are also 

excluded in order to ensure that landlords are not inordinately burdened by the requirement to 

provide access for short-term tenancies that are not described in the call aggregator rules. 

Recommendation 

The Commission recommends that the definition of MTE should be inclusive of all types of 

structures and tenancies except: (1) condominiums, as defined in Chapter 71 8, Florida Statutes; (2) 

cooperatives, as defined in Chapter 719, Florida Statutes; (3) homeowners' associations, as defined 

in Chapter 617, Florida Statutes; (4) those short-term tenancies specifically included in Rule 25- 

24.6 1 O( l)(a), Florida Administrative Code; and (5) all tenancies of 13 months or less in duration. 

DEFINITION OF MULTITENANT ENVIRONMENT 
TELECOMMUNICATIONS SERVICES 

Issue 2: What telecommunications services should be included in "direct access," i.e., basic 

local service (Section 364.02(2), Florida Statutes), Internet access, video, data, satellite, other? 
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Conclusion 

Support for limiting the definition of telecommunications services to those currently 

regulated under Chapter 364, Florida Statutes, is not overwhelming. However, the rapid growth and 

deployment of unregulated communications technologies (e,g., wireless, rooftop satellite dishes, 

video conferencing, coaxial cable voice and data services, etc.), may render any new broader 

statutory definition obsolete in a short time. Therefore, the services to which access applies should 

be limited to two-way telecommunications service to the public for hire within this state, pursuant 

to Section 364.02, Florida Statutes. 

Recommendation 

For purposes of MTE access, the Commission recommends that the definition of 

telecommunications services, as defined in Section 364.02, Florida Statutes, should not be amended. 

DEFINITION OF DEMARCATION POINT 

Issue 3: How should "demarcation point" be defined, Le., current FPSC definition (Rule 25- 

4.0345, Florida Administrative Code) or the federal Minimum Point of Entry (MPOE)? 

Conclusion 

Keeping the demarcation point as set forth in Rule 25-4.0345, Florida Administrative Code, 

versus moving to the W O E  is an issue that merits additional investigation by the FPSC. Moving 

to the MPOE may resolve some access issues by possibly giving the ALECs quicker access to the 

wiring; however, the inhibiting of the COLRs' ability to deliver service standards directly to the 

customer and allowing the possibility of an unregulated third party becoming a factor in service may 

outweigh the benefits of moving to the MPOE. Therefore, the Commission will conduct a staff 

workshop to gather information on the efficacy of rulemaking. At the conclusion of the workshop, 

if there is sufficient reason for rulemaking, a proceeding will be initiated. 

Recommendation 

Information gathered at the workshops did not lead to a conclusion on whether the current 

FPSC demarcation point should be changed to the federal W O E .  Therefore, the Commission will 

gather additional information through a staff workshop on how demarcation should be defined. At 
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the conclusion of the workshop, if there is sufficient reason for rulemaking, a proceeding will be 

initiated. 

CONDITIONS FOR PHYSICAL ACCESS 

Issue 4: In promoting a competitive market, what, if any, restrictions to direct access to 

customers in MTEs should be considered? In what instances, if any, would exclusionary 

contracts be appropriate and why? 

Conclusion 

Issues associated with access to tenants by facilities-based ALECs appear to be the most 

Controversial aspect of access in MTEs. Currently, there are only a limited number of facilities- 

based ALECs providing telecommunications service in Florida. Landlords’ concems that they may 

be deprived of the use of more property than just the “utility closet” are mitigated by the practical 

reality that there will only be a few facilities-based competitors in any one M E .  However, as 
competition in the telecommunications industry is encouraged, the landlords’ property rights should 

be protected by applying standards of reasonableness to the terms and conditions of access in MTEs. 

All parties involved in telecommunications access in MTEs should be encouraged to 

continue to negotiate in good faith using reasonable and nondiscriminatory standards. Tenants 

should be responsible for obtaining all necessary easements. Recommended standards for 

reasonable, nondiscriminatory, and technologically neutral access are identified in the section on 

jurisdiction. 

Exclusionary contracts between telecommunications companies and landlords are 

anticompetitive and should be against public policy. Therefore, exclusionary contracts should not 

be permitted in MTEs. 

There was also discussion of marketing agreements in which a landlord is compensated for 

a tenant’s becoming a customer of a particular telecommunications company. While these 

agreements are not as egregious and offensive to competition as exclusionary contracts, their use 

can result in discriminatory behavior, because the landlord who enters into such an agreement has 

a vested interest in each new customer subscribed under the marketing agreement. Therefore, 

landlords should disclose to potential tenants the existence of a marketing agreement. 
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Recommendation 

The Commission recommends that L E G ,  ALECs, landlords, and tenants be encouraged to 

negotiate all aspects of MTE access in good faith. Negotiations should be based on the premises of 

reasonable and nondiscriminatory access to MTEs. The Commission further recommends that 

tenants should be responsible for obtaining all necessary easements. 

The Commission recommends that exclusionary contracts are against public policy and 

should be prohibited. Marketing agreements are not as anticompetitive as exclusionary contracts. 

However, the Commission recommends that landlords disclose to potential tenants the existence of 

a marketing agreement. 

COMPENSATION 

Issue 5: Are there instances in which compensation should be required? If yes, by whom, to 

whom, for what, and how is the cost to be determined? 

Conclusion 

Any costs charged to telecommunications companies by landlords should be reasonable and 

nondiscriminatory. To the extent a facilities-based carrier installs equipment in an area already 

dedicated to public use, and the existing carrier obtained access to that space at no charge, additional 

carriers should also be provided access at no charge. However, where the designated utility space 

is inadequate for a particular carrier’s needs, reasonable compensation should be provided to the 

landlord. The landlord may also be entitled to recover reasonable and nondiscriminatory costs 

associated with the maintenance and repair of telecommunications equipment. However, a fee 

imposed solely for the privilege of obtaining access creates a barrier to competitive entry; therefore, 

it is not in the public interest and should not be allowed. To the extent the Commission has 

jurisdiction, it should develop rules in order to set reasonable standards for determining 

compensation for costs related to access. The Commission’s recommended standards for reasonable, 

nondiscriminatory, and technologically neutral access are set forth in the section on jurisdiction. 

However, if it is determined by the Legislature that landlords may collect a fee for access, 

over and above the actual costs for installing facilities, any statute addressing that issue should also 

address whether space already being provided for no fee would then become subject to fees and 
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whether the COLR providing mandated service must pay any fee at all. Further, no such fee may 

be charged to tenants unless the landlord is a certificated telecommunications company. 

Recommendation 

The Commission recommends that all costs related to access should be reasonable and 

nondiscriminatory. A fee imposed solely for the privilege of providing telecommunications service 

in an MTE creates a barrier to competitive entry; therefore, it is not in the public interest and should 

not be allowed. To the extent the Commission has jurisdiction, it will develop rules in order to set 

standards for determining compensation for costs related to access. 

JURISDICTION 

Issue 6: What is the proper forum for settling disputes and property claims regarding access 

to tenants in MTEs by telecommunications companies, Le., Florida Public Service 

Commission, district court, legislative action, other? 

Conclusion 

For purposes of this report, the FPSC concludes that its limited jurisdiction in matters of 

property rights and contract disputes should be considered if any legislation is passed regarding 

access in MTEs. The FPSC would not have authority over controversy pertaining to mandatory 

multitenant access without specific legislative authority. Jurisdiction for resolving access could 

remain with the state courts; however, granting jurisdiction to the Commission would having the 

following advantages: (1) Commission experience in all aspects of the telecommunications industry, 

(2) Commission contract experience in access and arbitration issues under the federal act, and (3) 

uniformity of decisions on a statewide basis. For these reasons, the FPSC recommends that the 

Legislature should specifically prescribe authority to the FPSC to determine issues such as: whether 

there is space for equipment; whether access to tenants is reasonably denied; the conditions for 

access; costs for access; and any other related issues. This will avoid any unnecessary confusion 

between the Commission’s jurisdiction and the jurisdiction of the state courts. Any such legislation 

should define the threshold for initiating an action for access and the standards for review. 

61 



Recommendation 

Adopting legislation which sets forth standards for reasonable, nondiscriminatory, and 

technologically neutral access would assist in resolving the controversies between the landlords and 

telecommunications services providers. Any legislation developed should specifically describe the 

forum for resolving access-related disputes. Jurisdiction for resolving access could remain with the 

state courts; however, granting jurisdiction to the Commission would having the following 

advantages: (1) Commission experience in all aspects of the telecommunications industry, (2) 

Commission contract experience in access and arbitration issues under the federal act, and (3) 

uniformity of decisions on a statewide basis. For these reasons, the Commission recommends that 

it 'is the appropriate authority for resolving access issues. 

The FPSC recommends that a threshold for bringing disputes and standards for review 

should be as follows: 

1. Tenants, landlords, and telecommunications providers should make every reasonable 
effort to negotiate access to a tenant requesting service. 

2. A landlord may charge a utility or tenant the reasonable and nondiscriminatory costs 
of installation, easement, or other costs related to providing service to the tenant. 

3. The tenant should be responsible for obtaining all necessary easements. 

4. A landlord may impose conditions reasonably necessary for the safety, security, and 
aesthetics of the property. 

5 .  A landlord may not deny access to space or conduit, previously dedicated to public 
service, if that space or conduit is sufficient to accommodate the facilities needed for 
access. 

6. A landlord may deny access where the space or conduit required for installation is not 
sufficient to accommodate the request or where the installation would harm the 
aesthetics of the building. 

7. A landlord may not charge a fee solely for the privilege of providing 
telecommunications service in an M E .  
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General btatutes of Connecticut, R...itle- 16 - Public Service Companies http://www.cslnet.ctstateu.edu/statutes/titie 16/t 16-p9.htm#IJ 

modification is required due to previously unforeseen circumstances. 
(P.A. 94-83. S. 9, 16.) 
History: P.A. 94-83 effective July I ,  1994. 

providers: Service, wiring, compensation, regulations, civil penalty. 

(a) As used in this section: (1) "Occupied building" means a building or a part of a 
building which is rented, leased, hired out, arranged or designed to be occupied, or is 
occupied (A) as the home or residence of three or more families living independently of 
each other, (B) as the place of business of three or more persons, firms or corporations 
conducting business independently of each other, or (C) by any combination of such 
families and such persons, firms or corporations totaling three or more, and includes 
trailer parks, mobile manufactured home parks, nursing homes, hospitals and 
condominium associations. (2) "Telecommunications provider" means a person, firm or 
corporation certified to provide intrastate telecommunications services pursuant to 
sections 16-247f to 16-247h, inclusive. (b) No owner of an occupied building shall 
demand or accept payment, in any form, except as provided in subsection (f) of this 
section, in exchange for permitting a telecommunications provider on or within his 
property or premises, or discriminate in rental charges or the provision of service 
between tenants who receive such service and those who do not, or those who receive 
such service from different providers, provided such owner shall not be required to bear 
any cost for the installation or provision of such service. (c) An owner of an occupied 
building shall permit wiring to provide telecommunications service by a 
telecommunications provider in such building provided: (1) A tenant of such building 
requests services from that telecommunications provider; (2) the entire cost of such 
wiring is assumed by that telecommunications provider; (3) the telecommunications 
provider indemnifies and holds harmless the owner for any damages caused by such 
wiring; and (4) the telecommunications provider complies with all rules and regulations 
of the Department of Public Utility Control pertaining to such wiring. The department 
shall adopt regulations, in accordance with the provisions of chapter 54, which shall set 
forth terms which may be included, and terms which shall not be included, in any 
contract to be entered into by an owner of an occupied building and a 
telecommunications provider concerning such wiring. No telecommunications provider 
shall present to an owner of an occupied building for review or for signature such a 
contract which contains a term prohibited from inclusion in such a contract by 
regulations adopted hereunder. The owner of an occupied building may require such 
wiring to be installed when the owner is present and may approve or deny the location at 
which such wiring enters such building. (d) Prior to completion of construction of an 
occupied building, an owner of such a building in the process of construction shall 
permit prewiring to provide telecommunications services in such building provided that: 
(1) The telecommunications provider complies with all the provisions of subdivisians 
(2), (3) and (4) of subsection (c) of this section and subsection ( f )  of this section; and (2;) 
all winng other than that to be directly connected to the equipment of a 
telecommunications service customer shall be concealed within the walls of such 
building. (e) No telecommunications provider may enter into any agreement with the 
owner or lessee of, or person controlling or managing, an occupied building serviced by 
such provider, or commit or permit any act, that would have the effect, directly or 
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indirectly, of diminishing or interfering with existing rights of any tenant or other 
occupant of such building to use or avail himself of the services of other 
telecommunications providers. ( f )  The department shall adopt regulations in accordance 
with the provisions of chapter 54 authorizing telecommunications providers, upon 
application by the owner of an occupied building and approval by the department, to 
reasonably compensate the owner for any taking of property associated with the 
installation of wiring and ancillary facilities for the provision of telecommunications 
service. The regulations may include, without limitation: (1) Establishment of a 
procedure under which owners may petition the department for additional compensation; 
(2) Authorization for owners and telecommunications providers to negotiate settlement 
agreements regarding the amount of such compensation, which agreements shall be 
subject to the department's approval; (3) Establishment of criteria for determining any 
additional compensation that may be due; (4) Establishment of a schedule or schedules 
of such compensation under specified circumstances; and (5) Establishment of 
application fees, or a schedule of fees, for applications under this subsection. (g) Nothing 
in subsection ( f )  of this section shall preclude a telecommunications provider from 
installing telecommunications equipment or facilities in an occupied building prior to the 
department's determination of reasonable compensation. (h) Any determination by the 
department under subsection ( f )  regarding the amount of compensation to which an 
owner is entitled or approval of a settlement agreement may be appealed by an aggrieved 
party in accordance with the provisions of section 4-1 83. (i) Any person, firm or 
corporation which the Department of Public Utility Control determines, after notice and 
opportunity for a hearing as provided in section 16-4 1, has failed to comply with any 
provision of subsections (b) to (e), inclusive, of this section shall pay to the state a civil 
penalty of not more than one thousand dollars for each day following the issuance of a 
final order by the department pursuant to section 16-41 that the person, firm or 
corporation fails to comply with said subsections. 
lP.A. 94-106, S. 1.) 

1985. 

Every telephone company organized before May 23, 1985, under special or general law, 
for the transaction of a telephone exchange business, in whole or in part, is limited in its 
operation, so far as pertains to the telephone exchange business, to the limits of the town 
or towns in which the plant and structures of such company, association or corporation 
actually existed and were in operation, in whole or in part, on such date, except upon a 
finding that public convenience and necessity require an extension of such limits as 
hereinafter provided. 
11949 Rev., S. G60: P.A. 85-187. S. 6. 15.1 
History: P.A. 85-1 87 applied provisions of section to every telephone company organized before May 23, 1985, instead of to 
every company, association or corporation organized before May 3, 1899. 

telephone companies. 

Every telephone company whose plant was in existence and in operation on May 23, 
1985, desiring to extend its telephone exchange business to another town or towns, is 
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Statute 58-2553 
Chapter 58.--PERSONAL AND REAL PROPERTY 

Article 25.--LANDLORDS AND TENANTS 

58-2553. Duties of landlord; agreement that tenant perform landlord's duties; limitations. (a) Except 
when prevented by an act of God, the failure of public utility services or other conditions beyond the 
landlord's control, the landlord shall: 

(1) Comply with the requirements of applicable building and housing codes materially affecting health 
and safety. If the duty imposed by this paragraph is greater than any duty imposed by any other 
paragraph of this subsection, the landlord's duty shall be determined in accordance with the provisions of 
this paragraph; 

(2) exercise reasonable care in the maintenance of the common areas; 

(3) maintain in good and safe working order and condition all electrical, plumbing, sanitary, heating, 
ventilating and air-conditioning appliances including elevators, supplied or required to be supplied by 

' such landlord; 

(4) except where provided by a govemmental entity, provide and maintain on the grounds, for the 
common use by all tenants, appropriate receptacles and conveniences for the removal of ashes, garbage, 
rubbish and other waste incidental to the occupancy of the dwelling unit and arrange for their removal; 
and 

(5) supply running water and reasonable amounts of hot water at all times and reasonable heat, unless 
the building that includes the dwelling units is not required by law to be equipped for that purpose, or 
the dwelling unit is so constructed that heat or hot water is generated by an instailation within the 
exclusive control of the tenant and supplied by a direct public utility connection. Nothing in this section 
shall be construed as abrogating, limiting or otherwise affecting the obligation of a tenant to pay for any 
utility service in accordance with the provisions of the rental agreement. The landlord shall not interfere 
with or refuse to allow access or service to a tenant by a communication or cable television service duly 
h c h i s e d  by a municipality. 

(b) The landlord and tenants of a dwelling unit or units which provide a home, residence or sleeping 
place for not to exceed four households having common areas may agree in writing that the tenant is to 
perform the landlord's duties specified in paragraphs (4) and (5) of subsection (a) of this section and also 
specified repairs, maintenance tasks, alterations or remodeling, but only if the transaction is entered into 
in good faith and not for the purpose of evading the obligations of the landlord. 

(c) The landlord and tenant of any dwelling unit, other than a single family residence, may agree that the 
tenant is to perform specified repairs, maintenance tasks, alterations or remodeling only if: 

(1) The agreement of the parties is entered into in good faith, and not to evade the obligations of the 
landlord, and is set forth in a separate written agreement signed by the parties and supported by adequate 
consideration; 

(2) the work is not necessary to cure noncompliance with subsection (a)( 1) of this section; and 

(3) the agreement does not diminish or affect the obligation of the landlord to other tenants in the 
premises. 

(d) The landlord may not treat performance of the separate agreement described in subsection (c) cf this 
section as a condition to any obligation or the performance of any rental agreement. 
History: L. 1975, ch. 290, S. 14; L. 1982, ch. 230, S. 2; July 1. 
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In the Matter of the Commission's Investigation into the 
Detariffing of the Installation and Maintenance of Simple 

and Complex Inside Wire 

Case No. 86-927-TP-COI 

PUBLIC UTILITIES COMMISSION OF OHIO 

1994 Ohio W C  LEXIS 778 

September 29, 1994 

PANEL : 
[*11 

Craig A. Glazer, Chairman; J. Michael Biddieon; J o l w  Barry Butler; Richard 
M. Fanelly; David W. Johnson 

OPINION : 
S0PP"TAzI FINDING AND ORDER 

The Conmission finds: 

I. Background 

To better understand the subject of this Entry same definitions are in order 
Inside wire refers to the cuetaner premise portion of telephone plant which 
connects station components to each other and to the telephone network. Inside 
wire in conjunction with customer premise equipment (CPK) constitutes all 
telephone plant located on the custamer's side of the demarcation point marking 
the end of the telephone network. Generally, m y  inside wire which connects 
station components to each other or to cammon equipment of a private branch 
exchange ( P a )  or key system is classified as complex. Simple inside wire is 
any inside wire other than canplex wire. 
inside wire installed prior to Jmuary 1, 1987. 

Embedded inside wire is defined as 

Also to better understand this order, it is necessary to first understand the 
history of inside wire at the federal level. 
wire has historically been handled began in 1979. 
Rulemaking released on Augu8t 14, [e21 1979, in CC Docket No. 79-105 
(79 -105) , the Federal Communications Connnission (FCC) proposed, among other 
things, the expeneing, as opposed to capitalization, of the Station Connections 
AcCOUnt 232. The 79-105 proceeding was initiated by a petition filed by 
American Telephone and Telegraph Company (AT&T) in response to an FCC decision 
in Docket No. 19129, in which the FCC held that its current accounting Bystem 
should be modified to place the burden of all costs associated with station 
connections on the causative ratepayer, as opposed to the then-current system 
which placed the burden on present and future ratepayers. 
to AThT's petition in 79-105, bifurcated the Station Connections Account 232, 
creating two separate accounts. The Station Connections-Other Account 242 
includes costs associated with the wire after the telephone pole or pedestal, 
which includes the telephone drop and underground cable, up to and including the 

Changes in the way that inside 
In a Notice of Proposed 

The FCC, responding 
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protector grounding. The Stations Connection Inside Wire Account 232 includes 
the remaining wire extending through a premise, after the protector, including 
telephone jacks. On March 31, 1981, the FCC released its First Report and 

expensing 
of all inside wire installation and repair services in Account 232. The FCC 
further concluded that the Stations Connections-Other Account 242 should not be 
subject to any accounting or regulatory changes. 

Order [+31 in 79-105 requiring a four-year, phase-in to 100 percent 

The FCC, in making these accounting changes, noted in the 79-105 order its 
belief that the final answer, as it concerned inrib. wirm, did not rest with 
accounting changes, but rather with the ultimate deregulation of local exchange 
company (LEC) -provided iarido riro installation and maintenance services. The 
FCC concluded that ultimate deregulation of these i m i d o  vir. services would 
increase customer choice of installation and maintenance providers, broaden the 
scope of business opportunities for independent vendors, and further aid in 
eliminating the anticanpetitive inequity the LECs held in 8ccmrring customers. 
The FCC went on to state, however, that at would be inappropriate at that time . 
to order such deregulation without first allowing interested parties to ccmnent, 
as well as to provide the neceesary input to the technical and administrative 
questions. 

On October 4, 1982, the PCC released a Notice of 1.41 Proposed 
Rulemaking in CC Docket No. 82-681 which, among other things, requested cwunents 
on new accounting changes to provide for the detariffing of intrasystem wire 
(i.e., colnplex inside wire or inside wire consisting of more than two lines). 
On October 6, 1983, the PCC adopted at Pirat Report and Order in this docket, 
ordering the detariffing of LEC-provided cable/wire installed as part of the 
intrasystem wire of detariffed PBXe and key systems, effective January 1, 1984. 
The FCC, in detariffing LEC-provided complex inside wire installation service, 
also required that all associated costs and revenues resulting from the 
provision of complex inside wire installations be accounted for below-the-line 
for ratemaking purposes. As a result, the FCC actually deregulated the 
provision of this service. The FCC did not, at thir time, deregulate the LEC's 
provision of complex inside wire maintenance services nor the installation of 
either simple (i.e., inside wire consisting of two wires or less) or complex 
inside wire. 

On July 5, 1985, the PCC adopted its Memorandum Opinion and Order in yet 
another docket, CC Docket 81-216. That order did not deregulate the 
ins tal lat ion of t e5 1 simple inside wire, but did allow subscribers to install 
their own business and residential one and two-line inside ware. 

On January 30, 1986, the FCC adapted its Second Report and Order in CC Docket 
79-105, detariffang the installation of simple inside wire and the maintenance 
of both simple and cornplex inride wire, and preempting the states frcm 
regulating the provision of there semices, effective January 1, 1987. In 
addition to detariffing inride wire semice8, the PCC required that all inside 
wire costs and revenues be accounted below-the-line for ratemaking purposes. 
The FCC indicated that this undertaking was necessary to generate cost savings 
from a reduction in regulatory burdens and an expansion of the coolpetitive 
environment for the installation and maintenance of inside wire. The FCC also 
ordered all LECs to relinquirh ownership of all inside wire after it had been 
either eqenscd or fully amortized. However, in a subsequent Memorandum Opinion 
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and Order of November 13, 1986, in CC Docket 79-105, the FCC revisited the 
relinquishment issue and decided that relinquishment of inside wire ownership 
was not the best method to achieve its inside wire detariffing [*61 
objectives. The FCC stated that such action would result in unnecessary costs 
upon the LECs in attempting to identify, for purposes of relinquishment, wire 
that had been was expensed as opposed to capitalized. Therefore, the LECs were 
not required to relinquish ownership of the inside wire. 

As a result of the FCC's release of its Noveaber 13, 1986, Memorandum Opinion 
and Order in CC Docket No. 79-105, the National Amsociation of Regulatory 
Utilities Commissioners (NARUC) filed a petition with the United States Court of 
Appeals for the District of Colurnbia Circuit challenging the FCC's preemptive 
authority over the states' regulatory authority and the intrastate portion of 
the LECs' simple inside wire services. In its decision in National Association 
of Regulatory Utility Coannissioners VB. The Federal Commmicatione Commission, 
880 F. 2d 422 (D.C. Cir. 1989) the Court held that the PCC may preempt state 
regulation of simple inside wire survices only t o  the extent that such 
regulation would impede the FCC's efforts to pranote canpetition within the 
provision of these servicer. The Court remanded, however, three FCC orders in 
the 79-105 docket addressing questions relating [*71 to inside wire. The 
first of the orderr, the Second Report and Order in CC Docket 79-105, precluded 
the individual states fran imposing camon carrier tariff regulation on the 
installation and maintenance of inside wire after December 31, 1986. 

On May 31, 1990, the FCC released it8 Second Further Notice of Propose 
Rulemaking (Second Notice) in CC Docket 79-105, requesting caments concerning 
the Court's remand of the FCC's orders. In its Second Notice, the FCC'e 
proposal consisted of the following five elements: (1) the preemption of state 
regulation that requires or allows LECs to bundle charges for tariffed semices; 
(2) the monitoring of state actions in relation to the prices, terms, and 
conditions under which LEC provide simple inside wire eeivices; ( 3 )  a 
requirement that each LEC having annual incane exceeding $ 100 million file, on 
an ongoing basis, information on state regulation of LEC prices for inside wire 
services; (4) the non-preemption of state regulation that requires LECs to act 
as providers of last resort for inside wire services as nonregulated activities 
for federal accounting purposes. .On February 14, 1992, the FCC released its 
Third Report and [*el Order in CC Docket No. 79-105 implementing each of 
the five elements virtually a8 prapoeed. 

The Public Utilitierr C d r s i o n  of Ohio (PUCO or  Camiseion), by Entry issued 
June 24, 1986, initiated this docket in order to addreso at the state level the 
inside wire iesues raised by the above-mentioned FCC Orders. On December 16, 
1986, after reviewing the caments of interested personrr, the CoPmisrion issued 
a Finding and Order which, "rig other thingr, directed that the inatallation 
and maiatamaco o f  h i d m  w i r e  be &tariffed in tho atate of Ohio, on an 
intrastate barir, effectivm January 1, 1987, arrd further set f o r t h  guidelines to 
accomplish this directive. The Catmission, however, reserved ruling on certain 
technical issues associated with this detariffing until such time as additional 
comments and data could be obtained and evaluated. These technical 
considerations included, but were not limited to, the following areas: (1) 
protector accer8; (2) network interface device (NIDI inatallation; ( 3 )  charges 
for LEC-provided diagnortic services; ( 4 )  L8C relinquishment and the subsequent 
ownership of tmbedded inrid. wit . ;  and (5) the deregulation of house cable and 
the deregulation [*91 of wire crorrsing public thoroughfares. On July 16, 
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1987, the Cmission issued an entry requesting additional written coments and 
reply comments from aJl LECs, the Office of the Consumers' Counsel (OCC), as 
well as other interested entities, concerning these technical considerations. 

On March 27, 1990, the CoPrmission called for updated comments concerning NID 
installations, protector aCC.88, inrido wiro ownership, and the deregulation of 
house cable and wire crossing public thoroughfares. Additionally, as a result 
of the D.C. Court of Appeals decision, the Conrmission called for cOmments 
concerning the regulation of LEC-provided iarido wiro maintenance agreements and 
alternatives to the regulation of these plans. The Commission also requested 
comments concerning current company policy and treatment regarding those 
customers not subscribing to a LEC-provided h r i d o  wiro maintenance plan. 

In the time between the CooPnissionls first request for c-ents on technical 
issues and its request for updated Ccuunents, the FCC released another Notice of 
Proposed Rulemaking, in its new inrid. wit. investigation, CC Docket No. 88-57, 
on March 8, 1988. The FCC, among other things, war looking [*lo] into some 
of' the same technical issues that the Coamission was invertigating regarding 
protector acco.8 and NID installation and exploring whether certain of its 
iarido wiro regulation8 should be modified or removed. On June 14, 1990, the 
FCC releared it Report and Order in CC Docket No. 88-57, permitting custaners to 
accorr embedded iarido w i r o  and to inrtall standard jack. up to and including at 
the point of demarcation between h r i d o  vir. and network wire. Additionally, as 
discussed in detail later in this Order, the PCC amended its definition of the 
demarcation point f o r  existing single unit dwellings and for new single and 
multiunit dwellings. Finally, the FCC reaffirmed its previous opinion that 
protector accorr should be limited to LEC personnel only; however, it did not 
prevent the states and other local authorities from allowing acc.88 to the 
protector. 

In its Entry of July 8, 1993, the Ccuunission's staff (staff) issued its 
initial proposals on the pertinent inride w i t .  issues. All interested entities 
were encouraged to file ceolments regarding staff's proposals. An oral hearing 
on the record was held on October 5, 1993, with the intent of accomplishing the 
following [*111 three purpo6es: 1) clarify any prior cannents provided in 
this docket; 2 )  respond to any of staffla questions regarding any coments 
provided in this docket; and 3 )  aliow any interested party, including any 
non-local exchange telephone campany, eo respond to, but not cross examine 
another interested party'r ce"ents/responses. 

11. S w m a r y  of CaDmsntr oa the Proposed Issues. 

Interested entitier filing c-nts or replies in response to either the 
Conrmissionls July 16, 1987 Bntry, its March 27, 1990 Bntry, its July 8, 1993 
Entry, or appearing at the oral hearing of October 5, 1993, include the 
following: AUTEL Ohio, Inc., and the Western Rererve Telephone Company 
(ALLTEL) ; Beesonls Phone Connection (Beeson) ; The Champaign Telephone Company 
(Champaign); Cincinnati Bell Telephone Canpany (Cincinnati Bell); City of 
Cleveland (Cleveland); GTB North Incorporated ( G T B ) ;  The Department of Defense 
and other federal executive agencies (DOD); OCC; The Ohio Bell Telephone Company 
(Ohio Bell); The Ohio Telephone Association (OTA); the United Telephone Company 

o f  Ohio (United), and the Ohio Building Owners and Managers Ao6ociation (OBOMA) . 

In accordance with the Cornnission requests for [*la] cannents, a number 
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of responses were provided regarding the following issues: (1) LEC 
relinquishment and the subsequent ownership and maintenance of embedded in8ida 
w i r a ;  (2) protector 8 ~ ~ 0 8 8 )  ( 3 )  NID installation; ( 4 )  charges for LEC-provided 
diagnostic services; (5 )  the deregulation of house cable and the deregulation 
of wire crossing public thoroughfares; ( 6 )  LXC-provided maintenance agreement 
limitations; and (7) the regulation of LEC-provided inrid. vir. maintenance 
agreement8 and alternatives to the regulation of these plans. 
has reviewed these coaunents, and a sununary of the filed comments and its 
conclusions are delineated below. 

The Commission 

A.  Local Exchange Company Relinquishment of Ownership of Inside Wiring 

As previously stated in the background section of this Supplemental Opinion 
and Order, the FCC in its Memorandum Opinion and Order in CC Docket No. 79-105, 
ruled that LECs would not be required to relinquish ownership of fully amortized 
embedded inside ware. However, as a result of the aforementioned N?iRUC D.C. 
Court decision, the Conmission proceeded in it8 consideration of this issue by 
requesting additional information regarding inside ware ownership 1.131 upon 
full amortization of Account 232. 

1. Upon full amortization of Account 232, should the Camnission require the 
U C s  to relinquish legal title to inside wire? 

ALLTEL, Ohio Bell, OTA, and United believe that the Camnission is without the 
requisite authority to order LECs to relinquish legal title to inside wire. OTA 
elaborated on this issue, arguing that the Coormission does not have the 
constitutional authority to order the transfer of property to other persons with 
or without just compensation. OTA points out that even if LXCs are to abandon 
ownership, a concern will still exist as to whan ownership should revert to, as 
well as a concern regarding warranty and disclosure of defects. 

Ohio Bell, GTB, ALLTEL, Cincinnati Bell, and United have all reached zero net 
investment in Account 232. However, at is the belief of most LECs and OTA that 
companies should be permitted to abandon or relinquish legal title at their own 
option and that voluntary arrangements be made by the pertinent parties. 
Further, these companies believe that in the event that a LEC does abandon its 
inside wire, disputer of ownership between the property owner and the subscriber 
should be determined by to141 the courtr, and not by the Cotmission. United 
published legal notice indicating that it was abandoning ownership; however, no 
assignment of ownership ham occurred. 
depreciated it8 inside rirm investment but have not formally abandon ownership. 
GTE has for all practical purpores relinquished ownership interest in the inside 
wire but it har not provided formal notice with respect to the actual 
relinquishment of its ownerrhip interest. OBOMA contends that the inside wire 
is owned by the LHCr and that the Coslnniseion doer not have the jurisdiction to 
reassign ownership. Ohio Bell represents that inside wire is an asset of the 
LEC and remains as such until it is negotiated away. OBOMA believes that the 
property owner should not have to assume ownership unless it is conveyed, 
assumed, or appropriated. 
issue of inside wire ownerrhip in existing buildings. 

Most other LECs have completely 

OBOMA believes that FCC is prerently re-examining the 

In contrast, Beeron and DOD believe that the Camnisrion 6hould mandate LSC 
relinquishment of fully amortized embedded inside wire. 
most custmers already believe that they own their inside wire. 

Bceson alleges that 
W D  maintains 
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that, in particular, [*l5] legal title to i x  l e  wire should pass to the 
property Owner, rather than the transitory subrc. zer, as the property owner has 
a more substantial and lasting interest in the frsperty in which the wire is 
installed. Additionally, DOD recoarmends that relrnquishment of any wire 
accounted for in Account 232, the FCC account designated for the amortization 

of 
embedded inside wire, should occur at one time. If title were not transferred 
at one time, subscribers would have to bear excessive charges as a result of 
administrative costs involved with tracking a segmented change of ownership. 

Cleveland contends.that, after full amortization of Account 232, the LECs 
should be required to relinquish ownership of inside wire to the property owner 
since the U C a  have been fully canpensated for the wire, and the Cormnission has 
removed any responsibility of the canpanies to repair and maintain the wire. 

OCC believes that, since the Commission has authority over the LBCs, it has 
the authority to order relinquirhment of inside wire. 
constitutional arguments stating that, due to the wire's labor intensive nature, 
its salvage value is nominal. Moreover, OCC maintain6 that the FCC, [*16] 
in its Second Report and Order (CC Docket 79-105)  adopted on January 30, 1986, 
rejected the LBCs' conrtitutional arguments againrt ordering the relinquishment 
of inside wire. OCC state8 that the FCC concluded that ratepayers' rights would 
be abridged if telephone canpanies were to receive additional coorpensation for 
such wire after it h a m  been emensed or  fully amortized. Therefore, OCC is 
suspicious as to what the LECs derire fran continued ownerahip. It is OCC's 
contention that most residential inside wire should probably be categorized as a 
fixture and, therefore, owned by the property owner. Recognizing that the Ohio 
Revised Code prohibite a tenant fran removing a fixture, OCC contends that title 
to most inside wire should, thus, be transferred to the property owner. 

OCC refutes OTA's 

2. Who should be responsible for the maintenance of embedded simple inside 
wire? 

In response to the Camnirsion's inquiry concerning whether property owners or  
subscribers should ba rerponsible for the maintenance of embedded inside wire, 
Beeson states that the property owner should be reeponriblt f o r  this wire since 
this situation would not differ fran that of electric utilities. The owner of 
the property t.171 should be the party responsible for maintaining the wire, 
adding or rearranging the wire and rhould alro be responsible for the testing of 
the inside wire. Accordtng to Beeron, if property owners were not to assume 
maintenance respoa8ibility, the property owner would have ownership in name 
only. Cleveland alro believe8 that maintenance and repair responsibilities 
should be the rerrpoamibility of the property owner. DOD maintains that disputes 
of maintenance re8pon8ibilities should be settled in accordance with Ohio 
contract law and Ohio landlord/tenant law. 

OTA contends that LECs have no choice but to hold the subacriber responsible 
for the maintenance of the inside wire. This concluaion rerultr fran the fact 
that the LBC billing systems are not geared to the property owner, but instead 
are geared to the subscriber. 
UC's territory and the LEC'r contractual relationship is not with the property 
owner, but is with the subrcriber. Like OTA, United maintains that LECs have a 
contractual relationehip with their rubrcribers, not property owners, to provide 
local exchange and asrociated telephone service for which bill8 are rendered. 

Further, the property owner may not be in the 
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[*le] United asserts that it seldom knows who owns the property. Any 
requirement to bill an entity other than the subscriber would allegedly increase 
LECs' administrative costs and would probably be resisted by property owners. 
United and GTg also state that the responsibility for ongoing maintenance 1s a 
contractual matter between the landlord and the tenant. 

Ohio Bell maintains that the Comission does not have any statutory authority 
over landlords or tenants so as to vest responsibility or ownership in the 
property owner. 

OBOMA indicates that its members do not want to become involuntary owners of 
abandoned LEC inside wire. They neither desire the responsibility for the 
requisite maintenance nor do they have the proper training to do so. 
not want the property owner to became involved in arranging for the tenant's 
teleconmnurications service. OBOMA does not believe that the ownership and 
maintenance issuer can presently be addressed by lease term8 since it will be 
awhile before all existing leares are recycled and amended. 

OBOKA does 

OCC opposes OTA's belief that the LECs have no choice but to hold subscribers 
financially responsible f o r  inside wire maintenance. OCC contends that [*l9] 
a choice does exist, but that the LECs desire to maintain a captive market f o r  a 
detariffed service. Since the Conrmirsion converted there services from utility 
services to non-utility services, OCC believes that property owners should be 
responsible f o r  the maintenance of inside wire, especially rince tenants do not 
have equal bargaining power to negotiate inside wire maintenance terms. 
also requests that the Cormnission require all LECs  to inform subscribers, by an 
actual notice, that landlords, and not tenant/subscribers, are responsible f o r  
maintaining inside wire and that the landlord's permission should always be 
sought by the LEC before repairs are made. OCC further contends that, in an 
attempt to enhance their own inside wire business, the LECs h a w  been unfairly 
usurping their monopoly monthly billing powers for local service in order to 
obtain the inside wire business of the perceived captive customer. 

OCC 

Comission Guidelines on Ownership and Maintenance of Inside Wire 

The Conmission stated in its December 16, 1986, Finding and Order, Case No. 
86-927-TP-COI, that it believed that LECs intend to abandon inside wire 
facilities upon full amortization; it did not [*201 require such, nor did it 
determine to whan legal title would actually paes upon relinquishment. Due to 
the fact that most of the cauaenting LECs have now made known their opposition 
to relinquishment, it is clear that the LECs will not, on their own, formally 
relinquish OwnerEhip of inside wire despite the full amortization of Account 
232. Upon reviewing the camaents filed pertaining to ownership, the Canunission 
finds that deapite the fact that most, if not all, LECs have already reached a 
zero net invertnmnt in Account 232 relating to inside wire, the ccmpanier may 
still possess ram proprty right8 in tho inrids wire itself. Therefore, the 
C u u n i r r i o n  d o e m  not belien that total relinquirhmant of inride wire ownership 
by the LECs is appropriate at thir tinu. 
Memorandum Opinion and Order of November 13, 1986, in CC Docket No. 79-105, 
although LECr ahall be permitted to maintain inride wire ownership, 
subscriberr/property ownern rhall ke permitted to remove, replace or rearrange 
inside wire at their own emenro without prior consent of tho  LECr.  
addition, no perron owning, learing, controlling, or managing a multi-tenant 
building 8-11 forbid t.211 or uarearonably restrict any occupant, tenant, 

In accordance with the FCC's 

I n  
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lessee, or such building f r a  rocsiving toloc-icationr ronicor frcm any 
provider of its choice, which ir duly certified by thir Coamirrion. 

The Coarmiseion agrees with the commenting LECe, GTA, and OBOMA that ownership 
and the reepmribility for the maintenance o f  bri& wiro should be left to 
individual agreement8 or catfacts between landlords arid their tenantr, in 
addition to the application of local property law. However, the Conrmission is 
extremely concerned about customer education pertaining to the issue of inrido 
wiro maintenance and, therefore, notes that this iseue is epecifically addressed 
by the required custmer notice provided for in Appendix A of this Order. 

B. Protector ACC.88 

The Conaniseion, in its Entries of July 16, 1987, March 27, 1990, and July 8, 
1993, requested COPPnents regarding the issue of whether protector 8ccorr should 
be restricted to particular entities. The FCC, in its Report and Order in CC 
Docket No. 88-57, reaffirmed its previous conclusion that protector access be 
limited to LBC personnel only; however, it did not prevent the states from 
allowing access to the protector. 

A l l  cmenting 1.221 LECs and the OTA oppose allowing non-LEC personnel 
access to the protector. The protector is a small device attached to the outer 
wall of a dwelling which provides grounding of a phone line in an attempt to 
prevent subscribers fran being injured as a result of electrical shock. 
and OTA maintain that allowing non-LEC personnel access could compromise the 
integrity of the LEC portion of the phone network or could possibly, due to 
faulty grounding, result in human injury fran electrical shock. In addition, 
the comentirrg LECs and the OTA all express concern that, if.non-LEC protector 
access is permitted, it would confuse the responsibility and legal liability for 
damage claims, thereby increasing the exposure of LECs to damage claims and 
litigation. If non-LXC protector access is allowed, individuals without proper 
training or knowledge will presumably be working on the protector. 
that only employees of utilities should be permitted access to utility-owned 
facilities. DOD opposer non-LEC protector access, except where it is necessary 
f o r  preserving cmunicationr an the interest of national security. 

The LBC 

United avers 

OTA asserts that Ohio's LECs are prepared to respond timely, 1.231 at 
tariffed rates, to all tariff requests necessitating 8 ~ ~ 0 8 1  to the protector. 
It is OTA'e belief that it ir a cemmon practice of Ohio's telephone companies 
not to charge for diagnortic servicer when no NID is present and when a LBC 
determines trouble to be rituated on the custaner side of the demarcation point. 
AILTEL indicated that, provided a NID ir present, a canpetitive provider of 
inaido wiro service8 rill not require protector accorr.  Ohio Bell also believes 
that prohibiting protector accorr will not result in increased costs to 
subscribers since the diagnosing of all inrid. riro problems without NIDs and 
the repair of all protector problems will occur free of charge. 

OCC questions OTA's motive. for rejecting non-LEC 8cc.18 to the protector. 
OCC contends that OTA's argrmnents, concerning network injury for disallowing 
non-LEC 8 ~ ~ 0 8 s  to the protector, are suspect since the LECs could have 
anti-competitive motivations. OCC further argues that the cost to the 
residential conrumere in term6 of time and money outweighs the remote potential 
harm to the network. These costs include the charges incurred by the customer 
f o r  having the LBC work on the protector and the time involved waiting 1.241 
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for this service. OCC believes that it would be inappropriate to require L E C s '  
competitors and subscribers to depend on the LEC to complete repair jobs 
requiring acc.81 to the protector. OCC does believe, however, that the issue of 
human injury due to electrical shock still must be considered. Cleveland favors 
non-LEC personnel being permitted accoaa to LEC protectors. 
customer will be able to avoid additional charges when retaining a non-LEC 

believes that certified electricians should be allowed protector 8ccoaa. 

In this way the 

entity to rectify problems with their inaid. wira. At a minimum, Cleveland 

If protector accmaa is permitted, all o f  the camentors believe that this 
accoaa should be limited to those perrons with rufficient understanding to 
accomplish the task. The camentors varied a8 to how it can be determined that 
one is capable of handling protector accass. Becron recoaunends that a 
questionnaire be created to allow persons wirhing to accmsa the protector to 
determine if they are competent enough to engage in protector 8ccoss. DOD 
recommends that individuals deriring to purrue protector access attend training 
seminars sponsored by the LECe and other canparable P 2 5 1  entities. OCC 
believes that LEC-sponsored training would be both budensane and wasteful. 
Instead, OCC contends that protector access information be included in the 
information section of the white pager of the LEC directories, and that 
additional explanations and information be provided when LBCs respond to 
consumer inquiries. OCC believer that the aubacriber may be held accountable if 
damage to the network does occur fran accessing the protector. 

OTA believes.that the requisite training responsibilities should be overseen 
by a central, responrible authority such as the Conrmisoion. United, however, 
does not bdieve that this reconnnandation will be effective since it is unsure 
that the Commission has the authority to regulate the activities of non-LEC 
personnel. Ohio Bell, likewise, questions how the Camission can establish 
certification criteria to allow protector access and how the criteria can be 
enforced. 

Commission Guidelines on Protector Access 

The Conrmission finds that non-LEC personnel should not be pennitted to access 
the protector because of the primary concem that human injury due to electrical 
shock may result fran an unqualified pqrson working with the protector. 
t.261 The Conrmission agrees with those coarmcntors who stated that it would be 
most difficult to establish and enforce criteria which certifies individuals as 
qualified for protector accesa. 
information in telephoae directories and Beeson's suggestion of creating a 
questionnaire would be informative in nature, the C d s s i o n  does not believe 
that it would be effective in actually preventing the likelihood of human injury 
due to electric rhock. The PCC, in CC Docket No. 79-105 and CC Docket No. 
81-216, similarly concluded that the private benefit6 derived fran permitting 
customere to accers the protector and its grounding arc exceeded by the public 
detriment of increased risk of  harm or damage to persons and property. 

Although OCCIr suggestion of providing 

The Commission is also concerned about the possibility of harm to the network 
if non-LEC access to the protector is permitted. The protector is owned and 
maintained by the LEC and ir located on the LBC's side of the demarcation point. 
The demarcation point represents the location of interconnection between the 
telephone cwany's ccumunication facilities (network) and the property owner's 
or  

'e 
- -  

subscribek's facilities. The Camnierion t.271 agrees that non-LEC access 
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to the protector will only result an confusion regarding liability for damages 
arising from improperly maintained protectors. The Cmission concurs with the 
FCC's initial conclusion, in CC Docket No. 81-216, Memorandum Opinion and Order 
released July 12, 1985, that access to the protector poses a potential harm to 
the network that justifies, at a minimum, reserving access to the protector on 
the telephone side of the damarcation point to the LEC alone. If a subscriber 

finds 
that the LEC will not be held accountable for erroneous wire procedures at the 
protector resulting frcxn such accerr. 

proceeds to access the protector on his/her own initiative, the Commission 

OCC, particularly, objected to subrcribers being inconvenienced by having to 
schedule and wait for LSC premise visits providing protector access. 
Colmnission, at this time, is unaware of Curtaner colnplainte regarding this issue 
and, therefore, concluder that this concern does not warrant granting protector 
access. 

The 

The Cormnisrion findr that Beeson raiser a valid concern in relation to the 
maintenance of that portion of wire between the protector and the NID which 
cannot be tested by non-LEC [e281 personnel for rervice difficulties. 
Therefore, the Ccormiesion finds that at any location where a NID has been 
properly installed, regardlare of who installed it, the LBC should be 
responsible for the maintenance of that portion of wire between the NID and the 
protector. 

C. Installation of NIDr 

The Coannission, in its Entries of July 16, 1987, March 27, 1990, and July.8, 
1993, requested cormncnts regarding the issue of whether universal installation 
of NIDs by LECs should be required. 

A NID is defined as a standard jack located within 12 inches of the 
protector. It allows subscribers access to the LEC's network for the purpose of 
providing a convenient testing point to determine on which side of the 
demarcation point service problem exist. The demarcation point, as previously 
defined, is the point of interconnection between the telephone cc4npany's 
communications facilities (network) and the property owner's or subscriber's 
facilities. In sane inrtancer, the NID and protector are located in one common 
housing . 

Beeson contend6 that the Cannirrrion should require that the installation of 
NIDs and protoctorr be contained in one common unit, thereby eliminating the 
need to test Ie2Sl the man of wire between the protector and a NID. Beeson 
also believer that there cammon uaita should be inetalled at no charge to any 
subscriber who dsrirer one. Likewise, OCC maintains that, absent non-LEC 
protector accerr, NIDI should be timely inrtalled upon a Curtumr's request. 
The cost of these anstallataonr should be accounted for below-the-line for 
ratemaking purposes, and the Carmission should require LECr to provide notice to 
their subscribers of the availability of NID inrtallationr. 

OTA contends that mandatory installation of NIDr ir not necessary since mOSt 
LECs voluntarily inrtall there device8 during new installations and premise 
visits. 
programs have no inmediate need for a NXD because diagnosis and repair of wire 

OTA alleges that thore curtocnerr rubrcribing to LBC wire maintenance 
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are covered by the plan regardless of which side of the demarcation point the 
problem lies. OTA dogs recognize, however, that NIDs are the best means of 
allowing subscriber accees to the phone network through the effective separation 
of anside and network wire, and to provide for effective testing to identify 
trouble. OTA and GTE further believe that LECs should be afforded the option 
[*30] 
on a company-by-company basis rather than mandatory retrofitting of all 

to adopt a phase-in approach to the installation of NIDs as determined 

residential subscribers and small businesses with a NID. 

Ohio Bell opposes a requirement that LECo universally install NIDs free of 
charge at the premise of every subscriber. Ohio Bell maintains that such a 
requirement io unneceerary since it already does not charge for NIDs at new 
installations and, further, does not charge the subscriber for a repair visit at 
an existing site if there is no NID, no maintenance plan enrollment, and the 
trouble ia located on the subscriber side of the demarcation point. Under these 
circumstances, both Ohio Bell and United state that at wall install a NID at no 
charge and advise the custaner of their options to repair the inside wire. If a 
subscriber is enrolled in an inside wire maintenance plan and a problem is 
diagnosed on the custaner's side of the demarcation point, no service charge 
will be incurred by the subscriber; however, the company will not install a'NID 
at that time. 

Many of the local exchange companies indicated that they will demonstrate the 
appropriate usage of the NID at the time of installation. t*SlI  GTE stated 
that written instzuctions regarding NID usage are also left with the 
subscribers. 

Cleveland maintains that the Colrnnission should require LECs to provide free 
installation of NIDs upon receiving a trouble call from a subscriber. Cleveland 
further proposes that, regardless of whether a eubecriber chooses a maintenance 
plan, if a NID is not in place, an inrido wit. problem should be corrected at no 
charge to the subscriber. 

OCC contends that implementation of NIDs alleviates safety and technical 
concems regarding protector actors, and resolves a major inability for the 
LECs' competitore to provide inrid. r iro  maintenance services. The NID allows 
customers to determine, without having to accorr the protector, whether a 
serrice difficulty concemr the inside or  outside wire. In the absence of a 
NID, OCC contends that a subscriber, not being able to detect where the problem 
is, will call the LBC and hope that the problem is in the outside wire, thereby 
resulting in no senice charge. OCC further states that, in the absence of a 
NID, and particularly if protector access is limited to LEC personnel, no 
competitor of the LBC would be able to camplate a job requiring protector 
[*321 accosr. Therefore, OCC believer that a N I D  should be installed free of 
charge during each pramire visit regardless of whether the customer subscribes 
to a maintenance plan. 

Cammission Guidelines on the Installation of NIDe 

The FCC, in it0 Report and Order released on June 14, 1990, in CC Docket No. 
88-57, found that any risk of h a m  to the network is outweighed by the customer 
benefits aS8OCiated with permitting cu8tamrs or their agentr to connect simple 
inrido riro to the L E C ' r  network by installing a standard jack or NID. 
Comission concurs with the FCC's finding and believer that a standard jack or 

The 
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NID can be installed by the subscriber or a non-LEC entity. The Cormnission also 
agrees with the coonnanting LBCs and GTA that it would be unduly burdensome, both 
economically and administratively, to require LECs to install NID8 at all 
embedded inside wire locations. However, the CooPnission recognizes that NIDe 
provide for a more defined demarcation point which allows for convenient testing 
points and enables defective wire to be readily dieconnected from the telephone 
network. Therefore, rather than requiring the univereal deplayment of NIDs, 

installations, a8 well as during premise visit, regardless of customer 
subscription to a LGC-provided maintenance agrement. 
emergency which would not allow time for a NID installation during a premise 
visit, the LEC should return within a reasonable time period to install a NID 
free of charge. All costs associated with these installations shall be 
accounted for above-the-line as a regulated activity, since NIDs installed by 
LECs will continue to be part of the LECs' networks. Although the Cormnission 
would encourage LBCe to do so whenever possible, it will not require NIDs and 
protectors to be contained in camnon housing. 

the Commission will require 1.331 LBCs to install NIDs free of charge at new 

In the event of an 

In the event a subscriber requests that a Epecific trap be made to his/her 
premise solely for the installation of a NID, and abrent any sewice 
difficulties, the LEC should charge the subscriber for the involved labor at its 
existing campany-specific tariffed rater. 
with these installations should ba accounted for above-the-line an a regulated 
activity, siace, as stated previously, NIDI installed by LECs will continue to 
be part of the LECs' networks. Correopondingly, [*341 LBCr should retain 
ownership and maintenance of the NIDs they install, in addition to maintenance 
responsibility for the wire between the NID *ad the protector. Aa previously 
stated, although the FCC, in its Report and O r d e r ,  an CC Docket No. 88-57, has 
now permitted non-LEC entities to inrtall NIDs, the Canmission aseumes that the 
FCC, unless stating othewise, intended for the LEC installation of these 
devices to remain regulated. 

All revenues and costs associated 

The Commission conclude8 that the subscriber or property owner should be 
responsible for the proper installation and maintenance of those NIDs not 
installed by LECs. However, the Camiesion will stall hold LBCs responsible for 
the wire between the NID and the protector at embadded simple inside wire 
locations, since neither subscribers nor property owners are capable of 
adequately testing for service difficulties on this portion of wire. Non-LEC 
installed NIDs must, however, be installed in accordance with the FCC's Rules 
and Regulations. In the event they are not, the C d s s i o n  may not hold LECs 
reeponeible for the maintenance of all of the wire up to the protector. 

0. LgC Policy Regarding Diagnostic Charges Userred to Subscriberr Not 
Subscribing P 3 5 1  to a LEC-Provided Maintenance Agreement 

In its December 16, 1986 Finding and Order in thir proceeding, the Cotmission 
reconrmended that certain operating procedures be followed by LECs in providing 
diagnostic services to subrcribers, regardless of whether they are enrolled in a 
maintenance plan. 

The Canniesion, in its Entry of March 27, 1990, requested that the LECs 
provide an update regarding their policy concerning diagnortic charger. Staff, 
in the Colrmission Bntry of July 8, 1993, isrued a ptopored recomnendation 
regarding LECs charging for diagnostic services which required that LEC premise 

00  
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visits for determining whether service difficulties exist with network wire or 
inside wire shall be provided to subscribers free Of charge in the event that a 
NID is not in place. The costs associated with this service would be accounted 
for above the line as a regulated activity. Staff's proposal would allow L,ECs 
to assess a premise visit charge in those cases where the problem is found to 
exist On the custmer's side of the demarcation point and the subscriber has a 
NID in place but refuses to utilize it. The proposed reconrmendation also 
.rewired that, prior to actually performing t.361 a premise visit, LECs 
must 
explain the customer responsibilities along with the necessary instructions 
concerning inside wire diagnostic testing. Finally, staff recamended that LEC 
premise visits for inside wire diagnostic services, regardless of a NID being in 
place, should be considered a tariffed regulated activity and accounted for 
above the line. 

In response to the Couunission's inquiry, United maintains that it has already 
adopted the operating procedures as proposed by the staff in the Couunission's 
July 8, 1993 Entry. OCC, OTA, ALLTEL, axid GTE have also indicated their support 
for the proposed procedures. 

In its response to the Coarmission'e Entry of July 8, 1993, Ohio Bell, stated 
that, if trouble is eventually found on the customer's side of the demarcation 
point and the custmer doe6 not have a maintenance agreement, a non-tariffed 
service charge will be asuessed for any customer refusing to use his/her NID to 
identify the problem since Ohio Bell believes that this diagnosis is a 
competitive service. Furthermore, an additional non-tariffed charge will be 
assessed if the subscriber requests the problem to be corrected. If the 
subscriber does not have a NID and no maintenance t.371 
there is no charge for the repair visit. Cincinnati Bell presently charges for 
diagnostic premise visits if the difficulty exists on the customer's side of the 
demarcation point regardless of whether a NID is an place. 

plan enrollment, 

Beeson, in its response to the Camission's Entry of March 27, 1990, 
concurred in the belief that, in the absence of a NID, LEC diagnostic services 
should be provided free of charge. 
Where There is No Maintenance Agreement 

Colmnission Guidelines on Diagnostic Services 

If a NID has not been installed in a location experiencing service 
difficulties, and absent noa-LEC protector acc088, the subscriber or property 
owner is often unable to determine which side of the demarcation point the 
service problem exists. Thorefore, the Carmission concludes that each LEC 
should be required to adopt a policy whereby in the event a NID is not in place, 
LEC premise visits for the purpoee of determining whether service difficulties 
exist with network wire or inrib. riro shall be provided free of charge to the 
subscriber. The cost8 associated with the provision of this service shall be 
accounted f o r  above-the-line a6 a regulated activity. The LBCs should provide 
[*38] the Cormnission's Utilities Department for review, a description of the 
operational accounting procerr to be utilized to carry out this directive. 

In the event, however, the subscriber has a NID in place, with no inside wire 
maintenance agreement, and affirmatively refuses to utilize the NID to locate 
service difficulties, the Camnission agrees with those carmsntore who advocate 
that the LECs be permitted to assess a premise visit charge in those cases where 
the problem is found to exist on the subscriber's side of the demarcation point. 
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It is unrealistic to require LECS to perform ptemiSe ViSitS free of charge when 
the subscribers or property owners have the means available to diagnose their 
potential inside wire difficulties. It is imperative, however, that the LECS 
explain in full detail to each subscriber, at the time the subscriber calls for 
service and before a scnrice vehicle is dispatched, his or her responeibilitiee 
concerning inside wire diagnostic tests. This includes explaining the potential 
applicable chargee if the subscriber refuses to perform these tests. The LEc 
must be able to inform the subscriber whether a NID ie located on the premise 
for diagnostic testing. t.391 If the colnpany does not know if a NID is 

present, then diagnostic services must be provided at no charge in accordance 
with this Order. If a subscriber with a NID and no inride wire maintenance 
agreement incorrectly uses the NID or incorrectly diagnoses the problem, after 
being fully explained his/her rerponsibilities, the LEC may charge a 
company-specific tariffed premise visit charge. 

If the custaer is a party to a LEC imide wire maintenance agreement, no 
separate premise visit charge should &a aerersed for attempting to isolate the 
inside wire trouble and the curtaner may be entitled to further trouble 
isolation and/or repair provisions am specified in the maintenance agreement. 

LEC premise visits for inside wire diagnortic reIvicee, even where a NID is 
in place, shall be considered a regulated activity and accounted for above the 
line. This will enable the Cornmierion to enrure that LBCr are providing 
adequate information regarding custaner responsibilities for inride wire 
diagnosis and that all LECs are offering curtanerr eufficient information in 
order to perform their o m  inside wire diagnortic tertr even with the existence 
of a NID. The canpaniee should provide the [*401 ~Cat~nirsaon~s Utilities 
Department with a written description of how they will implement this directive 
including the appropriate operational accounting process and custaner education 
information. 

The aforementioned Conmiasion guidelines on diagnostic services amend those 
recommendations previously stated on pages 9 and 10 of the Cornmission's Finding 
and Order of December 16, 1986. 

E. Deregulation of House Cable and Wire Between Buildings Crossing Public 
Thoroughfares 

The Cmiseion, in its Entries of July 16, 1987, and March 27, 1990, 
requested comments regarding the issues of whether the Catmission should 
deregulate the inatallation and maintenance of house cable and under what 
circumstances the Camhaion should permit the non-LEC installation of 
cable/wire crorring a public thoroughfare. House cable, a180 known a8 riser 
cable, is defined ai the vertical wiring rerving the individual floor8 of 
multi-tenant structurer. 

OTA maintains that house cable should only be deregulated on a case-by-case, 
company-specific barir. 
allow custaners/property ownera free accerr to this equipment thereby 
prohibiting LECs fran being able 
reliability of the remice provided to their ~~staners. OCC agrees that 
deregulation subjects subscriberr in multi-tenant building8 to potential 
inconvenience, confuaion, and unwarranted imporitionr where one rubrcriber'e 
service problem could becae another subscriber's service problem. 

OTA alleges that deregulation of hours cable would 

t.411 to protect the security and 

90 
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The Commission in its Entry of March 27, 1990, also inquired as to the 
circumstances under which the Coamission should permit the installation by 
non-LEC personnel of cable/wire between two buildings crossing a public 
thoroughfare. A public thoroughfare is defined as any street or highway 
governed by a state, county, or other local authority, which requires an inside 
wire vendor to first obtain a "right of way" prior to being permitted to cross 
the thoroughfare with its equipment or facilities. Beeson believes that 
non-LEC personnel should not be permitted to install cable/wiring crossing 

public thoroughfares, but that non-LBC personnel should be permitted to install 
cable/wire between buildings on private property. DOD believes, on the other 
hand, that the CoPlmission should pemnit non-LEC personnel to install wire 
required by the property owner to obtain service. 1.421 OCC maintains that 
questions involving attachments to LBC facilities, regardless o f  whether they 
cross streets or roads, should continue to be governed by company tariffs. OTA 
and United believe that the Carmission does not have the authority to allow 
others to install cable/wiring across public thoroughfares. United contends 
that only telephone, telegraph, and electric utilitiee have been granted 
statutory authority to inetall and maintain cable/wiring cros8ing public 
thoroughfares. 

In response to the Camission's July 8, 1993 Bntry requesting additional 
comments on this matter, most LECs and OTA indicated that they are in general 
agreement with Staff's proposals regarding house cable and wire crossing public 
thoroughfares. 

OCC believes that grave public safety concerns would arise if house cable and 
wire crossing public thoroughfares were deregulated. Cincinnati Bell states 
that it is not aware of any public safety concerns that would arise if house 
cable and wire crossing public thoroughfares were deregulated, provided proper 
safety procedures are followed. 
concerns provided applicable building codes and the National Electric Code 
[ * I 3 1  are followed. 

Ohio Bell docs not foresee any public safety 

At the Commission's Oral Arguments held on October 5, 1993, GTE and Ohio Bell 
indicated that confusion may have existed with some of the camenters as the 
combination o f  tenns in the title of this section might have suggested that 
house cable could cross public thoroughfares, which is not the case. Finally, 
the majority of the U C m  indicated there is significant comgetition in the 
provision of these servicer to warrant, upon an individual LEC request, the 
deregulation of wire crorring public thoroughfares. 
specifically quantify, however, the level or extent of the competition within 
their respective service territorier for the provision o f  this service. 

The LBCs did not 

Cotmission Guidelines Regarding the Deregulation of House Cable 

The FCC's rules adopted in its Report and Order released on June 14, 1990, in 
CC Docket No. 88-57, have afforded LBC8 the option to relocate the point of 
demarcation point to the minimum point of entry at new multi-unit installations 
existing after July 15, 1990, including additions, modifications, and 
rearrangements, based on the LBC's reasonable and nondiscriminatory practices. 
The minimum point of entry, am defined by the t.441 PCC, is either the 
closest practicable point to where the wire crosses the property lane, or the 
closest practicable point to where the wire enters the multi-unit building or 
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buildings. 
demarcation point at the minimum point of entry, the multi-unit premise owner 
shall datemine whether there shall be a single demarcation point location for 
all customers o r  separate such locations f o r  each custcaner. In the event there 
are several points of demarcation within the multa-unit premise, the FCC 
prohibits the location to exceed further inside the premise than a point twelve 
inches from where the wire enters the customer's premise. 

If the LGC doer not elect to establish a practice of placing the 

Aa a result of the FCC's June 14, 1990 decision in CC Docket No. 88-57, house 
cable installed after July 14, 1990 has been effectively deregulated provided a 
LEC elects to place the point of demarcation at the minimum point of entry at a 
multi-unit location. As the FCC's CC Docket No. 88-57 =lee and regulations 
afford the LECs with several options as to where the demarcation point is 
located, each LEC is required to provide to the Telecar"ication6 Division of 
the Couuniesion's Utilitier Department t.451 by November 1, 1994, a general 
description of the location of its demarcation point in multi-unit inscallations 
(+.e., at the property Line, at the minimum point of entry at the bua :mg, or 
at the premise owner's c.scretion). In the event a LBC selects the p- ?erty 
line as the applicable demarcation point, the coarpany shall explain ir. rts 
filing, ae to where the necessary grounding will occur and how 
customers/property ownerr will secure access to the LEC'r network. LEC 
maintenance of all house cable installed prior to July 15, 1990, shall continue 
to be provided at the company's tariffed labor rates for that service. If the 
LEC chooses the property lane or the minimum point of entry am the demarcation 
point, then maintenance of house cable installed after July 15, 1990, shall be 
provided on a deregulated baris, in accordance with the FCC's June 14, 1990 
decision in CC Docket 88-57. If the LEC does not select the property line or 
the minimum point of entry as the demarcation point, thereby permitting the 
landlord to determine the location of the demarcation point, the maintenance of 
any house cable installed after July 15, 1990 as well ad any wire up to the 
demarcation point t.461 established by the landlord, shall be the 
responsibility of the LEC. 

Coamriseion Guideline8 Regarding the Deregulation of Wiring Between Buildings 
Crossing Public Thoroughfares 

Consistent with the Carmiasion's policies established in its Alternative 
Regulation investigation, Care No. 92-1149-TP-COI, the Camnisrion wall determine 
if a LBC's installation and maintenance of wire crosring public thoroughfare 
should be detariffed upon the individual LEC's request. Large LECs (i.e., those 
over 15,000 accerr linea) are permitted to eubolit ouch a request, and the 
necessary supporting information, as part of an alternative regulation plan. 
The burden of proof 8-11 be placed upon the LEC to demonatrate that sufficient 
competition d r t r  in the provision of these service8 before the Conmission will 
approve such a requert. 
LEC's maintenance and inrtallation of wiring crossing public thoroughfares shall 
be provided at the colnpany-8pecific tariffed labor rate. 

Abrent Cmiseion approval of these detariffinge, the 

F. LEC-Provided Maintenance Agreement Limitations 

The Camission, in ita Bntries of March 27, 1990, and July 8, 1993, requested 
couunents regarding the irrue of the existence [*47] og limitations present in 
inside wire maintenance plana and the manner in which there limitations are 
enforced. Msny of the camtenting LECs in addition to OTA believe that inside 
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wire maintenance is presently competitive and, therefore, Cormnission established 
customer notice requisements and Commission established refund/cancellation 
policies are inappropriate, unnecessary, and burdensome. Cincinnati Bell and 
OTA both assert that appropriate customer protection is already in place and, 
therefore, they do not approve of the customer notice procedures proposed in 
Appendix B of the Commission's July 8, 1993, Entry or the suhnission with staff 
of maintenance plans and prcgnotional materials prior to their issuance. If a 
customer notice is required, Cincinnati Bell reccaunende that it be sent out 
once a year to a l l  subscribers enrolling in inside wire plans rather than at 
the 
time that each individual subscriber enrolled in an inside wire maintenance 
plan. 

GTE and United do not utilize a 30-day waiting period for inside wire 
maintenance services. GTE is not in favor of a 30-day "cooling off" period 
since it creates the potential for the company providing free maintenance 
service if 1.481 the subscriber subsequently cancels. United does not 
believe that a "cooling off" period is necessary since inside ware maintenance 
plans are not expensive offerings that are marketed in a high pressure manner. 

Ohio Bell requires a 3-day waiting period for existing custaners and no 
waiting period for new or relocated cuetanere. Ohio Bell is not in favor of a 
30-day waiting period/30-&y "cooling off" period because the waiting period 
would punish all subscribers due to a few abusers and the "cooling off" period 
would encourage abuse. All connnenting LECs state that they will maintain inside 
wire regardless of who provides the installation. However, sane companies, such 
as ALLTEL, GTE, United, and Ohio Bell, indicate that their maintenance plans do 
not cover any portion of inside wire which has been improperly installed or 
maintained by entities other than the LBC. 
maintenance plans cover inside wire regardless of whether at has been improperly 
installed or maintained. Cincinnati Bell and ALLTEL state that a 30-day waiting 
period is required before its inside wire maintenance agreement takes effect in 
order to prevent a subscriber with an inside [*491 wire problem from 
subscribing to the wire maintenance plan solely to avoid the more expensive and 
less convenient repair alternatives. There is no waiting period for those 
customers establishing service for the first time. Cincinnati Bell represents 
that it is always educating its customers about their rights and 
responsibilities for the installation of inside wire. All of the connnenting 
LECs indicated that they do not maintain written maintenance agreements but 
primarily enroll subscribers bared on a verbal conanitment 

Cincinnati Bell avers that their 

OCC and Cleveland both recamend that measures be taken to eliminate 
subscriber confusion regarding the specific circumstanccr under which the L,EC is 
or is not responeible for the repair of the wire. Specifically, OCC argues that 
all maintenance agreements rhould be in writing with the coverage provisions 
stated an plain englieh. OCC contend. that the inside wire maintenance plan 
promotional materials presently distributed by the LECs do not fairly explain 
the various repair options available to the subecriber. 
Cincinnati Bell's practice of repairing all inside wire under LEC-provided 
maintenance agreementr, even if the inside wire was previously [*SO1 
improperly installed or maintained by other entities. OCC contend6 that it is 
unfair for the LEC to accept a subrcriber into a plan and then, when a problem 
arises, inform the customer that there is no coverage for the improperly 
installed or maintained inside wire. Alternatively, OCC believes the LECs 

OCC agrees with 
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should be required to refund all maintenance plan charges paid at the time the 
repair is denied. Cleveland cites the failure of m M y  LECs to maintain 
improperly installed inside wire as indicative of the need for the Cmission to 
regulate maintenance plans. Also, OCC reconrmends that subscribers be provided 
with a two-week "cooling off" period after enrollment during which the plan 
could be cancelled without charge. OCC agrees with the customer notice 
procedures proposed in Appendix B of the Camniesion's July 8, 1993 Entry, and 
believes that all maintenance plans and promotional materials should be docketed 
with the Commission and open to public COllllllent prior to their issuance. 

Coxmission Guidelines on LEC-Provided Maintenance Agreement Limitations 

The Couanission finds that, if a LEC provides inride wire maintenance 
agreements, they should be offered to all customers of the t*511 same class 
of service regardles8 of who installed the inside wire. The Cocnmission concurs 
with the U C s ,  however, that U C s  should not be held rerponrible for the repair 
of inside wire installed by a non-LBC entity which wai not provided in 
accordance with Part 68 of the FCC Ruler and Regulation6 and the National 
Electric Code. In order to avoid the potential for rubrcriber confusion, all 
LECe shall be required to clearly state this limitation, if pertinent, in all 
conravlications with the subscriber regarding subscription to inside wire 
maintenance agreements, including the custaner notice provided for in Appendix 
A .  

The Coxmission recognizer OCC's concern that sane of the inside wire 
maintenance plan pranotional materials distributed by the UCs may not fairly 
explain the various repair options available to the subscriber. 
promotional materials related to maintenance agreements provided by the LEC must 
be in writing and incorporate the requisite provisions stated herein. 
Additionally, each LBC providing an inside wire maintenance plan is required to 
provide a customer notice to its subscriberr a6 provided for in Appendix A of 
this order. Each LEC shall provide [*521 copies of the proposed customer 
notice to the Conmission's Consumer Services Department and OCC, as well as any 
other future inside wire marketing materials, 30 days in advance to its being 
issued by the company to subscribers. 

Therefore, all 

Beginning December 1, 1994, all inside wire maintenance plan enrollment shall 
occur on a positive enrollment basis via a ballot which should be submitted to 
the Conmission's C o n r w r  Services Department for review 30 day8 in advance to 
its being issued by the ccupsny to' sub8cribers. 
these requirement8 to establirh more uniform maintenance agreement provisions 
and, thereby, reduce 8- of the subrcriber confurion which exirts concerning 
these inside wire agreements and allow the subscriber to make an educated choice 
regarding inside wire repairs. 

The Co"ir8ion intend6 through 

Further, as suggerted by OCC, LECe must refund to its custaners, any prior 
inside wire charger whenever a repair is denied for improper installation. 
Conrmission does not, however, favor a required "cooling off" or waiting period 
after enrolling in an inside wire eervice agreement. 
these U C s  which are concerned that such requirements may not be responsive 
t-531 to their ~8tanerr' needs. Finally, inside wire maintenance plans 
should be offered on a month-to-month bar18 with the opportunity for the 
subscriber to cancel enrollment at anytime without being rubject to a penalty 
charge. 

The 

The Conrnission agrees with 

nn 
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G. Regulation of Charges and Revenues Related to LEC-Provided Inside Wire 
Maintenance Agreements 

The Commission, in its Entries of March 27, 1990 and July 8, 1993, requested 
comments regarding the possibility of the regulation of the charges and revenues 
related to LEC-provided inside wire maintenance plans and alternatives to 
regulation. 

ALLTEL, Cincinnati Bell, GTE, United and Ohio Bell all aver that competition 
exists for the provision of LEC maintenance plans. Canpetitive substitutes 
referred to by the LECs include the hiring of an electrician, the customer 
performing the work himself/herself, or retaining the LBC on a time and 
materials basis and putting aside a little money each month or taking out a loan 
to pay for the inside wire repair. 

AUTBL, GTE, Ohio Bell, Cincinnati Bell, United and OTA strongly argue 
against regulation of inside wire maintenance agreement8 through the 
establishrnent of price limits, the imputation o f  maintenance plan revenues 
[*S4] to regulated rates, or the required filing of cuataner notices. United 
believes that a campetitive marketplace will provide the necessary pricing 
discipline and the appropriate con8uxner rerponse to thore services not needed or 
wanted. GTE, Ohio Bell, and United allege that the Camniesion's objective to 
create a competitive environment has been achieved a8 evidenced by the number of 
competitors advertising in telephone directories. 
Commission not place harsher restrictions on deregulated inside wire maintenance 
than the requirements it has placed on detariffed competitive telecomunication 
services in Case No., 89-563-TP-COI. 

Ohio Bell urger that the 

GTE believes that requiring imputation of maintenance plan revenues to 
regulated rates would be inequitable since the LECs competitors would not have 
the same requirements placed on them. Cincinnati Bell asserts that such 
imputation should not occur since regulated services already benefit from 
unregulated services due to economies of scope, econanies of scale, and by 
allocations of joint and common costs. 

In response to the Cumission' E .  inquiries concerning existing cost allocation 
safeguards between regulated and deregulated accounts [*SSl for the LEC 
provision of inside wire senicer, all camenting LECr rtated that they comply 
with Part 64 of the FCC Ruler. In addition to utilizing P a r t  64, CBT states 
that it further utilizer allocation studies and time reporting procedures to 
ensure that ratepayers do not finance new unregulated ventures. GTE submits 
that its above-the-line and below-the-line businesr activities are allocated via 
GTE's cost allocation manual which war reviewed by the Camission during the 
company's last rate ca8e. GTB further asiertr that the application of any 
unregulated profit6 or 1orser to a regulated ratemaking process creates an 
uneconomic subsidy and would contradict the FCC's goal of financially separating 
the two businesses. United states that the use of a fully allocated costing 
methodology benefits local ratepayers by assuring that a portion of United's 
fixed costs is passed on to the deregulated venture in accordance with FCC 
guidelines. 

Contrary to the LECr' position, Beeron, OCC, and Cleveland all contend that 
there is currently no canpetition in the provision o f  inside wire maintenance 
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plans and that the availability of non-LEC providers of inside wire installation 
and maintenance [*S6]: cannot be considered as competition for LEC-provided 
service agreements. These entities allege that the LECs, unlike non-LBC 
providers, can capitalize on their position as the provider of local service an 
order to market their inside wire maintenance agreements. They believe that, 
because no effective competition exists, maXimUm limits need to be established 
on monthly charges for inside wire maintenance plans. OCC believes that, in 
order to determine the appropriate price ceilings, the Commission should order a 
utility cost-of-service review which includes costs, revenues, and profits, as 
well as inside wire statistics such as the frequency of repair. In addition, 

OCC advocates that a $ 5.00 ceiling be established for sign-up fees and that the 
Cmiseion require a contribution of revenues from the below-the-line accounts 
to regulated services in order to reduce the deficiencies associated with this 
deregulation. Cleveland believes that the specific revenue and costs associated 
with inside wire maintenance plans can only be determined after diecovery ie 
permitted and hearings are held, thereby permitting the CaPrmission to determine 
whether the accounting method8 adopted by the [*571 LECs truly reflect the 
reeources used by the canpanies in performing inside wire repair and the 
solicitation of maintenance agreements. 

Cmission Guidelines on Regulation of Charges and Revenues Related to 
LEC-Provided Inside Wire Maintenance Agreements. 

After reviewing the cc"ts filed by the various connnenters, the Conmission 
does not believe that at is appropriate at this time to make a further 
determination on this issue. Therefore, the regulatory guidelinee stated in the 
Finding and Order of December 16, 1986, shall continue to be in effecting 
relation to the regulatory treatment of the charges and revenues related to 
LEC-provided inrid8 W i r e  maintenance agreements. 

111. Conclusion. 

The Cornmission hae reviewed the present state of inride wire and examined 
some of the technical issuee associated with the deregulation of in8idO wire. 
Upon examining the comments filed by the various entities, the Conmission is now 
able to establish policy directives, as delineated above, concerning the 
relinquishment/ownership of inrid. w i t . ,  protector 8cceri, installation of NIDs, 
diagnostic chargee asserred to cutanera not subscribing to a LEC-provided 
maintenance agreement, t.581 deregulation of house cable and wire between 
buildings crossing public thoroughfares, and LBC-provided maintenance agreement 
limitations. 

Regarding the issue of ownership and maintenance, the Camiseion concludes 
that total relinquishment of iarid. w i t .  by the LECs  wall not be required at 
this time. Maintenance responsibility should be left to individual agreements 
or contracts between laadlordm and their tenants. 

Regarding the issue of protector 8cca88, the Commiseion concludes that 
non-LEC personnel should not be allowed to ~CCOII the protector. 
at any location where a N I D  ha6 been installed, regardless of who installed it, 
the LEC should be responsible for the maintenance of that portion of wire 
between the N I D  and the protector. 

In addition, 

Regarding the issue of N I D  installation, the Conrmission concludes that LECs 
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should install NIDs free of charge at all new inStallatiOn8, as well as during 
any premise visit. 
installation of a NID, the LEC should charge the subscriber for the involved 
labor at its existing tariffed rate. The subscriber or property owner is 
responsible for the proper installation and maintenance of those [e591 NIDS 
not installed by LECs. 

In the event a Subscriber specifically requests the 

Regarding the issue of LEC diagnostic charges, the Conrmission concludes that 
the LEC must be able to inform the subscriber whether a NID is located on the 

present, then diagnostic services must be provided at no charge. 
if a NID is not in place, LEC diagnostic premise visits to home shall be 
provided free of charge. If a subscriber has a NID and either refuses to 
utilize it or incorrectly uses the NID after being fully explained his/her 
responsibilities, the LEC may charge a tariffed premise visit fee. 

premise for diagnostic testing. If the company does not know if a NID is 
In addition, 

Regarding the issue of the deregulation of house cable the Caxunission 
concludes that, due to the FCC's relocation of the point of demarcation between 
inside wire and network wire, house cable has already been effectively 
deregulated on an ongoing basis and, therefore, no further Colnmission action is 
necessary at this time. Each LEC is required to file in this docket, within 4 5  
days of thio Supplemental Finding and Order, a deocription of its location of 
the demarcation point in multi-unit installations existing after July 1990. 
Regarding the issue of the deregulation (-601 of wire between buildings 
crossing public thoroughfares, the Commission does not believe that an adequate 
amount of information has been provided to warrant industry-wide deregulation. 

Regarding the issue of LEC-provided maintenance agreement limitations, the 
Commission concludes that such maintenance agreements should be offered to all 
Customers regardless of who installed the inside wire. LBCs should not, 
however, be held responsible for the repair of inside wire installed by a 
non-LEC entity which was not provided in accordance with Part 68 of the FCC 
Rules and Regulations and the National Electrical Code. LECs must refund to 
Customers, any prior inside wire charge whenever a repair is denied for improper 
installation. Beginning December 1, 1994, LECs shall Only enroll subscribers in 
such plans via a ballot reflecting the subscribers' positive enrollment. Each 
L,EC providing an inside wire maintenance plan is required to provide customers 
notice to its subscribers ao provided for in Appendix A. 

Regarding the issue of regulating charges and revenue8 related to 
LEC-provided inside wire maintenance, the Conrmission does not believe it is 
appropriate at thio time to make a further t-611 determination on this issue. 

By November 1, 1994, each LEC is required to provide to the 
Telecomunications Division of the Cornmission's Utilities Department, a general 
description of the location of  its dunarcation point in multi-unit 
installations. In the event that the LEC selects the property line as the 
applicable demarcation point, the colnpany shall explain in its filing, as to 
where the necessary grounding will occur and how custaners/property owners will 
secure acces8 to the LEC's network. In addition, each LEC should provide the 
Commission's Utilities Department for review, on or before November 1, 1994, a 
description of the operational accounting process and cuetcmer education 
information to be utilized in order for the company to cunply with the 
Commission's directives pertaining to diagnostic service8 provided to the 
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Each x,gc shall provide the Canmission's Consumer Services Department and OCC 
with all maintenance agreements, promotional materials related to maintenance 
agreements, custOmer notices as provided for an Appendix A, Customer ballots, as 
well as any other future updates of these materials, 30 days in advance to being 
issued by the company t o  [*611 subscribere. 

AS a final matter, as reflected in Appendix B to this order, the staff has 
significant concerns about the telemarketing practices of inside wire 
maintenance plane by the LECe. The staff's proposal on how to eliminate this 
concern in the future is likewise contained in Appendix B to this order. 
Accordingly, at this time, the CoPrmisrion inviter all stakeholders and 
interested entities t o  subrnit canments to the Camassion in this docket on the 
staff's proposal contained an Appendix B. Initial camenti must be filed by 
October 17, 1994, and the reply ccmnents muet be filed by October 31, 1994. 
upon receipt of the initial colllments, an Attorney Examiner's Entry will be 
iesued directing the conmentors to serve copies of their initial camente on a l l  
other camentors and setting forth a lirt of those who h a w  filed initial 
comments. Those entities filing reply caments must eemt copies of the reply 
c m e n t s  on all entities which filed initial ccmmenta. 

It is, theref ore, 

ORDERED, That the various inside wire issues referenced herein be treated in 
accordance with the guidelines set forth in Section I1 of this Supplemental 
Finding and Order. It ir, further, 

ORDERED, That t*631 those LBCs providing telephone service within the 
state of Ohio shall submit to the Colnmiesion staff the requisite information in 
accordance with the provisions set forth in Section I1 of this Supplemental 
Finding and Order. It is, further, 

ORDERBD, That all interested entities are invited to file, in this docket, 
comments and reply conmenti to the proposal set forth in Appendix B by October 
17, 1994, and October 31, 1994, respectively. It ie, further, 

ORDERED, That a copy of this Supplemental Finding and Order be served upon 
all local exchange canpanies subject to the jurisdiction of this Cormnission and 
all other interested persona of record. 

THE PUBLIC UTILITIES C-SSION OF OHIO 

APPENDIX A 

The following is the Camireion's inside wire customer notice requirments. 
The Cammission maintains that all local exchange companier (LECs) in the state 
of Ohio should issue their cuetanor notices by direct mail to all new and 
relocating subscribers after applying for service and on a one-time basis to all 
existing subscribers. 

The Cumiarion etresser that the customer notice is intended to be strictly 
informational and must be writtea in plain, easy-to-understand language. 
Moreover, P 6 4 1  the Colnmiseion strerses that the customer notice is not 

Q!? 1 
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intended to be used to promote enrollment into any of the companies' inside wire 
maintenance plans. 
following parameters, each LEC must submit its customer notice, within 45 days 
of this order, to the Castmission's Consumer Services Department, Public Interest 
Center for review and approval. All subsequent modifications of the companyis 
notice must also be subcnitted to the Cmission's Consumer Services Department, 
Public Interest Center for ita review and approval prior to being sent to 
customers. Finally, all oral representations by a LEC regarding inside wire 

personnel, 
and all inside wire information provided in the company's telephone directory 
shall be consistent with the guidelines delineated in Appendix A. 

To ensure that each LKC's notice meets or exceeds the 

maintenance plane, all campany training materials utilized by company 

SECTION I 

INTRODUCTION - CUSTO-R RESPONSIBILITY AND OPTIONS 

A LEC shall be required to inform its customers, in detail, of the customer 
rights, responsibilities, and options concerning the repair and maintenance of 
inside wire and customer premise equipment (CPE) . Specifically, subscribers' 
t.651 shall be informed by the companies, in plain English, of the definition 
of inside wire and CPB, and further inform Suetcaners of their responsibilities 
concerning the maintenance of inside ware and CPE. Subscribers shall also be 
informed of their option8 concerning the maintenance and repair o f  the inside 
wire. Such options include the following: the subscribers may repair the wire, 
the subscribers may hire an independent contractor to,provide the service on a 
time and materials basis, the subrcribere may hire the LEC to repair the wire on 
a time and materials basis, or the subscribers may enroll in a LEC-provided 
maintenance plan. Furthermore, this mailing must inform subscribers of the 
LEC's obligation to repair, at no charge, service difficulties not associated 
with CPE or inside wire. If pertinent, the LECs must explain that its 
maintenance agreement does not provide coverage for the repair of inside wire 
installed by a non-LEC entity not in accordance with Part 68 of the FCC Rules 
and Regulations and the National Electric Code. Finally, the LZCs shall explain 
that responsibility for the maintenance of inside wire is left to individual 
agreements or contract8 between landlords to661 and their tenants, in 
addition to the application of local property law. Therefore, tenants should be 
advised to contact their landlord first for repar service, prior to contacting 
the company. 

SECTION I1 

NETWORK INTERFACE DWICES (NIDS) 

Each LEC, in thir portion of its mailing, shall be required to inform its 
customers of the location of a NID and its proper use to identify service 
difficulties on the custaner'8 side of the demarcation point. 
also explain, in detail, that a NID create8 a defined point of demarcation 
between network and inride wire and, when utilized properly, will assist the 
subscriber in determining if service difficulties exirt with the in8ide wire. 
The mailing must explain where the NID is located in both multi-unit and single 
unit dwellingr, and that all dwelling8 built as of DeceaIbar 31, 1987, will have 
a NID. Finally, custaners shall be informed in this section of the customer 
notice, that, if they do not have a NID and desire one, they may install a NID 

The mailing shall 
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themselves, or hire the LEC or an independent contractor to install one for 
them. The customers should be infomed that, if they choose to install the NID 
themselves, they will be t.671 responsible for the proper installation and 
maintenance in accordance with the FCC'e Rulee and Regulations. 

SECTION I11 

CUSTOMESR TROUBLE REPORTS 

Each LEC, in this section of its customer notice, shall be required to inform 
customers that, if a NID is not in place and the LSC's customer cannot ascertain 
with certainty that the Benice difficulty ir located on the customer's side of 
the demarcation point, the U C  is required to cane to the hane at no charge to 
diagnose the problem, and is further required to install a NID at no charge 
during this premise visit. Finally, the LEC is required to reiterate to 
customers the repair options available (a.e., repair the problem themselves, 
hire an independent contractor, or pay the local exchange company to repair the 
inside wire service difficulty). 

APPENDIX B 

During the last several years, the Public Interest Center (PIC) has received 
over 100 contacts regarding inside wiring. Initially, the majority of the 
contacts centered around customers' confusion about the changes in inside wiring 
maintenance and their "new" responsibility. Custaners also expressed their 
uncertainty as to the level of protection the inside wire maintenance [ *68]  
programs provided them. 
PIC received about whether repair work or installation of telephone jacks was 
covered by inside wire maintenance plans. 

This uncertainty was demonstrated in the many questions 

Customers have also expressed concern about increases in their inside wire 
maintenance plan costs and were unhappy that the Coomtission no longer regulated 
those costs. They were unsure whether to upgrade to a different level of 
protection, to keep the same level, or to discontinue their plans. Many were 
upset that the Commission could not advise them in their decisions. PIC also 
received questions regarding the ownership of wiring in apartment complexes; 
specifically, custaners wanted to'know who was responsible for inside wire 
repairs. Overall, custaners appear confused as to when the company's 
obligations end and their obligations begin. 

Since early 1993, Staff ha8 monitored hundreds of calls received by residence 
business office repreeentatives. All of the residence business offices from the 
large local exchange cormpanies (LECo) have been visited at least once, and staff 
encountered problem with inside wire marketing at most of these coarganies. 
the course of monitoring P 6 9 1  the performance of the residence business 
offices of the LECs, staff h a m  encountered misleading marketing practices in the 
offering of inside wire maintenance plan8 to consumers. 
practices occurred moat often during telephone conversations between LEC 
residence business office representatives and custaners who were ordering new 
senice, requesting additional services, or making billing inquiries. 

In 

These misleading sales 

An example of the inside wire marketing practices staff ir concerned about is 
the overselling of maintenance plan features as proffered by one of the large 
LECs. The following language is from a LEC training manual concerning inside 



1994 Ohio PUC LEXIS 778, %9 
h e 4 6  
FOCUS 

wire maintenance plans: Items 2 and 6 under "Suggestions to recommend and/or 
overcame objections" are troublesome: 

2. Our repair department is available to you 24 hours a day, seven days a 
week. With [maintenance plan XI we will be able to diagnose your problem 
whenever you need us and without the concern of a high service charge. 

6. The apartment complex may say they will be responsible for the repair. 
Please remember that when charges are billed, they are billed to you. We are 
also available for you 24 hours a day. Moot maintenance 1.701 people are 

not 
prepared to make repairs within 24 hours. 
by setting up the [maintenance plan XI .  

Let us take those worries out for you 

Concerning Item 2, the repair department may be available to take repair 
calls from customers 24 hours a day, but at is available to only diagnose 
problems 24 hours a day - and is not available to make normal repairs after 
regular business hours. 
different large LECs in March of 1994. During each of these calls, staff 
specifically asked a repair department representative, if a service problem 
occurred after regular business hours, would repair crew8 would be dispatched to 
accoarpliah repairs. 
the repairs would be accanplished 24 hours a day. 
the large LECs cited above do not make normal repairs 24 hours a day, and the 
claims of the repair service representatives were inaccurate. 

Staff made a series of eight test calls to four 

In five out of eight of the calls, staff was assured that 
However, the repair crews of 

Item 6 also is not entirely correct, since it is not necessarily true that 
chargee are always billed to the apartment dweller. 
inside wire maintenance chargee is generally dependent upon who requests 
t.711 the maintenance, i.e. the landlord or the tenant. Traditionally, the 
party requesting the maintenance is responsible for the charges and repairs. A 
representative of one large LEC, in selling a plan to an apartment dweller 
asked, "Where will your landlord be at 2:OO a.m. or 3:OO a.m. when your service 
goes out?" The question implies that though a landlord may not be available in 
the middle of the night to make a phone repair, the LEC inside wire maintenance 
plan would provide protection. A. stated above, no LEC inside wire maintenance 
plan provided 24-hour repair service. 
who was sufficiently infozmed about his responsibility to tell the 
representative that he wanted to check his lease before he cmitted to a 
maintenance plan. 

The responsibility for 

This question was posed to a new customer 

In monitoring calls at the LECs, staff overheard several representatives 
claim that the maintenance plans also covered outside wire repair. Several 
representative8 told Custaners that the cheaper basic maintenance plan was 
ftob801eten and then convinced them to sign up for the more expensive, more 
comprehensive plan. However, because the basic plan was not "obsolete" but had 
been grandfathered, sane custaners t.721 upgraded unnecessarily. 

Representatives from several canpanies urged customers to buy the more 
comprehensive, and expensive, inside wire maintenance plans, rather than the 
more basic plans. 
equipment (CPB), which is covered by the more elcpensive plans. The LEC 
representative steers the Customer towards the more expensive plan by warning 
the customer that he or she will incur a premises visit charge if a repair crew 

Frequently, the basic plan does not cover custaner premises 
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is dispatched, the trouble is found in the CPE and the customer is covered by 
only the basic plan. Though the service representative's statement may be true, 
it undercuts the trend of unpowering NStometS to take responsibility for their 
own CPE and inside wire. Over the last few years, most of the large LECs have 
been installing Network Interface Devices (NIDs) and instructing customers as to 
their responsibilities regarding the customer's side of the point of 
demarcation. The LGCe also routinely anfonn their customers in written 
materials how to isolate certain telephone service problems. Customers should 
routinely be infomed of their options, in case of a repair problem which 
includes self-help options, [+731 as well as maintenance repair plans. 

There examplea are typical of presentations made repeatedly by 
representatives of most of the large LECs.  Staff concerns were pointed out to 
business office supervisors at the conclusion of each LEC visit. 

Staff is particularly concerned about the oral representations made to 
customers initiating service regarding the provision of inside wire maintenance 
plans, because the new cuetuner is normally informed about inside wire 
maintenance plans during the initial service order procers Over the telephone. 
A review of customer contacts, test calls, and the monitoring of customer . 
conversations with custaner service representatives has heightened that concern. 
Moreover, staff is concerned that tenants an reridential properties may 
unnecessarily be presrured over the telephone into purchasing a service which 
may be the reeponeibility of the landlord. Through telephone solicitation, 
tenants are not given the opportunity, outside o f  a pressured environment, to 
review this matter with their landlords. 

Accordingly, the staff recotmnende that the Cotmnission adopt the following 
requirement pertaining to a LBC's marketing of its inside wire maintenance 
[+74] plan: 

A LEC shall not attempt to market and/or discuss its inside wire maintenance 
plan with a customer in a telephone conversation unless the telephone call is 
initiated by the cueitanor and the customer, on his/her own initiative, inquires 
about an inside wire maintenance plan. However, a LEC may market its inside 
wire maintenance plan through the mail or other advertising media. 
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Utilities Code - Chapter 54 http://www.capitol.state.tx.us/statuteu'codes/UTOOOO 19.hrm 

Sec. 54.257. Interference With Another Telecommunications Utility. 

If a telecommunications utility constructing or extending the 
utility's lines, plant, or system interferes or attempts to 
interfere with the operation of a line, plant, or system of 
another utility, the commission by order may: 

(1) prohibit the construction or extension; or 

(2) prescribe terms for locating the affected lines, plants, 
or systems. 

Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. 

Sec. 54.258. Maps. 

maps that show each utility facility and that separately 
illustrate each utility facility for transmission or distribution 
of the utility's services on a date the commission orders. 

Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. 

Sec. 54.259. Discrimination by Property Owner Prohibited. 

(a) If a telecommunications utility holds a consent, franchise, 
or permit as determined to be the appropriate grants of authority 
by the municipality and holds a certificate if required by this 
title, a public or private property owner may not: 

A public utility shall file with the commission one or more 

(1) prevent the utility from installing on the owner's 
property a telecommunications service facility a tenant 
requests ; 

property of a telecommunications service facility a tenant 
requests ; 

(3) discriminate against such a utility regarding 
installation, terms, or compensation of a telecommunications 
service facility to a tenant on the owner's property; 

from a tenant or the utility for allowing the utility on or in 
the owner's property; or 

manner, including rental charge discrimination, because of the 
utility from which the tenant receives a telecommunications 
service. 

(b) Subsection (a) does not apply to an institution of higher 
education. In this subsection, "institution of higher education" 
means : 

(2) interfere with the utility's installation on the owner's 

( 4 )  demand or accept an unreasonable payment of any kind 

(5) discriminate in favor of or against a tenant in any 

(1) an institution of higher education as defined by Section 

(2) a private or independent institution of higher education 

61.003, Education Code; or 

as defined by Section 61.003, Education Code. 

(c) Notwithstanding any other law, the commission has the 
jurisdiction to enforce this section. 

Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. 

Sec. 54.260. Property Owner's Conditions. 
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(a) Notwithstanding Section 54.259, if a telecommunications 
utility holds a municipal consent, franchise, or permit as 
determined to be the appropriate grant of authority by the 
municipality and holds a certificate if required by this title, a 
public or private property owner may: 

(1) impose a condition on the utility that is reasonably 
necessary to protect: 

(A)  the safety, security, appearance, and condition of 

(B) the safety and convenience of other persons; 

the property; and 

( 2 )  impose a reasonable limitation on the time at which the 
utility may have access to the property to install a 
telecommunications service facility; 

utilities that have access t o  the owner's property, if the 
owner can demonstrate a space constraint that requires the 
limitation; 

( 4 )  require the utility to agree to indemnify the owner for 
damage caused installing, operating, or removing a facility; 

( 5 )  require the tenant or the utility to bear the entire 
cost of installing, operating, or removing a facility; and 

(6) require the utility to pay compensation that is 
reasonable and nondiscriminatory among such telecommunications 
utilities. 

(b) Notwithstanding any other law, the commission has the 

(3) impose a reasonable limitation on the number of such 

jurisdiction to enforce this section. 

Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997. 

Sec. 54.261. Shared Tenant Services Contract. 

Sections 54.259 and 54.260 do not require a public or private 
property owner to enter into a contract with a telecommunications 
utility to provide shared tenant services on a property. 

Acts 1997, 75th Leg., ch. 166, Sec. 1, eff. Sept. 1, 1997 
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718.1 232 Cable television service; resident's right to access without extra charge.- 
No resident of any condominium dwelling unit, whether tenant or owner, shall be denied 

access to any available franchised or licensed cable television service, nor shall such resident or 
cable television service be required to pay anything of value in order to obtain or provide such 
service except those charges normally paid for like services by residents of, or providers of such 
services to, single-family homes within the same franchised or licensed area and except for 
installation charges as such charges may be agreed to between such resident and the provider 
of such services. 

History.-s. 16, ch. 81-185. 

Copyright Q 1995--1998 by The Harrison Company. 
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independent trench. Likewise, electric utilities should not bear the cost of 

modifications which benefit only telecommunications carriers. 

We shall adopt an advance notice requirement of at least 60 days 

prior to the commencement of a physical modification to apprise affected parties, 

except in the case of emergencies where shorter notice may be necessary. 

IX. Obtaining Third-party Access to Customer Premises 

A. Parties‘ Positions 
During the ROW workshops, various parties raised the issue of how the 

Commission could assist utilities seeking to obtain access to the full pathway up 

to and including the minimum point of entry (WOE) to a customer’s premises. 

Pacific states that the pathway up to and including the W O E  to a 

customer’s premises usually includes facilities in the public ROW and facilities 

on the property to be served. An LEC only controls the supporting structure that 

is in the public way; the property owner provides and owns the supporting 

structure on his or her property. Pacific claims it cannot supercede the property 

rights of owners by permitting access to third parties. If the utility is able to 

successfully negotiate access with the property owner, Pacific offers to provide 

access to its equipment room and other facilities as long as the security and 

safety of its equipment is not compromised. 

In some cases the property owner has determined that a single entity 

shall provide -1 m c e  . to the .. . premises. While acknowledging this can create 

difficulties if a tenant-desires service from a different carrier, Pacific claims this is 

an issue between the tenant and the properly owner, and cannot be resolved by 

the carrier. 

Pacific believes that the Commission should require all utilities to 

permit nondiscriminatory access to facilities on private property that they own or 

116 
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control, but should not dictate to owners which carrier they must choose to 

provide service. Pacific proposes that the Commission consider limiting the 

amount of access or rental fees a carrier is pennitted to pay a property owner for 

access rights. 

GTEC agrees to provide access up to the WOE, to the extent that 

GTEC owns and there is availability on the poles, conduits, ducts, or the ROW in 

question. Since the property owner is responsible for facilities beyond the 

MPOE, however, GTEC opposes a Commission regulation that would abrogate 

private agreements between such property owners and a carrier which would 

allow other carriers the ability to trespass on such property without negotiating 

their own agreement. 

While the Coalition acknowledges that this Commission lacks 

jurisdiction to require non-utility third parties to grant utilities access to their 

properties, the Coalition argues that there are still important actions the 

Commission can take to assist CLCs in this area. First, the Coalition asks the 

Commission to make findings of fact regarding the importance of the 

development of a new telecommunications infrastructure and deployment of 

alternative facilities to customer premises by CLCs. The Coalition believes such 

findings would be useful in eminent domain proceedings to gain access to 

tenants' facilities. 

The-Gdition further asks the Commission to require utilities that 

have vacantspace (excess capacity) in existing entrance facilities (e.g., conduit) 

into commercial buildings to make such space available up to the MPOE so that 

comwtors  may gain acceSs to building cellars, telephone closets (or cages) and 

risers, network interconnection devices and/or frames, and so forth, in such 

buildings. Further, the Coalition asks the Commission to require that ILECs not 

impede such access where it is requested by landlords on behalf of their tenants. 



R.95-04-043,1.95-04-044 ALJ/TRP/mj * DRAFT (WFW7.0) 

Additionally, the Coalition asks that ILECs be required to promptly meet their 

responsibilities for connecting CLC network interconnection devices (NIDs) with 

their own. (See, Interconnection Order I, 77 392-96.) Finally, the Coalition asks 

that ILECs and incumbent EUs be required to exercise their own powers of 

eminent domain, just as they would on their own behalf to obtain or expand an 

existing ROW over private property, in order to accommodate a CLC‘s request 

for access. 

The Coalition argues that under no circumstances should a building 

owner or manager be allowed to charge CLCs for use of its inside wire while 

allowing KEG unlimited use of the same facilities at no charge. The Coalition 

suggests that the Commission can exercise its influence to prevent such 

discriminatory treatment in the following manner. Assuming that the 

Commission has the authority to regulate building owners as “telephone 

corporations” as defined under PU Code fi 234, the Coalition suggests that the 

Commission could declare it will refrain from such regulation if, but only if, the 

building owner makes access to inside-wire available to ILECs and CLCs alike on 

a nondiscriminatory basis. 

As a basis for this recommendation, the Coalition cites the 

Commission’s “shared tenant services” (“SW) decision, D.87-01-063.24 In the 

STS decision, the Commission adopted a set of guidelines aimed at insuring that, 

among other things, tenants in buildings or campus-like settings where the 

landlord provides PBX services to tenants (via a PBX switch and inside wire 

owned by the landlord) continue to have options for obtaining telephone services 

24 Re Pacific Telephone and Telegraph Company (D.87-01-063) 23 CPUC 2d 554,1987 Cal. PUC 
LEXIS 838 (“the STS decision”), modified (D.8745-009) CPUC 2d 179,1987 Cal. PUC LEXE 725. 
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from the provider of their own choosing. The decision provided that landlords 

would not be regulated as a public utilities, even though they appeared to fit 

w i h  the literal terms of PU Code QQ 233 and 234, if but only if they complied 

with the STS guidelines. The rationale underlying the decision is that the 

Commission could have asserted jurisdiction, had it wanted to do so, over such 

telecommunications services providers under the statutory definitions of a 

“telephone line” in PU Code 5 233 and of a ”telephone corporation’’ in PU Code 

Q 234. The Coalition claims that a similar sort of Commission authority should 

apply to any which is charging certificated telephone corporations, LEG and/or . 

CLCs, for access to a building system or systems of entrance facilities, tie down 

blocks, frames, wires, fibers, closets, conduits, risers, etc. The Coalition argues 

that the building owner or manager is not providing such service to tenants, but 

to telecommunications carriers. The Coalition characterizes such as directly akin 

to a special access service through which situation, the building owner or 

manager is, or, if necessary in a given case, certainly could be held to be, 

operating a “telephone line,” and offering service to the public or a portion 

thereof @e., to certified carriers) within the meaning of PU Code 3 233. 

. 

Edison and SDG&E argue that an electric utility must be allowed to 

deny access requests when its property rights do not allow use of the property by 

a third party. Edison and SDG&E also oppose being required to exercise their 

powers of eminent domain in order to accommodate a telecommunications 

provider‘s request for access, claiming that such an exercise of powers would go 

beyond the legally authorized limits for electric utilities. Edison argues that its 

powers of eminent domain do not allow it to condemn property for the benefit of 

telecommunications providers. Edison believes that since certificated 

telecommunication providers have the power of eminent domain, they should 

not depend upon the electric utilities to secure their access rights. 
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Electric utilities also frequently obtain easements or licenses 

containing provisions that limit use of the property to operations directly related 

to the generation, transmission or distribution of electricity. Edison argues that it 

should not be obligated to negotiate broader easements or licenses to allow 

telecommunications carriers to access the property, since this would impose 

additional costs on the utility and its customers and shareholders. 

Comments were also filed jointly by a group known as the “Real 

Estate Coalition”l7 representing the interests of owners and managers of 

multiunit real estate. The Real Estate Coalition concurrently filed a motion for 

leave to intervene and become a party in the proceeding. Separate comments 

were filed by the Building Owners and Managers Association of California 

(BOMA) with a similar motion to intervene. There is no opposition to either of 

the motions for leave to intervene, and the motions shall be granted. Both parties 

represent very similar interests. 

The Real Estate Coalition argues that the Commission lacks 

jurisdiction to regulate building owners, and opposes rules permitting 

telecommunications carriers to enter the premises of multiunit buildings and 

install facilities without the express consent of the underlying property owner. 

The Real Estate Coalition believes forced access by telecommunications carriers 

would constitute an unhwful taking under Loretto v. TelePrompTer Manhattan 

17 The Real Estate Coalition is composed of the Building Owners and Managers 
Association International, the Institute of Real Estate Management, the National 
Apartment Association, the National Association of Real Estate Inveshent Trusts, the 
National Multihousing Council 
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CATV Corp, 458,US 420 (1982), because it would entail a physical occupation 

without the owner’s consent. 

The Real Estate Coalition identifies a number of effects that are 

triggered by telecommunication carriers’ access to buildings, including fire and 

safety code compliance, tenant security, and the ability of building owners to 

manage finite physical space needs. 

BOMA argues that the Commission should not attempt to regulate 

access issues between the telecommunications industry and private property 

owners in order to avoid distorting an otherwise free and functioning market. 

BOMA argues that the real estate industry is highly competitive, and building 

owners have a strong incentive to satisfy the telecommunications needs of their 

tenants, and have no incentive to ban or restrict telecommunications service 

providers. BOMA argues that building owners must have the freedom and 

power to select and coordinate which telecommunications companies have 

access to their buildings . 

B. Discussion 
We do not have jurisdiction to require non-utility third parties to 

grant utilities access to their properties. We recognize, however, that the 

development of a competitive telecommunications infrastructure and 

deployment of alternative facilities to customers’ premises by CLCs are 

important to the health of California’s economy. The adoption of rules to 

facilitate the CLCs’ ability to negotiate access to customer premises is consistent 

with our policy of opening all telecommunications markets to competition. To 

the extent that owners of buildings and their tenants are able to choose among 

multiple telecommunications carriers, they are likely to benefit from higher 
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quality service at lower cost and with greater responsiveness to customers’ 

needs. 

To facilitate the development of the competitive telecommunications 

mfrastructure, we shall require that incumbents with vacant space in existing 

entrance facilities (e.g., conduit) into commercial buildings make such space 

available to competitors up to the MPOE. This requirement will enable CLCs to 

gain access to building cellars, telephone closets, and network interconnection 

devices (NIDs) in such buildings. We shall also require that L E G  promptly 

meet their responsibilities for C O M e c t i n g  CLC MDs with their own. Incumbent 

utilities shall not be required to exercise their powers of eminent domain to 

expand their existing ROW over private property to accommodate a CLC‘s 

request for access. The CLC, as a telephone corporation, has independent 

authority sufficient to pursue its own eminent domain litigation, and there is no 

basis to require contracting for such litigation through the incumbent. The 

eminent domain powers of a CLC are covered under PU Code Q 616, which states 

that ”a telephone corporation may condemn any property necessary for the 

construction and maintenance of its telephone system.” 

We disagree with the Coalition’s claim that owners or managers of 

buildings may be classified as “telephone corporations” subject to Commission 

jurisdiction under PU Code 234 merely because they provide access to their 

building facilities to telecommunications services to the tenants of their building. 

A telephone corporation must hold itself out as a provider of service to the 

public or some portion thereof. Merely because a building owner or manager 

provides private service to tenants within the building, is no basis for treatment 

as a “telephone corporation” as defined by Q 234. 
We recognize, moreover, that the private property rights of building 

owners must be observed. Building owners must retain authority to supervise 
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and coordinate on-premises activities of service providers within their building. 

Installation and maintenance of telecommunications facilities within a building 

may disrupt tenants and residents, and could cause physical damage to the 

building. Unauthorized entry into a private budding by a third party could 

compromise the integrity of the safety and security of occupants of the building. 

The building owner or manager is uniquely positioned to coordinate the 

conflicting needs of multiple tenants and multiple service providers. 

Telecommunications carriers access to private buildings shall therefore be subject 

to the express consent of the building owner or manager. 

We disagree with the Coalition’s analogy seeking to apply the 

Commission’s treatment of STS providers to all building owners which provide 

access to one or more telecommunications carriers. Building owners are in the 

business of providing environments in which people live and work. Building 

owners typically do not provide telephone service to their tenants. We disagree 

with the Coalition’s claim that a building owner provides a form of ”special 

access” telecommunications service through the act of making available its 

building facilities to a telecommunications provider. By merely providing a 

telephone carrier with access to a building’s facilities, the building owner does 

not become a telecommunications utility. If we were to accept such a definition 

as proposed by the Coalition, we would also have to find that building owners 

are also electric utilities, water utilities, and every other type of business that 

requires access to a building to reach customers. 

While building owners are entitled to exercise due discretion in 

managing and controlling access to their premises for the protection and security 

of the building occupants, they may not abuse such discretion in a manner that 

te against carriers seeking ROW access would UnfairIy or capriciously dxnmma 

in order to offer competitive local exchange service. While the Commission does 

. . .  
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not regulate building owners as telecommunications utilities, we strll retain 

jurisdiction under PU Code Section 762 to order the erection and fix the site of 

facilities of a public utility where necessary “to secure adequate service or 

facilities.” Likewise, under PU Code Section 701, the Commission is authorized 

to “do all things which are necessary and convenient in the exercise of [its] 

jurisdiction.” Accordingly, in light of the Commission’s jurisdiction in this 

regard, building owners may not unreasonably deny access to competing carriers 

with impunity. 

X. Third Party Access to Jointly-Owned Facilities 

A. Parties‘ Positions 
Utility distribution poles and anchors have been traditionally owned 

under joint ownership agreements between two or more entities with a need to 

have their lines or equipment strung on common poles to reach customers 

throughout a given geographic area. Joint pole associations have traditionally 

fostered access to and the joint ownership of pole facilities. Membership is 

comprised of ILECs, CLCs, wireless providers, municipalities, and electric and 

water utilities. Pursuant to such joint pole associations, third parties have 

acquired access to jointly owned poles as tenants of one of the owners. In their 

comments, parties addressed the issue of whether existing joint pole associations 

were an adequate vehicle to protect the interests of third parties seeking access to 

facilities. 

. 

GTEC recommends that the existing process of access through joint 

pole associations has worked well and should continue and not be supplanted 

with an untested method. Those third parties who are non-members may apply 

to become members of the association. GTEC argues that it is not necessary for 

yet another organization to be established to protect the interest of third parties, 
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as this would be incompatible with the current joint pole association process, and 

would needlessly complicate a currently effective system. 

PG&E believes that provisions addressing the rights and 

responsibilities of a joint owner are needed when allowing third parties access to 

the jointly owned poles as tenants. PG&E argues that third party connections 

also must comply with safety and reliability requirements, and should not take 

precedence over the use of the pole by any joint owner for its current or future 

utility service. 

PG&E believes that, with the restructuring of the 

telecommunications and the electric industry, the Commission needs to carefully 

consider how the obligations and compensation for pole ownership and/or use 

should be structured to provide a reasonable balance between responsibility for 

and benefits from the pole system. PG&E believes that ultimately all users will 

need to pay for their pole use in a manner that is either market based or 

economically equivalent to sharing fully the ownership costs and responsibilities 

for facilities subject to shared ownership. 

PG&E argues that third party tenants’ quality of access cannot 

exceed the access which their licensor or leasor enjoys under the Joint Pole 

Agreement, and that the joint owner must be able to provide for its own capacity 

requirement before accommodating third party requests. PG&E suggests that a 

telecommunications entity which does not wish to join the Joint Pole Association, 

but still desires the same quality of access as an owner, can negotiate a separate 

joint ownership agreement with the entity or entities holding ownership interests 

in the pole. 

The Coalition states that new distribution facilities constntcted by a 

member of a joint pole organization will ordinarily be subject to the rules 

governing members of that organization, whereas new distribution facilities 
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constructed by a party that is not a member of a joint pole organization would 

not be subject to joint pole association rules. Since several of the members of the 

Coalition are also members of joint pole associations, the Coalition states it is not 

in a position to comment on whether a different vehicle is needed to protect the 

interests of third parties. 

Since such organizations are controlled by regulated utilities, they 

are agents of parties subject to the CoIIuniSsion’s jurisdiction. Even though joint 

pole organizations are not themselves public utilities, the Coalition argues they 

are fully subject to Commission jurisdiction and control, through the operation of 

the ordinary principles of agency law. Therefore, the Coalition believes the 

Commission can take whatever steps it deems necessary to protect the interest of 

third parties. The Coalition further claims that the Commission has authority to 

provide for reciprocal access by privatelyswned utilities to the ROW and 

support structures owned by local governmental agencies to the extent those 

agencies are members of joint pole associations and receive benefits from such 

membership. 

The Coalition argues that the utility members of any joint pole 

organization must not be permitted to degrade access to utility support 

structures and ROW directly or indirectly, simply because an attaching party has 

chosen not to become a full member of such an  organization. 

B. Discussion 
We conclude that the provisions governing third-party access to 

utility facilities previously discussed should also apply in the case of facilities 

which are owned collectively through joint pole associations or similar 

arrangements. Based on parties’ comments, we find no need at this time to make 

any further modifications in the existing arrangements governing joint pole 
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associations to protect third parties that do not belong to a joint pole association. 

Likewise, no party seeking access to a utility pole should be discriminated 

against merely because it is not a member of such an association. We may at a 

later time consider the needs for additional rules to protect against unfair 

discriminatory treatment for nonmembers of joint pole associations. 

XI. Expedited Dispute Resolution 

A. Parties’ Positions 
Parties present differing views regarding how the Commission 

should facilitate the resolution of disputes in the event parties cannot reach 

agreement through negotiations over the terms and conditions of ROW access. 

In its proposal, the Coalition distinguishes disputes over requests for 

initial access versus all other disputes over access. The Coalition recommends 

that the Commission develop a new type of expedited and informal proceeding 

for resolving disputes concerning initial access to utility support stiuctures, 

patterned after the Commission’s existing Law and Motion procedure for 

discovery dispute resolution. This new type of proceeding would be presided 

over by an ALJ, assisted by Telecommunications Division or the Safety and 

Enforcement Division staff with relevant experience and knowledge of utdity 

support structures. The hearing would not be reported. The ALJ would hear the 

initial access dispute and resolve it, either at the hearing or within no more than 

three working days, employing such fact finding techniques as necessary for 

expeditious resolution of the initial access dispute. 

The Coalition claims that the Commission’s existing formal 

complaint process is much too slow and cumbersome for resolution of such 

disputes. Absent an expedited dispute resolution procedure, the Coalition 

argues, the CLC must either comply with the terms of access, which may be 
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difficult, expensive and time-consuming, or file a complaint for relief at this 

Commission, which may be an equally difficult, expensive, and time-consuming 

process, while, in the meantime, access is denied. 

For all other disputes between ILECs and telecommunications 

carrier involving access to ILEC utility support structures (ie., disputes 

concerning other than initial access), the Coalition agrees that arbitration is a 

useful altemative to the use of the Commission's existing complaint process. 

(See, Interconnection Order 1,yn 1227,1228; see also, Commission Resolution 

ALJ-174 (adopting arbitration procedures for resolution of interconnection 

agreement disputes).) 

CCTA believes that the process established by the Act and the FCC 

provide a good starting point for expedited resolution by this Commission of 

disputes involving denial of access. The FCC Order requires the requesting 

party to provide the ROW or facility owner a written request for access. If access 

is not granted within 45 days of the request, the ROW or facility owner must 

confirm the denial in writing by the 45th day. Upon the receipt of a denial notice 

from the ROW or facility owner, the requesting party has 60 days to file its 

complaint with the FCC, and final decisions relating to access are to be resolved 

by the FCC expeditiously. (Interconnection Order 7 1225.) The requesting party 

also may seek arbitration pursuant to 5 252 of the Act which governs procedures 

for the negotiation, arbitration, and approval of certain agreements between 

ILECs and telecommunications carriers. If arbitration is undesirable or proves 

unsuccessful, then court proceedings are an altemative. 

CCTA proposes additional dispute resolution procedures for 

situations in which parties have already entered into contracts for access to 

ROW. Specifically, CCTA proposes that such disputes be negotiated by field 

- 94 - 
128 



R.95-04-043,1.95-04-044 ALJ/TRP/Mj * DRAFT (WFW7.0) 

personnel first. If the dispute remained after two days, it could be forwarded to 

the supervisor of the field representative. After five days, it would go to the 

Engineering Manager. After five more days, it would go to the Utility 
Manager-General Agreements. If the dispute remained after five more days, it 

would go to arbitration. 

Pacific supports an expedited dispute resolution process, but argues 

that parties must be required to attempt to resolve their differences in good faith 

before bringing them before the Commission. Pacific proposes that if the 

Commission adopts a similar expedited review process as prescribed by the FCC, 
the Commission should require the parties to first attempt to resolve any dispute 

themselves before going to the Commission. Pacific also argues that it may take 

longer than 45 days to determine availability for more complicated requests for 

access. 

GTEC does not oppose an expedited process to resolve disputes 

concerning access to ROW that arise out of negotiated or arbitrated agreements, 

but asks the Commission not to pennit such a dispute resolution process to 

improperly circumvent or replace of the negotiation process required by 9 252 of 

the Act. 

Edison believes that the procedures prescribed in Q 252 have the 

potential to distort the negotiating process and to impose a sigruficant additional 

burden on the Commission and its staff. Rather than negotiating in earnest, 

Edison argues, parties may be tempted to state their demands and then insist 

that the Commission arbitrate a solution. Unless all parties to the negotiation 

request the Commission’s assistance as mediator, Edison argues, the 

Commission should refrain from any role in the parties’ negotiations. If 

negotiations fail to produce an agreement, Edison believes the Commission’s role 

as arbitrator should be limited to imposing appropriate conditions to prevent 

129 
- 95 - 



R.95-04-043,1.95-04-044 ALJ/TRP/mj * DRAFT (WFW7.0) 

discrimination among competing cmiers and unreasonable restrictions to access, 

and the Commission should limit inquiry to the two following issues: 

1. Is the utility insisting on a prohibitive pricing arrangement as a 
means of favoring one carrier over another? 

2. Are the non-pricing terms and conditions sought by the utility 
reasonably related to legitimate concerns about safety, limitations 
on liability and system reliability and stability, and are they 
being applied in a non-discriminatory manner to all similarly 
situated carriers? 

Edison argues that the carrier should have the burden of 

demonstrating that the utility has discriminated against that carrier or sought to 

impose unreasonable restrictions to access. 

PG&E believes that to the extent a dispute involves expert 

engineering issues such as those relating to GO 95, responsibility and authority 

for hearing and resolving the dispute should be referred to 

Commission-designated experts whose education and training quahfy them to 

decide engineering matters. Moreover, PG&E believes their interpretations 

should have precedential authority for GO 95 purposes generally. PG&E 

therefore recommends that the Commission designate specific members of its 

engineering staff experienced in GO 95 to be responsibie for GO 95 interpretation 

and implementation, including resolution of disagreements about the application 

of GO 95 to any specific ROW access dispute,’* to achieve technically sound, 

. 

~ 

** In making this suggestion, PG&E recognizes that the parties to the December storm 
proceeding have recommended an 011 into design standards in GO 95. Pending the 
resolution of the OII proposal, however, PG&E argues that users of poles need a way to 
resolve GO 95 questions which will result in sound engineering results, while also 
supporting construction of new telecommunication lines, to the extent consistent with 
GO 95 and other applicable standards. 
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consistent and timely interpretations. PG&E also recommends that the 

expedited proceeding allow for an evidentiary record to be transcribed. 

B. Discussion 
The rules, guidelines, and performance standards adopted herein 

should reduce the extent of disputes and impasses among the parties in 

negotiating ROW access agreements. Nonetheless, our adopted d e s  leave 

discretion to the parties to negotiate individual agreements, and leave the 

potential for disputes to arise. We shall therefore adopt an expedited procedure 

for resolving disputes relating to access to ROW and support structures as set 

forth below. We expect parties to make a good faith effort to resolve their 

disputes before bringing them before the Commission. As a condition of the 

Commission’s accepting a dispute for resolution, the moving party must show 

that they have attempted in good faith to negotiate an arrangement which is 

consistent with the rules and policies set forth in this decision. This showing 

must be included in the request for dispute resolution. The burden of proof shall 

be on the party which asserts that a particular constraint exists preventing it from 

complying with the proposed tenns for granting ROW access. 

The following prerequisites must be satisfied as evidence of good 

faith negotiations prior to the Commission’s acceptance of a request for 

resolution of a ROW dispute. The party seeking access must first submit its 

request to the utility in writing. As discussed previously, we are establishing a 

default deadline of 45 days for a utility to confirm or deny whether it has space 

available to grant requests for access to its support structures or ROW. If the 

request is denied, the utility shall state the reasons for the denial or why the 

requested space is not available, and include all the relevant evidence supporting 

the denial. In the event of a denial, Step 1 of the dispute resolution process is 
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invoked. We shall expect the parties to escalate the dispute to the executive level 

w i h  each company to attempt to negotiate an alternative access arrangement 

to accommodate their mutual needs. If the parties are unable to reach a 

mutually agreeable solution after five days of good-faith efforts at negotiation, 

any party to the negotiations may request the Commission to arbitrate the 

dispute. 

In order to formally initiate the process for binding arbitration, a 

party to the dispute shall file a formal complaint with the Commission, with an 

attached motion requesting that the matter be submitted to the Commission for 

binding arbitration. This option shall be invoked only where all parties to the 

dispute must consent to be bound by the results of the arbitrators' decision. To 

expedite the process, the motion should affirm whether all parties to the dispute 

consent to be bound by the arbitration outcome. Under the binding arbitration 

option, parties shall have 15 days from the filing of the complaint to prepare for 

the arbitration. An arbitration hearing shall be held before a panel of three 

hearing officers. 

Each party to the arbitration may present witnesses, but no more 

than two days of hearings shall be permitted, with each party allocated one day. 

W i h  15 days of the conclusion of hearings, the parties may submit pleadings 

setting forth their respective positions. The arbitration panel shall than issue a 

decision on each of the contested issues in the dispute within 20 days of receipt 

of the pleadings. The arbitrators' decision will be the final decision rendered on 

the dispute. 

While the arbitration process is proceeding, parties may continue to 

seek an informal resolution of their dispute, and may pursue a mediated solution 

on a parallel track to the arbitration process. In the event parties pursue 

mediation on such a parallel track, they may request that the Commission 
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appoint a mediator or may contract for their own mediation services. The 

mediator will have discretion to schedule mediation sessions as warranted given 

the particular situation involved. The prospects of an arbitrated outcome may 

provide parties with the incentive to seek their own mediated solution as means 

of retaining control over the outcome. In the event no mediated solution has 

been achieved by the time scheduled for the arbitrator's decision, the mediation 

process shall Le terminated. 

In the event that all parties to the dispute do not consent to be 

bound by an arbitrated decision, the arbitration option may not be used. The 

dispute will be resolved through the formal complaint process pursuant to the 

Commission's Rules of Practice and Procedure. These rules are govemed by the 

provisions of Senate Bill (SB) 960, under which complaint filings are categorized 

as adjudicatory proceedings. In view of the competitively sensitive nature of 

ROW access disputes, we appreciate the need for an expedited resolution of filed 

complaints relating to ROW access. Within the bounds of the statutory 

requirements of SB 960, we shall expedite the complaint process as much as 

possible in order to " j z e  the adverse competitive impacts of delays in 

resolving disputes. 

Under the requirements of SB 960, a party has 30 days to file an 

answer to a complaint, and the complaint must be resolved within 12 months of 

the filing. For complaints involving ROW access disputes, we believe that final 

decisions can be rendered much sooner than the 12 months permitted by SB 960. 

We shall not require a separate scoping memo or a prehearing conference for 

such complaints since the rules in this decision form the basis for the scope of 

any complaint relating to ROW access disputes. Parties shall have 10 days to 

prepare for an evidentiary hearing once the answer has been filed. At the end of 

the 10 days, the assigned hearing officer will convene an evidentiary hearing. 
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Each party may present witnesses, but no more than two days of 

hearings shall be permitted, with each party allocated one day. Within 15 days 

of the conclusion of hearings, the parties may submit pleadings setting forth their 

respective positions. The principal hearing officer shall than issue a decision on 

each of the contested issues in the complaint within 20 days of receipt of the 

pleadings. The decision will be the final decision unless challenged by a member 

of the Commission, in conformance to SB 960 rules. 

We will leave it to the discretion of the hearing officer to conduct the 
I dispute resolution proceeding, to establish service lists, and to determine the 

need for any written submittals in the proceeding. The motion requesting need 

only be served on parties to the dispute, the assigned ALJ, and the Director of the 

Telecommunications Division. The motion should also be served on the Docket 

Office which will publish a notice of the motion in the Daily Calendar. 

To facilitate the speedy resolution of disputes, we will generally 

discourage parties who are not part of the dispute from participating in the 

mediation or arbitration process.19 Any resolution that results from the dispute 

resolution process will generally be nonprecedential. However, if a dispute 

raises generic issues or affects others, the presiding ALJ may solicit comments 

and testimony from all parties to the dispute; and the Commission may issue 

decisions. Ou normal rules of practice and procedures should be followed at all 

times during the dispute resolution process. 

We shall not adopt PG&Es request that only Commission- 

designated experts with education and training in engineering be assigned to 

19 To avoid a party's need to become part of the service list of a specific dispute in 
order to obtain an ALJ ruling on the merits of the dispute, we shall make copies of the 
ALJ ruling available through our Formal Files. 
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resolve disputes involving engineering issues. We shall continue to rely on the 

Commission’s long established practice to use ALJs to adjudicate and to mediate 

contested proceedings which come before the Commission. The ALJ is 

specifically equipped to resolve contested issues dealing with a variety of 

technical disputes as well as legal matters. The assigned ALJ routinely consults 

with technical staff employed by the Commission with education and training in 

the area of expertise called for by the nature of the dispute as necessary to 

understand and resolve technically complex disputes. It would not be the best 

use of Commission resources to deviate from this successful practice by 

assigning a Commission staff expert with training in engineering matters to be 

responsible for mediating or arbitrating such contested issues. Therefore, all 

disputes regarding ROW access, including those dealing with engineering or 

safety issues shall be referred to an ALJ for resolution. The ALJ shall consult 

with the Commission’s technical staff as appropriate to deal with engineering, 

safety, or other technically complex issues in dispute among the parties. 

Findings of Fact 
1. Under Q 224 of the Telecommunications Act of 1996, both incumbent local . 

exchange carriers and electric utilities have an obligation to provide any 

telecommunications carrier with nondiscriminatory access to any pole, duct, 

conduit, or right-of-way owned or controlled by it. 

2. Non discriminatory access to the incumbent utilities’ poles, ducts, 

conduits, and rights of way is one of the essential requirements for 

facilities-based competition to succeed. 

3. Given the complexities and the diversity of ROW access issues, it is not 

practical to craft uniform tariff rules which address every situation which may 

arise. 
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4. The adoption of general guiding principles, and minimum performance 

standards concerning ROW access wdl promote a more level competitive playing 

field in which individual negotiations may take place. 

5. The general provisions of PU Code Q 767 relating to reciprocal access of 

utility support structures and ROW apply to all public utilities subject to the 

rules in Appendix A. 

6.  CMRS providers will be using poles and other utility facilities in ways 

perhaps not contemplated by traditional land-line providers. 
‘ 7 .  Exclusive reliance on the negotiation process will not necessarily produce 

fair prices for ROW access. 

8. Given the advances in technological capabilities of cable television 

providers to offer a wide array of both one-way and two-way communications 

services over their cable facilities, it has become increasingly difficult to clearly 

delineate a cable television provider as offering only “cabIe video” service as 

opposed to ”telecommunications” services. 

9. Cable television corporations’ provision of different services on their 

wireline communication system does not normally add any additional physical 

burden to the use of its facilities attached in the right of way of a public utility 

company. 

10. PU Code Q 767.5(a)(3) applies the term “pole attachment” to any 

attachment to surplus space, or use of excess capacity, by a cable television 

corporation for a wire communication system on or in any support structure or 

ROW of a public utility. 

11. Requiring telecommunications carriers and cable operators that provide 

telecommunications services to pay more for pole and conduit attachments than 

cable operators that do not provide telecommunications services when their 
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attachments are made in the identical manner and occupy the same amount of 

space would subject such carriers and cable operators to prejudice and 

disadvantage, would deter innovation and efficient use of scarce resources, and 

would harm the development of competition in California’s telecommunications 

markets. 

12. Sections 224(d) and (e) of the Communications Act of 1934, as amended by 

the Telecommunications Act of 1996 (47 Y.S.C. Q 224(d) and (e)), do not require 

states to provide for different rate provisions for cable operators commencing 

February 8,2001, depending on whether they offer cable television service 

exclusively or whether they also offer telecommunications services. Attempting 

to distinguish “cable television service” from “telecommunications service” 

would entangle the Commission in semantic disputes and would not represent 

the best use of the Commission’s resources. 

13. Since the enactment of the Telecommunications Act of 1996 on 

February 8,1996, the California Legislature has not amended California’s pole 

attachment, statute, PU Code Q 767.5, to add a provision analogous to subsection 

(e) of the federal pole attachment statute, 47 U.S.C. Q 224, which was added to 

that statute by the Telecommunications Act of 1996. Subsection (e) provides for 

a higher pole attachment rate for telecommunications carriers and cable 

operators providing telecommunications services to be phased in between the 

years 2001 and 2006. 

14. The California Legislature has not given this Commission any directive to 

follow the pole attachment pricing approach in 47 U.S.C. Q 224(e). 

15. The Coalition’s proposed 7.4% allocation of capital costs which may be 

charged for pole attachments is based on the statutory formula in Q 767.5(c), 
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which was based on the FCC's pole attachment formula, fully accounts for the 

relative use of usable and non-usable space on the pole. 

16. The use of embedded cost as a pricing basis for pole attachments is more 

conducive to the development of competitive market than the use of incremental 

costs. 

17. Prices based on embedded costs of utility pole attachments are lower than 

incrementa1 costs due to the fact that many of the poles were installed decades 

ago and have largely been depreciated for accounting purposes over time. 

18. If incumbent utilities were free to charge incremental-cost-based rates or 

even higher rates based on their bargaining leverage, they would be able to 

extract excessive economic rents associated with these highly depreciated assets 

while forcing the CLCs to pay rates which may impede their ability to compete. 

19. Under the terms of an agreement executed between Pacific and AT&T, 
Pacific agreed to provide information to AT&T regarding the availability of 

conduit or poles within 10 business days of receiving a written request, and 

within 20 business days, if a field-based survey of availability was required. 

20. Under the terms of their agreement, if AT&T's written request sought 

mformation about the availability of more than five miles of conduit, or more 

than 500 poles, Pacific agreed to: (1) provide an initial response within 

10 business days; (2) use reasonable best efforts to complete its response withm 

30 business days; and (3) if the parties were unable to agree upon a longer time 

period for response, Pacific would hire outside contractors, at the expense of the 

requesting party. 

-204- 
138 



R.95-04-043,1.95-04-044 ALJ/TRP/ Iluj * DRAFT (WFW7.0) 

21. The terms of the Paci€ic/AT&T agreement regarding the time frame for 

responding to requests,about access to ROW provide a reasonable basis for 

formulating generic rules for response times for Pacific and GTEC. 

22. It is in the interests of public health and safety for the utility to exercise 

necessary control over access to its facilities to avoid creating conditions which 

could risk accident or injury to workers or to the public. 

23. When working on an electric utility‘s facilities or ROW, 

telecommunications providers’ compliance with at least the same safety practices 

as trained and experienced electric utility workers is necessary to avoid exposing 

the public to grave danger and potentially fatal injuries. 

24. There is no evidence that the overlashing or replacement of conductors by 

cable television corporations occupies more pole space. Instead new electronics 

or replacement conductors are added to existing support strands without need 

for treatment as a new attachment, which has been the pre-existing practice. The 

FCC has strongly endorsed such overlashing improvements as procompetitive. 

25. Changing the size or type of any attachment, or increasing the size or 

amount of cable support by an attachment has safety and reliability implications 

that the utility must evaluate before work begins. 

26. Commission GO 95 and CAL-OSHA Title 8 generally address the safety 

issues that arise from third-party access to the utility’s overhead distribution 

facilities. 

27. Because of the confined space in underground electric facilities (e.g., 

underground vaults) and the associated increased safety concerns, advance 

notification and utility supervision is required as conditions of granting 
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telecommunications carrier access to underground electrical facilities in addition 

to the requirements of GO 128 and CAL-OSHA Title 8. 

28. To determine if poles have adequate space and strength to accommodate a 

new or reconstructed attachment, an engineering analysis may be needed for 

each pole or anchor location to show the loading on the pole (a) from existing 

telecommunications equipment, and (b) from all telecommunications equipment 

after the attachment, accounting for windloading, bending moment, and vertical 

loading. 

29. Any engineering analysis that is required by incumbent utilities must be 

reasonably required and actually necessary. If such engineering analysis is 

performed within reasonable written industry guidelines by qualified CLC 

engineers, it should be deemed acceptable unless a check for accuracy discloses 

errors. 

30. The ROW access issues in this proceeding interrelate with issues before the 

Commission in Application (A.) 9412-005/Investigation (I.) 9542-015, regarding 

PG&E’s response to the severe storms of December 1995. 

31. Parties in A.9412-005 proposed that the Commission establish an Order 

Instituting Investigation (On> to review, among other things, the adequacy of 

GO 95 design standards on wood pole loading requirements. 

32. Inaimbent utilities need to be able to exercise reasonable control over 

access to their facilities in order to meet their obligation to provide reliable 

service to their customers over time and to plan for capacity needs to 

accommodate future customer demand. 

33. The incumbents’ reservation of capacity for their own future needs could 

conflict with the nondiscrimination provisions in Q 224(f)(1) of the Act which 
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prohibits a utility from favoring itself or affiliates over competitors with respect 

to the provision of tekomunications and video services. 

34. Since electric utilities are not yet in direct competition with CLCs, but are 

engaged in a separate industry, the potential concerns over a reservation policy 

permitting discriminatory treatment of a competitor are not as pronounced as 

compared with ILECs. 

35. The development of a new telecommunications infrastructure and 

I deployment of alternative facilities to customer premises by CLCs is important to 

the development of a competitive market. 

36. Utility distribution poles and anchors have been traditionally owned 

under joint ownership agreements between two or more entities with a need to 

have their lines or equipment strung on common poles to reach customers 

throughout a gwen geogrciphic area. 

37. New distribution facilities constructed by a member of a joint pole 

organization, will ordinarily be subject to the rules governing members of that 

organization, whereas new distribution facilities constructed by a party that is 

not a member of a joint pole organization, would not be subject to joint pole 

association d e s .  

38. The Commission has the constitutional mandate to insure the availability 

of public utility services throughout the State of California including within 

municipalities. 

39. The Commission has previously asserted jurisdiction over the placement 

of facilities within the rights of way of municipalities in General Order 159. 
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51. In the event an energy utility incurs additional costs for trenching and 

installation of conduit due to safety or reliability requirements which are more 

elaborate than a telecommunications-only trench, the telecommunications 

carriers should not pay more than they would have incurred for their own 

independent trench. 

52. An advance notice should be given at least 60 days prior to the 

commencement of a physical modification to a ROW to apprise affected parties, 

except in the case of emergencies where shorter notice may be necessary. 

53. Incumbent utilities with vacant space in existing entrance facilities 

(e.g., conduit) into commercial buildingdould make such space available to 

competitors, subject to consent of the building o m e r  or manager, up to the 

minimum point of entry to the extent the incumbent utility owns or controls such 

facilities. 

54. Incumbent utilities are not required to exercise their powers of eminent 

domain to expand the incumbent’s existing ROW over private property to 

accommodate a telecommunications carrier‘s request for access. 

55. The Commission does not have jurisdiction to regulate building owners or 

managers as “telephone corporations” under PU Code Q 234, nor to require that 

they provide equal accegs to all carriers. 

56. For purposes of resolving disputes between telecommunications carriers 

and incumbent electric utilities or ILECs regarding ROW accesses, the d e s  

adopted in Appendix A of this order should generdy apply. 

57. Before the Commission wilI process a dispute resolution, the parties must 

show they were unable to reach a mutually agreeable solution consistent with 
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DISTRICT OF COLUMBIA CODE ANNOTATED 
Copyright (c) 198 1-1 997 by The District of Columbia 

All rights reserved. 

* * * THIS SECTION IS CURRENT THROUGH THE 1997 SUPPLEMENT * * * 
***  (PERMANENT AND TEMPORARY LEGISLATION AS OF APR. 12,1997) 

(EMERGENCY LEGISLATION AS OF MAR. 31,1997) *** 

TITLE 43. PUBLIC UTILITIES 
CHAPTER 18. CABLE TELEVISION 

D.C. Code @ 43-1844.1 (1997) 

@ 43-1 844.1. Landlord-tenant relationship 

(a) No landlord of a residential property shall: 

(1) Intdkre with the installation of cable television facilities upon 
his or her property or premises, except that a landlord may require: 

(A) That the installation of cable television facilities conform to 
those reasonable conditions and architectural controls set forth by the landlord 
as being necessary to protect the safety, functioning, appearance of the 
premises, and the convenience and well-being of other tenants; 

(B) That the cable television company or the tenant or a combination 
thereof bear the entire cost of the installation, operation, or removal of the 
facilities; and 

(C) That the cable television company agrees to i n d e w  the landlord 
for any damages caused by the installation, operation or removal of the 
facilities. 

(2) Demand or accept payment fiom any tenant, in any form, in exchange for 
permitting cable television Service or facilities on or within his or her 
property or premises, or h m  any cable television company in excess of any 
amount allowed by the Office upon application by the landlord. The Oflice shall, 
by rule, provide -which landlords may apply fbr and receive 
adeq-=V=-Q fbhving notice provided in accordance with due process 
of law. 

(3) Discriminate in rental charges or otherwise between tenants who 
receive cable television service and those who do not. 

(b) Rental agreements and leases executed prior to October 22,1983, may be 
enforced notwithstanding this section. 
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(c) No cable television company may enter into any agreement with the owners, 
lessees, or persons controlling or managing buildings served by cable 
television, or do or permit any act that would have the effect, directly or 
indirectly, of diminishing or interfering with existing rights of any tenant or 
other occupant of the building to use or avail himself or herself to master or 
individual antenna equipment. 

(d) The Office shall issue rules to carry out the purposes of this section. 

HISTORY: Aug. 21,1982, D.C. Law 4-142, @ 45% as added Oct. 22,1983, D.C. Law 
5-36, @ 2(pp), 30 DCR 4289. 

NOTES: 
SECTION REFERENCES. -This section is referred to in @ 43-1 849. 

LEGISLATIVE HISTORY OF LAW 4-142. -See note to @ 43-1 801. 

LEGISLATIVE HISTORY OF LAW 5-36. -See note to @ 43-1 802.1. 

SHORT TITLE. -The first section of D.C. Law 5-36 provided: That this act may 
be cited as the "Cable Television Communications Act of 198 1 Clarification 
Amendment Act of 1983'." 

CITED in District Cablevision Ltd. Partnership v. McLean Gardens Condominium 
Unit Owners' Ass'n, App. D.C., 62 1 A.2d 8 15 (1 993). 

USER NOTE: For more generally applicable notes, see notes under the first 
section of this heading, part, title, subtitle, chapter, subchapter or subpart. 
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ILLINOIS COMPILED STATUTES ANNOTATED 
Copyright (c) 1993 - 1998 by LEXIS Law Publishing, 

a division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. 
All rights reserved. 

***  THIS SECTION IS CURRENT THROUGH PUBLIC ACT 90-573 *** 
* * *  (1997 REGULAR SESSION) *** 

CHAPTER 65. MUNICIPALITIES 
ILLINOIS MUNICIPAL CODE 

ARTICLE 1 1. CORPORATE POWERS AND FUNCTIONS 

DIVISION 42. POWERS OVER CERTAIN BUSINESSES 
POWERS OVER CERTAIN BUSINESSES 

65 ILCS 511 142-1 1.1 (1997) 

[Prior to 1/1/93 cited as: Ill. Rev. Stat., Ch. 24, para. 1142-1 1.11 

@ 65 lLCS 5/1142-11.1. [Right to receive cable television service] 

Sec. 1 1-42- 1 1.1. (a) In any instance in which a municipality has (i) granted 
a h c h i s e  to any community antenna television company or (ii) decided for the 
municipality itself to construct, operate or maintain a cable television system 
within a designated area, no property owner, condominium association, managing 
agent, lessee or other person in possession or control of any residential 
building located within the designated area shall forbid or prevent any 
occupant, tenant or lessee of any such building from receiving cable television 
service from such h c h i s e e  or municipality, nor demand or accept payment from 
any such occupant, tenant or lessee in any form as a condition of permitting the 
installation of cable television facilities or the maintenance of cable 
television service in any such building or any portion thereof occupied or 
leased by such occupant, tenant or lessee, nor shall any such property owner, 
condominium association, managing agent, lessee or other person discriminate in 
rental charges or otherwise against any occupant, tenant or lessee receiving 
cable service; provided, however, that the owner of such building may require, 
in exchange and as compensation for permitting the installation of cable 
television facilities within and upon such building, the payment of just 
compensation by the cable television franchisee which provides such cable 
television service, said s u m  to be determined in accordance with the provisions 
of subparagraphs (c) and (d) hereof, and provided further that the cable 
television h c h i s e e  installing such cable television facilities shall agree to 
indemnify the owner of such building for any damage caused by the installation, 
operation or removal of such cable television facilities and service. 

No community antenna television company shall instail cable television 
facilities within a residential building pursuaut to this subparagraph (a) 
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unless an occupant, tenant or lessee of such residential building requests the 
delivery of cable television services. In any instance in which a request for 
service is made by more than 3 occupants, tenants or lessees of a residential 
building, the community antenna television company may install cable television 
facilities throughout the building in a manner whch enables the community 
antenna television company to provide cable television services to occupants, 
tenants or lessees of other residential units without requiring the installation 
of additional cable television facilities other than within the residential 
units occupied by such other occupants, tenants or lessees. 

(b) In any instance in which a municipality has (i) granted a h c h i s e  to 
any community antenna television company or (ii) decided for the municipality 
itself to construct, operate or maintain a cable television system within a 
designated area, no property owner, condominium association, managing agent, 
lessee or other person in possession and control of any improved or unimproved 
real estate located within such designated area shall forbid or prevent such 
cable television hnchisee or municipality h m  entering upon such real estate 
for the purpose of and in connection with the construction or installation of 
such cable television system and cable television facilities, nor shall any such 
property owner, condominium association, managing agent, lessee or other person 
in possession or control of such real estate forbid or prevent such cable 
television h c h i s e e  or municipality h m  constructing or installing upon, 
beneath or over such real estate, including any buildings or other structures 
located thereon, hardware, cable, equipment, materials or other cable television 
facilities utilized by such cable fi-anchisee or municipality in the construction 
and installation of such cable television system; provided, however, that the 
owner of any such real estate may require, in exchange and as compensation for 
permitting the construction or installation of cable television facilities iipon, 
beneath or over such real estate, the payment of just compensation by the 
cable television h c h i s e e  which provides such cable television service. said 
sum to be determined in accordance with the provisions of subparagraphs (c) and 
(d) hereof, and provided further that the cable television h c h i s e e  
constructing or installing such cable television facilities shall agree to 
indemnifjl the owner of such real estate for any damage caused by the 
installation, operation or removal of such cable television facilities and 
service. 

(c) In any instance in which the owner of a residential building or the owner 
of improved or unimproved red estate intends to require the payment of just 
compensation in excess of $1 in exchange for permitting the installation of 
cable television facilities in and upon such building, or upon, beneath or over 
such real estate, the owner shall serve written notice thereof upon the cable 
television franchisee. Any such notice shall be served within 20 days of the 
date on which such owner is notified of the cable television franchisee's 
intention to construct or install cable television facilities in and upon such 
building, or upon, beneath or over such real estate. Unless timely notice as 
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herein provided is given by the owner to the cable television franchisee, it 
will be conclusively presumed that the owner of any such building or real estate 
does not claim or intend to require a payment of more than $1 in exchange and as 
just compensation for permitting the installation of cable television facilities 
within and upon such building, or upon, beneath or over such real estate. In any 
instance in which a cable television h c h i s e e  intends to install cable 
television facilities as herein provided, written notice of such intention shall 
be sent by the cable television franchisee to the property owner or to such 
person, association or managing agent as shall have been appointed or otherwise 
designated to manage or operate the property. Such notice shall include the 
address of the property, the name of the cable television h c h i s e e ,  and 
information as to the time within which the owner may give notice, demand 
payment as just compensation and initiate legal proceedings as provided in this 
subparagraph (c) and subparagraph (d). In any instance in which a community 
antenna television company intends to install cable television facilities within 
a residential building containing 12 or more residential units or upon, beneath, 
or over real estate that is used as a site for 12 or more manufactured housing 
units, 12 or more mobile homes, or a combination of 12 or more manufactured 
housing units and mobile homes, the written notice shall M e r  provide that 
the property owner may require that the community antenna television company 
submit to the owner written plans ident img the manner in which cable 
television facilities are to be installed, including the proposed location of 
coaxial cable. Approval of such pIans by the property owner shall not be 
unreasonably withheld and such owners' consent to and approval of such plans 
shall be presumed unless, within 30 days after receipt thereof, or in the case 
of a condominium association, 90 days after receipt thereof, the property owner 
identifies in writing the specific manner in which such plans deviate fiom 
generally accepted construction or safety standards, and unless the property 
owner contemporaneously submits an alternative construction plan providing for 
the installation of cable television facilities in an economically feasible 
manner. The community antenna television company may proceed with the plans 
originally submitted if an alternative plan is not submitted by the property 
owner within 30 days, or in the case of a condominium association, 90 days, or 
if an altemative plan submitted by the property owner fails to comply with 
generally accepted construction and safety standards or does not provide for the 
installation of cable television facilities in an economically feasible manner. 
For purposes of this subsection, "mobile home" and "manufactured housing unit" 
have the Same meaning as in the Illinois Manufactured Housing and Mobile Home 
Safety Act [430 ILCS 11Y1 et seq.]. 

(d) Any owner of a residential building described in subparagraph (a), and 
any owner of improved or unimproved real estate described in subparagraph @), 
who shall have given timely written notice to the cable television h c h i s e e  as 
provided in subparagraph (c), may assert a claim for just compensation in excess 
of $1 for permitting the installation of cable television facilities within and 
upon such building, or upon, beneath or over such real estate. Within 30 days 
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after notice has been given in accordance with si. 
advise the cable television b c h i s e e  in writing 1:: :he amount claimed as just 
compensation. If within 60 days after the receipt of the ownefs claim, the 
cable television h c h i s e e  has not agreed to pay the amount claimed or some 
other amount acceptable to the owner, the owner may bring suit to enforce such 
claim for just compensation in any court of competent jurisdiction and, upon 
timely demand, may require that the amount of just compensation be determined by 
a jury. Any such action shall be commenced within 6 months of the notice given 
by the cable television franchisee pursuant to subparagraph (c) hereof. In any 
action brought to determine such amount, the owner may submit evidence of a 
decrease in the fair market value of the property occasioned by the installation 
or location of the cable on the property, that the owner has a specific 
altemative use for the space occupied by cable television facilities, the loss 
of which will result in a monetary loss to the owner, or that installation of 
cable television facilities within and upon such building or upon, bene& or 
over such real estate otherwise substantially interferes with the use anc 
occupancy of such building to an extent which causes a decrease in the fair 
market value of such building or red estate. 

aragraph (c), the owner shall 

(e) Neither the giving of a notice by the owner under subparagraph (c), nor 
the assertion of a specific claim, nor the initiation of legal action to enforce 
such claim, as provided under subparagraph (d), shall delay or impair the right 
of the cable television franchisee to construct or install cable television 
facilities and maintain cable television services within or upon any building 
described in subparagraph (a) or upon, beneath or over real estate described in 
subparagraph 0). 

( f )  Notwithstanding the foregoing, no community antenna television company or 
municipality shall enter upon any real estate or rights of way in the possession 
or control of any public utility,.railroad or owner or operator of an oil, 
petroleum product, chemical or gas pipeline to install or remove cable 
television facilities or to provide underground maintenance or repair services 
with respect thereto, prior to delivery to the public utility, railroad or 
pipeline owner or operator of written notice of intent to enter, install, 
maintain or remove. No entry shall be made until at least 15 business days after 
receipt of such written notice. Such written notice, which shall be delivered to 
the registered agent of such public utility, railroad or pipeline owner or 
operator shall include the following infomation: 

(i) The date of the proposed installation, maintenance, repair or removal and 
projected length of time required to complete such installation, maintenance, 
repair or removal; 

(ii) The manner and method of such installation, maintenance, repair or 
removal; 
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(i i i)  The location of the proposed entry and path of cable television 
facilities proposed to be placed, repaired, maintained or removed upon the real 
estate or right of way; and 

(iv) The written agreement of the community antenna television company to 
indemnify and hold harmless such public utility, railroad or pipeline owner or 
operator fiom the costs of any damages directly or indirectly caused by the 
installation, maintenance, repair, operation, or removal of cable television 
facilities. Upon request of the public utility, railroad, or owner or operator 
of an oil, petroleum product, chemical or gas pipeline, the community antenna 
television company shall provide proof that it has purchased and will maintain a 
policy or policies of insurance in amounts sufficient to provide coverage for 
personal injury and property damage losses caused by or resulting from the 
installation, maintenance, repair or removal of cable television facilities. The 
written agreement shall provide that the community antenna television company 
shall mainbin such policies of insurance in 111 force and effect as long as 
cable television facilities remain on the real estate or right of way. 

Within 15 business days of receipt of the written prior notice of entry the 
public utility, railroad or pipeline owner or operator shall investigate and 
determine whether or not the proposed entry and instailation or repair, 
maintenance, or removal would create a dangerous condition threatening the 
safety of the public or the safety of its employees or threatening to cause an 
intemption of the furnishing of vital transportation, utility or pipeline 
services and upon so finding shall so notify the community antenna television 
company or municipality of such decision in writing. Initial determination of 
the existence of such a dangerous condition or interruption of services shall be 
made by the public utility, railroad or pipeline owner or operator whose real 
estate or right of way is involved. In the event that the community antenna 
television company or municipality disagrees with such determination, a 
determination of whether such entry and installation, maintenance, repair or 
removal would create such a dangerous condition or intempt services shall be 
made by a court of competent jurisdiction upon the application of such community 
antenna television company or municipality. An initial written determination of 
a public utility, railroad, or pipeline owner or operator timely made and 
transmitted to the community antenna television company or municipality, in 
the absence of a determination by a court of competent jurisdiction finding to 
the contrary, bars the entry of the community antenna television company or 
municipality upon the real estate or right of way for any purpose. 

Any public utility, railroad or pipeline owner or operator may assert a 
written claim against any community antenna television company for just 
compensation within 30 days after written notice has been given in accordance 
with this subparagraph (f). If, within 60 days after the receipt of such claim 
for compensation, the community antenna television company has not agreed to the 
amount claimed or some other amount acceptable to the public utility, railroad 
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or pipeline owner or operator, the public utility, railroad or pipeline owner or 
operator may bring suit to enforce such claim for just compensation in any court 
of competent jurisdiction and, upon timely demand, may require that the amount 
ofjust compensation be determined by a jury. Any such action shall be commenced 
within 6 months of the notice provided for in this subparagraph (f).  In any 
action brought to determine such just compensation, the public utility, railroad 
or pipeline owner or operator may submit such evidence as may be relevant to the 
issue ofjust compensation. Neither the assertion of a claim for compensation 
nor the initiation of legal action to enforce such claim shall delay or impair 
the right of the community antenna television company to construct or install 
cable television facilities upon any real estate or rights of way of any public 
utility, railroad or pipeline owner or operator. 

To the extent that the public utility, railroad, or owner or operator of an 
oil, petroleum product, chemical or gas pipeline deems it appropriate to 
supervise, monitor or otherwise assist the community antenna television company 
in connection with the installation, maintenance, repair or removal of cable 
television facilities upon such real estate or rights of way, the community 
antenna television company shall reimburse the public utility, railroad or owner 
or operator of an oil, petroleum product, chemical or gas pipeline for costs 
reasonable and actually incurred in connection therewith. 

The provisions of this subparagraph ( f )  shall not be applicable to any 
easements, rights of way or ways for public service facilities in which public 
utilities, other than railroads, have any interest pursuant to "An Act to revise 
the law in relation to plats", approved March 2 1, 1874, as amended [765 ILCS 
205/0.0 1 et seq.], and all ordinances enacted pursuant thereto. Such easements, 
rights of way and ways for public service facilities are hereby declared to be 
apportionable and upon written request by a community antenna television 
company, public utilities shall make such easements, rights of way and ways for 
public service facilities available for the construction, maintenance, repair or 
removal of cable television facilities provided that such construction, 
maintenance, repair or removal does not create a dangerous condition threatening 
the safety of the public or the safety of such public utility employees or 
threatening to c a w  an interruption of the fumishing of vital utility service. 
Initial determination of the existence of such a dangerous condition or 
interruption of services shall be made by the public utility whose easement, 
right of way or way for public service facility is involved. In the event the 
community antenna television company or municipality disagrees with such 
determination, a determination of whether such construction, maintenance, repair 
or removal would create such a dangerous condition or threaten to interrupt 
vital utility services, shall be made by a court of competent jurisdiction upon 
the application of such community antenna television company. 
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In addition to such other notices as may be required by this subparagraph 
(0, a community antenna television company or municipality shall not enter upon 
the real estate or rights of way of any public utility, railroad or pipeline 
owner or operator for the purposes of above-ground maintenance or repair of its 
television cable facilities without giving 96 hours prior written notice to the 
registered agent of the public utility, railroad or pipeline owner or operator 
involved, or in the case of a public utility, notice may be given through the 
statewide one-call notice system provided for by General Order of the Illinois 
Commerce Commission or, if in Chicago, through the system known as the Chlcago 
Utility Alert Network. 

HISTORY: 
Source: P.A. 86-820; 86-1410; 90-450, @ 10. 

NOTES: 
NOTE. 
This section was Ill.Rev.Stat., Ch. 24, para. 1 142- 1 1.1. 

EFFECT OF AMENDMENTS. 

(c), inserted "or upon, beneath, or over real estate that is used as a site for 
12 or more manufactured housing units, 12 or more mobile homes, or a combination 
of 12 or more manufactured housing units and mobile homes'' in the sixth sentence 
and added the ninth sentence. 

The 1997 amendment by P.A. 90-450, effective January 1,1998, in subsection 

CASE NOTES 

ANALYSIS 
Retroactivity 
Standing 
Taking of Property 

RETROACTIVITY 
Notwithstanding the absence of express language in this section making it 

retroactive, plaintiff who alleged a continuing trespass beginning before the 
section's enactment could maintain an action thereunder, since the section 
governs not only the construction or installation of a cable television system 
but also its operation and maintenance. Stone v. Omnicom Cable Television of 
Ill., Inc., 131 Ill. App. 3d 210,86 Ill. Dec. 226,475 N.E.2d 223 (2 Dist. 
1985). 

STANDING 

company's installation of cable in adjoining property owned by the homeowner 
association's members pursuant to statute prohibiting homeowner association's 
fiom preventing a franchisee's entry upon property to install a cable television 

Homeowner's association did not have standing to challenge a cable television 
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system. Indian Hill Neighbors' Ass'n v. American Cablesystems, 171 Ill. App. 3d 
789, 121 Ill. Dec. 677,525 N.E.2d 984 (1  Dist. 1988). 

TAKING OF PROPERTY 

compensation because it implicitly recognizes that cable installation involves a 
taking, as it provides a procedure for compmsating the property owner. Times 
Mirror Cable Television v. First Nat'l Bank, 221 Ill. App. 3d 340, 164 Ill. Dec. 
8,582 N.E.2d 216 (4 Dist. 1991). 

This section does not unconstitutionally permit a taking without just 
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W E  REVISED STATUTES 

***THIS DOCUMENT IS CURRENT THROUGH THE 1997 SUPPLEMENT*** 
*** 1997 FIRST SPECIAL SESSION OF THE 11 8TH LEGISLATURE*** 

" L E  14. COURT PROCEDURE--CIVIL 
PART 7. PARTICULAR PROCEEDINGS 

CHAPTER 71 0-B. CABLE TELEVISION INSTALLATION 

14 M.R.S. @ 6041 (1997) 

@? 604 1. Installation; consent of building owner required 

1. CABLE TELEVISION INSTALLATION. A tenant in a multiple dwelling unit may 
subscribe to cable television service, subject to the following provisions. 

A. A cable operator who a x e s  or causes to be affixed cable 
television facilities to the dwelling of a tenant shall do so at no 
cost to the owner of the dwelling; shall indemnify the owner 
immediately for damages, if any, arising from the installation or the 
continued operation of the installation, or both; and shall not 
interfere with the safety, functioning, appearance or use of the 
dwelling, nor interfere with the rules of the owner dealing with the 
day-today operations of the property, including the owneis 
reasonable access rules for soliciting business. 

Nothing in this section may prohibit an owner fkom contracting with 
the cable operator for work in addition to standard installation. 

B. No cable operator may enter into any agreement with persons 
owning, leasing, controlling or managing a building served by a cable 
television system or perform any act which would directly or 
indirectly diminish or interfere with the rights of any tenant to use 
a master or individual antenna system. 

C. A cable operator must have the owner's written consent to a f f i x  
cable television system facilities to a tenant's dwelling. The owner 
may refuse the installation of cable television facilities for good 
cause only. Good cause includes, but is not limited to: 

(1) Failure to honor previous written contractual commitments; 
or 

(2) Failure to repair damages caused by a cable operator during 
prior installation. 
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D. In the absence of written consent, the consent required by 
paragraph C shall be considered to have been granted to a cable 
operator upon his delivery to the owner, in person or by certified 
mail, return receipt requested by the addressee, the following: 

(1) A copy of this section; 

(2) A signed statement that the cable operator will be bound by 
the terms of this section to the owner of the property upon which 
the cable television system facilities are to be affixed; and 

(3) Notice to the owner in clear, understandable language that 
describes the owner's rights and responsibilities. 

E. If consent is obtained under paragraph D, the cable operator shall 
present and the owner and operator shall review, prior to any 
installation, plans and specifications for the installation, unless 
waived in writing by the owner. The operator shall abide by 
reasonable installation requests by the owner. In any legal action 
brought pursuant to this paragraph, the burden of proof relative to 
the reasonable nature of the owner's request shall be on the cable 
operator. The cable operator shall inspect the premises with the 
owner after installations to ensure conformance with the plans and 
specifications. The cable operator shall be responsible for 
maintenance of any equipment installed on the owner's premises and 
shall be entitled to reasonable access for that maintenance. Unless 
waived in writing by the owner, the cable operator, prior to any 
installation, shall provide the owner with a certificate of insurance 
covering all the employees or agents of the installer or cable 
operator, as well as all quipnmtof the d i e  operator, andmust 
indemnifjl the owner pU liability arising firom the operator's 
installation, rnaintenar\lr-dfeabk television 
facilities. 

F. Ifconq&&WUidunder paragraph D and the owner ofany such 
payment of any sum in excess of a 

s subsection as S 1, in exchange for . -_ 
cable television system kilities to 

by certified d, return receipt requested, within 20 days of the 
date on which the owner is notified that the cable operator intends 
to extend cable teievision system facilities to the dwelling of a 
tenant of the o d s  real estate. Without this notice, it will bc 
conclusivefy pnsumed that tbe owner will not require payment in 
excess of the nominal amount mentioned in this section specified for 
such connection. Ifthe owner gives notice, the owner, within 30 
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days after giving the notice, shall advise the cable operator in 
writing of the amount the owner claims as compensation for affixing 
cable television system facilities to his real estate. If, within 30 
days after receipt of the owner's claim for Compensation, the cable 
operator has not agreed to accept the owner's demand, the owner may 
bring an action in the Superior Court to enforce his claim for 
compensation. If the Superior Court decides in favor of the owner 
and orders the cable operator to pay the owner's claim for 
compensation, the cable operator shall reimburse the owner for 
reasonable attorneys fees incurred by the owner in litigation of this 
matter before the Superior Court. The action shall be brought within 
6 months of the date on which the owner first made demand upon the 
cable operator for compensation and not after that date. 

It shall be presumed that reasonable compensation shall be the 
nominal amount, but such presumption may be rebutted and overcome by 
evidence that the owner has a specific altemative use for the space 
occupied by cable television system fiicilities or equipmenf the loss 
of which shall result in a monetary loss to the owner, or that 
installation of cable television system facilities or equipment upon 
the multiple dwelling unit will otherwise substantially interfere 
with the use and occupancy of the unit or property to an extent which 
causes a decrease in the resale or r e n d  value of the real estate. 
In determining the damages to any such real estate injured when no 
part of it is being taken, consideration is to be given only to such 
injury as is special and peculiar to the real estate and there shall 
be deducted fiom the damages the amount of any benefit to the real 
estate by reason of the installation of cable television system 
facilities. 

G. None of the steps enumerated in paragraph F, to claim or enforce a 
demand for compensation in excess of the nominal amount, shall impair 
or delay the right of the cable operator to install, maintain or 
remove cable television system facilities at a tenant's dwelling on 
the real estate. The Superior Court shall have original jurisdiction 
to enforce this paragraph. 

H. No pe~on owning, leasing, controlling or managing any multiple 

rental or other charges between tenants who subscribe to these 
seMces and those who do not, or demand or accept payment in any 
form for the afExing of cable television system equipment on or 
under the real estate, provided that the owner of the real estatc may 
require, in exchange for permitting the installation of cable 
television system equipment within and upon the d estate, 
reasonable compensation to be paid by the cable operator. The 

dwelling unit served by a cable television system may discriminate in 
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compensation shall be determined in accordance with this subsection. 

I. As used in this subsection, unless the context otherwise 
indicates, the following terms have the following meanings. 

( 1 ) "Cable television operator," "cable operator" or "operator" 
means any person, firm or corporation owning, controlling, 
operating, managing or leasing a cable system or any lawful agent 
appointed by any one of the persons or entities mentioned in this 
sub paragraph . 

(2) "Multiple dwelling unit" means any building or structure 
which contains 2 or more apartments or living units. 

(3) "Owner" means the person or persons possessing legal title to 
real estate or the lawful agent appointed by an owner. 

(4) "Tenant" means one who has the temporary use and occupation 
of real property owned by another person. 
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M.G.L. - Chapter 166A, Section 22 http://www.magnet.state.ma.us/legis/laws/mgli 166aY02D22.h~~ 

GENERAL LAWS OF MSSACHUSETTS 
Chapter 166A: Section 22. Interference with rights of building occupants served by system; 
installation; consent of building owners; multiple dwelling units. 

Section 22. No operator shall enter into any agreement with persons owning, leasing, controlling or 
managing buildings served by a CATV system, or perform any act, that would directly or indirectly 
diminish or interfere with existing rights of any tenant or other occupant of such a building to the use of 
master or individual antenna equipment. 

An operator who affixes, or causes to be affixed, CATV system facilities to the dwelling of a tenant shall 
do so at no cost to the landlord of such dwelling, shall indemnify the landlord of such dwelling for any 
damage arising out of such actions, and shall not interfere with the safety, functioning, appearance or use 
of such dwelling. 

The consent required by section thirty-five of chapter one hundred and sixty-six shall be deemed to have 
been granted to an operator upon his delivery to the owner or lawful agent of the owner of property upon 
which he proposes to affix CATV system facilities of a copy of this section and a signed statement that 
he agrees to be bound by the terms of this section. 

An owner of property, or his lawful agent, may sue in contract to enforce the provisions of an operator’s 
agreement under this section. 

No person owning, leasing, controlling or managing a multiple dwelling unit or units or a manufactured 
housing community, as defined in section thirty-two F of chapter one hundred and forty served by a 
CATV system shall discriminate in rental or other charges between tenants or manufactured home 
owners or occupants who subscribe to such CATV services, and those who do not; provided, however, 
that the owner of such real estate may require reasonable compensation in exchange for permitting the 
installation of CATV system equipment within and upon such real estate, to be paid by an operator, and 
any such taking and compensation shall be determined in accordance with the provisions of chapter 
seventy-nine. 

No person owning, leasing, controlling or managing a multiple dwelling unit or units, or a manufactured 
housing community, as defined in section thirty-two F of chapter one hundred and forty, shall prohibit or 
otherwise prevent an operator fiom entering such.buildings or manufactured homes for the purpose of 
constructing, installing or servicing CATV system facilities if one or more tenants or occupants of a 
multiple dwelling unit or units, or one or more owners or occupants of a manufactured home or homes, 
have requested such CATV services. A cable television operator shall not make an installation in an 
individual dwelling unit or manufactured home unless permission has been given by the tenant 
occupying such unit or the owner or occupant of such manufactured home. 

An owner whose property is injuriously affected or diminished in value by occupation of the ground or 
air or otherwise by such construction of CATV system facilities may recover damages therefor from the 
operator pursuant to chapter seventy-nine. The right of an operator to construct, install or repair CATV 
system facilities and to maintain CATV services shall not be delayed or impaired by the assertion of a 
specific claim, or the initiation of legal action to enforce such claim. The superior court shall have 
exclusive original jurisdiction of all actions seeking injunctive relief to permit the construction, 
installation or repair of CATV system facilities. 

A cable television operator shall indemnify the landlord for any damage caused by the installation, 
operation or removal of cable television facilities. An owner of property may require that the installation 
of cable television facilities conform to such reasonable conditions as are necessary to protect the safety, 
functioning and appearance of the premises, and the convenience and well being of other tenants. 
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Minnesota Statutes 1997 Display Document 9 of 50 

Chapter Title: CABLE COMMUNICATIONS 
Section: 238.22 

Test: a 

2 3 8 . 2 2  Definitions. 

Subdivision 1. Scope. The terms used in sections 
2 3 8 . 2 2  to 2 3 8 . 2 7  have the meanings given them in this section. 

Subd. 2 .  D w e l l i n g  h i - .  " m w e l l i n f l  IhUlitO" means a 
single unit providing complete, independent, living facilities 
for one or more persons, including permanent provisions for 
living, sleeping, eating, cooking, and sanitation. 

Subd. 3 .  Multiple dwelling complex. "Multiple 
dwelling complex" means a site, lot, field, or tract of land or 
water, other than a condominium, cooperative, or mobile home 
park, whether occupied or under construction, containing more 
than four W w e l l i n g Q I  Runits. 

Subd. 4 .  Property owner. "Property owner" means any 
person with a recorded interest in a multiple dwelling complex, 
or person known to the cable communications company to be an 
owner, or the authorized agent of the person. 

Subd. 5 .  Resident. "Resident" means a person or 
entity paying rent to a property owner. 

Subd. 6. Access. "Access" means entrance onto the 
premises of the property owner and an easement for purposes of 
surveying, designing, installing, inspecting, maintaining, 
operating, repairing, replacing, or removing equipment used in 
the construction and operation of a cable communications system. 

Subd. 7 .  

... More 
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. -. _ _  .. .- . . . . .. .. .. .. .. .. .. . . ... 

Section: 238.22 continued ... 
Alternative providers. "Alternative 
providers" means other providers of television programming or 
cable communications services. 

Subd. 8. Association member. "Association member" 
means an individual owner of a cooperatively owned multiple 
dwelling complex. 

cable communications services. "Other providers of television 
programming or cable communications services" means operators of 
master antenna television systems (MATV), satellite master 
antenna television systems (SMATV), multipoint distributions 
systems ( M D S ) ,  and direct broadcast satellite systems (DBS). 

Subd. 9. Other providers of television programming or 

HIST: 1983 c 329 s 3; 1985 c 285 s 30-32 
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Chapter Title: CABLE COMMUNICATIONS 
Section: 238.24 

1 

Text: [s 

238.24 Conditions for access. 

~ Subdivision 1. In general. An,installation of cable 
communications facilities under sections 238.22  to 238.27 must 
conform to reasonable conditions necessary to protect the 
safety, functioning, and,aesthetic appearance of the premises, 
and the convenience and well-being of the property owner and 
residents. 

I 
l 

Subd. 2 .  Owner approval. A property owner may 
require from a cable communications company before installation 
or modification of cable communications facilities, diagrams 
showing plans for the placement and securing of the facilities. 
A property, owner may approve or disapprove installation plans. 
Approval of plans may not be unreasonably withheld. 

Subd. 3. Installation; bond. The facilities must be 
installed in an expeditious and workmanlike manner, must comply 
with applicable codes, and must be installed parallel to utility 
lines when economically feasible. A property owner may require 
a cable communications company to post a bond or equivalent 
security in an amount not exceeding the estimated cost of 
installation of the cable communications facilities on the 
premises. 
a municipality which would provide coverage to the property 
owner as provided under this subdivision shall be considered to 
fulfill the requirements of this subdivision. 

Any bond filed by a cable communications company with 

Subd. 4 .  Indemnify for damage. A cable 
communications company shall indemnify a property owner for 
damage caused by the company in the installation, operation, 
maintenance, or removal of its facilities. 

Subd. 5.  Relocation. A property owner may require a 
cable communications company, after reasonable written notice, 
to promptly relocate cable communications facilities on or 
within the premises of the property owner for the purpose of 
rehabilitation, redecoration, or necessary maintenance of the 
premises by the property owner. 

... More 
..- ~ .- .- 
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Section: 238.24 continued ... 

Subd. 6. Master antenna television system. Nothing 
in sections 238.22 to 238.27 precludes a property owner from 
entering into an agreement for use of a master antenna 
television system by a cable communications company or other 
television communications service. 

Subd. 7 .  Cost allocated. A cable communications 
company shall bear the entire cost of the installation, 
operation, maintenance, and removal of a cable communications 
facility within the initial franchise service area. 

Subd. 8 .  Compensation for access. (a) A cable 
communications company shall: 

(1) compensate the property owner for the diminution in 
fair market value of the premises resulting directly from the 
installation of the nonexclusive cable communications system; 
and 

( 2 )  reimburse the property owner in an amount not to exceed 
$100 for premises containing less than ten d w e l l i n g  h i t s ,  and 
$200 for other premises, for actual costs incurred by the 
property owner with respect to the professional review of the 
plans and drawings regarding installation or modification of the 
cable communications system, associated contractual materials, 
and other documentation. 

(b) With respect to paragraph (a) , clause (l), any party 
appearing in a proceeding as provided under section 238.25 may 
introduce evidence of damages, if any, and special benefits, if 
any, to the property occurring by reason of the installation of 
the cable communications system. 

Subd. 9. Not retroactive. Nothing in sections 238.22 
to 238.27 affects the validity of an agreement effective before 
June 15, 1983 between a property owner, a cable communications 
company, or any other person providing cable communications 
services on or within the premises of the property owner. 

Subd. 10. Channel capacity. (a) A property owner 
must provide access by a franchised cable communications 
company, as required under section 238.23, only if that cable 
company installs equipment with channel capacity sufficient to 
provide access to other providers of television programming or 
cable communications services so that residents or association 
members have a choice of alternative providers of those 
services. If the equipment is installed, the cable 
communications company shall allow alternative providers to use 
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the equipment. If some of the residents or association members 
choose to subscribe to the services of an alternative provider, 
the cable company that installed the equipment shall be 
reimbursed by the other providers for the cost of equipment and 
installation on the property on a pro rata basis which reflects 
the number of subscribers of each provider on that property to 
the total number of subscribers on that property. In 
determining the pro rata amount of reimbursement by any 
alternative provider, the cost of equipment and installation 
shall be reduced to the extent of cumulative depreciation of 
that equipment at the time the alternative provider begins 
providing service. 

(b) If equipment is already installed as of June 15, 1983 
with channel capacity sufficient to allow access to alternative 
providers, the access and pro rata reimbursement provisions of 
paragraph (a) apply . 
HIST: 1983 c 329 s 5; 1985 c 285 s 33 
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Chapter Title: CABLE COMMUNICATIONS 
Section: 238.241 

Text: 

2 3 8 . 2 4 1  Conditions for access by alternative providers. 

Subdivision 1. Channel capacity. Cable companies 
granted access to a multiple dwelling complex under section 
2 3 8 . 2 5  shall provide equipment with sufficient channel capacity 
to be used by alternative providers of television programming or 
cable communications services. 

Subd. 2 .  Technical plan approval. The cable 
communications company shall determine the technical plan best 
suited for providing the necessary channel capacity sufficient 
to allow access. to other providers. The plan must be submitted 
to the property owner for approval. The owner's approval may 
not be unreasonably withheld. No additional compensation for 
evaluation'of the plan may be paid or given to the property 
owner over and above that permitted under section 2 3 8 . 2 4 ,  
subdivision 8. 

Subd. 3. Duplicate connections. The cable 
communications company is not required to provide equipment for 
connecting more than one television receiver in one dwellin@ 
h i t  within the multiple dwelling complex. However, the company 
may provide duplicate connections at its discretion. 
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Chapter Title: CABLE COMMUNICATIONS 
Section: 238.242 

Text: I 238.242 Reimbursement. 

Subdivision 1. Providing alternative service. Other 
providers of television programming or cable communications 
services shall notify the cable communications company when a 
resident or association member occupying a dwellin@ b i t  in a 
multiple dwelling complex requests the services provided for by 
this section or section 238 .241 .  After reaching agreement with 
the alternative service provider for reimbursement to be paid 
for use of the equipment, the cable communications company shall 
make available the equipment necessary to provide the 
alternative service without unreasonable delay. 

I 
I 

Subd. 2 .  Reimbursement determination. The amount to 
be reimbursed must be determined under section 238.24 ,  
subdivision 10. The reimbursed amount must be paid in one 
installment for each instance of requested use. The payment may 
not be refunded upon subscriber cancellation of the alternative 
service. 

Subd. 3. Financial records made available. The cable 
communications company, upon written request, shall make 
available to the alternative provider financial records 
supporting the reimbursement cost requested. 

HIST: 1985 c 285 s 35  

1of1 
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MINNESOTA STATUTES 1997 

Telecommunications 
*** THIS SECTION IS CURRENT THROUGH THE 1997 LEGISLATIVE SESSIONS ***  

CHAPTER 237 TELEPHONE AND TELEGRAPH COMPANIES; 
TELECOMMUNICATIONS CARRIERS 

PRIVATE TELEPHONE SERVICES 

Minn. Stat. @ 237.68 (1997) 

237.68 Private shared telecommunications service 

Subdivision 1. Definition. For the purposes of this section, "private 
shared telecommunications services" means the provision of telephone services 
and equipment within a user p u p  located in discrete private premises, in 
building complexes, campuses, or high-rise buildings, by a commercial shared 
services provider or by a user association, through privately owned customer 
premises equipment and associated data processing and information management 
services and includes the provision of connections to the facilities of a local 
exchange and to long-distance telephone companies. 

Subd. 2. Requirements. A person who owns or operates a building, property, 
complex, or other facility where a private shared telecommunications system is 
operated shall establish a single demarcation point for services and facilities 
provided by the telephone company providing local exchange service in the area 
that is mutually agreeable to the property owner or operator and the telephone 
company. The obligation of a telephone company to provide service to a customer 
at a location where a private shared telecommunications system is operated is 
limited to providing telephone company service and facilities up to the 
demarcation point established for the property where the private shared 
telecommunications system is located. 

Subd. 3. Access to altemative providers. A tenant of a building, property, 
complex, or other facility where a private shared telecommunications system is 
operated may establish a direct connection to and receive telephone service from 
the telephone company providing local exchange service in the area where the 
private shared telecommunications system is located. At the quest of a 
tenant whcm a psi- sbeffcCtslecommunications system is operated, the owner 
or manager O f b  pmperty fbpll make facilities or conduit space available to 
the tenant to d&w W m ; t b  make separate Connection to and to receive 
telephone Service dirtctly h m  the telephone company operating local exchange 
service in the area. The tenant has the choice of installing the tenant's own 
facilities or using the existing fkilities. The facilities or conduit space 
must be provided by the owner or operator to the tenant at a reasonable rate and 
on reasonable terms and conditions. It is the obligation of the tenant to 
arrange for premises wire, cable, or other equipment necessary to connect the 
tenant's telephone equipment with the facilities of the telephone company 
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operating local exchange service at the location of the demarcation point. 

Subd. 4. Enforcement. If the commission finds that the owner or operator of 
a private shared telecommunications system has failed to comply with a request 
under this section, the commission may order the owner or operator to make 
facilities or conduit space available sufficient to allow the tenant to make 
separate connection with the telephone company, and provide the services at 
reasonable prices and on reasonable terms and conditions. 

Subd. 5 .  Exemption. A provider of private shared telecommunications 
services is exempt from section 237.16 if the telecommunications services are 
only provided to tenants or for the provider's own use. 

Subd. 6. Service by local telephone company. The telephone company 
providing local exchange service shall provide service to anyone located within 
a shared Services building at the demarcation point within a reasonable time 
upon request. 

HISTORY: 
1987 c 340 s 12 

NOTES: 

NOTE: See section 237.5799 
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NEVADA REVISED STATUTES ANNOTATED 
Copyright (c) 1986- 1993 by The Michie Company 
Copyright (c) 1997 by The Michie Company, 

a division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. 
All rights reserved. 

* * *  THIS SECTION IS CURRENT THROUGH THE 1997 SUPPLEMENT *** 
*** (SIXTY-NINTH (1997) SESSION) *** 

TITLE 58. PUBLIC UTILITIES AND SIMILAR ENTITIES 
CHAPTER 71 1. COMMUNITY ANTENNA TELEVISION SYSTEMS 

Nev. Rev. Stat. Ann. @ 71 1.255 (1997) 

@ 71 1.255. Service to tenants: Prohibited conduct by landlord; notice and cost 
of installation; compensation for access; construction, installation, repair and 
purchase of facilities; discounts prohibited 

1. A landlord shall not: 

(a) Interfere with the receipt of service by a tenant from a community 
antenna television company or discriminate against a tenant for .receiving such a 
company’s service. 

(b) Except as otherwise provided in subsection 3, demand or accept payment 
of any fee, charge or valuable consideration h m  a community antenna 
television company or a tenant in exchange for granting access to the community 
antenna television company to provide its services to the tenant. 

2. A community ante“ television company which desires to provide such 
services to a tenant shall give 30 days written notice of that desire to the 
landlord before the company takes any action to provide that service. Before 
authorizing the receipt of such service a landlord may: 

(a) Take such reasonable steps as are necessary to ensure that the safety, 
function and appearance of the premises and the convenience and safety of 
persons on the property are not adversely affected by the installation, 
construction, operation or maintenance of the facilities necessary to provide 
the service, and is entitled to be reimbursed by the community antenna 
television company for the reasonable expenses incurred; 

(b) Require that the cost of the htabfion, constrUCtion, operation, 
maintenance or removal of the “ry kilities be bome by the community 
antenna television company and 

(c) Require the community antenna television company to provide evidence 
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that the company will indemnifir the landlord for any damage caused by the 
installation, construction, operation, maintenance or removal of the facilities. 

3. A landlord is entitled to receive reasonable compensation for any direct 
adverse economic effect resulting from granting access to a community antenna 
television company. There is a rebuttable presumption that the direct adverse 
economic effect resulting h m  granting access to the real property of the 
landlord is $1,000 or $1 for each dwelling unit thereon, whichever sum is 
greater. I fa  landlord intends to require the payment of such compensation in 
an amount exceeding that sum, the landlord shall notifir the community antenna 
television company in writing of that intention. If the company does not receive 
such a notice within 20 days after the landlord is notified by the company that 
a tenant has requested the company to provide its services to the tenant on the 
landlord‘s premises, the landlord may not require compensation for access to 
that tenant’s dwelling unit in an amount exceeding $1,000. Ifwithin 30 days 
after receiving a landlord’s request for compensation in a amount exceeding 
$1,000, the company has not agreed to pay the requested amount or an amount 
mutally acceptable to the company and the landlord, the landlord may petition a 
court of competent jursidiction to set a reasonable amount of compensation for 
the damage of or taking of his real property. Such an action must be filed 
within 6 months after the date the company completes construction. 

4. In establishing the amount which will constitute reasonable compensation 
for any damage or taking by a landlord in excess of the sum established by 
rebuttable presumption pursuant to subsection 3, the court shall consider: 

(a) The extent to which the community antenna television company’s 
facilities physically occupy the premises; 

(b) The actual long-term damage which the company’s facilities may cause 
to the premises; 

(c) The extent to which the company’s facilities would interfere with the 
normal use and enjoyment of the premises; and 

(d) The diminution or enhancement in value of the premises resulting h m  
the availability of the service. 

The court may also award to the prevailing party reasonable attorney’s fees. 

5 .  The company’s right to construct, install or repair its facilities and 
maintain its services within and upon the landlord’s premises is not affected or 
impaired because the landlord requests compensation in an amount exceeding the 
sum established by rebuttable presumption pursuant to subsection 3, or files an 
action to assert a specific claim against the company. 
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6 .  A community antenna television company shall not offer a special discount 
or other benefit to a particular group of tenants as an incentive to request the 
company's services, unless the same discount or benefit is offered generally in 
the county. 

7. The community antenna television company and the landlord shall negotiate 
in good faith for the purchase of the landlord's existing cable facilities 
rather than for the construction of new facilities on the premises. 

8. As used in this section, "landlord" means an owner of real property, or 
his authorized representative, who provides a dweling unit on the real property 
for occupancy by another for valuable consideration. The term includes, without 
limitation, the lessor of a mobile home lot and the lessor or operator of a 
mobile home park. 

HISTORY: 1987, ch. 742, @ 1,p. 1818; 1989, ch. 484, @ 1,p. 1038. 
LEGAL PERIODICALS 

Legis. 171. 
Review of Selected Nevada Legislation, Property, 1987 Pac. L.J. Rev. Nev. 

USER NOTE: For more generally applicable notes, see notes under the first 
section of this chapter or title. 
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NEW JERSEY STATUTES 
Copyright (c) 1996-1 997 by LEXIS Law Publishing, 

a division of Reed Elsevier Inc. 
All rights reserved. 

*** THIS SECTION IS CURRENT THROUGH P.A. 1997, CH. 261 *** 
* * * (207TH LEGISLATURE, SECOND ANNUAL SESSION) * * * 

TITLE 48. PUBLIC UTILITIES 
CHAPTER 5A. CABLE TELEVISION 

N.J. Stat. @ 485A-49 (1 997) 

@ 485A-49. Landlords allowing cable television service reception by tenants; 
prohibition of charges and fees; indemnification of owners by installers; 
definitions 

a. Noowner of any dwelllng or his agent shall forbid or prevent any tenant 
of such dwellrng h r n  receiving cable television service, nor demand or accept 
payment in any form as a condition of permitting the W I a t i o n  of such 
service in the dwelling or portion thmof occupied by such tenant as his place 
of residence, nor shall discriminate in rental charges or otherwise against any 
such tenant receiving cable television service; provided, however, that such 
owner or his agent may require that the installation of cable television 
facilities conforms to all reasonable conditions necessary to protect the 
safety, functioning, appearance and value of the premises and the convenience, 
safety and well-being of other tenants; and further provided, that a cable 
television company installing any such facilities for the benefit of a tenant in 
any dwelling shall agree to indc"Q the owner thereof for any damage caused by 
the installation, operation or "oval of such facilities and for any liabiliw 
which may arise out of such installation, operation or removal. 

b. For purposes of this section: 

(1) "Owner" includes, but is not limited to, a condominium association and 
housing cooperative, and "owner of any dwelling or his agent" includes, but is 
not limited to, a mobile home park owner or operator. 

. .  (2) 'I- euociatit3nl' means an entity, either incorporated or 
unincorporated, responsible for the administration of the form of real property 
which, under a master deed, provides for ownership by one or more owners of 
individual units together with an undivided interest in common elements 
appurtenant to each unit. 

(3) "Housing cooperative" means a housing corporation or association which 
entitles the holder of a share or membership interest thereof to possess and 
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occupy for dwelling purposes a house, apartment or other structure owned or 
leased by the corporation or association, or to lease or purchase a dwelling 
constructed by the corporation or association. 

(4) "Tenant" includes, but is not limited to, a resident of a mobile home in 
a mobile home park. 
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5 223. LaF.dl3rd-:enant relationship. 1. No landlord shall (a) 
interfere with the installation of cable television facilities upon his 
property or premises, except that a landlord may require: 

(1) that the installation of cable television faciiizies conform to 
such reasonable conditions as are necessary t c  protecc the safety, 
functicning and'-appearance of the premises, and the convenience and well 
being of other tenants; 

( 2 )  that the cable television company or rhe tenant or a combination 
i thereof bear the entire cost of the installation, operation or removal 

of such facilities; and 
( 3 )  thac :he '=able television company agree to indemnify the landlord 

for any damage caused by the installation, operation or removal of such 
facilities. 

(0) demand or accept payment from any tenant, in any form, in exchange 
for permitting cable television service on or within his property or 
premises, or from any cable television company in exchange therefor in 
excess of any amount which the commission shall, by regulation, 
determine to be reasonable; or 

(c) discriminate in rental charges or otherwise, between tenants who 
receive cable television service and those who do not. 

2 .  Rental agreements and leases executed prior to January first, 
nineteen hundred seventy-three may be enforced notwithstanding this 
sect ion. 

3. No cable television company may enter into any agreement with the 
owners, lessees or persons controlling or managing buildings served by a 
cable television company, or do or permit any act, that would have the 
effect, directly or indirectly of diminishing or interfering with 
existing rights of any tenant or other occupant of such building to use 
or avail himself of master or individual antenna equipment. 
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PENNSYLVANIA STATUTES 

* * * THIS DOCUMENT IS CURRENT THROUGH THE 1997 SUPPLEMENT (1 996 
SESSIONS) ** * 

TITLE 68. REAL AND PERSONAL PROPERTY 
PENNSYLVANIA STATUTES 

CHAPTER 8. LANDLORD AND TENANT 
LANDLORD AND TENANT ACT OF 195 1 

ARTICLE V-B. TENANTS' RIGHTS TO CABLE TELEVISION 

68 P.S. @ 250.55 1 (1997) 

[P.S.] @@ 250.551 to 250.555. Renumbered as 68 P.S. @@ 250.501-A to 250.505-A 
in 1993 

T"LE 68. REAL AND PERSONAL PROPERTY 
PENNSYLVANIA STATUTES 

CHAPTER 8. LANDLORD AND TENANT 
LANDLORD AND TENANT ACT OF 195 1 

ARTICLE V-B. TENANTS' RIGHTS TO CABLE TELEVISION 

68 P.S. @ 250.502-B (1997) 

[P.S.] @ 250.502-B. Tenants protected 

A landlord may not discriminate in rental or other charges between tenants 
who subscribe to the services of a CATV system and those who do not. The 
landlord may, however, require reasonable compensation kt exchange for a 
permanent taking of his property resulting from the installation of CAW system 
facilities within and upon his multiple dwelling premises, te be paid by an 
operator. The compensation shall be determined in accordance with this article. 

PENNSYLVANIA STATUTES 
* * * THIS DOCUMENT IS CURRENT THROUGH THE 1997 SUPPLEMENT ( 1996 

SESSIONS) *** 
TITLE 68. REAL, AND PERSONAL PROPERTY 

PENNSYLVANIA STATUTES 
CHAPTER 8. LANDLORD AND TENANT 
LANDLORD AND TENANT ACT OF 195 1 

ARTICLE V-B. TENANTS' RIGHTS TO CABLE TELEVISION 

68 P.S. @ 250.503-B (1997) 

[P.S.] @ 250.503-B. Tenants' rights 
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The tenant has the right to request and receive CATV services from an 
operator or a landlord provided that there has been an agreement between a 
landlord and an operator through the negotiation process outlined in section 
504-B or through a ruling of an arbitrator as provided for in this article. A 
landlord may not prohibit or otherwise prevent a tenant from requesting or 
acquiring CATV services from an operator of the tenant's choice provided that 
there has been an agreement between a landlord and an operator through the 
negotiation process outlined in section 504-B or through a ruling of an 
arbitrator as provided for in this article. A landlord may not prevent an 
operator fiom entering such premises for the purposes of constructing, 
reconstructing, installing, servicing or repairing CATV system facilities or 
maintaining CATV services if a tenant of a multiple dwelling premises has 
requested such CATV services and if the operator complies with this article. The 
operator shall retain ownership of all wiring and equipment used in any 
installation or upgrade of a CATV system in multiple dwelling premises. An 
operator shall not provide CATV service to an individual dwelling unit unless 
permission has been given by or received fkom the tenant occupying the unit. 

PENNSYLVANLA STATUTES 

* * * THIS DOCUMENT IS CURRENT THROUGH THE 1997 SUPPLEMENT (1 996 
SESSIONS) *** 

TITLE 68. REAL AND PERSONAL PROPERTY 
PENNSYLVANIA STATUTES 

CHAPTER 8. LANDLORD AND TENANT 
LANDLORD AND TENANT ACT OF 195 1 

ARTICLE V-B. TENANTS' RIGHTS TO CABLE TELEVISION 

68 P.S. @ 250.504-B (1 997) 

[P.S.] @ 250.504-B. Right to render services; notice 

If a tenant of a multiple dwe#ing premises requests an operator to provide 
CATV Services and if the operator decides that it will provide such services, 
the opcmtor+hal~ so-noti~ the ~and~ord in writing within ten  day^ after the 
operator decides to provide such service. Lfthe operator fails to provide such 
notice, then the tenant's request shall be terminated. Ifthe opcmter to 
provide said CAW semi&, then a forty-five day period of negotiation between 
the landlord and the operator shall be c0"cLICcd. This origmal notice shall 
state as follows: "The landlord, tenants and operators have rights granted under 
Article V-B of the act of April 6,195 1 (P.L. 69, No. 20), known as 'The 
Landlord and Tenant Act of 195 1 .' " The origmal notice shall be accompanied by 
a proposal outlining the nature of the work to be performed and including an 
offer of compensation for loss in value of property given in exchange for the 
permanent installation of CATV system facilities. The proposal also shall 
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include a statement that the operator is liable to the landlord for any physical 
damage, shall set forth the means by which the operator will comply with the 
installation requirements of the landlord pursuant to section 505-B and shall 
state the time period for installation and security to be provided. The landlord 
may waive his right to security at any time in the negotiation process, 

During the forty-five day period, the landlord and the operator will attempt 
to reach an agreement concerning the terms upon which CATV services shall be 
provided. If, within the forty-five day period or at any time thereafter, the 
proposal results in an agreement between the landlord and the operator, CATV 
services shall be provided in accordance with the agreement. If, at the end of 
the forty-five day period, the proposal does not result in an agreement between 
the landlord and the operator, then this article shall apply. The right of a 

,tenant to receive CATV service kom an operator of his choice may not be delayed 
beyond the forty-five day period contained in the original notice or otherwise 
impaired unless the matter proceeds to arbitration or court as provided in this 
article. An operator may bring a civil action to enforce the right of CATV 
services installation given under this article. 

. PENNSYLVANIA STATUTES 

*** THIS'DOCUMENT IS CURRENT THROUGH THE 1997 SUPPLEMENT (1996 
SESSIONS) * * * 

TITLE 68. REAL AND PERSONAL PROPERTY 
PENNSYLVANIA STATUTES 

CHAPTER 8. LANDLORD AND TENANT 
LANDLORD AND TENANT ACT OF 195 1 

ARTICLE V-B. TENANTS' RIGHTS TO CABLE TELEVISION 

68 P.S. @ 250.505-B (1997) ' 

[P.S.] @ 250.505-B. Compensation for physical damage 

An operator W k W k  QtJe landlord for any physical damage caused by 
the instaiI--n OL removal of CATV system facilities. A landlord may 
require that the installation of cable television facilities conform to such 
reasonable conditions as are necessary to protect the safety, functioning and 
appearance of the premises and the convenience and well-being of tenants. A 
landlord may also require that the installation of cable television facilities 
conforms to reasonable requirements as to the location of main cable connections 
to the premises, the routing of cable lines through the premises and the overall 
appearance of the f i s h e d  installation. To the extent possible, the location of 
the entry of a main cable connection to the premises shan be made at the same 
location as &e entry into the premises of public utility connections. A second 
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or subsequent installation of cable television facilities, if any, shall conform 
to such reasonable requirements in such a way as to minimize further physical 
intrusion to or through the premises. 

PENNSYLVANIA STATUTES 

** * THIS DOCUMENT IS CURRENT THROUGH THE 1997 SUPPLEMENT (1 996 
SESSIONS) *** 

TITLE 68. REAL AND PERSONAL PROPERTY 
PENNSEVAMA STATUTES 

CHAPTER 8. LANDLORD AND TENANT 
LANDLORD AND TENANT ACT OF 195 1 

ARTICLE V-B. TENANTS' RIGHTS TO CABLE TELEVISION 

68 P.S. @ 250.506-B (1997) 

[P.S.] @ 250.506-B. Compensation for loss of value 

(a) A landlord shall be entitled to just compensation from the operator 
resulting from loss in value of property resulting fiom the permanent 
installation of CATV system facilities on the premises. 

(b) If a landlord believes that the loss in value of the property exceeds the 
compensation contained in the proposal accompanying the original notice or 
believes that the terms involving the work to be performed contained in the 
proposal are unreasonable, or both, the issue ofjust compensation or 
reasonableness of terms shall be detemzined in accordance with the following 
procedure: 

- 

(1) At any time prior to the end of the forty-five day period fiom the date 
when the landlord receives the on@ notice that the operator intends to 
construct or install a CATV system facility in multiple dwelling premises, the 
landlord shall serve upon the operator written notice that the landlord demands 
a greater amount of compensation or believes that the terms involving the work 
to be performed are unreasonable. 

with tbe d t  of the negotiations at (2) Ifthe opgmxbdlSsQtb9fied 
. .  

the concluSi0n'~tiie e-ntgotiation period, therr he sw notifj, 
the landlord of the%rms which the opentor believes to be unreasonable and 
shall accompany this notice with a fbd request for arbitration. 

(3) Arbitration proceedings shall be conducted in accordance with the 
procedures of the American Arbitration Association or any successor thereto. The 
proceedings shall be held in the county in which the multiple dwelling premises 
or part thereof are located. Requirements of this act relating to time, 
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presumptions and compensation for loss of value shall apply in the proceedings. 
The cost of the proceedings shall be shared equally by the landlord and the 
operator. The arbitration proceedings, once commenced, shall be concluded and a 
written decision by the arbitrator shall be rendered within fourteen days of 
commencement. Judgment upon any award may be entered in any court having 
jurisdiction. 

(4) Within th.uty days of the date of the notice of the decision of the 
arbitrators, either party may appeal the decision of the arbitrators in a court 
of common pleas, regarding the amount awarded as compensation for loss of value 
or for physical damages to the property. During the pendency of an appeal, the 
operator may not enter the multiple dwelling premises to provide CATV services, 
except as to those units that have existing CATV services. The court shall order 
each party to pay one-half of the arbitration costs. 

(c) In determining reasonable compensation, evidence that a landlord has a 
specific alternative use for the space occupied or to be occupied by CATV system 
facilities, the loss of which will result in a monetary loss to the owner, or 
that installation of CATV system facilities upon such multiple dwelling premises 
will otherwise substantially interfere with the use and occupancy of such 
premises to an extent which causes a decrease in the resale or rental value 
thereof shall be considered. In determining the damages to any.1andlord in an 
action under this section, compensation shall be measured by the 10ss.m value 
of the landlord's property. An amount representing increase in value of the 
property occurring by reason of the installation of CATV system facilities shall 
be deducted fiom the compensation. 

(d) The time periods set forth in this section may be extended by mutual 
agreement between the landlord and the operator. 

PENNSYLVANIA STATUTES 

* * * THIS DOCUMENT IS CURRENT THROUGH THE 1997 SUPPLEMENT (1 996 
SESSIONS) *** 

TITLE 68. REAL AND PERSONAL PROPERTY 
PENNSYLVANIA STATUTES 

CHAPTER 8. LANDLORD AND TENANT 
LANDLORD AND TENANT ACT OF 195 1 

ARTICLE V-B. TENANTS' RIGHTS TO CABLE TELEVISION 

68 P.S. @ 250.508-B (1997) 
[P.S.] @ 250.508-B. Altemative service 

services to tenants provided that the provisions of this article are not 
violated. 

Nothing in this act shall preclude a landlord fiom offering alternative CATV 
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PENNSYLVANIA STATUTES 

*** THIS DOCUMENT IS CURRENT THROUGH THE 1997 SUPPLEMENT (1996 
SESSIONS) *** 

TITLE 68. REAL AND PERSONAL PROPERTY 
PENNSYLVANIA STATUTES 

CHAPTER 8. LANDLORD AND TENANT 
LANDLORD AND TENANT ACT OF 195 1 

ARTICLE V-B. TENANTS' RIGHTS TO CABLE TELEVISION 

68 P.S. @ 250.509-B (1997) 

[P.S.] @ 250.509-B. Compliance with requirements for historical buildings 

The operator shall comply with all Federal, State or local statutes, rules, 
regulations or ordinances with respect to buildings located in historical 
districts. 

PENNSYLVANIA STATUTES 

* * * THIS DOCUMENT IS CURRENT THROUGH THE 1997 SUPPLEMENT ( 1996 
SESSIONS) *** 

TITLE 68. REAL AND PERSONAL PROPERTY 
PENNSYLVANIA STATUTES 

CHAPTER 8. LANDLORD AND TENANT 
LANDLORD AND TENANT ACT OF 195 1 

ARTICLE V-B. TENANTS' RIGHTS TO CABLE TELEVISION 

68 P.S. @ 250.510-B (1997) 

[P.S.] @, 250.5 10-B. Existing CATV services protected 

CATV services being provided to tenants in multiple dwelling premises on the 
effective date of this act may not be prohibited or otherwise prevented so long 
as the tenant in an individual dwelling unit continues to request such services. 
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GENERAL LAWS OF M O D E  ISLAND 
Copyright (c) 1953-1997 by The State of Rhode Island and Providence Plantations 

and Lexis Law Publishing 
All rights reserved. 

*** THIS SECTION IS CURRENT THROUGH THE JANUARY 1997 SESSION 
*** (1997 CUMULATIVE SUPPLEMENT) *** 

TITLE 39. PUBLIC UTILITIES AND CARRIERS 
CHAPTER 19. COMMUNITY ANTENNA TELEVISION SYSTEMS 

RI. Gen. Laws @ 39- 19- 10 (1 997) 

@ 39- 19- 10. Installation of cable television in multiple dwelling units 

A tenant in a multiple dwelling unit may subscribe to C A W  service, subject 
to the following provisions: 

(1) A CATVoperatbi.wh0 tdlixcs or causes to be affixed CATV fkilities to 
the dwelling of a tenant shall (i) do so at no cast to the landlord of the 
dwelling, (ii) indemniq. the W o r d  for damages, if any, arising fiom the 
installation and/or the continued operation thereof, and (iii) not interfere 

appearance or use of the dwelling, nor inarfnr 
with the rules and regulations of the owner dealing with the day-today 
operations of the property, including the owneis reasonable access d e s  for 
soliciting business. Nothing in this subdivision shall prohibit a landlord h m  
contracting with the CATV operator for work in addition to standard 
installation. 

e .  with the safety, 

(2) No CATV operator shall enter into any agreement with persons owning, 
leasing, controlling, or managing a building served by a CATV system or perform 
any act which would directly or indirectly diminish or interfere with the rights 
of any tenant to use a master or individual antenna system. 

(3) (i) A CATV operator shall have the landlord's consent to a f f i x  CATV 
system facilities to a tenant's dwelling by delivery to the owner, in person or 
by certified mail, return receipt requested, of a copy of this section and a 
signed statement that the CATV operator will be bound by the terms of this 
section to the owner or l a f i  agent of the property upon which the CATV system 
facilities are to be affixed. 

(ii) The CATV operator shall pitseht a d  review with the o w  prior to 
any htalhtion, pkab and q d h t i o u s  for-&%&dlation, and Mabide 
b y r e a m r W e k t d h t t m  ' quests by the owner. The CATV operator will inspect 
the premises with the owner after instailation to insure conformance with the 
plans and specifications. The owner may waive in writing the prior presentation 
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of the plans and specifications. The CATV operator shall be responsible for the 
maintenance of any equipment installed on the owner's premises and shall be 
entitled to reasonable access for maintenance. The CATV operator shall also, 
prior to any installation, provide, upon the request of the owner, a certificate 
of insurance covering all the employees or agents of the installer or CATV 
operator as well as all equipment of the operator. 

(4) If the owner of any such reaI estate intends to require the payment of 
any sum in excess of a nominal amount, herein defined as one dollar ($1 .OO), 
in exchange for permitting the installation of CATV system facilities to the 
dwelling of a tenant, the owner shall notify the CATV operator by certified 
mail, return receipt requested, within twenty (20) days of the date on which the 
owner is notified that the CATV operator intends to extend CATV system 
facilities to the dwelling of a tenant of the own& real estate. Absent such 

in excess of the nominal amount specified in this subdivision for the 
connection. 

a notice, it will be conclusively presumed that the owner will not require payment 

( 5 )  If the owner gives notice, the owner will, within thirty (30) days 
after giving notice advise the CATV operator in writing of the amount the owner 
claims as compensation for affixing CATV system facilities to his or her real 
estate. If within thvty (30) days after receipt of the owner's claim for 
compensation, .the CATV operator has not agreed to accept the owner's demand, the 
owner may bring an action in the superior court for the countyin which the real 
estate is located to enforce the owneis claim for compensation. The action 
shall be brought within six (6) months of the date on which the owner first made 
a demand upon the CATV operator for compensation and not thereafter. 

(6) It shall be presumed that reasonable compensation therefor shall be 
the nominal amount, but the presumption may be rebutted and overcome by evidence 
that the owner has a specific alternative use for the space occupied by CATV 
system facilities or equipment, the loss of which shall result in a monetary 
loss to the owner, or that installation of CATV system facilities or equipment 
upon the multiple dwelling unit will otherwise substantially interfere with the 
use and occupancy of the unit to an extent which causes a decrease in the resale 

estate inj& when no part of it is being taken, consideration is to be given 
only to suekiaj\ry asis speclalaud peculiarto the real estate, and there 
shall be deducted therehm the amount of any benefit to the real estate by 
reason of the instailation of CATV system facilities. 

or rental value of the real estate. In dctermmn * gthedamagestoanyreal 

(7) None of the foregoing steps to claim or enforce a demand for 
compensation in excess of the n0mi.mil amount shall impair or delay the right of 
the CATV operator to install, maintain, or remove CATV system facilities to a 
tenant's dwelling on the real estate. The Superior court shall have original 
jurisdiction'to enforce the provisions ofthis subdivision. 
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(8) It shall be an unfair trade practice under chapter 13.1 of title 6 for 
any person owning, leasing, or managing any multiple dwelling unit served by a 
CATV system to discriminate in rental charges or other charges to tenants based 
on the tenants' subscription to a CATV service from and after June 25, 1986 or 
to demand or accept payment, except as provided in this section, for the 
affixing of CATV facilities to a tenant's dwelling; provided, however, that this 
subdivision shall not apply to contracts entered into on or before June 25, 
1986. 

HISTORY: P.L. 1986, ch. 257, @ 1. 

NOTES: 
Reenactments. The 1997 Reenactment (P.L. 1997, ch. 326, @? 1) redesignated the 
subdivisions, substituted "Nothing in this subdivision" for "Nothing herein" in 
the second sentence of subdivision (l) ,~ and substituted "amount specified in 
this subdivision" for "amount hereinbefore specified" in the last sentence of 
subdivision (4). 
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ARTICLE 18A. TENANTS' RIGHTS TO CABLE SERVICES. 
$5-18A-1. Short title. 

Cable Services Act". 
$5-18A-2. Legislative findings. 

This article shall be known and may be cited as the "Tenants' Rights to 

The Legislature finds and declares as follows: 
(a) Cable television has become an important medium of public 

communication and entertainment. 
(b) It is in the public interest to assure apartment residents and other 

tenants of leased residential dwellings access to cable television service of a 
quality and cost comparable to service available to residents living in 
personally owned dwellings. 

(c) It is in the public interest to afford apartment residents and other 
tenants of leased residential dwellings the opportunity to obtain cable 
television service of their choice and to prevent landlords from treating such 
residents and tenants as a captive market for the sale of television reception 
services selected or provided by the landlord. 
55-18A-3. Definitions, 

As used in this article: 
(a) "Board" means the West Virginia cable television advisory board 

created under the provisions of article eighteen of this chapter. 
(b) "Cable operator" means any person or group of persons: (1) Who 

provides cable service over a cable system and directly or through one or 
more affiliates owns a significant interest in the cable system; or (2) who 
otherwise controls or is responsible for, through any arrangement, the 
management and operation of a cable system. 

transmission to subscribers of video programming or other programming 
service; and (2) subscriber interaction, if any, which is required for the 
selection of video programming or other programming service. 

(d) "Cable system" means any facility within this state consisting of a set 
of closed transmission paths and associated signal generation, reception and 
control equipment that is designed to provide cable service which includes 
video programming and which is provided to multiple subscribers within a 
community, but does not include: (1 ) A facility that serves only to retransmit 

(c) "Cable service" or "cable television service" means: (1) The one-way 
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the television signals of one or more television broadcast stations; (2) a 
facility that serves only subscribers in one or more multiple unit dwellings 
under common ownership, control or management, unless that facility or 
facilities uses any public right-of-way; or (3) a facility of a public utility 
subject, in whole or in part, to the provisions of chapter twenty-four of this 
code, except to the extent that those facilities provide video programming 
directly to subscribers. 

(e) "Cable television facilities" includes all antennas, poles, supporting 
structures, wires, cables, conduits, amplifiers, instruments, appliances, 
fixtures and other personal property used by a cable operator in providing 
service to its subscribers. 

managing the multiple dwelling premises. 

units, appurtenances thereto, grounds and facilities, which dwelling units are 
intended or designed to be occupied or leased for occupation, or actually 
occupied, as individual homes or residences for three or more households. 
The term includes mobile home parks. 

(h) "Person" means an individual, partnership, associate, joint stock 
company, trust, corporation or governmental agency. 

(i) "Tenant" means a person occupying single or multiple dwelling 
premises owned or controlled by a landlord but does not include an inmate or 
any person incarcerated or housed within any state institution. 
$5-1 8A-4. Land Io r d - te n a n t re 1 a ti on s h i p. 

(a) A landlord may not: 
(1) Interfere with the-htallatjon, - maintenance, C..+ operation or removal of 

cable television f a c i l i t i & K h i s  propertfor multiple dwelling premises, 
except that a 1-m require: 

(A) That the i"n of cable television facilities conform to such 
reasonable conditions as are necessary to protect the safety, fimctioning and 
a p p e w  "pie dwelling premises and the convenience and 
well-being of other tenants; 

(B) That the cable operator or the tenant or a combination thereof bear the 
entire cost of the installation or removal of such facilities; and 

(C) That the cable operator agrees to indemaifytk landlord for any 
damage caused by the installation, operation or removal of such facilities; 

(2) Demand or accept any payment from any tenant, in any form, in 

( f )  "Landlord" means a person owning, controlling, leasing, operating or 

(g) "Multiple dwelling premises" means any area occupied by dwelling 
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exchange for permitting cable television service on or within his property or 
multiple dwelling premises, or from any cable operator in exchange therefor 
except as may be determined to be just compensation in accordance with this 
article; 

(3) Discriminate in rental charges, or otherwise, between tenants who 
receive cable television service and those who do not. 

(b) Provisions relating to cable television service or satellite master 
antenna systems contained in rental agreements and leases executed prior to 
the effective date of this article may be enforced notwithstanding this section. 

(c) A cable operator may not enter into any agreement with the owners, 
lessees or persons controlling or managing the multiple dwelling premises 
served by a cable television, or do or pennit any act, that would have the 
effect, directly or indirectly, of diminishing or interfering with existing rights 
of any tenant or other occupant of such building to use or avail himself of 
master or individual antenna equipment. 

used in any installation or upgrade of a cable system within any multiple 
dwelling premises. 
$5-18A-5. Prohibition. 

Except as provided in this article, no landlord may demand or accept any 
payment from any cable operator in exchange for permitting cable television 
service or facilities on or within the landlord's property or multiple dwelling 
premises. 
$5-18A-6. Just compensation. 

Every landlord is entitled to a single payment ofjust compensation for 
property taken by a cable operator for the installation of cable television 
service or facilities. The amount of just compensation, if not agreed between 
the landlord and cable operator, shall be determined by the board in 
accordance with this article upon application by the landlord pursuant to 
section nine o f t h i s  article. A landlord is not entitled to just compensation in 
the event of a rebuild, upgrade or rewiring of cable television service or 
facilities by a cable operator. 
$5-18A-7. Right of entry. 

A cable operator, upon receiving a request for service by a tenant or 
landlord, has the right to enter property of the landlord for the purpose of 
making surveys or other investigations preparatory to the installation. Before 
such entry, the cable operator shall serve notice upon the landlord and tenant, 

(d) The cable operator shall retain ownership of all wiring and equipment 
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which notice shall contain the date of the entry and all other information 
described in subsection (b), section eight of this article. The cable operator is 
liable to the landlord for any damages caused by such entry but such damages 
shall not duplicate damages paid by the cable operator pursuant to section 
nine of this article. 
85-18A-8. Notice of installation. 

(a) Every cable operator proposing to install cable television service or 
facilities upon the property of a landlord shall serve upon said landlord and 
tenant, or an authorized agent, written notice of intent thereof at least fifteen 
days prior to the commencement of such installation. Verbal notice to the 
tenant shall be legally sufficient if the date and time of entry is communicated 
to the tenant by either the landlord or cable operator at least twenty-four hours 
prior to entry. 

(b) The board shall prescribe the procedure for service of such notice, and 
the form and content of such notice, which shall include, but need not be 
limited to: 

(1) The name and address of the cable operator; 
(2) The name and address of the landlord; 
(3) The approximate date of the installation; and 
(4) A citation to this act. 
(c) Where the installation of cable television service or facilities is not 

effected pursuant to a notice served in accordance with this section, for 
whatever reason including deniai .3f entry by the landlord, the cable operator 
may file with the board a petition, verifjed by an authorized person fiom the 
cable operator, setting forth: 

(1) Proof of service of a notice of intent to install cable television service 
upon the landlord; 

(2) The specific location of the real property; 
(3) The resident address of the landlord, if known; 
(4) A description of the facilities and equipment to be installed upon the 

property, including the type and method of installation and the anticipated 
costs thereof; 

( 5 )  The name of the individual or officer responsible for the actual 
installation; 

(6)  A statement that the cable operator shall indemnify the landlord for 
any damage caused in connection with the installation, including proof of 
insurance or other evidence of ability to indemnify the landlord; 
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(7) A statement that the installation shall be conducted without prejudice 
to the rights of the landlord to just compensation in accordance with section 
nine of this article; 

(8) A summary of efforts by the cable operator to effect entry of the 
property for the installation; and 

(9) A statement that the landlord is afforded the opportunity to answer the 
petition within twenty days from the receipt thereof, which answer must be 
responsive to the petition and may set forth any additional matter not 
contained in the petition. 

If no appearance by the landlord is made in the proceeding or no answer 
filed within the time permitted, the board shall grant to the petitioning cable 
operator an order of entry, which order constitutes a ruling that the petitioning 
cable operator has complied with the requirements of this article. If the 
landlord files a written answer to the petition, the cable operator shall have 
ten days within which to reply to the answer. The board may grant or deny the 
petition, schedule an administrative hearing on any factual issues presented 
thereby or direct such other procedures as may be consistent with the 
installation of cable television service or facilities in accordance with this 
article. The only basis upon which the board may deny a petition by the cable 
operator is that the cable operator has not complied with the requirements of 
this article. 

of any other order by the board following a hearing or other procedure, the 
cable operator or landlord may appeal such grant or denial or order of the 
board to the circuit court of Kanawha county. Any order issued by the board 
pursuant to this section may be enforced by an action seeking injunctive or 
mandamus relief in circuit court where the property is located. 
95-18A-9. Application for just compensation. 

(a) If the landlord and cable operator have not reached agreement on the 
amount ofjust compensation, a landlord may file with the board an 
application for just compensation within four months following the service by 
the cable operator of the notice described in section eight of this article, or 
within four months following the completion of the installation of the cable 
television facilities, whichever is later. 

(b) An application for just compensation shall set forth specific facts 
relevant to the determination of just compensation. Such facts should include, 
but need not be limited to, a showing of 

Within thirty days of the date of grant or denial of the petition, or issuance 
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(1) The location and amount of space occupied by the installation; 
(2) The previous use of such space; 
(3) The value of the applicant's property before the installation of cable 

television facilities and the value of the applicant's property subsequent to the 
installation of cable television faciiities; and 

(4) The method or methods used to determine such values. The board 
may, upon good cause shown, permit the filing of supplemental information 
at any time prior to final determination by the board. 

(c) A copy of the application filed by the landlord for just compensation 
shall be served upon the cable operator making the installation and upon 
either the mayor or county commission of the municipality or county, 
respectively, in which the real property is located when the municipality or 
county is the fianchise authority. 

on the board within twenty days from the service of the application. 

make a preliminary finding of the amount of just compensation for the 
installation of cable television facilities. 

(2) Either party may, within twenty days from the release date of the 
preliminary finding by the board setting the amount of just compensation, file 
a written request for a hearing. Upon timely receipt of such request, the board 
shall conduct a hearing on the issue of compensation. 

(3) In determining just Compensation, the board may consider evidence 
introduced including, but not limited to, the following: 

(A) Evidence that a landlord has a specific alternative use for the space 
occupied or to be occupied by cable television facilities, the loss of which will 
result in a monetary loss to the owner; 

dwelling premises will otherwise substantially interfere with the use and 
occupancy of such premises to the extent which causes a decrease in the 
resale or rental value; or 

of the installation of the cable television facilities. 

received just compensation from a cable operator for the installation within a 
multiple dwelling premises if the landlord receives compensation in the 
amount of one dollar for each dwelling unit within the multiple dwelling 

(d) Responses to the application, if  any, shall be served on all parties and 

(e) (1) The board shall within sixty days of the receipt of the application, 

(B) Evidence that installation of cable facilities upon such multiple 

(C) Evidence of increase in the value of the property occumng by reason 

(4) For purposes of this article, the board shall presume that a landlord has 



premises or one hundred dollars for the entire multiple dwelling premises, 
whichever amount is more. 

( 5 )  If, after the filing of an application. the cable operator and the 
applicant agree upon the amount of j list compensation, a hearing shall not be 
held on the issue. 

(6)  Within thirty days of the date of the notice of the decision of the 
board, either party may appeal the decision of the board in the circuit court of 
Kanawha county regarding the amount awarded as compensation. 
55-18A-10. Existing cable services protected, 

article may not be prohibited or otherwise prevented so long as the tenant 
continues to request such services. 
55-18A-11 Exception. 

Notwithstanding any provision in this article to the contrary, a landlord 
and cable operator may by mutual agreement establish the terms and 
conditions upon which cable television facilities are to be installed within a 
multiple dwelling premises without having to comply with the provisions of 
this article. 

Cable services being provided to tenants on the effective date of this 
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WISCONSIN STATUTES 

* * * THIS DOCUMENT IS CURRENT THROUGH ALL 1995- 1 996 LEGISLATION * * * 
* * * INCLUDING LEGISLATION THROUGH 1997 ACT 60, ENACTED 12/ 19/97 * * * 

FUNCTIONS AND GOVERNMENT OF MUNICIPALITIES 
CHAPTER 66. GENERAL MUNICIPALITY LAW 

Wis. Stat. @I 66.085 

66.085 Access to cable service. 

(1) Definitions. (a) "Cable operator" has the meaning given in s. 66.082 
(2) 0) * 

(b) "Cable service" has the meaning given in s. 66.082 (2) (c) . 

(2) Interference prohibited. The owner or manager of a multiunit dwelling 
under common ownership, control or management or the association or board of 
directors of a condominium may not prevent a cable operator from providing 
cable service to a subscriber who is a resident of the multiunit dwdling or of 
the condominium or interfere with a cable operator providing cable service to a 
subscriber who is a resident of the multiunit dwelling or of the condominium. 

(3) Installation in multiunit building. Before installation, a cable 
operator shall consult with the owner or manager of a multiunit dwelling or with 
the association or board of directors of a condominium to establish the points 
of attachment to the building and the methods of Wiring. A cable operator shall 
install facilities to provide cable service in a safe and orderly manner and in 
a manner designed to minimize adverse effects to the aesthetics of the multiunit 
dwelling or condominium. Facilities installed to provide cable service may not 
impair public safety, damage fire protection systems or impair fire-resistive 
construction or components of a multiunit dwelling or condominium. 

(4) Repair responsibility. A cable operator shall be responsible for any 
repairs to a building required because of the construction, installation, 
disconnection or servicing of facilities to provide cable service. 

HISTORY: 1989 a. 143. 
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APPENDIX B 

NARUC RESOLUTION 
REGARDING NONDISCRIMINATORY ACCESS TO BUILDINGS 

FOR TELECOMMUNICATIONS CARRERS 

WHEREAS, Historically local telephone service was provided by only one carrier in any given 
region; and 

WHEREAS, In the historic one-carrier environment, owners of multi-tenant buildings typically 
needed the local telephone company to provide telephone service throughout their buildings; and 

WHEREAS, Historically, owners of multi-tenant buildings granted the one local telephone 
company access to their buildings for the purpose of installing and maintaining facilities for the 
provision of local telephone service; and 

WHEREAS, Competitive facilities-based providers of telecommunications services offer substantial 
benefits for consumers; and 

WHEREAS, In order to serve tenants in multi-unit buildings, competitive facilities-based providers 
of telecommunications services require access to internal building facilities such as inside wiring, 
riser cables, telephone closets, and rooftops; and 

WHEREAS, Facilities-based competitive local exchange carriers, including wireline and fixed 
wireless providers, have reported concems regarding their ability to obtain access to multi-unit 
buildings at nondiscriminatory terms, conditions, and rates that would enable consumers within 
those buildings to enjoy the benefits of telecommunications competition that would otherwise be 
available; and 

WHEREAS, All States and Territories, as well as the Federal Government, have embraced 
competition in the provision of local exchange and other telecommunications services as the 
preferred communications policy; and 

WHEREAS, Connecticut, Ohio, and Texas already utilize statutes and rules that prohibit building 
owners fiom denying tenants in multi-unit buildings access to their telecommunications carrier of 
choice; and 

WHEREAS, The President of NARUC testified before the Senate Judiciary Committee's 
Subcommittee on Antitrust, Business Rights, and Competition that "[flor competition to develop, 
competitors have to have equal access. They have to be able to reach their customers and building 
access is one of the things that state commissions are looking at all across the country."; and 

WHEREAS, The attributes of incumbent carriers such as fiee and easy building access should not 
determine the relative competitive positions of telecommunications carriers; and 
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WHEREAS, The property rights of building owners must be honored without fostering 
discrimination and unequal access; now, therefore, be it 

RESOLVED, That the Executive Committee of the National Association of Regulatory Utility 
Commissioners (NARUC), convened at its 1998 Summer Meetings in Seattle, Washington, urges 
State and Territory regulators to closely evaluate the building access issues in their states and 
territories, because successful resolution of these issues is important to the development of local 
telecommunications competition; and be it further 

RESOLVED, That the NARUC supports legislative and regulatory policies that allow customers 
to have a choice of access to properly certificated telecommunications service providers in multi- 
tenant buildings; and be it further 

RESOLVED, That the NARUC supports legislative and regulatory policies that will allow all 
telecommunications service providers to access, at fair, nondiscriminatory and reasonable terms and 
conditions, public and private property in order to serve a customer that has requested service of the 
provider. 

Sponsored by the Committee on Communications 

Adopted July 29, 1998 
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APPENDIX C 
LIST OF INTERESTED PERSONS 

Special Project 980000-B 

American Association of Retired Persons (AARP) 
Edward Paschal1 

AIMCO Property Asset Management 
Steven D. Ira 

ALLTEL Florida, Inc. 
Harriet Eudy 

Apartment Association 
Dennis Fuller 

AT&T Communications of the Southem States, Inc. 
Rhonda Merrimracy Hatch 

Ausley Law Firm 
John Fons/Jeffry Wahlen 

BellSouth Telecommunications, Inc. 
Ms. Nancy H. S h s  

John L. Brewerton, III, P.A. 

Broad and Cassel Law Firm 
Jodi Chase, Esq. 

Building Owners and Managers Association 
Gerard Lavery Lederer, V.P. 

CAI 
Lara E. Howley, Esq. 

CAI Florida Legislative Alliance 
Carole Sappington, PCAM 

Frankie Callen, 
Vice President of Governmental Affairs 
The Greater Orlando Association of Realtors 

Central Florida Commercial Real Estate Society 
Matt Sullivan, President 

Codina Development Corporation 
Trish Blasi 

Community Associations Institute (CAI) 
Rodney D. Clark, Vice President 
Govemment & Public Affairs 

Compass Management & Leasing, Inc. 
Chris Keena, Property Operations Manager 

Cypress Communications 
John Clough 

Mr. Richard Davis 

Department of Legal Affairs 
Patricia A. Conners, Bureau Chief 

Department of Management Services 
Carolyn MasodWinston Pierce 

e.spire Communications, Inc. 
James C. Falvey, Esq. 

Ervin Law Firm 
Everett Boyd 

David B. Erwin 

Florida Apartment Assoc A 
Jim Aubury 

on 

Florida Association of Realtors 
Gene Adams 

Florida Association of Homes for the Aging 
Mary Ellen Early 

Florida Cable Telecommunications Assoc., Inc. 
Laura Gallagher 

Florida Legal Services, Inc. 
Benjamin Ochshom 

Florida Public Telecommunications Assoc. 
Angela Green 
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Florida Telephone International Assoc. 
Susan Langston 

Frontier Communications International, Inc. 
Kelly Goodnight 

GMH Associates 
John Baloga 
Dir. of Technology & Communications 

GTC, Inc. 
ThomasEllmerLacour 
c/o St. Joe Communications, Inc. 

GTE Florida Incorporated 
Kimberly Caswell 

Holland Law Firm 
Patricia Greene 

Hopping Law Firm 
Richard Melson 

House Democratic Office 
David Daniel 

House Utilities & Communications Committee 

Independent Cable & Telecommunications 
Association 
William J. Burhop, Exec. Director 

Insignia Residential Group 
Jan Milbrath 

Institute of Real Estate Management 
Mez R. Birdie 

Institute of Real Estate Management 
Shane Winn 

Institute of Real Estate Management 
Peter Clancy 

Intermedia Communications, Inc. 
Mr. Steven Brown 

International Council of Shopping Centers 
c/o Smith Bryan & Myers 
Julie S. Myers 

ITS Telecommunications Systems, Inc. 
Jim McGinn 

McWhirter Law Firm 
Joseph McGlothlin 

Meadowood Companies 
Marc Rosenwasser 

Messer Law Firm 
Floyd SelfMorman Horton 

Miller & Van Eaton, P.L.L.C. 
Matthew C. Ames, Esquire 

Debra K. Mink, RPA, President 
Legislative Chair, BOMA Florida 

National Assoc. of Industrial Office Parks (Kreisler) 
Gary Kreisler 

National Association of Industrial Office Parks 
Rhea Law 

National Association of Real Estate Investment 
Tony M. Edwards, Esq. 

Northeast Florida Telephone Company, Inc. 
Ms. Lynne G. Brewer 

Office of Public Counsel 
c/o The Florida Legislature 

Office of the Attorney General 
Michael Gross 

OpTel (Florida) Telecom, Inc. 
Mike Katzenstein, Esq. 

Pennington Law Firm 
SwaffordAugerDunbar 
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Poole and McKinley 
Sherry Parker 

Rudnick & Wolfe 
Sue Murphy 

John K. Scott, R.P.A. 
c/o Building Owners & Managers Assoc. 

Senate Committee on Regulated Industries 
John Guthrie/Susan Masterton 

Smith, Bryan & Myers 
Julie S. Myers 

Richard (Dick) L. Spears, Legislative Chairman 
Community Associations Institute 
Florida Legislative Alliance 

Sprint 
Monica Barone 

Sprint-Florida, Incorporated 
Charles J. Rehwinkel 

Statescape 
Jennifer Uhal 

Swidler & Berlin 
Richard Rindler 

Swidler Berlin Shereff Friedman, LLP 
Tamar E. Finn 

TCG South Florida 
c/o Rutledge Law Firm 
Kenneth Hoffman 

TDS TelecodQuincy Telephone 
Mr. Thomas M. McCabe 

Teligent, Inc. 

Teligent, L.L.C. 
David Turetsky 

Time Warner Communications 
Jill Butler 

Michael Twomey, Esq. 

Vista-United Telecommunications 
Bill Huttenhower 

Wiggins Law Firm 
Patrick W igginsDonna Canzano 

Willlcie Farr & Gallagher 
Verveerhlalley 

WinStar Communications, Inc. 
c/o WlLKIE FARR & GALLAGHER 
Michael F. Finn, Esq. 

WorldCom Technologies, Inc. 
Mr. Brian Sulmonetti 

Thomas Group, Inc. 
David Meyers, Vice President 
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