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COALITION'S RESPONSE TO MOTION 1 I DISMISS 

COALITION FOR EQU!TnBLE RATES {"Coalition') hereby lilt$ its response to the 

Motion to Dismiss filed by Florida Power & Light Comp1111y ("FI'L"). In response, the Coaht1on 

states: 

In o Motion dat.ed Fcbruo.ry 18, 1999. served by mail. FPL aucmptcd to dismiss each and 

every petitioner on this docket. FPL argues a number of points. llowevcr, the true mC3Surc as to 

whether FPL 's Motion should be dismissc< · "hr•l ;:r the Coalition hns alleged that its 

substantial interests. Nevertheless, FPL alleges that the Coalition and othcn have failed to 

establish their right to proceed as associations. FPL nlbO complains that the Conhuon nnd others 

fail to meet the two-port test for standing stated m 1fgrico Cht•m•cal Co. ,., DeJNJTIIIIt'nt of 

Enl'ironmental Rl!gUiotlon, 406 So.2d 478 (Fin. 2"' DC A 1981) because the l'ctllioncrs ha~·c not 

ACK ~uffercd nn injury of sufficient immediacy and because the claims brought by Petitioners arc not 

~ \vith the 7.0nc of interest meant to be protected by this procccding. FPL's claims nrc misplac<-d 10 

CAF ---each instance. 
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errors in the Coalition's Pelition, FPL hns only alleged that the Coalition failed to allege that its 

"substantial interests will be affected by agency determinations." Rule 28.J06.201(2)(b). Fla. 

Admin. Code. 

When deciding a motion to dismiss, the rcvaewing nuthonty must accept ullel!ations 

within the face of the complaint. or petition, as true. Pi:::.t "· Central 8 •k a11d Tnm Comf"111)'. 

250 So.2d 895 (Fla. 1971). This is equally true in the administrative setting. St. Frtmcis 

Pnrkside Lodge of Tampa Bay v. Department of flmlth and Rchnbtlttatm: Sc1vtcc.r. 486 So.2d 

32 (Fla. I" DCA 1986), Unlw:rslry Psychiatric' Ct·11tu. l11c. a•. Dt'fNtrtmrnt of 1/rn/th 1111d 

Rehabillwtivc S~rvlcer, 597 So.2d -100 (FI:.. 1" DCA 1992). 

Upon even 11 cunory Clfllntination, the Coal ilion's Petition meets this standard. In its Petition on 

Proposed Agency Action, the Coalition alleged that it represents nne payers who pay FPL more 

than S I million annually. Inappropriate depreciation expenses subsumually affect those 

members and the rates they p11y. Any ancmpt by 1-PL to argue that its reponed depreciation is 

unrelated to rates is diJtingcnuous. 

The Coalition's Petition provides a shon ana plain suuement of how ats intcrc:.t.s nrc 

affected by this proceeding. The Coalition has alleged that it represents cnuties (most nursing 

homes in Floridll, m1111y hotels and motel.s, 1111d perhaps the largest ~:roup of rc:tasiCTS sn the State) 

which pay approximately SIOO million to FPL annually nnd may be affected by the Order under 

chnllenge in this docket in 11n wnCiwtt of approximately $5.2 null ion. Such a lisurc as material. 

Titus, the Coalition and its members have a subslllOtioJ imercst in the proposed agency 

determination nnd, for that reason alone, the Motion to Dismiu should be: dc:mcd. 
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Stagdlog 11 an Amdatlop 

Though FPL has not alleged in its Motion to Dismiss !hat the Coalition lacks standing 

because of nny fnilun: to allege its authority as nn association. such a clmllcngc was brQught 

against Florida Industrial Power Usm Group. The Coalition wishes to as lfC the Commission 

that its Petition, nnd indeed the Coalition, ha1·e established standing as an llSsociation. TI1c 

Coalition hilS demonstrated that: (I) a substnntial number of its members, although not ncccssruy 

a majority, have substnntial inten:llts which nrc affected by the proposed action: (2) the subject 

matter is within the association'• general sco~ of interest and activity; and (3) that the relief 

rcques1ed is of a type appropriate for an WISOCiation to receive on behalf of its members. Aorula 

Homt Bulldtn Ass 'n v. Department of Labor a11d Employment Sec .. 412 So.2d 35 I, 352·5l (Fla. 

1982): In re: Petition by Florida Powtr & Light Company for Modrflcalloll of Dut't .~1 ·st.:m 

Testing and Repair Program. Docket No. 970540-EG. Order No. PSC-98·0374-FOF-EG. pages 

2·3. 

However, the level of proof, or in this case allegations. necessary to c.~tablish nn 

Association's standing is not as high as FPL's Motion mishtlcnd one to believe 

It is not necessary for {an a.ssociation] to elaborate how each 
member would be pcTSOnnlly affected by the proposed rule. 
because a substantial ponion o f the [association's] members will 
be regulated by the rule. 

Florida League of Cities, Inc. ' '· Deportment of Environmemal Regulauon. 603 So.2d 1]63. 
1367 (Fla. I" DCA 1992) citing Coalition of Mental Health Praft!sslmu ,. lkpartmrnt of 
Professional Reg., 546 So.2d 27 (Fla. I" Dca 1989). 

The teal for ltnndlng for auociations is the aamc whct.hcr it relates to a rule chaiiMlge or a 

request for a formal proceeding. such u the instant case. F"mm·orker R1[:ht,1 Orgm11;uuon. lnr 
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v. Department of !f~UJ/th and Rehabilitative r ~·"ius. 417 So.2d 753. 754 (Fla. I" DCA 1982). 

Indeed, the participation of associations within the rulministrotive processes one of the core 

reasons behind Florida law: 

Because one of the purposes of the Administrative Procedure Act 
wns to expand public access to the activitiet of goverru· -:ntal 
agencies, both trade and prof=ional associations urc ace rded 
standing to represent the interests of their injured members. 

Florida League of Cities, Inc. v. Department of Environmemal Regulation, 603 So.2d 1363. 
1366 (Fla.. I" DCA 1992) citing Florida Homebuildars Ass 'n v. Department of Lal>or tmtf 
Employnumr Securil)'. 412 So.2d 351,352-53 (Fla. 1982). 

Again, the Commission must accept the facts as alleged in the Coalition's Petition as true. 

The Coalition has met the threshold question of whether it is an association that has standing to 

bring this proceeding through the allegations made in its Petition. As noted above. the Coalition 

has alleged a huge financial impact which will be suffered by its members of approximately S5.2 

million, if the Proposed Agency Action is allowed to stand. Further, the in~istence on fa.ir rates 

on behalf of its members is within the general scope of interest a.nd a.ctivity or the Coa.lition and 

the action requested by the Coalition, essentially rate' relief. is the type of relief appropriate lvr a.n 

association to receive on behalf or its members. The very name of the Petitioner. Conlition fur 

Equitable Rates, indicates that its purpose includes the prevention of unfa1r accounung 

allowances which hide the profiiJ of utilities atlhc expense of over-<:hurged rntcpaycn. 

The Iwo-Pronvrc! Agrlro tqt [or Standing 

Although at this stage of the proceedings, a Motion to 01stn1.ss should he decided upon 

whether a petition eompliod with the plcruling requirements of Rule 28· 1 ()6.20 I (2), Floridn 

Administrat.ive Code, FPL hu ncverthelea alleged that the Coalition'• l'etitiOII shouod b<: 

dismissed because the Coalition has not estnblished the two-pnrt test for standing in Florida. Tite 
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Coalition docs not agree tha t such a standard is applicable at this stllgc, hut overs thnt the 

allegations within its Petition meet that standard in L ty event. 

The core test for standing is the two-pronged test set forth in Agrico CJrt•mrral Co. •·. 

Department ofEnvlronmtmta/ Regulation, 406 So.2d 478 (Fla. 2"' DCA In I}. rev. dcnit'tl, 415 

So. 2d 1359.1361 (Fla. 1982). Tlult test requires a showing that the injury alleged in a petition is 

of sufficient immediacy and that the type of injury is within the zone of int rest intended to be 

protected by the proceeding. The llrst prong tests the degree of injury, the second tests the type 

of injury. 

The Coalition has alleged a degree of injury that is real nnd immediate. The Ord~r under 

challenge adjusts the depreciation expenses enjoyed by FPL, but it fails to do so man appropriate 

manner. The Coalition alleges that it docs so unfairly. If the Coalition is correct, and 111 this 

s tage of the proceedings, one m US1 assume that it is, then the Order prevents FPL from o therwise 

offering rate reductions to its customers. including members of the Coalition. 

The injury alleged by the Coalition is immediate. FPL alleges in its Mo tion to Dismiss 

that this is not n rate proceeding, and that therefore no nucntion should be patd to he effect large 

depreciation allowances have on ratepayers. The Coalition Ulkes the opposite vii:" and 

participates in this proceeding in order to protect the interests of its members by seeking to 

modify the Order by reducing allowed depn:ciation such that FPL will, llS an •mmcdtatc resuh of 

these proceedings., reduce rates to be paid by the Coalition's members 

Moreover, the Coalition's view thai Public Service Commission proccctl ings which do 

not necessarily fly under the banner of "111te cases" 61ill have a renl and immediate effect on 

ratepayers is a view that has been adopted by the Commissi'lt. in previous ordcn. 
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As recently as Sept.c:mbcr 10, 1997, Florida Public Service Commission h:IS denied n 

5imilar ancmpt to deny standing to an afTccted patty. In rc: Pro/)(Jsal to £xtt·ntl Plan for 

R«::rrling of Certam £xpt!IISM for ycnrs 1998 anti 1999 for Florltln Power & 1.11{11/ Comp<my. 

Docket No. 970410-EI, Order No. PSC-97-1070-PCO·Pl. In In rt•: f'ropc~wl. Amcristccl 

Corporntion filed o protest of a proposed agency action wluch wot•ltl xlc:nd a piM for the 

recording of certain cxpcnscs by FPL. FPL nrgued in that cnsc. ns it docs here. that the action 

taken by the PSC could only have a speculative and indirect impact on Amcristecl. thus arguing 

that the injury alleged by Ameristccllxked aufficicnt immediacy to satisfy the first prong of the 

Agrlco test. 

The PSC disagreed. The Order (No. PSC-97-1 070-PCO-EI) cites ut length the arguments 

raised by Amcristccl describing how the extension of the plan would hn••c the effect of 

preventing FPL from reaching an coming~ sharing~ thre£hold which would require refunds to 

FPL's customers, Including Ameristccl. As tltc Coalition argues here. Amcristccl argued in tltal 

case that. but for tltc order under n:vicw, Amcristccl would receive rntc refunds. The f'SC agreed 

that Amcristccl dcrnonslrllted a subsUIIltiol interest in the proceeding, concluding that the amount 

at issue is by any standard material . The interest alleged by the Coalition is analogous Md 

similarly satisfies the ftrSt prong of the Agriro test. 

Finally, the int.,_ts alleged by t11c Coali tion arc the type of interests that this proceeding 

wns designed to protect, thus satisfying the sccontl pron11 of the Agrico test. In the same cnsc 

cited llbove, the Public Service Commission concluded that Amcristccl's interest were in zone of 

interest int.cndcd lO be prolcc:ted by a proceeding to review an extension of n plan !(> olio" 

reeordmg of certllin expenses. TI1c proceeding involved in tltc AmcriSteel case wns not a rntc 

proceeding. Nevertheless. the: CommiJSion avced with AmcnStcc:l thnt its alleged injuries. 
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$UITcrcd if FPl. were pcrmlued to avoid nne reducllons, ~ere meant to be protected m a 

proceeding like the one invoked in the instAnt cnsc. 

The Commission noted that §366.04(1 ), Florida Statutes granted the Commission 

jurisdiction to regulate nnd su.pervise each public utility with respect to its mtes and SCfVICCS. 

Part of the regulation and supervision included the dctcnnination of a 1roprintc levels of expense 

to be included by utility Md its mtes. The r.,ct the tcgulatory npprovol was required was 

imponant to the Commission and its dctl'oninntion that Amcristccl had standing. Because the 

action under review would alter the manner in which FPL maintained its books ~nd records it fell 

within the jurisdiction of the C'ommi55ion. AmeriStcel, as n mte paying customer, nlso wus 

gtanted standing and t"crcfore recognized as wuhin the 7.one of interest of Chapter 366 which 

protects the public from unjustified rates. 

The Coalition hus demonstrated that it has standing to proceed In this 1ssuc. The rate 

reduction the Coalition seckJ would total approximately S5.2 mili;''"· a mntenal and 1mmediatc 

impact. The Coalition's intemsts are within the 7.0nc protected by Chapter 364, Florida Statutes. 
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denied. 

WHEREFORE. the Coalition respectfully n:qucm that FPL's Motion 10 Dismiss be 

Respectfully submiucd this 2,. day of Mnrch. 1999. 

GREENBERG TRAURJG, P.A. 
l 0 I Easl College A venue 
Post Office Drawer 1838 
Tallahasscc. FL 32302 
9041222-6891 

.. ~c..¥1x 
Flaida 811t I d. 098614 
Seauu M. Frazier 
Flaida B~~t No. 971200 

CERTifJCATE OF SERYJCE 

I HER~"BY CERTIFY thai the original and lificcn (IS) copies and one (I) 1hskcne of the 

foregoing hu been fumisbod by Hand Delivery to Blo.nca S. Bayo, Dirc<:tor. Pubhc Service 

Commission Director, Division of Records and Reporting, Florida Public Service Commission. 

4750 Esplanade Way, Room 110. Tallahassee, FL 32399: a copy has been furnished via lland 

Delivery 10 Matthew M. Child.\, Steel, Hee1or & Davts, LLP. 21 S Soulh Mortroc Stt-ccr. Sutlc 

601. Tullahassee, FL 32301-1804, and n copy h&S hecn served via U.S. Mni11o lhc parties on lhc 

anachcd mailing list this 2nd day of Mnrch, 1999. 
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Mailing 1.1$1 

FloridJJ lndUSJrial PotW:r Usa$ Group tvtd 
TropicanJJ Products, Inc. 
c/o John W. McWhirter, Jr. 
McWhirter, Reeves, McGlothlin, ct al 
P. 0. Box 3350 
Tampa, PL 33601 
and 
Joseph A. McGlothlin, Vicki Gordon I<Jiufman 
McWhirter. Reeves. McGlothlin, ct al 
117 South Gadsden Slreel 
Tallahasscc, FL 32301 

FloridJJ Powu & U gllt Compey 
c/o of Bill Walker, 
Vice President Regullltory Affairs, 
215 South Monroe SIICCt, Suite 81 0, 
Tallahassee. FL 32301· 1859 

Florida Public ServiCIJ Comm/11/an 
Robert v . Elias 
Division of Legal SCfVicell 
2540 Shumard Oak Boulevard 
Gunter Building, Room 370N 
Tallahassee. FL 32399.0850 

Offlu of Public Caunu l 
clo Ja.-:k Shreve and John Roger Howe 
Office o f Public Counsel 
Ill West Madison Street 
Room 812 
Tallahassee, FL 32399-1400 
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Harris Corporation 
Robert Sands 
1025 W. NASA Blvd. 
Melbourne, FL 32919 
Telephone (407)727-9100 

Seminole Ekctrlc Cooperative, Inc. 
Corporate Planning Department 
P.O. Box 272000 

Tnmpn.. FL 33688-2000 
Telephone (813)963-0994 
Telecopier (813)264-7906 

Troplcana Products, Inc. 
c/o Matt Kane 
1001 1211 Avenue East 
Bmdenton, FL. 34208 

Florida A/JJancefor IAwer Ekctrlc Rllln Todlf)' and 
Gcorgla-Pacijlc Corporllllon 

J. Michael Huey 
J. Andrew Bertron, Jr. 
Huey, Guilday & Tucker, P.A. 
P. O. Box 1794 
Tallahassee, FL 32302-1794 
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