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APPEARANCES: 

Patrick K. Wiggins, Esquire, representing Valley Yellow 
Page a 

Kim Caswell , Esqui re, representing GTE 

STAFF RECOMHENPATION 

Issue 1; Should t he Commission grant GTEFL ' s Motion to 
Dismiss and deny Valley's Petition for Declaratory 
Statement? 
Recommendation; Yea . The Commission should grant GTEFL'a 
Motion to Dismiss and deny Valley's Petition for Declaratory 
Sta tement. The complaint and petition see r e lief that is 
beyond the Commission's jurisdiction to provide . Thus, 
Valley has failed to state a cause of action upon which 
relief can be granted . The petition is based upon the same 
facts alleged in the complaint. 
Issue 2; Should this docke t be c l osed? 
Recommendation; Yes . If the Commission accepts staff's 
recommendation in Issue 1, this docket should be closed. 
The issues contained i n the Request for Expedited Treatment. 
the Request for Prehearing Conference, t he responses and 
oppositions contained i n chis docket would then be moot . 
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P R 0 C E E D I N G S 

CHAIRMAN GARCIA: Number 28 . 

COMMISSION STAFF: Commissioners, Chairman 

Garcia , I t em 28 is staff's recommendation on Valley 

Yellow Pages' complai nt against GTE regarding 

termination of its billing services agreement. And 

staff wants t Q start out by making one fairly ma j or 

modification to the recommendation. 

CHAIRMAN GARCIA: Did you say fa i rly maj or? 

COMMISSION STAFF: Fairly major . And t hat is 

3 

that we strike or modify t he recommendation so that we 

aren ' t addressing the declaratory statement at this 

time . It has come to our attention through 

discussions with our appeal staff that it would be 

more appropriate for the appeal staff to bring back a 

recommendation on the declar atory statement. We have 

not followed the proper FAW noticing requirements. 

And, therefore, we would j ust like at this time to 

rule on the Commission to rule on the motion t o 

dismiss on the complaint. 

CHAIRMAN GARCIA: Okay. 

COMMISSION STAFF: Valley is an independent 

yellow pages publisher that provi des services in GTE ' s 

service territory. And GTE, as we understand it, has 

notified Valley that it will terminate the bill i ng and 
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collection services that it provides to Valley 

according to the parties, GTE and Val l ey's, billing 

services agreement . And that will occur on March 

31st, which is tomorrow. 
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As a result of the impending termination of 

service, Valley has filed its complaint and filed 

multiple requests for expedi ted treatment t here o f the 

complaint. And Valley essentially requests that the 

Commission ordered GTE to continue to provide it~ 

billing and collection services after tomorrow. And I 

think Valley believes that to do otherwise would be 

discriminatory in violation of Chapter 364.08 and .10, 

Florida statutes. 

GTE essentially moves to dismiss the complaint on 

the gr ounds that the Commission doesn't have 

jurisdiction over thia t ype of service that is in 

question. And we essentially - - staff, our 

recommendation is that we agree with GTE. The third 

party billing and collect ion service is not a 

telecommunications service for hire. And we believe 

it's a noncommunications service that doesn ' t fall 

under our j urisdiction. This may be appropriate in a 

court of law. I'm not sure, but this is not the 

proper venue. 

CHAIRMAN GARCIA: Great. Thank you. Do you want 
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to hear from Lhe parties? I was going to say that 

before you began, so you would have to think of 

another one on the fly. Go ahead. 
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MR . WIGGINS: All r ight . Thank ycu. Even though 

this is on the motion to dismiss, we thought it might 

be the most useful if I went first and t hen see 1f you 

can demol ish my arguments. 

CHAI RMAN GARCIA: Do you want that to happen? 

MR . WIGGINS: No, I definitely do not want that 

to happen. But I want t o focus on three major aspects 

of this particular item before you, t he jurisdi ctional 

question, the legal basis for jurisdiction, and the 

policy reasons that you do not grant t he mot ion to 

dismiss. 

Let's be c lear a bout this. This is a motion to 

dismiss. Staff is sayi ng and Genera l Telephone is 

urgi ng that you close the door i n my client's face and 

say, no , you canno t come here f o r any kind of relie f . 

You have no jurisdiction . There is nothing under 

Chapter 364 that allows you to do this , no matter how 

offensive you might prove up Genera l Telephone's 

behavior to be. How inconsistent with the purposes of 

this Chapt er 364 you might be able to prove that up , 

we can ' t do anything for you. 

Now, there are certain advantages to this 

1 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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recommendation. It's certainly efficient. You don't 

have to deal with us. We're out. And you certainly 

don •c have to deal with -- you can also get rid of the 

proposed rule t he staff has suggested, where they are 

suggesting that the Commission adopt rules concerning 

billing and collection of both regulated and 

nonregulated services. 

When consumers call to complain about cramming or 

what the LEC does with their new sort of police power 

in regulat ing this a r ea, you can say, I ' m sorry, our 

hands are tied. And if the legislature calls and asks 

what ' s going on, you can say , well, we don ' t have any 

jurisdiction, our hands are tied. I think that's 

efficient. It possibly is required under the statute, 

but it's certainly not in t he publ ic interest. 

I think you are faced here with a classic -- what 

I call overinclusive/underinclusive dilemma on 

jurisdiction. On the one hand, you don' t want to open 

the door to everything, you do not want to be 

overinclusive . You have to have some discipline in 

how you look at your jurisdiction. You cannot be a 

roving Commission looki ns to just do good. It has to 

be within the framework of the chapter. 

On the other hand, you do not want to be 

underinclusive eo that you tie your hands or exclude 
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yourself from helping in those kind of situations 

where you should hel~ and you were intende& to help. 

Now, I think staff suggests, and I believe General 

Telephone's motion to dismiss suggests that accepting 

jurisdiction would be overinclusive, that where would 

you draw the line. 

I just want to be clear and pragmatic here. 

Yellow pages are not psychic hotlines. ThPy are not 

T-shirts. They are not any number of things tha t 

could be billed through the LEC. Yellt ~ pages has a 

traditional integral relationship with telephone 

service. And this goes to the legal basis for your 

jurisdiction . Staff says that ye l low pages are not 

telecommunications services, period. 

Were this for Ala bama, that would be true . Were 

this for Georgia, that would be true. If it were even 

before the FCC, that would be t rue. That 's not where 

we are. We are in Florida. And in Section 36~. 037, 

the statute provides that a certain portion of yellow 

page revenues are above-the-line revenues. General 

Telephone, BellSouth, Southern Bell i n those days , 

Centel, and I believe United went with Commissioners 

Crease and Gunter to the legislature and got that 

section passed. 

It provides that yellow page revenues are 
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revenues from telecommunications services because it 

goes to the rate of return. Some doesn't. Some are 

outside. 

COMMISSIONER DEASON: Mr. Wiggins, let me ask, 

does that have any relevance for a pr ice cap? For a 

regulated -- for a price cap regulated company? 

MR. WI GGINS: Yes , sir, I think it does. Because 

the issue here is whet her this Commission can pu t its 

arms around yellow page operations, whether yellow 

pages are -- let me use a little Latin here, 

telecommunications services vel non, o r not. And what 

I have pointed out in my pleadings is that we a r e no 

longer in a black and white kind of environment where 

we used to be. Even i n the statute before, we had a 

hybrid situat ion . 

Now, when the LEC elected price cap regulation, 

at that time the revenue streams, the rate of return, 

all of that was cons idered to be fair, just , and 

reasonable within those Commission 's jur isdiction. 

I'm hesitant to go down this road, but should a LEC 

BellSouth, for example, because I don ' t want to pick 

on Genera l Telephone I come in for a changed 

circumstances case. I suspect that the Public Counsel 

is going to want to look at what is happening with the 

yellow page revenues, and Public Counsel would be 

l 
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asserting that y~u had the ability to look at those. 

Is this a very clean, clear kind of situation? 

No, sir, it is not. It is definitely not. But to 

suggest that yellow pages are not -- i n Flori da are 

not telecommunications services in the way, let's say 1 

computers are not, or T- shirts are not, o r psychic 

lines are not , simpl y ignores the statutory bas i s for 

you looking at yellow pages. 

The next thing is historically, yellow pages 

always --

COMMISSIONER DEASON: Let me a sk another . Do we 

include then under -- have we historically included 

billing services revenue as part of regulated service? 

MR. WIGGINS: I don't know the answer to that. I 

think the answer is no , but I do no t know. But with 

respect to billing and collection, i f I could just 

back up one second and just say that when we divested 

AT&T, Judge Greene placed yellow pages in the Bel l 

companies because he concluded that yellow pages are 

so integral to the local company's operation that's 

where it should be . But historically there has been 

this relationship there that has always been there. 

Now, with respec t to billing and collection - 

COMMISSIONER CLARK: Now, let me ask a quest ion . 

I thought that was because o f the substant i al revenues 
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that would go away , and that was the reason -- the 

motivating factor for i ncluding it. 
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MR. WIGGINS: Since I actually argued that case 

to NARUC, I think that's abso lutely right. But a 

point was made and if I get these numbers wrong, I 

apologize, but if memory serves me correctly , 

BellSouth was generating around $64 million in revenue 

from that on about leas than $10,000 in i nveacment. 

Now a lot of that was tossed in there because it 

was all leaked out, but the idea was is that only -

that was such a n indication of monopoly service that 

it should go as a local telephone company. 

Now, I just want to s ay that that ' s history. I 

mean, in a sense, because that is what is this, 

1999? That was what, 1985? I mean, we are talking 

about a lot of wa t er has gone under the dam since 

then. But what I' m trying to point out here is that 

when we bring you a complaint on yellow pages, we are 

talking about s omething that has a historical 

relationship to the local market. 

And with respect to billing and collec tion, it is 

clearly something also tied up with competition. 

Congress recognized i n the telecom act that for the 

RBHCs to get 271 released, they had to, in fact , do 

billing and collection for CLECs. So it may not be a 
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telecom service, but ~t is very, very vital to 

competition in the local market. Because we've got 

two things here, yellow pages, which we think are 

important to the local market with its statutory 

basis, and billing and collection, which is also. 

11 

But it 's a hybrid world . This is not al l clean. 

And this is what I can say about General Telephone' s 

pleading and staff's recommendation. I don ' t think 

they are exactly wrong, you know. But being not 

exactly wrong is not the same thing as being right. 

If that were the case, you wouldn't be able to -

there wouldn't be the hybrid situation with the ye l low 

pages. 

I think there is also a polic y basis for why you 

don't want to dismiss this. You don ' t have to -- if 

you dismiss this, there is a good chance your hands 

will be tied in the future when people come to you for 

relief. You wi ll be closing the door to your ability 

to address these issues. And in a sense you will be 

delegating to the LEC the responsibi l ity for policing 

their own behavio r i n this area. To me t hat's a 

little bit - - and this is no disrespec t to the LECd, 

but that' s like giving a t .eenage kid the keys to the 

car and the home and going of f and saying have a good 

time. 
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Compan ies follow t heir ra tional economic 

interests, and it will be in their interest to 

maximize their profits, not preserve and promote the 

public interest. So things are not always mutually 

exclusive, but that ' s the facts of life. 

In this situation, the point has been made in one 

of the pleadings that this is supposedly a competitive 

market , but I think that 's our whole point. If this 

is t ruly a competitive ma r ket, then General Telephone 

would be competing for Valley's services, for their 

royalties. 

Va lley pa ys them $20,000 for this contract. 

Valle y has produced no real problems for them . There 

is no consumer complaints. And yet for some reason 

General Telephone has pushed that money away and said 

we don' t need it. If this were a competitive market, 

t hey would be competing for that . There is only one 

wa y tha t makes sense and that is if it ' s worth more to 

Gener al Dir ectories, GT Di r ectories, to have them not 

bill for General Telephone than it is to General 

Telephone for them to bill for that . 

That suggests to me a noncompetitive market. 

That suggests to me that Ct.apter 364 says you should 

be looking at that and that you should take the 

authori ty you have in Lhere to try to draw careful 
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lines in exercising your jurisdiction. 

COMMISSIONER DEASON: Mr . Wiggins, in a 

competitive environment, if a participant in that 

market decides to walk away from some r~venue, what 

business is it of ours? 
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MR. WIGGINS: It is of no business to you unless 

well, it's of no business to you. But the question 

I would ask is, 1s that undermining or supporting the 

development of competition in the local market? And 

in this context, within the telephone context, it is 

undermining . 

The second thing I would ask is why did they - 

COMMISSIONER DEASON: Undermining development of 

competition in yellow pages? 

MR. WIGGINS : And. in the telephone market in the 

community, yes. 

COMMISSIONER DEASON: And telephone -

traditional telephone service? 

MR. WIGGINS: Yes, because yellow pages promotes 

the use of telephone service. And the -- if I can 

recapture my train of thought I had there. With 

respect to a private company saying we don ' t want to 

take your money anymore, we don't want you as a 

client, we don't want you as a customer. And I have 

let go of clients, and I know there are some companies 
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that have let ~o customers. There is generally a 

rational, economic reason for this. In this 

situation, I'm not aware of any. That would be 

something we get into the truth in the light. 
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But I do not want to take this too far afield 

from the mot ion before you, which is a mot1on to 

dismiss . I would like to address, if I could, the 

declaratory statement only in a way of relieving some 

procedural snafus here. We were looking for a 

response from the Commission, a clarification of what 

your role would be, and to the extent that we get 

either a dismissal or not a dismissal, we are more 

informed, and it may not be necessary to go forward 

with the declaratory statement . 

In addition, I can assure you if this were the 

most black and white si t uation I've ever brought a 

pleading to you on, I would not have filed a 

declaratory statement. I do believe it 's a hard call. 

But I also bel ieve that you are in danger of being -

of locking yourself into an underinclusive 

interpretation of your jurisdiction. 

Because if fOU grant this motion to dismiss, I 

predict that before too long , you will be going to do 

something, and you will have in front of you a 

pleading that says, but, look, you don't have any 
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juri sdiction here. You can't do anything about it . 

I t 's out of your hands . And so I think it woul d be 

wiser for us not to grant the motion to dismiss, and I 

think you have the statutory basis not to do t hat. 

And I really appreciate your time. 

COMMISSIONER DEASON: Let me ask anothe r quic~ 

question for Mr. Wiggins before Ms . Caswell begins. I 

assume you are alluding to then that if we wer e t o 

follow staff's recommendation then that i f we tried to 

take some proactive stance on truth i n bill i ng and 

that sort of thing , that we would be precluded from 

exercising that assertion of jurisdic tion ? 

MR . WIGGINS: I certainly think that would be 

undermined . Without knowing the exact hypothetical, 

it's hard to know. But 1 do know that your staff 

draft rule in Docket Numbe r 980170 would impose 

speci fic requirements f or any company that bills for 

its elf or on behal f of companies providing regulated 

or nonregulated services. 

So you 've already had one part of your staff 

s uggesting tha t t hey could assert j urisdict ion over 

billing for nonregulate~ services 

COMMISSIONER DEASON: Doesn' t t hat say if you are 

going to engage in this activity, here is the way 

you've got to do it. And what I ' m hearing sta f f say 
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is we don't have the authority to require in this case 

GTE to bill for your client . 

MR. WIGGINS: But they are billing for their own 

unregulated activity, sir. It's not th~t they are not 

billing for -- they dre choosing who they bill for . 

They are billing for GTE directories, but chey are 

tossing us out . And that's the rub. 

COMMISSIONER DEASON: It seems to me that's more 

of an antitrust complaint than it is t he jurisdiction 

of this Commission. 

MR. WIGGINS: It may very well be an antitrust 

complaint, but I suggest you are drawing a very fine 

line, maybe even finer than the one I ' m drawing when 

you say that you can adopt a rule that says we will 

assert jurisdiction on behalf of a company o f how it 

bills providing regulated or nonregulated services 

billings, a.nd that's okay, even if it's billing 

nonregulated on itself. 

But the statute gives you no jurisd iction to 

address the not billing for a nonregulated person, 

when your staff is saying billing and collection 

services themselves are not regulated. Maybe that has 

confused the matter more, but --

COMMISSIONER CLARK: I guess, it strikes me that 

the notion of how the bill is presented to customers 
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and the fact that we may reg•.1late that is more 

directly related to telecommunications in t he sense 

that you need to make sure you know what you have to 

pay for, what services you are getting. But to say 

that also gives us authority to dictate who they have 

to allow to be on the bill, I think maybe -- I don't 

see that our exercising jurisdiction with respect to 

that one area necessarily is undermined by 

(inaudible) . 

MR. WIGGINS: or necessarily implies that you 

would go that extra step. 

COMMISSIONER CLARK: Right. 

MR. WIGGINS: I can understand the observation. 

CHAIRMAN GARCIA: Me. Caswell. 

MS. CASWELL: Mr. Wiggin's jurisdictional 

arguments are very interesting, but they don't have 

much to do with this motion to d i smiss. The issue 

here is whether the statutes that Valley has cited 

give you any ability to grant the relief they have 

requested. 

First and foremost, I'd like you to remember that 

this is a contract matter between the parties. That 

contract says that any party, either party can 

terminate the contract upon 180 days notice. GTE 

complied with that notice provision. There is no 
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allegation from Valley that we did not or that we 

somehow violated the contr~ct. It's precisely because 

they don't have a legitimat e contract cla~m that 

they've come to this Commission to seek some relief . 

So that leads us to t 1e statutes they have cited. 

364.08 is a tariffing prov i sion. Is there any 

requirement for us to tarj ff billings for yellow 

pages? No, there is not e nd there never has been. 

364.10 embodi es our commo~o carrier nondiscrimination 

obligations. Has the Commission ever interpreted that 

statute to apply to nonte l ecommunications nonregulated 

services? No , it has not. Therefore, you can't grant 

the relief tha t Valley wants you to grant. 

The motion to dismis s. We don't need to engage 

in any factual arguments, but since Valley has raised 

the issue o f whether the billing market is competitive 

or not, I can speak to t hat briefly. I have a list 

here of for t y or fifty companies which bill for 

telecommunications services, and that 's just 

telecommunications servi ces. We are talking about a 

nontelecommunications service here. 

I can pay for a ye l low pages ad just the same way 

I can pay for any c lass . fied ad or any product for 

that matter. I can use a credit card. I can use a 

check. You know, I can s tep out to a printing company 
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to send out bills. There is no rating or recording 

here, s o it 's very easy to get billing for yellow 

pages ads. And, i n fact, GTE Directories publishes in 

places like Akron and Dallas where we are not the ILEC 

and we do not have the ILEC bill f or us. 

That is not the standard industry practice as I 

understand it. And, i n fact, I would i magine th~t 

Valley has 

CHA1RMAN GARCIA: That addresses a broader 

question . This is not a contractual issue. And I 

know that you may f i nd that where Valley wants to take 

us is not precisely where we need to be. But about 

the fact that, you know, we are going t o have a market 

where people can enter, yellow pages are part o f that 

market, and you are billing for his client does give 

certain benefits to him and his client. 

MS. CASWELL: Ri ght . But the standard for 

whether I have to give those benefits to him has never 

been whether it's the most convenient or efficient or 

bes t way f or him to bill. It's whether that service 

is a monopoly . And no commission anywhere has used 

the standard that Valley advocates to you to~ay that 

you use. 

And if you decide t hat you want t o use that 

standard, then I 've got to offer my billing services 
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on a common carr~er basis. That means anybody who 

wants them, gets them. And I would submit that this 

is going to make your cramming problem a lot worse. 

And that would be far, far broader than any action 

ever taken by any state commission or of the FCC. 

(Simultaneous conve~sation.) 

CHAIRMAN GARCIA: your argument then be used 

against our cramming rule in saying, well, you know, 

the Commission has no jurisdiction to enter this area. 

We ar~ a beeper company, we are not regulated by r~e 

Commission . We provide beepers. And if GTE wants to 

bill for beepers on its phone, that is our right, and 

the PSC can ' t say anything about it . 

MS . CASWELL: Well, I think there is a 

fundamental distinction here between -- I would 

disagree, first of all, that deciding this complaint 

or issuing this motion to dismiss would somehow 

undermine your jurisdiction in the billing area. 

Because you have -- I do agree you do have some 

jurisdiction in bill ing. We do have an access tariff 

for billing for telecommunications services. And you 

have engaged in some discussion about billing format 

issues, just as the PCC has . You can regulate my 

billing format to s ome degree. 

What you can't do, it strikes me, what you have 
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never decided yo~ can do is force me to offer 

nonmonopol y, nontelecommunications services to anybody 

who wants them. And that to me is a much, much better 

question --

CHAIRMAN GARCIA: But we can decide what you car1 

offer to yourself? You have a right to say, you know, 

let's say GTE tomorrow decided to sell furniture dnd 

bill it through its - -

MS. CASWELL: Well, there are a series of 

~ffiliate rules, and we comply wi t h those affiliate 

rules , and those are FCC rules. I suppose if you want 

to institute some affil i ate rules, s ure, we' d have to 

comply with those. But this would be absolutely 

unprecedented anywhere. 

I mean, the FCC decided twelve years ago this was 

a competitive market, and they were deciding about 

telecommunications billing . 1~is goes far, far beyond 

to the market includes credit cards a nd things like 

t hat. I mean, to decide that that market is a 

monopoly would just be completely i rrational . 

CHAIRMAN GARCIA: I j us t go further. I mean, 

take for example an area that I have some worry in. I 

gues s it falls out 1. ha t is in telecommunications, i n 

ancillary services, and GTE made a presentat i on to 

this Commiss 1on which I thought was very good about 
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how it is addreasing the psychic lines and a lJ. others 

who bil l through. 

I would hesitate to say that without you those 

services would pr~bably be very difficult to survive. 

In other words, i f you offer a psychic hotline and you 

advertise in Tampa, if GTE doesn ' t let you get on 

their bil ls, I think that that psychic hotline is 

going to have problems as far as that area . 

Now, I understand you've got your internal rules 

and to make sure people don't get ripped off and 

whatever. But then it begs the next question. What 

if GTE started offering a psychic hotline, or GTE 

could decide who -- which is what GTE, in essence, is 

doing -- is who comes on and who does not come on. 

Now, I know GTE -- I think GTE doesn't have a 

psychic hotline, and not to say that psychic hotl ines 

are wrong, but what I'm saying is that your ability to 

control thos e who participate i n the market controls 

the market. And the truth is, you are the only one 

that can turn off a omeone's phone bill i n your market 

as far as the residential customer and the major ity of 

business. I guess in downtown GTE that's ptobably 98 

percent, and in your territory it's about 98 percent. 

So, it sort of begs the question , what areas you 

can do or can't do and how you can do it. Now I 
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understand you may feel t hat we are going far afield 

by saying you've got to bill for Mr. Wiggins, but I 

wonder -- we're not saying who you have to bill or not 

bill to, and I wonder if I don't have a problem with 

the fac t that you can decide who you bill and who you 

don't bill when you are the monopoly power. 

I mean, your billing service is the most 

ubiquitous, yours is the most powerful, yours is the 

most significant. 

MS. CASWELL: Okay . Again, 1 think we're looki ng 

at -- if we look at LEC bill ing services a~ t he 

relevant market here, then, yeah, I probably do have a 

monopoly in that. But the market is not LEC monopoly 

billing services, it's all types of billing services. 

There are many, many companies that bill for 

telecommunications services as well as nontelecom 

services. In this case particularly, it would be very 

easy to bill for these ads, just like I said on a 

credit card. And these other companies that you 

mentioned, now, it might be harder for them to get 

into market psychic hotlines and things o f the t 

nature . That may be true, but they do have options. 

I have listed numerous billing companies, and 

this list grows every day as more and more providers 

enter the market and look for new billing options that 

J 
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are independent of t he ILEC. 

So, you know, I would take s ome issue with t he 

fact of whether, you know, these markets can ' t grow 

without ILEC participation. And, aga i n, I'm going to 

make the point that it has never been found that we 

have to offer anythi ng that is not a monopoly service. 

And I have cases from this Commission that s e:ay even 

that I don't have to offer t hings that are monopoly 

services to everyone on an unconditional basis. 

So you've never even looked at the question o f 

nonmonopoly services. No one has even ever raised 

that because it's just so f ar afield of anything that 

anybody has ever done in this country or at the FCC. 

MR. WIGGINS: May I respond just very briefly? 

I'd like to bring this back to the statute, since Ms. 

Caswell said that we didn't real l y show how it 

violated the et~ tute. 

364.10 says the telecommunications compRny may 

not make or give any undue or unreasonable preference 

or advantage to any person or l ocality or subject, any 

particular person or l oca lity to any undue or 

unreasonable prej udi ce or disadvantage in any respect 

whatsoever. 

There is no rule adopted under this about billing 

for yellow pages. If t here was, we wouldn't be here. 
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That's why we 're breaking new ground here. Yes, we 

are. But we are saying that when General Telephone 

uses bil l ing and collection services to bill for its 

unaffiliated d i rectory services and purposefully 

excludes Valley to not, then that conveys an undue 

prej udice and advantage on their affiliate's behalf 

and against us. 

Staff and General Telephone are of the view that 

because billing and collection services are not a 

common carrier service, t hat they are not 

traditionally viewed to be telephone services, and 

because yellow pages are not telephone services, 

within their understanding t hat you are powerless to 

do anything about that if you feel like that pract ice 

is incompatible with this requirement. 

COMMISSIONER JACOBS: Is your 

MR. WIGGINS: We disagree. 

COMMISSIONER J ACOBS: Is your argument so much 

that you are excluded, or is it that you are being -

MR. WIGGINS : Discriminated against. 

COMMISSIONER J ACOBS: Be<.:ause if I understand it, 

you al ready had a contract and the contract i s now 

being terminated. Arguably t.or cause. 

MR. WIGGINS : No. 

COMMISSIONER J ACOBS: There is no provision in 
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you all's agreement on what 

MR. WIGGINS: It's 180 days for whatever reason. 

No reason, good reason. 

COMMISSIONER JACOBS: Just pursuant to that 

agreement. 

MR. WIGGINS: True. 

COMMISSIONER JACOBS: But your argument is that 

the that there is an underlying reason and that 

reason is not adequate. 

MR . WIGGINS: No, sir. Our argument is that they 

are terminating the contract as they are allowed to 

under the contract, which is why we haven't filed a 

contract action, and we did not, you know, stress the 

contract in the pleading. But at the same time, they 

are continuing to bill for their affiliate. 

So when they send the notice out t hat we are not 

going to bill for nontelecom services anymore because 

there is a problem with that, but they continue to 

bill for theirs, we say we think this raises an issue 

under 364 . 10 (1 ). And what I would simply like to say 

here is I can wel l understand why General Telephone, 

staff, and maybe you would l ook at this and say, no, 

you know, nice try, but bill ing and collection doesn't 

rise to that level and we're not going to touch it. 

But I do say this, that I have trouble 
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distinguishing between seeing how that can be the 

position, when at the same time the staff is floating 

a rule that s ays you are going to exercise 

jurisdiction over billing and collection. And maybe 

more to the point, my client has trouble understanding 

that, as well. If it were not for that rule proposal, 

we would not be here. 

COMMISSIONER JACOBS : Let me ask this, and I 

guess, the company or staff could answer this. But 

you sent this notice out to other companies? 

MS. CASWELL: I'm sorry, I missed that. 

COMMISSIONER JACOBS : Is this notice going out to 

all the companies that --

MS. CASWELL: Yes, and that 's another good point. 

We're not singling out Va l ley here . This notice has 

gone out to all nontelecomrnunications provi ders. So 

we're foregoing those revenues, we're cutting off a l l 

those people in a nondi scrimi natory fashion because 

they are nontelecommunications providers. 

And it's because I'm getting lawsuits like this 

which say -- I've got a class action suit now that 

says I'm not doing enough to stop cramming. So, you 

know, either way I lose, I guess. But, you know, I'm 

trying to pursue that angle v.•hile getting complaints, 

you know, from people telling m~ that I have to treat 
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my billing as a common carrier service. Well, those 

two things are seriously incompatible. 

COMMISSIO~~R JACOBS: To avoid that couldn't you 

just narrow that down to excluding people who have 

been determined to have engaged in cramming. In other 

words, isn ' t this an --

MS. CASWELL: The standard does not say that you 

have to have complaints against you . We are 

e l iminating billing for all nontelecommunications 

services, and yellow pages is a nontelecom service, so 

they came within that category. 

CHAIRMAN GARCIA: Are you thinking of hiring out 

as a billing company to do yellow page ads? 

MS. CASWELL: I can't tell you i f that's true. I 

know that we have a noniLEC billing in other states, 

but I would, you know, I would doubt we're doing that 

in Florida. 

COMMISSIONER JACOBS: But if -- what you ' re 

saying is that you're sure that your subsidiary would 

never ever engage in this, and so you feel it 

adequate --

MS. CASWELL: We can police our. subsidiary much 

better than we can police th i rd parties. 

COMMISSIONER JACOBS: Then that goes against the 

argument, because what you 're saying is you shouldn't 
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terminate people who can effectivel y police their 

conduct . And you have effectively done that for your 

subsidiary, but everybody else can't make that showing 

to you . They can't come to you and say, we can 

effectively police our conduct and, therefore, we 

shouldn't be caught up in the broader scheme here. 

MS. CASWELL: No, we don't provide for that 

opportunity, and we don't see a need t o provide for 

t hat opportuni t y. I mean, we comply with all of the 

affiliate rules of the FCC, we comply with all of the 

affiliate decisions of this Commission. So, I mean, 

our behavior is perfectly permissible under the 

statutes and under your rules and under the FCC's 

rules. 

CHAI RMAN GARCIA: Well, then I guess my question 

then goes to s t aff. I mean, Mr . Wiggins makes a good 

point. I mean, here we are trying to step ~. nto this 

area o f cramming. Somet hing that this Commission is 

trying to be progressive on, and yet isn ' t this a 

similar service? And, Ms. Caswell, I understand your 

position, and I appreciate it, but this ~s a form of 

cramming, isn't it? I mean, if I sell - - let 's say I 

put on someone's bill Joe <•arcia phonebook ad. Bell 

bills for it, to leave GTE out of it . Be ll bills for 

it . That would be c ramming as we see it. What is the 
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difference between that ~nd offering a beeper service, 

offering all the myriad of different things we have 

seen added onto people ' s bills, or crammed onto 

people ' s bills? What is the difference between Valley 

and the other cramming services that we are trying to 

write rules on? 

COMMI SSION STAFF: I think there is a big 

difference. I think we ' re mixing apples and oranges 

all over the place here t oday, personally. Let me 

start and do my best to sort it out . 

I me an, first off, when you cited t o this 337 

statute about a ratesetting proceeding considering 

advertising and yellow page revenues, well, that's all 

well and good , but it's not requiring GTE to provide 

billing and collection services to you or me or to 

anyone. 

Secondly, the rulemaking that Mr. Wiggins has 

repeatedly referred to is t he result of a spec ific 

statutory mandate on truth in billing in 364. 06, or at 

least that's my understanding. I'm not directly 

involved i n t hat proceeding, but that's my 

understanding. 

And he said it includes communications and 

noncommunications service, something like that, and 

the statute does talk about addressing -- each billing 
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party must clearly identi~y on its bill the name and 

toll free number of the originating party of the 

telecommunications oervice or information service 

billed and it does specifically define information 

service as telephone calls made to a 900 or a 976 type 

service, but does not include internet services. 

So to me he's kind of t wisting things, in my 

opin ion . And although I might sympathize with the 

plight he is in, I just don't see it under -- coming 

under the authority of this Commission . 

CHAIRMAN GARCIA: Give me the difference so that 

I can understand it between a yellow pages ad and 

charging for a beeper company, 

COMMISSION STAFF: What specific 

CHAIRMAN GARCIA: For beeper usage, or for 

something else that is being crammed on. 

COMMISSION STAFF: Well, if it came up in the 

cramming context, sure. I mean, if a customer was 

being crammed for unauthorized charges you might be 

able to make the argument that was the case. But 

we're t alking about requiring a company to provide a 

service that is not a telecommunications service. 

COMMISSIONER DEASON: To me the di fference is if 

a company such as GTE or BellSouth is going to engage 

i n billing for nontelecommunications services, the 
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question is how do \<'~ regulate it? How de we let the 

customer know what is required and educate the 

customer and give the customer the benefit of having 

those matters resolved. 

But what Mr. Wiggins is saying is that he has the 

right to have his client be billed through the 

incumbent telephone company . And I see a dis~inction 

there. And Mr. Wiggins is at the microphone --

MR . WIGGINS: There is one clarification. If 

they bill for themselves if they bill for 

themselves . If they don 't want to bill for GTE 

Directories, our guys go away happy. 

COMMISSIONER DEASON: See, that has nothing to do 

with truth in bill i ng, that ' s an antitrust argument. 

MR . WIGGINS: I understand. 

COMMISSIONER DEASON: And the question was how do 

we distinguish exercising jurisdi ction when a company 

engages in billing for nontelecommunications. 

MR . WIGGINS: Well, that's why we cited 364.10, 

and not the truth in billing statute. 

COMMISSIONER DEASON: Well, let me ask you a 

question, Mr. Wiggins. If we were to agree with your 

argument and to say -- tell GTE that they have to bill 

for your client, then it seems to me the next question 

is going to be , okay, we have to bill at what rate? 



. . 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1 6 

17 

18 

19 

20 

21 

22 

23 

24 

2 5 

33 

Then we get into a situation, well, it ' s an unbundled 

network element, and we've got to look at the 

forward-looking costs of billing services, and it's a 

quaoi-monopolistic service, therefore we ' re going to 

have an arbitration and a proceeding to determine what 

the cost is that you're going to -- because if they 

really don't want you as a client they'll just bill 

you some exorbitant rate that you don't want to pay. 

And then the next thing is you're going to be 

filing a complaint, well, the rate is too high, and it 

should be -- the cost should be determined on some 

type of forward-looking, economic avoided cost base. 

I don ' t know. But we're just asking for trouble, i t 

seems to me . 

CHAIRMAN GARCIA: That said, I ' ll entertain a 

motion if I can get one. 

COMMISSIONER JOHNSON: Move staff . 

COMMISSIONER DEASON: Second . 

CHAIRMAN GARCIA: We have a motion and a second. 

All those in favor signify by saying aye . 

(Unan imous affirmative vote. ) 

MR . WIGGINS: Thank you for your attention. 

CHAIRMAN GARCIA: Thank you, Mr. Wi ggins. 

COMMISSION STAFF: Commissioner Garcia, there is 

one added tweak , because we did the modification to 
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not rule on the declaratory statement, therefore, we 

should probably keep this docket open. But Mr. 

Wiggins indicated that he might withdraw th~ petiti on 

for the declaratory statement based on this ruling. 

MR. WIGGINS: Well, let me be very careful with 

my language, because I haven't checked that with my 

client. I said any future activities will be informed 

by the response we got from the panel today. 

COMMISSION STAFF: Okay. So it would be staff's 

recommendation that we keep the docket open and change 

the issue. 

MR. WIGGINS: We'll address that. We don 't want 

to subject you to procedural hassles you don't r,eed. 

CHAIRMAN GARCIA: Okay. Thank you, Mr. Wiggins . 

All right, so the docket will be kept open and there 

is no disagreement with that. 

• • • • • • • • • • • • • • • 
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