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Dear Ms. Bayo:

Enclosed herewith for filing in the above-referenced docket on behalf of Florida Power &
Light Company ("FP&L") are the following documents:

L Original and fifteen copies of FP&L's Post-Hearing Comments; and
Z A disk in Word Perfect 6.0 containing a copy of the Comments.

Please acknowledge receipt of these documents by stamping the extra copy of this letter
"filed" and returning the same to me.

Thank you for your assistance with this filing. RECL]

Sincerely, Ep
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enneth A. Hoffman
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Proposed Amendment of Rule Docket No. 981104-EU
25-6.049, F.A.C., Measuring Customer

Service. Filed: June 18, 1999

i g

FLORIDA POWER AND LIGHT COMPANY'S
POST-HEARING COMMENTS

Florida Power & Light Company ("FP&L"), by and through its undersigned counsel, hereby

files its post-hearing comments in the above-referenced rulemaking proceeding.
A. IN DUCTI

This docket involves a proposed clarifying amendment to paragraph (5)(a) of Commission
Rule 25-6.049, Florida Administrative Code, which requires individual electric metering for each
separate occupancy unit of commercial establishments, residential buildings, condominiums,
cooperatives, marinas, and trailer, mobile home and recreational vehicle parks for which construction
is commenced after January 1, 1981. This rulemaking proceeding was initiated by the Commission
pursuant to the Order on Declaratory Statement issued in response to a petition for declaratory
statement filed by Florida Power Corporation ("FPC")!, where the Commission clarified its existing
rule by determining that the pre-January 1, 1981 "grandfather” provision was intended to permit
master metering only if the pre-1981 building was not individually metered. The Commission
instructed its staff to initiate rulemaking to determine whether paragraph (5)(a) of the Rule should
be amended to provide notice of the Commission's clarifying construction of the existing rule.

Since the issuance of the Order on Declaratory Statement, the Commission has opened two

'Order No. PSC-98-0449-EI issued March 30, 1998 in Docket No. 971542-EI (Ex. 6).
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dockets. The first docket, Docket No. 981104-EU, was opened for the purpose of proposing the
clarifying amendment to paragrapﬁ (5)(a) of the Rule consistent with the Order on Declaratory
Statement. The second docket, Docket No. 990188-EI, was opened as a generic investigation into
requirements for individual electric metering by investor-owned electric utilities. A staff workshop
was held in the generic docket. A host of issues concerning individual versus master metering,
investor-owned utility practices in applying the existing rule, and issues relating to residential and
commercial rates and cost of service were discussed at the workshop.

The request for a rulemaking hearing by Valencia Condominium Association and Point
Management, Inc. ("Valencia/Point Management") ultimately amounted to nothing more than an
atternpt to transform the instant rulemaking docket into a second, broad-based generic docket. The
Commission has issued an Order on Deglaratory Statement clarifying its existing rule and has
properly instituted rulemaking to adopt the clarifying amendment. The proposed clarifying
amendment is entirely consistent with the Order on Declaratory Statement and entirely supported
by the record of the public hearing.

STATEMENT OF THE CASE AND FACTS

As stated by staff witness Wheeler at the public hearing, Rule 25-6.049, Florida
Administrative Code, Measuring Customer Service, .was originally adopted in 1969. The Rule was
amended November 26, 1980 in a 1978 rulemaking docket, Docket No. 780886-Rule, in furtherance
of the conservation goals and requirements of then recently enacted federal legislation, the Public

Utilities Regulatory Policies Act of 1978 ("PURPA™).2 The intent of the rule amendments were to

*See 16 U.S.C. §§2601-2645.




"grandfather” permission to master meter buildings constructed prior to 1981 only if they were not
already individually metered. The rule amendments became effective November 26, 1980 and
employ a January 1, 1981 grandfather date to closely follow the effective date of the then new
individual metering requirement of the Rule. (Tr. 21-24, 26-27).}

Since the adoption of the rule amendments effective November 26, 1980, the Commission
has seen relatively little activity concerning the grandfather provision in the individual metering rule.
However, in August of 1997, FPC mistakenly allowed Redington Towers II, a condominium
constructed prior to January 1, 1981 .that was on individual metering, to convert to master metering
for its residential users. (Ir. 271; Exhibit 7, at 2). The mistake of the FPC field account
representative in authorizing the conversion to master metering for Redington Towers II triggered
simtilar requests from the Redington Towers I and Redington Towers III condominiums. FPC
properly denied the requests of Redington Towers I and III to convert to master meters as these
buildings, although constructed prior to January 1, 1981, were already individually metered. In an
abundance of caution and to confirm its interpretation and application of paragraph (5)(a) of the Rule
to the Redington Towers I and III condominiums, FPC filed a petition for declaratory statement in
Docket No. 971542-El. Redington Towers I and I1I filed briefs in the FPC declaratory statement
docket but elected not to seek intervention.

On March 30, 1998, the Commission issued the Order on Declaratory Statement. Rejecting
the arguments of Redington Towers I and III, the Commission concluded:

What was intended (by paragraph (5)(a) of Rule 25-6.049) was to

3Citations to the transcript refer to the transcript of the rule hearing commenced on March
15, 1999 and concluded on May 5, 1999.




allow master metered buildings constructed before 1981 to remain
master metered to avoid retroactive application of the rule.

Order on Declaratory Statement, at 3. The Commission granted FPC's declaratory statement, with
the modifications reflected in the Order on Declaratory Statement, holding "that the individuaily
metered occupancy units in Redington Towers I and III are not eligible for conversion to master
metering pursuant to Rule 25-6.049 by virtue of having been constructed on or before January 1,
1981." Id. Finally, the Commission instructed its staff to initiate rulemaking to determine whether
paragraph (5)(a) of the rule should be amended in order to more clearly state the Commission's
intention,

The Commission published notice of a proposed clarifying amendment in the February 19,
1999 edition of the Florida Administrative Weekly. By letter dated March 12, 1999, Valencia/Point
Management requested a public hearing concerning the proposed clarifying amendment, offered a
non-suppotted lower cost alternative in the form of a request that the Commission not adopt the
proposed clarifying amendment, and requested the Commission to issue a statement of estimated
regulatory costs. (See Composite Exhibit 1). Following the issuance of a Notice of Rulemaking
on February 11, 1999, a rulemaking hearing was sqheduled for March 15, 1999 The rulemaking
hearing was convened on March 15, 1999, However; at the request of Valencia/Point Management,
the rulemaking hearing was continued. (Tr. 6, 7, 10, 11, 13). On March 18, 1999, the Commission
issued a Notice of Continuance of Rulemaking Hearing, rescheduling the rulemaking hearing for
May S, 1999. (Exhibit 3). On May 5, 1999, the remainder of the rulemaking hearing was conducted

before the staff hearing officer.

*Qrder No. PSC-99-0821-NOR-EU issued February 11, 1999.
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Although the rulemaking hearing was requested by Valencia/Point Management, there is no
evidence in the record, not even in Valencia/Point Management's March 12 letter requesting the
rulemaking hearing, establishing that Valencia/Point Management are affected by the clarifying
amendment.” Although Valencia/Point Management requested the hearing, Valencia/Point
Management presented no testimony at the hearing and, therefore, did not even seek to establish that
Valencia or Point Management own or operate condominiums or other facilities which will be
affected by the clarifying amendment. Nor did Valencia/Point Management present any evidence
as to the location of their buildings, the electric utility providing service, or the rate classification
under which customers residing in such buildings receive electric service.

Following the conclusion of the rulemaking hearing, the Commission staff issued a Revised
Statement of Estimated Regulatory Costs ("SERC") supporting the proposed clarifying amendment.
The Revised SERC provides, in pertinent part: (1) that the proposed clarifying amendment is
necessary because a misreading of the rule has already resulted in the erroneous switch of a
condominium from individual unit metering at a residential rate to master metering with a
commercial rate; (2) that existing rates and tariffs have been developed to equitably share customer
costs and energy costs among comparable rate classes and that allowing switching, at the election
of a customer, from individual metering at a residential rate to master metering at a commercial rate,
could shift costs from some ratepayers onto other ratepayers in a discriminatory manner; and (3) that
Valencia/Point Management's proposed lower cost alternative is rejected because it does not result

in lower costs but, instead, would enhance the prospect of additional misinterpretations of the Rule

Section 120.54(3)(c), Florida Statutes, limits participation in agency rulemaking hearings
to "affected persons.”




with possible additional hearings and litigation costs.
ARGUMENT

The Commission's clarifying amendment to the Rule is supported by the record at the
rulemaking hearing and should be adopted by the Commission. Valencia/Point Management's
attempt to convert this rulemaking hearing into a second generic investigation should be rejected.

The Order on Declaratory Statement reflects the Commission's determination that the 1980
amendments to the rule were "intended... to allow master metered buildings constructed before 1981
to remain master metered to avoid retroactive application of the rule" - - not to allow condominiums
or other multi-tenant buildings or facilities to "..‘. switch back and forth between individual and
master meters simply because they were constructed prior to 1981." Qrder on Declaratorv
Statement, at 3. As stated by FPC in the declaratory statement proceeding and reiterated by the
Commission in its Order, "[t}he concept of grandfathering simply tolerates pre-existing non-
conforming uses, it does not condone the creation of new ones.” Order on Declaratory Statement,
at 2.

The testimony of the staff witness at the rulemaking hearing confirmed that the amendments
adopted in 1980 were driven by the conservation goals of the PURPA legislation as well as studies
conducted during the 1979-80 rulemaking hearing which indicated that there were energy
conservation savings associated with individual as opposed to master metering. (Tr. 39-40, 55).

Valencia/Point Management offered no evidence demonstrating where their buildings are
located, when they were built, whether they are individually or master metered, whether they receive
electric service from an investor-owned electric utility, municipal electric utility or rural electric
cooperative and under what rate classification. Although Valencia/Point Management offered no
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witnesses, it was clear that they oppose the rule amendment on two grounds: (1) their belief that the
Commission was required to specifically address the issue addressed in the 1998 Order on
Declaratory Statement when the rule amendments were originally adopted in 1980; and (2) that
allowing individually metered buildings to convert to master metering would produce lower rates
for residential customers residing in such buildings.

With respect to their first position, the evidence presented by Valencia/Point Management
through cross-examination of the staff witness proved nothing. Valencia/Point Management
presented an excerpt from the testimony of an FP&L witness from the 1978 rulemaking docket
(Exhibit 4) for the purpose of noting that the FP&L witness did not specifically raise the issue of
whether the "grandfather”" provision would extend to pre-1981 buildings that were individualty
metered. Valencia/Point Management's assertion is irrelevant, This specific issue was not raised
in the 1978 rulemaking docket Whjch led to the existing individual metering rule. More importantly,
the issue was before the Commission in 1998 and formed the basis for the Order on Declaratory
Statement. The Commission has spoken on this issue and the proposed clarifying amendment is
entirely conststent with that Order and the Commission's directive to initiate rulemaking to adopt
the clarifying amendment.®

The Commission's rulemaking authority is quasi-legislative in nature and must be considered

with deference to that function. Agrico Chemical Co. v. State Department of Environmental
Regulation, 365 So0.2d 759, 762 (Fla. 1% DCA 1978); Gengeral Tel. Co. of Fla. v. Fla. Pub. Serv., 446

As staff witness Wheeler confirmed, the issue concerning whether a pre-January 1, 1981
building could be converted from individual metering to master metering did not arise prior to
the FPC declaratory statement proceeding. (Tr. 37-38).
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So0.2d 1063, 1067 (Fla. 1984). The Commission's quasi-legislative action in proposing the clarifying
amendment is more than adequately justified by the need to insure that the FPC/Redington Il Towers
episode is not repeated. Moreover, the quasi-legislative nature of the Commisison's rulemaking
authority is obviously akin to a legislative amendment of a statute. In that regard, a recent decision

of the Florida Supreme Court supports the adoption of the clarifying amendment. In Metropolitan

Dade County v, Chagse Federal Housing Corporation, 24 Fla.L.Weekly S267 (Fla. June 10, 1999),

the court held:

This Court has recognized that when "an amendment to a statute is
enacted soon after controversies as to the interpretation of the
original act arise, a court may consider that amendment as a
legislative interpretation of the original law and not as a substantative
change thereof." Lowry v. Parole and Probation Comm'n, 473 So.2d
1248, 1250 (Fla. 1985) (emphasis supplied); see Finley v. Scott, 707
So.2d 1112, 1116 (Fla. 1998). The Third District's opinion in this
case was issued on January 3, 1998, see Chase Federal Housing
Corp., 705 80.2d at 674, five months before the Legislature passed
this law in May 1998. See ch. 98-189, §18, at 1670, Laws of Fla.
(codified at §376.3078(1)(e), Fla. Stat. (Supp. 1998)). Therefore, this
amendment can be reasonably read as clarifying the legislative intent
that the immunity provisions of the Act be construed in favor of real
property owners. '

Metropolitan Dade County, supra, 24 Fla.L..Weekly S267 at S269.

Likewise, in this case, the proposed clarifying amendment was drafted by staff in January,
1999 and proposed by the Commission in February, 1999, as a result of the March 30, 1998 Order
on Declaratory Statement and pursuémt to the directive in that Order. Under the Metropolitan Dade
County decision, and consistent with the testimony of the staff witness at the rulemaking hearing,
the proposed clarifying amendment is an appropriate quasi-legislative interpretation of the 1980 rule

amendment and not, as asserted by Valencia/Point Management, a substantive change thereof.




As to Valencia/Point Management's second point, there is simply no factual or legal basis
for the broad-brush position that conversion to master metering results in lower rates.
Valencia/Point Management failed to present any expert testimony in support of this position.
Moreover, issues concerning residential and commercial rates and their attendant costs of service
are far outside the scope of this clarifying amendment which, as a matter of law, is to be properly
construed as a clarifying amendment and not a substantive change.

The only “evidence" offered by Valencia/Point Management in support of their position was
the Redington Towers I Brief for Declaratory Statement filed in the FPC declaratory statement
proceeding. The author of the brief asserted that the difference in FPC's residential and commercial
rates 1s about 38% (Exhibit 4). The author of the brief, however, was not presented as a witness and
was not available for cross-examination. Although FPC's witness at the hearing did concur in the
estimate of the difference in FPC's rates alleged by Redington Towers I, the FPC witness emphasized
that there are other costs which would be borne by the Redington II Towers customers under a
commercial rate including the costs of metering, submetering, meter reading, meter maintenance,
and the expense of maintaining all of the electric facilities behind the master meter (Tr. 72).

FP&L's rate development manager, Rosemary Morley, confirmed that rate and bill
differentials could only be derived with significantly more information and must be evaluated on a
case-by-case basis. In order to evaluate rate and bill differentials between residential and
commercial customers, an analysis would have to be conducted addressing such factors as: (1) the
demand side management programs subscribed to by the residential customers; (2) the applicable

commercial customer charge which would depend on which of the more than one dozen commercial




customer rates the customer might be served under in a master metering scenario;’ (3) the applicable
commercial rate under a master meter scenario which would depend on the size of the load, factoring
in the demand charge for a commercial customer which is not applicable to a residential customer,

and the capacity clause charge which will vary depending on the kilowatts of load, i.e., the size of

the building. (Tr. 90-92).

Moreover, as noted by staff hearing officer Helton, the assumed savings condominium
dwellers would receive if allowed to master meter and take service under a commercial rate ignores
the issue of whether a commercial service rate is really appropriate for these customers. As Ms.
Helton stated, "I think you also, too, have a more fundamental problem than that. You haven't
convinced me that persons living in a condominium share load characteristics that are similar to
entities that may be on a commercial rate." (Tr. 93). In point of fact, load research indicates that
condominiums and apartments share similar load characteristics with other residential customers as
opposed to commercial customers. In the event the generic docket results in a directive to allow pre-
January, 1981 individually metered condominiums to convert to master meters, customers would
remain "residential" in nature and the rates these customers would be served under should reflect this
fact.

CONCLUSION
For the reasons stated above, and consistent with its decision and directive in the Order on

Declaratory Statement, the Commission should adopt the proposed clarifying amendment paragraph

(5)(a) of Rule 25-6.049, Florida Administrative Code.

"FP&L's customer charge of $5.65 for residential customers is the lowest among the four
investor-owned utilities. (Tr. 91).
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Respectfully submitted,

Rutledge, Ecema, Purnell & Hoffman, P.A.
P. O. Box 551

Tallahassee, Florida 32302

(850) 681-6788 (Telephone)

(850) 681-6515 (Telecopier)
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was furnished by U. S. Mail to the
following this 18™ day of June, 1999:

Mary Anne Helton, Esq.

Richard Bellak, Esq. ‘
Florida Public Service Commission
2540 Shumard Oak Boulevard
Room 301F

Tatlahassee, FL. 32399-0850

Mark Laux

Tampa Electric Company
101 North Monroe Street
Suite 1060

Tallahssee, FL 32301

Jim A. McGee, Esq.

Florida Power Corporation

P. O. Box 14042

St. Petersburg, FL. 33733-4042

Jon C. Moyle, Jr., Esq.

Moyle, Flanigan, Katz, Kolins,
Raymond & Sheehan, P.A.

210 S, Monroe Street

Tallahassee, Florida 32301

NNETH A. MAN, ESQ.

Master.com
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