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PRE-FILED COMMENTS OF 
FLORIDA POWER & LIGHT COMPANY 

Florida Power & Light Company (“FPL”) a public utility subject 

to the jurisdiction of this Commission under Chapter 366, Florida 

Statutes, hereby files this its pre-filed comments as directed by 



Commission Order No. PSC-99-0968-PCO-PU issued by the Commission on 

May 13, 1999. FPL understands that it will have the ability to 

participate at the hearing and offer comments and arguments if 

appropriate at that time. In addition, once FPL has received a 

list of materials, if any, recognized by the Commission in this 

rulemaking proceeding, then, FPL may need the opportunity to 

examine and offer comments or rebuttal as authorized by in section 

120.54 (1) (h) , Florida Statutes. 

The Rules Proposed At Issue For Florida Power & Light Comrsanv 

This docket addresses many rules. FPL, however, only wishes 

to participate as to those rules which apply to it as a public 

utility under Section 366 of the Florida Statutes. These rules, 

a copy of which are attached to these comments, are: 

1. Rule 25-6.002, Application and Scope (Proposed repeal of 

subsections (2) and (4)). 

2. Rule 25-6.043, Investor-Owned Electric Utility Minimum 

Filing Requirements; Commission Designee (Proposed repeal of 

subsection (3) ) . 
3. Rule 25-6.0438, Non-Firm Electric Service - Terms and 

Conditions (Proposed repeal of subsection ( 9 ) ) .  

4. Rule 25-17.087, Interconnection and Standards (Proposed 

repeal of subsection (2) and conforming changing thereafter to 

reflect eliminate subsection (2)). 
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Absence of Rationale Sumortins Commission Rule ProDosal 

The following is a listing of the only explanations of which 

FPL is aware that have been provided by the Commission in 

connection with this proposed repeal of rules in this docket. They 

are : 

1. The Notice of Proposed Rule Development dated May 1, 1998 

and the Amended Notice of Proposed Rule Development dated May 8, 

1998 wherein, in the amended notice, the following was stated: 

PURPOSE AND EFFECT: The purpose of these rule 
amendments is to repeal the waiver and 
variance provisions for which the Commission 
no longer has rule authority under the more 
restrictive rulemaking standard in section 
120.536, Florida Statutes. Moreover, since 
1996, all requests for rule variances and 
waivers must comply with section 120.542, 
Florida Statutes. 
SUBJECT AREA TO BE ADDRESSED: The repeal of 
waiver and variance rule provisions no longer 
authorized by Statute. 

2. The Notice of Proposed Rulemaking published in the Florida 

Administrative Weekly, 24 Fla. Admin. Veekly 2773, May 2 2 ,  1998, 

was consistent with the above explanations. 

3. In its December 18, 1998 Notice of Rulemaking in this 

docket, the following was stated as an explanation of the proposed 

repeal of rules: 

PURPOSE AND EFFECT: To repeal provisions 
authorizing rule waivers that have been 
superseded by section 120.542, Florida 
Statutes, and Chapter 28-104, Florida 
Administrative Code, which provides specific 
standards and procedures to be followed in 
granting rule waivers and variances. 
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4. The Statement of Facts and Circumstances justifying rule 

submitted to Mr. Carroll Webb of the Joint Administrative 

Procedures Committee on December 24, 1998: 

In 1996, the Legislature substantially amended 
the Chapter 120, Florida Statutes, 

“Administrative Procedure Act’’ (APA) . Among 
the changes to the APA was the adoption of 
section 120.542, Florida Statutes, governing 
rule waivers and variances, and section 
120.536, requiring agencies to report to the 
Joint Administrative Procedures Committee 
(JAPC) its rules that exceed its rulemaking 
authority, and repeal those for which 
authorizing legislation does not exist. On 
September 9, 1997, the Commission approved the 
list of rules for which it lacked specific 
statutory authority. On September 25, 1997, 
by letter from Chairman Johnson, the 
Commission submitted its list to the JAPC. 
The Commission did not seek legislation to 
authorize the identified rules that provide 
generally for waivers and variances from the 
rules, because, as stated in the letter, 
specific authority is now contained in section 
120.542, Florida Statutes, and specific 
uniform rules to implement the statute had 
been adopted by the Administration Commission. 

As can be seen from a review of the above statements by the 

Commission, the limited explanation presented is not consistent. 

It is not clear because of changes to the explanation from time to 

time whether reliance is based on section 120.542 and 120.536, 

Florida Statutes, or whether reliance is based on only one of these 

subsections. Moreover, the “explanations” are really just bare 

assertions because no support for the conclusion chosen has been 

given. 
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For instance without reference to any particular words of 

sections 120.542 and 120.536 relied upon, if any, to simply assert 

that rule waiver provisions "have been superseded" cannot be 

helpful. Attached to these comments, as an Appendix, is a copy of 

section 120.542 and 120.536, Florida Statutes. Neither of those 

Statutes say, directly or indirectly, that the Commission's rules 

at issue here are not valid or need to be repealed. No basis for 

reliance upon section 120.542 is supported by identification of any 

rules of statutory construction or interpretation that may or may 

not have been applied by the Commission in this instance. 

In addition, there is no attempt to explain why the statutes 

(120.542 and 120.536) that the Commission identifies as applying to 

"variances" or "waivers" are not likewise applicable to the 

substantive rules to which the waivers and variances apply. 

As it now stands, the lack of explanation puts FPL in the 

position of attempting to guess at the rationale and then "prove a 

negative". FPL cannot address whether the Commission's rationale 

is correct because no rationale has been presented. There is some 

apparent basis for the Commission's action. That basis has not 

been identified or provided. Therefore, FPL submits, any action 

the Commission takes in this docket must of necessity be arbitrary 

and capricious and not supported by competent substantial evidence. 

In addition to the lack of support for the repeal of the rules 

proposed by the Commission, FPL submits that the Commission's 



action involves more than a rule repeal. The effect of the 

Commission’s action is quite clearly a rule adoption which has been 

neither noticed nor supported. For instance, the action in this 

docket would eliminate subsection (2) of Rule 25-6.002 so that no 

“electric public utility” could maintain that compliance with any 

portion of Chapter 25-6 of the Commission’s rules would 

\\ [introduce] unusual hardship” or be \‘unreasonably difficult‘, so as 

to support Commission action permitting temporary exemption from 

the rule’s requirements. FPL is attaching to its comments the 

index of the various rules contained in Chapter 25-6 for which 

subsection (2) of Rule 25-6.002 is applicable. 

If, the rationale for elimination of Rule 25-6.002 (2) is that 

there has been no grant of authority to permit a waiver or variance 

as required by section 120.536 then FPL would maintain that there 

are very few of the substantive rules in Chapter 25-6 that have 

sufficient authority. Most importantly, however, when the various 

rules in Chapter 25-6 were adopted, they were all subject to the 

‘‘unusual hardship” or “unreasonable difficulty” basis for 

Commission ruling that compliance was temporarily exempted. The 

effect of the elimination of this basis for this temporary 

exemption, and the change of the standard and the procedures 

associated therewith, changes the substantive rules to which 25- 

6.002 (2) would otherwise apply. 
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WHEREFORE, FPL respectfully submits these pre-filed comments 

in association with the Commission’s consideration of whether to 

repeal the various rules to which FPL is subject and which have 

been identified in this docket and that, the Commission consider 

and provide some rationale so that FPL may have an opportunity to 

be informed and provide meaningful evidence, comment and argument 

to the Commission. 

Respectfully submitted, 

STEEL HECTOR & DAVIS LLP 
Suite 601 
215 South Monroe Street 
Tallahassee, FL 32301 
Attorneys for Florida Power 
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Florida Power 8, Light Co. 
Rule 25-6.002, F.A.C. 
Appendix I - Page 1 of 2 

( R .  11/97) 
25-6.002 PUBLIC SERVICE COMMISSION v. 12, p. 158 

25-6.059 Meter Test by Request. 
25-6.060 Meter Test - Referee. 
25-6.061 Relocation of Poles. 
25-6.062 Inspection of Wires and 

Equipment. 
25-6.063 Temporary Service. (Repealed) 
25-6.064 Extension of Facilities; 

Contribution in Aid of 
Construction. 

PART V RULES FOR RESIDENTIAL 
ELECTRIC UNDERGROUND EXTENSIONS 
25-6.074 Applicability. 
25-6.075 Defintions. 
25-6.076 
25-6.077 Installation of Underground 

Rights of Way and Easements. 

Distribution Systems Within 
New Subdivisions. 

25-6.078 Schedule of Charges. 
25-6.079 Connection to Supply System. 

25-6.080 Advances by Applicant. 
25-6.08 1 Construction Practices. 
25-6.082 Records and Reports. 
25-6.083 Special Conditions. (Repealed) 
PqRT VI CUSTOMER RELATIONS 
25-6.093 Information to Customers. 
25-6.094 Complaints and Service Requests. 
25-6.095 Initiation of Service. 
25-6.096 Termination of Service by 

25-6.097 Customer Deposits. 
25-6.098 Interest on Deposits. (Repealed) 
25-6.099 Meter Readings. 
25-6.100 Customer Billings. 
25-6.101 Delinquent Bills. 
25-6.102 Conjunctive Billing. 
25-6.103 

25-6.104 Unauthorized Use of Energy. 
25-6.105 Refusal or Discontinuance of 

Service by Utility. 
25-6.106 Underbillings and Overbillings of 

Energy. 
25-6.109 Refunds. 
PART VI1 UNDERGROUND ELECTRIC 
DISTRIBUTION FACILITY CHARGES 
25-6.1 15 

(Repealed) 

Customer. (Repealed) 

Adjustment of Bills for Meter 
Error. 

Facility Charges for Providing 
Underground Facilities of Public 
Distribution Facilities Excluding 
New Residential Subdivisions. 

PART IX RESIDENTIAL CONSERVATION 
SERVICE (Transferred) 

PART X 
Subpart A Accounting Reports 
25-6.135 Annual Reports. 
25-6.1351 Diversification Reports. 
25-6.1352 Earnings Surveillance Report. 
25-6.1353 Forecasted Earnings Surveillance 

Subpart B Revenue Requirements 
25-6.140 Test Year Notification; Proposed 

Report. 

Agency Action Notification. 
Libnuy References: Signijicant recent decisions in public 
utility law, Lee L. Willis, Ben E. Girhnan, James A. 
McGee, 54 Fla. Bar J .  389. 393 (May 1980). 

PART I GENERAL, PROVISIONS 

25-6.001 Authorization of Rules. 
Specific Authority 366.05(1) FS. Law Implemented 
366.05(1) FS. History-New 7-29-69, Formerly 25-6.01, 
Repealed 54-97. 

ANNOTATIONS 
Cost of service 
Public Service Commission in sem'ng new electricity 

rate structure did not err merely became it considered 
factors other than actuul cost of service differences. since 
regulatory statute does not specify that particular 
consideration. International Minerals and Chemical 
Corporation v. Mayo. 336 So. 2d 548 (1976). 

Territorial dispules 
Court affirmed Public Service Commission's order 

entitling one power company to provide electric power to 
project and prohibiting another power company from 
doing so, where no factuul or equitable distinction existed 
in favor of either company, and territorial dispute was 
thus properly resolved in favor of privately owned utility; 
court disagreed, however, with CommissionS alternative 
finding that its more extensive jurisdiction over privately 
owned utilities was additional consideration supportive of 
policy decision in favor or private utility. Escambia River 
Electric Cooperative, Inc. v. Florida Public Service 
Commission, 421 So. 2d 1384 (1982). 

256.002 Application and Scope. 
(1) These rules and regulations shall apply to all 

electric public utilities operating under the 
jurisdiction of the Florida Public Service 
Commission. They are intended to defme and 
promote good utility practices and procedures, 
adequate and efficient service to the public at 
reasonable costs, and to establish the rights and 
responsibilities of both the utility and the customer. 

(2) In any case where compliance with any of 
these rules introduces unusual hardship, or if 
unreasonable difficulty is involved in immediate 



Florida Power 8 Light Co. 
Rule 254.002, F.A.C. 
Appendix I - Page 2 of 2 

V. 12, p. 159 

compliance with 
may be made to 

ELECTRIC SERVICE 

any particular rule, application 
h e  Commission for modification 

of the rule or for temporary exemption from its 
requirements, provided that the utility shall submit 
with such application a full and complete statement 
of reason therefor. 

(3) No deviation from these rules shall be 
permitted unless authorized in writing by the 
Commission. 

(4) The adoption of these rules shall in no way 
preclude the Commission, upon complaint, upon its 
own motion, or upon the application of any utility 
from altering or amending them, in whole or in 
part, or from requiring any other or additional 
service, equipment, facility or standard, or from 
making such modification with respect to their 
application as may be found necessary to meet 
exceptional conditions. 

(5 )  The adoption of these rules shall not in any 
way relieve any utility from any of its duties under 
the laws of the State. 
Specific Authority 366.05(1) FS. Low Implemented 
366.05(1) FS. ifistor)-” 7-29-69, Formerly 25-6.02. 

ANNOTATIONS 
Foreign cooperatives 
Where Florida rural electric cooperatives enjoyed 

power of eminent domain, foreign cooperative meeting 
E S. A. 8 425.27 requirements was also entitled to 
exercise this power in order to construct electrical 
transmission line over appellants’ land, and M abuse of 
discretion was found in that choice of locations; further, 
since E S. A. 5 425.04(4) authorized rural electric 
cooperatives to serve up to ten percent non-rural areas, 
and cooperative had not violated “central station” 
provisions, foreign corporation’s service to four 
municipalities did not deprive it of its “rural” character. 
Alabama Electric Cooperative, Inc. v. First National Bank 
of Akron. Ohio, 684 E 2d 789 (11th Cir. 1982). 

Munisipal utilities 
While Commission had no jurisdiction to set rates for 

municipal utility, it had authority over “rate structure” of 
all electric utilities in state: city’s differential charges 10 
customers within and without its corporate limits 
constituted classification system and therefore were matter 
of “rate structure” subject to jurisdiction of Public Service 
Commission. City of Tallahassee v. Mann, 411 So. 2d 162 
(1982). 

State policy 
Florida cities’ claim involving electricity transmission 

services arose under state “Little FTC Act,” Section 
501.204, ES., so was dismissed without prejudice for 
reassertion in state proceedings. Federal court refUSed to 
determine state policy by interpreting scope of regulated 
business exemption to that statute. City of Gainesville v. 
Floridn Power t Light Company, 488 E Supp. 1258 (S.  
D. Fla. 1980). 

256.003 Definitions. Unless othenvise defined 
in Rule 25-6.003 below, Rule 25-6.075 or in 
adopted national codes, pursuant to Rule 25-6.034, 
the definition of the terms used in Chapter 25-6 
shall be as stated in the IEEE Dictionary of 
Electrical and Electronic terms. 

( 1 )  “Commission.” Unless a different intent 
clearly appears from the context, the word 
“Commission” shall be construed to mean the 
Florida Public Service Commission. 

(2) “Customer.” Any person, firm, partnership, 

(R. 1/99) 
25-6.004 

company, corporation, association, governmental 
agency or similar organization, who makes 
application for and is supplied with electric service 
by the utility for its ultimate use and not for use 
by, to, or through any other person or entity unless 
specifically authorized by the Commission. 

(3) “Customer’s Installation.” Wires, enclosures, 
switches, appliances, and other apparatus, including 
the service entrance and service equipment, 
forming the customer’s facilities utilizing service 
for any purpose on the customer’s side of the point 
of delivery. 

(4) “Meter.” The word “meter,” when used in 
these rules without other qualification, shall be 
construed to mean any device used for the purpose 
of measuring the service rendered to a customer by 
a utility. 

( 5 )  “Point of Delivery.” The first point of 
attachment where the utility’s service drop or 
service lateral is connected to the customer’s 
service entrance conductors either at a riser, in a 
terminal box, or meter or other enclosure inside or 
outside the building wall. 

(6) “Service.” The supply by the utility of 
electricity to the customer, including the readiness 
to serve and availability of electrical energy at the 
customer’s point of delivery at the standard 
available voltage and frequency whether or not 
utilized by the customer. 

(7) “Service Conductors.” The overhead 
conductors from the last pole or other aerial 
support to the point of delivery including the 
splices, if any, connecting the service drop to the 
service entrance conductors. 

(8) “Service Drop.” The overhead service 
conductors from the last pole or other aerial 
support to and including the splices, if any, 
connecting to the service entrance conductors at 
the building or other structure. 

(9) “Service-Enmce Conductors, Underground 
System.” The service conductors between the 
terminals of the service equipment and the point of 
connection of the service lateral. 

(10) “Service Equipment.” The customer’s 
equipment, usually consisting of circuit-breaker or 
switch and fuses, and their accessories, connected 
to the supply conductors of a building. 

( 1  I )  “Service Lateral.” The underground 
conductors between the transformer(s) or 
transformer secondary, including any risers at a 
pole or other structure, and the point of delivery. 

(12) “Utility.” Unless a different intent clearly 
appears from the context, the word or words 
“utility” or “electric uti l i ty” as used in these rules 
shall have the same meaning as set out for “public 
utility” in 5 366.02, F.S., and shall include all such 
utilities subject to commission jurisdiction. 
Specific Authority 366.05(1) FS. Law Implemented 
366.05(1) FS. Hisrorp-A‘ew 7-29-69. Amended 4-13-80. 
Formerly 25-6.03. 

25-6.004 Reference to Commission. In the 
event of any dispurz involving the interpretation of 
any of these rules and regulations, any party in 
interest may refer the matter to the Commission for 
adjudication. 
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Florida Power 8 Light Co. 
Rule 254.043, F.A.C. 
Appendix 2 - Page I of 1 

(R.  6/98) 
25-6.0435 PUBLIC SERVICE COMMISSION V. 12, p. 174 

subsection ( 5 )  the Commission will determine the 
level of sharing of prudent economic development 
costs and the future treatment of these expenses for 
surveillance purposes. 

(4)  Each utility shall report its total cconomic 
development expenses as a separate line item on it5 

income statement schedules filed with the earnings 
surveillance report required by Rule 25-6.1352, 
Florida Adminisrative Code. Each util i ty shall 
make a line item adjustment on its income 
statement schedule to remove the appropriate 
percentage of economic development expenses 
incurred for the reported period consistent with 
subsections (2) and (3). 

(5) Requests for changes relating to recovery of 
economic development expenses shall be 
considered only in the context of a full  revenue 
requirements rate case or in a limited scope 
proceeding for the individual utility. 
Specific Authoriry 288.035(3). 350.127(2) FS. Law 
Implemented 288.035 FS. History-New 7-1 7-95, Amended 

25-6.043 Investor-Owned Electric Utility 
Minimum Filing Requirements; Commission 
Designee. 

6-2-98. 

(1) General Filing Instructions 
(a) The petition under Section 366.06 and 

Section 366.071, Florida Statutes, for adjustment of 
rates must include or be accompanied by: 

1. The information required by Commission 
Form PSC/EAG/I 1 (7/90), entitled “Minimum 
Filing Requirements for Investor-Owned Electric 
Utilities” which is incorporated into this rule by 
reference. The form may be obtained from the 
Commission’s Division of Electric and Gas. 

2. The exact name of the applicant and the 
address of the applicant’s principal place of 
business. 

3. Copies of prepared direct testimony and 
exhibits for each witness testifying on behalf of the 
company. 

(b) In compiling the required schedules, a 
company shall follow the policies, procedures and 
guidelines prescribed by the Commission in 
relevant rules and in the company’s last rate case 
or in a more recent rate case involving a 
comparable utility. These schedules shall be 
identified appropriately (e.g., Schedule B-1 would 
be designated Company Schedule B-1 - Company 
basis). 

(c) Each schedule shall be cross-referenced to 
identify related schedules as either supporting 
schedules andor recap schedules. 

(d) Each page of the filing shall be numbered 
on 8’12 x 1 1  inch paper. Each witness’ prefiled 
testimony and exhibits shall be on numbered pages, 
and all exhibits shall be attached to the proponent’s 
testimony. 

(e) Except for handwritten official company 
records, all data in the petition, testimony, exhibits 
and minimum filing requirements shall be typed. 
(0 Each schedule shall indicate the name of the 

witness responsible for its presentation. 
(g) All schedules involving investment data shall 

be completed on an averdge investment basis. 

Unless a specific schedule requests otherwise, 
average is defined as the average of thirteen (13) 
monthly balances. 

(ti) Twenty-one (21) copies of the filing, 
consisting of the petition and its supporting 
attachments, testimony, and exhibits, shall be filed 
with the Division of Records and Reporting. 

( i )  Whenever the company proposes any 
corrections, updates or other changes to the 
originally filed data, twenty-one (21) copies shall 
be filed with the Division of Records and 
Reporting with copies also served on all parties at 
the same time. 

(2) Commission Designee: The Director of the 
Division of Electric and Gas shall be the designee 
of the Commission for purposes of determining 
whether the utility has met the minimum filing 
requirements imposed by this rule. 

(3) Waiver of Minimum Filing Requirements. 
The Commission may grant a waiver with respect 
to specific data required by this d e  upon a 
showing that production of the data would be 
impractical or impose an excessive economic 
burden upon the company. 
Specific Authoriry 366.05(1), (2), 366.06(3) FS. Law 
Implemented 366.W(Z)fl, 366.06, 366.071 FS. History- 
New 5-27-81, Formerly 25-6.43, Amended 7-5-90. 

ANNOTATIONS 
Rate base 
Courr said Commission neither violated essential 

requirements of low nor abused its discretion by allowing 
power company to include in its rate base unamortized 
cancellation charges as base rate or by adding ten basis 
points to company’s return on equity in recognition of its 
energy conservation efforts. Gulf Power Company v. 
Cresse, 410 So. 2d 492 (1982). 

Transition adjusbneni 
Where public counsel petitioned Florida Supreme Court 

to review Public Service Commission order, which 
changed fuel adjllttment clause procedure for electric 
utilities, and questioned legaliry of nvo-month transition 
adjustment which counsel argued would result in double 
recovery, or recovery of casu not previously recouped, 
Court found that order was supported by competent. 
substantial evidence. Citizens of State of Floriah v. 
Florida Public Service Commission, 403 So. 2d 1332 
(1981). 

25-6.0435 Interim Rate Relief. 
(1) Each electric utility petitioning for interim 

rate relief pursuant to Section 366.071, F.S., shall 
file the data required in Schedules 2 through 14, 
17, and 23 in Rule 25-6.043(1)(a). In addition, a 
schedule shall be submitted calculating the interim 
relief in accordance with 5 366.07, FS., and 
allocation factors by functional group approved in 
the company’s last rate case. 

(2)(a) Interim rates shall apply across the board 
based on base rate revenues for the test period less 
embedded fuel revenue by rate schedule. The 
resulting dollar amount shall be divided by base 
rate revenues per  rate schedule to determine the 
percent increase applied to each rate schedule. 

(b) In determining the interim increase, the 
following data shall be provided: KWH sales; base 
rate revenue less base fuel revenue; base fuel 
revenues; total base rate revenue; fuel adjustment 
revenue; total revenue. The interim increase shall 
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Florida Power 8 Light Co. 

Appendix 3 - Page 1 of 2 

(R. I OJ97) 

Rule 25-6.0438, F.A.C. 

25-6.0438 

25-6.0437 Cost of Service Load Research. 
( I )  Applicability. This rule shall apply to all 

investor owned electric utilities over which the 
Commission has jurisdiction and which had gross 
annual retail sales of 500 GWH or more in 1983. 

(2) Purpose. The primary purpose of this rule is 
to require that load research that supports cost of 
service studies used in ratemaking proceedings is 
of sufficient precision to reasonably assure that 
tariffs are equitable and reflect the true costs of 
serving each class of customer. Load research data 
gathered and submitted in accordance with this rule 
will also be used by the Commission in evaluating 
proposed and operating conservation programs, for 
research, and for other purposes consistent with the 
Commission’s responsibilities. 

(3) Sampling Plan. All utilities subject to this 
rule shall, within 90 days of the effective date of 
this rule, submit to the Commission a proposed 
load research sampling plan. The plan shall provide 
for sampling all rate classes that account for more 
than 1 percent of a utility’s annual retail sales. The 
plan shall provide that all covered rate classes shall 
be sampled within two years of the effective date 
of this rule. The sampling plan shall be designed to 
provide estimates of the summer and winter peak 
demand by class and the averages of the 12 
monthly coincident peaks for each class within 
plus or minus 10 percent at the 90 percent 
confidence level. Any utility subject to this rule 
may apply to the Commission to waive the 
requirements hereof for any specific covered rate 
class. 

(4) Review of Proposed Plan. Except where a 
utility has requested a formal ruling by the 
Commission, within 90 days after submission, the 
Commission’s Electric and Gas Department shall 
review each utility’s plan to determine whether it 
satisfies the criteria set forth in subsection (3) 
above and shall notify the utility in writing of its 
decision accepting or rejecting the proposed 
sampling plan. If a proposed plan is rejected, the 
written notice of rejection shall state clearly the 
reasons for rejecting the proposed plan. If a 
utility’s proposed plan is rejected, the utility shall 
submit a revised sampling plan to the Commission 
within 60 days after receiving the notice of 
rejection. Where a utility has requested staff review 
of its sampling plan and the plan has been rejected, 
the utility may petition the Commission for 
approval of the plan. If a utility has not submitted 
a satisfactory sampling plan within 6 months 
following the submission of the initially proposed 
plan, the Commission may prescribe by order a 
sampling plan for the utility. 

(5) Use of Approved Sampling Plan. The 
approved sampling plan shall be used for all load 
research performed for cost of service studies and 
other studies submitted to the Commission until a 
new sampling plan is approved by the 
Commission. 

(6) Revised Sampling Plans. Each util i ty subject 
to this rule shall submit a current, revised sampling 
plan to the Commission no less than every two 
years after the initial sampling plan is approved. 
Any new or revised plan shall bc developed using 

data from the utility’s most current load research to 
determine the required sampling plan to achieve 
the precision required in subsection (3) of this rule. 
New or revised plans shall be reviewed by the 
Commission pursuant to subsection (4) of this rule. 

(7) Load Research Data to be Reported. Each 
utility subject to this rule shall perform a complete 
load research study in accordance with the 
specifications of this rule by December 31, 1985, 
and no less often than every two years thereafter. 
Each utility shall, within 120 days following 
completion of the study, submit to the Commission 
the results of each load research study completed 
after the effective date of this rule. This submission 
shall include the hourly load data described in 
subsection (8) for the residential class. The load 
research results of each study shall be submitted on 
a form prescribed by the Commission. 

(8) Hourly Data to be Available Upon Request. 
Each utility subject to this rule shall make 
available within 90 days of a request by the 
Commission the estimated hourly demands by class 
for all 8760 hours in the year derived from this 
load research. 
Specific Authoriry 366.05(1), 350.127(2) FS. Low 
Implemented 350.1 17, 366.03, 366.04(2)cf). 366.05(1). 
366.06(1), 366.82(3), ( 4 )  FS.  H i s t o v e w  3-11-84, 
Fonnerly 25-6.437. 

25-6.0438 Non-Firm Electric Service - 
Terms and Conditions. 

(1) Applicability. This rule shall apply to all 
investor-owned electric utilities. 

(2) Purpose. The purposes of this rule are: to 
define the character of n o n - f m  electric service 
and various types thereof; to require a procedure 
for determining a utility’s maximum level of 
non-fm load; and to establish other minimum 
terms and conditions for the provision of non-firm 
electric service. 

(3) Definitions. 
(a) “Non-fm electric service” means electric 

service that, in accordance with terms and 
conditions specified in the applicable tariff, can be 
limited or interrupted. N o n - f m  service includes 
intermptible, curtailable, load management, and 
other types of non-frm electric service offered by 
the utilities pursuant to tariffs approved by the 
Florida Public Service Commission. 

(b) “Lntermptible electric service” means 
electric service that can be limited or interrupted, 
either automatically or manually, solely at  the 
option of the utility. 

(c) “Cost effective” in the context of non-firm 
service shall be based on avoided costs. I t  shall be 
defined as the net economic deferral or avoidance 
of additional production plant construction by the 
utility or in  other measurable economic benefits in 
excess of all relevant costs accruing to the utility’s 
general body of ratepayers. 

(d) “Curtailable electric service” means electric 
service that can be reduced or interrupted upon 
request of a uti l i ty but solely ;it the discretion of 
the customer. 

(e) “Load management scrv~cc” means electric 
service provided under i i i i  applic;ible firm rate 
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schedule whereby electric service to specified 
components of the customer’s electric load may be 
interrupted at the discretion of the utility in 
accordance with conditions specified in the utility’s 
tariffs. 

(4) Availability of Service. 
(a) A utility may offer n o n - f m  electric service 

to any customer or class of customers pursuant to 
tariffs or contracts approved by the Commission. 
Each utility that currently offers or proposes to 
offer non-firm electric service shall demonstrate, 
no later than its next rate case, that providing such 
service is cost effective. 

(b) Each utility shall state in its tariff the terms 
and conditions under which non-fm electric 
service will be offered. If a utility believes that 
providing interruptible service or another type of 
non-firm service to a specific customer who 
otherwise qualifies for such service under the 
utility’s tariff will not result in benefits accruing to 
its general M y  of ratepayers, that utility shall 
apply to the Commission for authorization to 
refuse non-fm service to that customer. The 
provision of n o n - f m  service for standby and 
supplemental purposes shall be consistent with the 
Federal Energy Regulatory Commission rule, 18 
C.F.R. Sec. 292.305. 

(c) When a utility proposes to make a change in 
anv of its non-fm electric service offerings, it 
must provide written notice to each customer who 
may be affected by the proposal. 

(5) Methods of Determining Ma.-&” Levels 
of Non-Firm Load. Each utility offering n o n - f m  
electric service shall have on file with the 
Commission a methodology approved by the 
Commission for determining the cost effectiveness 
of non-fm load over its generation planning 
horizon, pursuant to the definition of “cost 
effective” in Paragraph (3)(c). Specific 
consideration must be given to each type of 
non-fm elecb-ic service offered. A utility may 
petition the Commission to revise their 
methodology at any time. 

(6) Maximum Levels of Non-Fm Load. Each 
utility shall attempt to maintain its subscribed 
non-fm loads at or below their maximum 
cost-effective levels, as determined by the utility’s 
approved methodology utilizing its most current 
system expansion plans and approved rates. If, 
during a revenue or rate review, the Commission 
finds that a utility’s efforts to maintain its 
subscribed non-fm loads at or below the 
maximum cost-effective level have not been 
prudent, the Commission may impute revenues at 
otherwise applicable rates for the amount of 
non-firm load in excess of cost effective levels. 

(7) Reporting Requirements. Each utility 
offering nori-firm electric service shall submit to 
the Commission on January 1 and July 1 of each 
year a report detailing the type of non-fmn service 
offered and showing the amount of non-firm load 
on the util i ty’s system as of the month ending one 
month prior to the reporting date. In addition, the 
report shall state the cost-effective levels of 
non-film load determined by the utility’s approved 

methodology. 

12, p. 180 

(8) Minimum Notice to Transfer from Non-Firm 
to Firm Service. Each utility that offers non-firm 
service shall include a specific provision in its 
tariff that requires a customer to provide the utility 
with at least five years advance written notice in 
order for the customer to be eligible to tnnsfer 
from interruptible to fm service. A utility may 
apply to the Commission for approval of a 
different minimum notice requirement if it can 
demonstrate that a different notice requirement is 
necessary or appropriate, either for all or any 
individual non-fm service offerings. 

(9) The Commission may waive any provision 
of this rule if it determines that such waiver is 
consistent with the purpose and intent of this rule 
after notice to all affected customers. 
Specific Authority 350.127(2). 366.05(1) FS. Low 
Implemented 366.03, 366.04, 366.041, 366.05 FS. 
H i s t o f l e w  8-21 -86, Amended 9-3-91. 

ANNOTATIONS 

Methodology 
Rule 25-6.0438(5)(a), F. A. C., does not apply only to 

nonfinn service which av0id.s or defers capacity. Language 
referring to “generation planning horizon” is time period 
for developing utiliry’s marimwn level of cost-effective 
nonfirm load of which curtailable load is part. In order to 
develop meaningful number, all types of nonjnn load 
must be measured over same time period. Rule 
25-6.0438(5)(a), F. A.  C.. requires company to develop 
methodology for determining maimum amount of 
cost-effective curroilable service, and to apply that 
methodology to come up with annual mrget amounts over 
company’s generation expansion planning horizon. Rule 
25-6.0438(4)(a), F. A. C., prohibits Commission f .om 
closing curtailable tariff to existing customers should 
methodology provided for in Rule 25-6.0438(5)(a), 
F. A. C., indicate that curtailable rate does not offer any 
economic benefits to company’s general body of 
ratepayers. Curtailable tariff could only be closed to 
existing cutomers in company’s next rate case. Should 
methodology indicate no current benefit to ratepayers, 
Commission would be allowed to close curtailable rate 
schedules to new customers. Subsection (4)(a) is consistent 
with Subsection (5Xa) of Rule 25-6.0438, F. A. C. In re: 
Petition of Florida Power and Light Co.. 87 FPSC 10:115 
(1987). 

Notice 
Commission’s primary concern in promulgating 

minimum transfer non‘ce provision of Rule 25-6.0438. 
F. A. C.. was to prevent any adverse impacr on utility’s 
generation expansion pkanning that might result )om 
sudden transfers of large amounts of non-firm load to firm 
service. There was no adverse impact as result of utility’s 
residential load management rate schedule because ( I )  
transfer rate was very low and (2)  individual customer’s 
load under control is small rekative to entire system. Thus, 
Rule 25-6.0438(7). F. A. C., was waived for residential 
schedule. There was adverse impact as result of utility’s 
commerciul load m m g e m e n t  program because few 
curtomers have fiiirly large load and transfer rare was 
high. Thus. waiver of Rule 25-6.0438(7). F. A.  C., was 
denied. In re: Petition by Florida Power Corp., 87 FPSC 
7:233 ( I  987). 

25-6.0439 Territorial Agreements and Disputes 
for Electric Utilities - Definitions. 

( I )  For the purpose of Rules 25-6.0440, 
25-6.0441, and 25-6.0442, the following terms 
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25-17.086 Periods During Which Purchases 
Are Not Required. Where purchases from a 
qualifying facility will impair the utility’s ability to 
give adequate service to the rest of its customers 
or, due to operational circumstances, purchases 
from qualifying facilities will result in costs greater 
than those which the utility would incur if it did 
not make such purchases, or otherwise place an 
undue burden on the utility, the utility shall be 
relieved of its obligation under Rule 25-17.082 to 
purchase electricity from a qualifying facility. The 
utility shall notify the qualifying facility(ies) prior 
to the instance giving rise to those conditions, if 
practicable. If prior notice is not practicable, the 
utility shall notify the qualifying facility(ies) as 
won as practicable after the fact. In either event 
the utility shall notify the Commission, and the 
Commission staff shall, upon request of the 
affected qualifying facility(ies), investigate the 
utility’s claim. Nothing in this section shall operate 
to relieve the utility of its general obligation to 
purchase pursuant to Rule 25-17.082. 
Specific Authoriry 350.127(2) FS. Lav Implemented 
366.04(5). 366.0S1 FS. Hisrory-New 5-13-81, Amended 
94-83,  Formerly 25-1 7.86. 

25-17.087 Interconnection and Standards. 
(1) Each utility shall interconnect with any 

(a) is in its service area; 
(b) requests interconnection; 
(c) agrees to meet system standards specified in 

(d) agrees to pay the cost of interconnection; 

(e) signs an interconnection agreement. 
(2) Nothing in this rule shall be constmed to 

preclude a utility from evaluating each request for 
interconnection on its own merits and modifying 
the general standards specified in this rule to 
reflect the result of such an evaluation. 

(3) Where a utility refuses to interconnect with 
a qualifying facility or attempts to impose 
unreasonable standards pursuant to subsection (2) 
of this rule, the qualifying facility may petition the 
Commission for relief. The utility shall have the 
burden of demonstrating to the Commission why 
interconnection with the qualifying facility should 
not be required or that the standards the utility 
seeks to impose on the qualifying facility pursuant 
to subsection (2) are reasonable. 

(4) Upon a showing of credit worthiness, the 
qualifying facility shall have the option of making 
monthly installment payments over a period no 
longer than 36 months toward the full cost of 
interconnection. However, where the qualifying 
facility exercises that option the utility shall charge 
interest on the amount owing. The utility shall 
charge such interest at the 30-day commercial 
paper rate. In any event, no utility may bear the 
cost of interconnection. 

(5) Application for Interconnection. A qualifying 
facility shall not operate electric generating 
equipment in parallel with the utility’s electric 
system without the prior written consent of the 
utility. Formal application for interconnection shall 

qualifying facility which: 

this rule; 

and 

be made by the qualifying facility prior to the 
installation of any generation related equipment. 
This application shall be accompanied by the 
following: 

(a) Physical layout drawings, including 
dimensions; 

(b) All associated equipment specifications and 
characteristics including technical parameters, 
ratings, basic impulse levels, electrical main 
one-line diagrams, schematic diagrams, system 
protections, frequency, voltage, current and 
interconnection distance; 

(c) Functional and logic diagrams, conwol and 
meter diagrams, conductor sizes and length, and 
any other relevant data which might be necessary 
to understand the proposed system and to be able 
to make a coordinated system; 

(d) Power requirements in watts and van; 
(e) Expected radio-noise, harmonic generation 

and telephone interference factor; 
(f) Synchronizing methods; and 
(g) Operatinglinstruction manuals. 
Any subsequent change in the system must also 

be submitted for review and written approval prior 
to actual modification. The above mentioned 
review, recommendations and approval by the 
utility do not relieve the qualifying facility from 
complete responsibility for the adequate 
engineering design, consfmction and operation of 
the qualifying facility equipment and for any 
liability for injuries to property or persons 
associated with any failure to perform in a proper 
and safe manner for any reason. 

(6) Personnel Safety. Adequate protection and 
safe operational p r d u r e s  must be developed and 
followed by the joint system. These operating 
procedures must be approved by both the utility 
and the qualifying facility. The qualifying facility 
shall be required to furnish, install, operate and 
maintain in good order and repair, and be solely 
responsible for, without cost to the utility, all 
facilities required for the safe operation of the 
generation system in parallel with the utility’s 
system. 

The qualifying facility shall permit the utility’s 
employees to enter upon its property at any 
reasonable time for the purpose of inspection 
andor testing the qualifying facility’s equipment, 
facilities, or apparatus. Such inspections shall not 
relieve the qualifying facility from its obligation to 
maintain its equipment in safe and satisfactory 
operating condition. 

The utility’s approval of isolating devices used 
by the qualifying facility will be required to ensure 
that these will comply with the utility’s switching 
and tagging procedure for safe working clearances. 

(a) Disconnect Switch: A manual disconnect 
switch, of the visible load break type, to provide a 
separation point between the qualifying facility’s 
generation system and the utility’s system, shall be 
required. The utility will specify the location of the 
disconnect switch. The switch shall be mounted 
separate from the meter socket and shall be readily 
accessible to the ut i l i ty  and be capable of k i n g  
locked in the open position with ;I util i ty padlock. 
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The utility may reserve the right to open the switch 
(i.e., isolating the qualifying facility’s generation 
system) without prior notice to the qualifying 
facility. To the extent practicable, however, prior 
notice shall be given. 

Any of the following conditions shall be cause 
for disconnection: 

1. Utility system emergencies andor 
maintenance requirements; 

2. Hazardous conditions existing on the 
qualifying facility’s generating or protective 
equipment as determined by the utility; 

3. Adverse effects of the qualifying facility’s 
generation to the utility’s other electric consumers 
andor system as determined by the utility; 

4. Failure of the qualifying facility to maintain 
any required insurance; or 
5. Failure of the qualifying facility to comply 

with any existing or future regulations, rules, 
orders or decisions of any governmental or 
regulatory authority having jurisdiction over the 
qualifying facility’s electric generating equipment 
or the operation of such equipment. 

(b) Responsibility and Liability. The utility and 
the qualifying facility shall each be responsible for 
its own facilities. The utility and the qualifying 
facility shall each be responsible for ensuring 
adequate safeguards for other utility customers, 
utility and qualifying facility personnel and 
equipment, and for the protection of its own 
generating system. The utility and the qualifying 
facility shall each indemnify and save the other 
harmless from any and all claims, demands, costs, 
or expense for loss, damage, or injury to persons 
or property of the other caused by, arising out of, 
or resulting from: 

1. Any act or omission by a party or that party’s 
contractors, agents, servants and employees in 
connection with the installation or operation of that 
party’s generation system or the operation thereof 
in connection with the other party’s system; 

2. Any defect in, failure of, or fault related to a 
party’s generation system; 

3. ”he negligence of a party or negligence of 
that party’s contractors, agents, servants or 
employees; or 

4. Any other event or act that is the result of, or 
proximately caused by, a party. 
For the purposes of this paragraph, the term party 
shall mean either utility or qualifying facility, as 
the case may be, 

(c) Insurance. The qualifying facility shall 
deliver to the utility, at least fifteen days prior to 
the start of any interconnection work, a certificate 
of insurance certifying the qualifying facility’s 
coverage under a liability insurance policy issued 
by a reputable insurance company authorized to do 
business in the State of Florida naming the 
qualifying facility as named insured, and the utility 
as an additional named insured, which policy shall 
conlain a broad form contractual endorsement 
specifically covering the liabilities accepted under 
this agreement arising out of the interconnection to 
the qualifying facility, or caused by operation of 
any of the qualifying facility’s equipment or by the 

qualifying facility’s failure to maintain the 
qualifying facility’s equipment in satisfactory and 
safe operating condition. 

I .  The policy providing such coverage for a 
standard offer contract shall provide public liability 
insurance, including property damage, in the 
amount of $1,OOO,ooO for each Occurrence. 

2. The policy providing such coverage for a 
negotiated contract shall provide public liability 
insurance, including property damage, in an 
amount not less than $1,oOO,OOO for each 
occurrence. The parties may negotiate the amount 
of insurance over $1 ,ooO,OOO. 

3. The above required policy shall be endorsed 
with a provision requiring the insurance company 
to notify the utility h r t y  days prior to the effective 
date of cancellation or material change in the 
policy. 

4. The qualifying facility shall pay all premiums 
and other charges due on said policy and keep said 
policy in force during the entire period of 
interconnection with the utility. 

(7) Protection and Operation. It will be the 
responsibility of the qualifying facility to provide 
all devices necessary to protect the qualifying 
facility’s equipment from damage by the abnormal 
conditions and operations which Occur on the 
utility system that result in interruptions and 
restorations of service by the utility’s equipment 
and personnel. The qualifying facility shall protect 
its generator and associated equipment from 
overvoltage, undervoltage, overload, short circuits 
(including ground fault condition), open circuits, 
phase unbalance and reversal, over or under 
frequency condition, and other injurious electrical 
conditions that may arise on the utility’s system 
and any reclose attempt by the utility. 

The utility may reserve the right to perform such 
tests as it deems necessary to ensure safe and 
efficient protection and operation of the qualifying 
facility’s equipment. 

(a) Loss of Source: The qualifying facility shall 
provide, or the utility will provide at the qualifying 
facility’s expense, approved protective equipment 
necessary to immediately, completely, and 
automatically disconnect the qualifying facility’s 
generation from the utility’s system in the event of 
a fault on the qualifying facility’s system, a fault 
of the utility’s system, or loss of source on the 
utility’s system. Disconnection must be completed 
within the time specified by the util i ty in its 
standard operating procedure for its electric system 
for loss of a source on the utility’s system. 

This automatic disconnecting device may be of 
the manual or automatic reclose type and shall not 
be capable of reclosing until  after service is 
restored by the utility. The type and size of the 
device shall be approved by the util i ty depending 
upon the installation. Adequale test data or 
technical proof that the device meets the above 
criteria must  be supplied by the qualifying facility 
to the utility. The util i ty shall approve a device that 
will perform the above functions ;it minimal capit11 
and operating COSK to the qualifying facility. 

(b) Coordination a n d  Synchronization. The 
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qualifying facility shall be responsible for 
coordination and synchronization of the qualifying 
facility’s equipment with the utility’s electrical 
system, and assumes all responsibility for damage 
that may occur from improper coordination or 
synchronization of the generator with the utility’s 
system. 

(c) Electrical Characteristics. Single phase 
generator interconnections with the utility are 
permitted at power levels up to 20 KW. For power 
levels exceeding 20 KW, a three phase balanced 
interconnection will normally be required. For the 
purpose of calculating connected generation, 1 
horsepower equals 1 kilowatt. The qualifying 
facility shall interconnect with the utility at the 
voltage of the available distribution or the 
transmission line of the utility for the locality of 
the interconnection, m d  shall utilize one of the 
standard connections (single phase, three phase, 
wye, delta) as approved by the utility. 

The utility may reserve the right to require a 
separate transformation andor service for a 
qualifying facility’s generation system, at the 
qualifying facility’s expense. The qualifying facility 
shall bond all neutrals of the qualifying facility’s 
system to the utility’s neutral, and shall install a 
separate driven ground with a resistance value 
which shall be determined by the utility and bond 
this ground to the qualifying facility’s system 
neutral. 

(d) Exceptions. A qualifying facility’s generator 
having a capacity rating that can: 

1. produce power in excess of 1/2 of the 
minimum utility customer requirements of the 
interconnected distribution or transmission circuit; 
or 

2. produce power flows approaching or 
exceeding the thermal capacity of the connected 
utility distribution or transmission lines or 
transformers; or 

3. adversely affect the operation of the utility or 
other utility customer’s voltage, frequency or 
overcurrent control and protection devices; or 

4. adversely affect the quality of service to other 
utility customers; or 

5 .  interconnect at voltage levels greater than 
distribution voltages, will require more complex 
interconnection facilities as deemed necessary by 
the utility. 

(8) Quality of Service. The qualifying facility’s 
generated electricity shall meet the following 
minimum guidelines: 

(a) Frequency. The governor control on the 
prime mover shall be capable of maintaining the 
generator output frequency within limits for loads 
from no-load up to rated output. The limits for 
frequency shall be 60 hertz (cycles per second), 
plus or minus an instantaneous variation of less 
than 1%. 

(b) Voltage. The regulator control shall be 
capable of maintaining the generator output voltage 
within limits for loads from no-load up to rated 
output. The limits for voltage shall be the nominal 
operating voltage level. plus or minus 5 % .  

(c) Harnionics. The output sin, wave distortion 

shall be deemed acceptable when it does not have 
a higher content (root mean square) of harmonics 
than the utility’s normal harmonic content at  the 
interconnection point. 

(d) Power Factor. The qualifying facility’s 
generation system shall be designed, operated and 
controlled to provide reactive power requirements 
from 0.85 lagging to 0.85 leading power factor. 
Induction generators shall have static capacitors 
that provide at least 85% of the magnetizing 
current requirements of the induction generator 
field. (Capacitors shall not be so large as to permit 
self-excitation of the qualifying facility’s generator 
field.) 

(e) DC Generators. Direct current generators 
may be operated in parallel with the utility’s 
system through a synchronous inverter. The 
inverter must meet all criteria in these rules. 

(9) Metering. The actual metering equipment 
required, its voltage rating, number of phases, size, 
current transformers, potential transformers, 
number of inputs and associated memory is 
dependent on the type, size and location of the 
electric service provided. In situations where power 
may flow both in and out of the qualifying 
facility’s system, power flowing into the qualifying 
facility’s system will be measured separately from 
power flowing out of the qualifying facility’s 
system. 

The utility will provide, at no additional cost to 
the qualifying facility, the metering equipment 
necessary to measure capacity and energy 
deliveries to the qualifying facility. The utility will 
provide, at the qualifying facility’s expense, the 
necessary additional metering equipment to 
measure energy deliveries by the qualifying facility 
to the utility. 

(10) Cost Responsibility. The qualifying facility 
is required to bear all costs associated with the 
change-out, upgrading or addition of protective 
devices, transformers, lines, services, meters, 
switches, and associated equipment and devices 
beyond that which would be required to provide 
normal service to the qualifying facility if the 
qualifying facility were a non-generating customer. 
These costs shall be paid by the qualifying facility 
to the utility for all material and labor that is 
required. Prior to any work being done by the 
utility, the utility shall supply the qualifying 
facility with a written cost estimate of all its 
required materials and labor and an estimate of the 
date by which construction of the interconnection 
will be completed. This estimate shall be provided 
to the qualifying facility within 60 days after the 
qualifying facility supplies the utility with its final 
electrical plans. The utility shall also provide 
project timing and feasibility information to the 
qualifying facility. 

( I  1) Each utility shall submit to the 
Commission, a standard agreement for 
interconnection by qualifying facilities as part of 
their standard offer conract or contracts required 
by Rule 25-17.0832(3). 
Specijc Authority 366.051. 350./27(2) FS.  L a w  
Iniplenienred 366,W(Zj(c), (51 366 051 F S  Ili .vtor)iNerv 
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5-13-81, Amended 94-83. Formerly 25-17.87, Amended 
10-25-90. 5-10-93. 

ANNOTATIONS 

Indemni'xation 
Public Service Commission concluded that the inrurance 

requirements of Florida Power and LightS (FPL) standard 
interconnection agreement, which required the Qualifying 
Facility (QF) to procure insurance to cover FPL's 
liabilities, did not conform to Rule 2.5-17.087(6)(b). (c ) ,  
F.A.C. FPL can require only that it be named as an 
additional insured on the QF's interconnection insurance 
policy. FPLS own applicable insurance policies must 
indemnify and hold QF harmless from FPLS actions. In 
ret Planning Hearings on Load Forecasts. Generation 
Expansion Plans, and Cogeneration Prices for FloridaS 
Electric Utilities, 91 FPSC 8.560 (1991). 

Insurance 
Rule 2.5-17.087(6)(~), F.A.C., does not set a marimum 

insurance amount that may be required. Nor does the rule 
prohibit the Commission from setting a maximum for  a 
particular contract. PSC, being cognizant of the terms and 
conditions of a particular standard offer contract, as well 
as the size (in terms of energy and capacity) of the 
proposed project, is well able to determine a reasonable 
amount which the utility may require of the Qualifying 
Facility. Order No. 24989. which sets a maximum of %I 
million for this particular standard offer contract, does not 
conflict with the rule, but rather addresses an area which 
was not addressed by the rule. In Re: Phnning Hearings 
on Load Forecasts, Generation Expansion Plans. and 
Cogeneration Prices for Florida's Electric Utilities, 92 
FPSC 1.63 (1992). 

Minimum slanakrak f o r  insurance provisions 
PSC concluded that it did not need to prescribe further 

guidelines or standards for the insurance provisions to be 
included in negotiated QF power sales contracts. In Re: 
Implementation of Rules 2.5-17.080 through 25-1 7.091, 
F.A.C.. Regarding Cogeneration and Small Power 
Production, 92 FPSC 2:24 (Docket No. 910603-EQ, Order 
No. 25668) (1992). 

PSC declined to impose a cap on the amount of 
insurance that a utility may require of a QF, concluding 
that insurance amounts should be negotiated by the 
parties based on the unique characteristics of the QF's 
facility. Id. 

Negotiation reluling lo ownership of interconnection 
PSC concluded that a Qualifying Facility may negotiate 

to own whatever portion of the interconnection it is 
required to pay for. In Re: Implementation of Rules 
25-1 7.080 through 25-17.091. FAC.,  Regarding 
Cogeneration and Small Power Production, 92 FPSC 2:24 
(Docket No. 910603-EQ. Order No. 25668) (1992). 

Sureties 
Proposed requirement that qualifying facilities desiring 

to pay interconnect costs over 36 month period must put 
up some type of surety is logical implementation of rule. 
Proposal is not rule modification requiring administrative 
hearing. In re: Annual hearings on load forecasts, 
generation expansion plans and cogeneration prices for 
Peninsular Florida's electric utilities, 88 FPSC It435 
( I  988). 

25-17.088 Transmission Service for Qualifying 
Facilities. 
Specijc Authority 350.127(2), 366.051 FS. LLIW 
Implemented 366.051, 366.04(3), 366.055(3) FS. History- 
New 10-14-85. Formerly 25-17.88. Amended 2-3-87. 
Repealed 10-25-90. 

25-17.0882 Transmission Service Not 
R c q u i d  for Self-service. 
Specijic Authority 350.127(2), 366.05(1) FS. Low 
Implemented 366.051. 366.04(3). 366.0.55(3) FS. History- 
New 10-14-85, Formerly 25-17.882, Repealed 10-25-90. 

25-17.0883 Conditions Requiring 
Transmission Service for Self-service. Public 
utilities are required to provide transmission and 
distribution services to enable a retail customer to 
transmit electrical power generated at one location 
to the customer's facilities at another location when 
the provision of such service and its associated 
charges, terms, and other conditions are not 
reasonably projected to result in higher cost 
electric service to the utility's general body of 
retail and wholesale customers or adversely affect 
the adequacy or reliability of electric service to all 
customers. The determination of whether 
transmission service for self service is likely to 
result in higher cost electric service may be made 
by using cost effectiveness methodology employed 
by the Commission in evaluating conservation 
programs of the utility, adjusted as appropriate to 
reflect the qualifying facility's contribution to the 
utility for standby service and wheeling charges, 
other utility program costs, the fact that qualifying 
facility self-service performance can be precisely 
metered and monitored, and taking into 
consideration the unique load characteristics of the 
qualifying facility compared to other conservation 
programs. 
Specific Authority 366.051, 3.50.127(2) FS. Low 
Implemented 366.0.51 FS. Histoty-New 10-25-90. 

ANNOTATIONS 
Cost-effective cogeneration 
Requirement of Rule 2.5-17.0882. E A. C., that utility 

should not be required to provide Self-service Wheelings 
(SSWs) unless result would not increase rates for general 
ratepayers means that ratepayers should either incur 
benefits or should have cost exactly as before. This is 
cost-effective cogeneration. In re: Petition of W. R. Grace 
& Co.. 87 FPSC 4:147 (1987). 

Negotiations 
Before bringing petition concerning Se[f-Service 

Wheelings (SSWs) to commission, evidence must be 
produced showing that reasonable efforts to find 
negotiated settlement have been made. The spirit if not 
letter of Rule demands this. In re: Petition of W. R. Grace 
& Co.. 87 FPSC 4:147 (1987). 

25-17.0889 Transmission Service for 
Qualifying Facilities. 

(1) Upon request by a qualifying facility, each 
electric utility in Florida shall provide, subject to 
the provisions of subsection (3) of this rule, 
transmission service to wheel as-available energy 
or firm energy and capacity produced by a 
Qualifying Facility from the Qualifying Facility to 
another electric utility. 

( 2 )  The rates, terms, and conditions for 
transmission services as described in subsection ( 1 )  
and in Rule 25-17.0883 which are provided by an 
investor-owned utility shall be those approved by 
the Federal Energy Regulatory Commission. 

(3) An electric uti l i ty may deny, curtail. or 
discontinue transmission service to a Qualifying 
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commission is shared with, in whole or in part, or 
appointed by a member government of a regional water 
SUDDIV authoritv in Droceedinas under s. 120.569. s. 

the rule. Any waiver shall conform lo the standards for 
waivers outlined in this chapter and in the uniform rules 
adopted pursuant to s. 120.54(5). . .  

tlislory.-s 1. ch 74-310: s 1. ch 75.191: s 1, cti 7G.131. s I. cI1. 77.174. 
s 12,;ti 77-290, s 2. cti 77.453: s.  I. ch 75.20 s I cti 70-425 s I. CII 79-20, 120'57. Or s. '20'68q Ihe extent lhat an 

aqreement under ss. 163.01 and 373.1962 exists in 55,ch 79.40,s ~ . ~ t ~  79-299:s 2.ctl 01-119,'s ~ ' c h  01.100.; 7.ct1 52.180 

lieu of participating in the proceedings. This exclusion 
applies only to those particular types of disputes or con- 
troversies, if any, identified in an interlocal agreement. 

(13) "Person" means any person described in s. 
1.01, any unit of government in or outside the state, and 
any agency described in subsection (1). 

(14) "Recommended ordef means the official rec- 
ommendation of an administrative law judge assigned 
by the division or of any other duly authorized presiding 
officer, other than an agency head or member of an 
agency head, for the final disposition of a proceeding 
under ss. 120.569 and 120.57. 

(15) "Rule" means each agency statement of gen- 
eral applicability that implements, interprets, or pre- 
scribes law or policy or describes the procedure or 
practice requirements of an agency and includes any 
form which imposes 'any requirement or solicits any 
information not specifically required by statute or by an 
existing rule. The term also includes the amendment or 
repeal of a rule. The term does not include: 

(a) Internal management memoranda which do not 
affect either the private interests of any person or any 
plan or procedure important to the public and which 
have no application outside the agency issuing the 
memorandum. 

(b) Legal memoranda or opinions issued to an 
agency by the Attorney General or agency legal opin- 
ions prior to their use in connection with an agency 
action. 

(c) The preparation or modification of: 

2. Statements, memoranda, or instructions to 
state agencies issued by the Comptroller as chief fiscal 
officer of the state and relating or pertaining to claims 
for payment submitted by state agencies to the Comp- 
troller. 

3. Contractual provisions reached as a result of 
collective bargaining. 

4. Memoranda issued by the Executive Office of 
the Governor relating to information resources man- 
agement. 

(16) "Small city" means any municipality that has an 
unincarcerated population of 10,000 or less according 
to the most recent decennial census. 

(17) "Small county" means any county that has an 
unincarcerated population of 75,000 or less according 
to the most recent decennial census. 

( 1  8) "Variance" means a decision by an agency to 
grant a modification to all or part of the literal require- 
ments of an agency rule lo a person who is subject to 
the rule. Any variance shall conform io  the standards 
for variances outlined in this chapter and in the uniform 
rules adopted pursuant lo s. 120.54(5). 

( 1  9) "Waive< means a decision by an agency not to 
apply all or part of a rule to a person who IS sut)jcct to 

.. 1. Agency budgets. 

22 

120.54 Rulemaking.- 
(1) GENERAL PROVISIONS APPLICABLE TO 

ALL RULES OTHER THAN EMERGENCY RULES.- 
(a) Rulemaking is not a matter of agency discre- 

tion. Each agency statement defined as a rule by s. 
120.52 shall be adopted by the rulemaking procedure 
provided by this section as soon as feasible and practi- 
cable. 

1. Rulemaking shall be presumed feasible unless 
the agency proves that: 

a. The agency has not had sufficient time to 
acquire the knowledge and experience reasonably 
necessary to address a statement by rulemaking; 

Related matters are not sufficiently resolved to 
enable the agency to address a statement by 
rulemaking; or 

The agency is currently using the rulemaking 
procedure expeditiously and in good faith to adopt rules 
which address the statement. 

Rulemaking shall be presumed practicable to 
the extent necessary to provide fair notice to affected 
persons of relevant agency procedures and applicable 
principles, criteria, or standards for agency decisions 
unless the agency proves that: 

Detail or precision in the establishment of princi- 
ples, criteria, or standards for agency decisions is not 
reasonable under the circumstances; or 

The particular questions addressed are of such 
a narrow scope that more specific resolution of the mat- 
ter is impractical outside of an adjudication to deter- 
mine the substantial interests of a party based on indi- 
vidual circumstances. 

(b) Whenever an act of the Legislature is enacted 
which requires implementation of the act by rules of an 
agency within the executive branch of state govern- 
ment, such rules shall be drafted and formally proposed 
as provided in this section within 180 days after the 
effective date of the act, unless the act provides other- 
wise. 

(c) No statutory provision shall be delayed in its 
implementation pending an agency's adoption of imple- 
menting rules unless there is an express statutory pro- 
vision prohibiting its application until the adoption of 
implementing rules. 

In adopting rules, all agencies must, among the 
alternative approaches to any regulatory objective and 
to the extent allowed by law, choose the alternative that 
does not impose regulatory costs on the regulated per- 
son, county. or city which could be reduced by the 
adoption of less costly alternatives that substantially 
accomplish the statutory objectives. 

No agency has inherent rulemaking authority, 
nor has any agency authority to establish penalties for 
violation of a rule unless Itie Legislalure. when estab- 

b. 

c. 

2. 

a. 

b. 

(d) 

(e) 

'0  
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(ishing a penalty, specifically provides that the penalty 
applies to rules. 

An agency may adopt rules authorized by law 
and necessary to the proper implementation of a stat- 
Ute prior to the effective date of the statute, but the rules 
may not be enforced until the statute upon which they 
are based IS  eftective. 

Each rule adopted shall contain only one sub- 
ject. 

In rulemaking proceedings, the agency may 
recognize any material which may be judicially noticed, 
and it may provide that materials so recognized be 
incorporated into the record of the proceeding. Before 
the record of any proceeding is completed, all parties 
shall be provided a list of these materials and given a 
reasonable opportunity to exaniine them and offer writ- 
ten comments or written rebuttal. 

A rule may incorporate material by reference 
but only as the material exists on the date the rule is 
adopted. for  purposes of the rule, changes in the mate- 
rial are not effective unless the rule is amended to 
incorporate the changes. No rule may be amended by 
reference only. Amendments must set out the 
amended rule in full in the same manner as required by 
the State Constitution for laws. 

A rule published in the Florida Administrative 
Code must be indexed by the Department of State 
within 90 days after the rule is filed. The Department of 
State shall by rule establish procedures for indexing 
rules. 

(2) RULE DEVELOPMENT; WORKSHOPS; 

(a) Except when the intended action is the repeal of 
a rule, agencies shall provide notice of the develop- 
ment of proposed rules by publication of a notice of rule 
development in the Florida Administrative Weekly 
before providing notice of a proposed rule as required 
by paragraph (3)(a). The notice of rule development 
shall indicate the subject area to be addressed by rule 
development, provide a short, plain explanation of the 
purpose and effect of the proposed rule, cite the spe- 
cific legal authority for the proposed rule, and include 
the preliminary text of the proposed rules, i f  available, 
or a statement of how a person may promptly obtain, 
without cost, a copy of any preliminary draft, i f  avail- 
able. 

(b) All rules should be drafted in readable lan- 
guage. The language is readable if: 

1 .  It avoids the use of obscure words and unnec- 
essarily long or complicated constructions; and 

2. It avoids the use of unnecessary technical or 
specialized language that is understood only by mem- 
bers of particular trades or professions. 

An agency may hold public workshops lor pur- 
poses of rule development. An agency must hold public 
workshops, including workshops in various regions of 
the state or the agency's service area, for purposes of 
rule developrnent if requested in writing by any affected 
Person. unless the agency head explains in writing why 
a workshop is unnecessary. The explanation is not final 
agency aclioii subject to review pursuant l o  ss.  
120.5GY and 120.57. The failure to provide Ihe expla- 
l'a11ori wtieri reqiiired m a y  b e  a rnaterial error in proce- 

(I) 

(9) 

(h) 

(i) 

(j) 

NEGOTIATED RULEMAKING.- 

(c) 

S .  120.54 

dure pursuant to s. l20.56( l ) (c) .  When a workshop or 
public hearing is held. the agency must ensure that the 
persons responsible for preparing the proposed rule 
are available lo explain the agency's proposal and to 
respond to questions or Comments regarding the rule 
being developed. The workshop may be facilitated or 
mediated by a neutral third person, or the agency may 
employ other types of dispute resolution alternatives for 
the workshop that are appropriate for rule develop- 
ment. Notice of a rule development workshop shall be 
by publication in the Florida Administrative Weekly not 
less than 14 days prior to the date on which the work- 
shop is scheduled to be held and shall indicate the sub- 
ject area which will be addressed; the agency contact 
person; and the place. date, and time of the workshop. 

An agency may use negotiated rulemaking in 
developing and adopting rules. The agency should 
consider the use of negotiated rulemaking when com- 
plex rules are being drafted or strong opposition to the 
rules is anticipated. The agency should consider, but is 
not limited to considering, whether a balanced commit- 
tee of interested persons who will negotiate in good 
faith can be assembled, whether the agency is willing 
to support the work of the negotiating committee, and 
whether the agency can use the group consensus as 
the basis for its proposed rule. Negotiated rulemaking 
uses a committee of designated representatives to 
draft a mutually acceptable proposed rule. 

An agency that chooses to use the negotiated 
rulemaking process described in this paragraph shall 
publish in the Florida Administrative Weekly a notice of 
negotiated rulemaking that includes a listing of the rep- 
resentative groups that will be invited to participate in 
the negotiated rulemaking process. Any person who 
believes that his or her interest is not adequately repre- 
sented may apply to participate within 30 days after 
publication of the notice. All meetings of the negotiating 
committee shall be noticed and open to the public pur- 
suant to the provisions of this chapter. The negotiating 
committee shall be chaired by a neutral facilitator or 
mediator. 

The agency's decision to use negotiated 
rulemaking, its selection of the representative groups, 
and approval or denial of an application to participate in 
the negotiated rulemaking process are not agency 
action. Nothing in this subparagraph is intended to 
affect the rights of an affected person to challenge a 
proposed rule developed under this paragraph in 
accordance with s. 120.56(2). 

(d) l .  

2. 

3. 

(3) ADOPTION PROCEDURES.- 
(a) Nofices.- 
1. Prior to the adoption, amenament, or repeal of 

any rule other than an emergency rule, an agency, 
upon approval of the agency head, shall give notice of 
its intended action, setting forth a s h o r l  plain explana- 
tion of the purpose and effect of the proposed action; 
the full text of the proposed rule or amendment and a 
summary thereof: a reference to the specific 
rulemaking authority pursuant to ivhlch the rule is 
adopted; and a reference to the secilon or subsection 
of the Florida Statutes or the Lavis of Florida being 
implemented. interpreted, or made specific. The notice 
shall include a summary o f  thc aycccv 's  statcmcnt of 
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the estimated regulatory costs, if one has been pre- 
pared, based on the factors set forth in s. 120.541 ( 2 ) ,  
and a statement that any person who wishes to provide 
the agency with information regarding the statement of 
estimated regulatory costs, or to provide a proposal for 
a lower cost regulatory alternative as provided by s. 
120.541(1), must do so in writing within 21 days after 
publication of the notice. The notice must state the pro- 
cedure for requesting a public hearing on the proposed 
rule. Except when the intended action is the repeal of 
a rule, the notice shall include a reference both to the 
date on which and to the place where the notice of rule 
development that is required by subsection (2) 
appeared. 

The notice shall be published in the Florida 
Administrative Weekly not less than 28 days prior to the 
intended action. The proposed rule shall be available 
for inspection and copying by the public at the time of 
the publication of notice. 

The notice shall be mailed to all persons named 
in the proposed rule and to all persons who, at least 14 
days prior to such mailing, have made requests of the 
agency for advance notice of its proceedings. The 
agency shall also give such notice as is prescribed by 
rule to those particular classes of persons to whom the 
intended action is directed. 

The adopting agency shall file with the commit- 
tee, at least 21 days prior to the proposed adoption 
date, a copy of each rule i t  proposes to adopt; a 
detailed written statement of the facts and circum- 
stances justifying the proposed rule: a copy of any 
statement of estimated regulatory costs that has been 
prepared pursuant to s. 120.541: a statement of the 
extent to which the proposed rule relates to federal 
standards or rules on the same subject; and the notice 
required by subparagraph 1. 

(b) Special matters to be considered in rule adop- 
tion.- 

1. Statement of estimated regulatory costs.-Prior 
to the adoption, amendment, or repeal of any rule other 
than an emergency rule, an agency is encouraged to 
prepare a statement of estimated regulatory costs of 
the proposed rule, as provided by s. 120.541, 

2. Small businesses, small counties, and small cit- 
ies.- 

a. Each agency, before the adoption, amendment, 
or repeal of a rule, shall consider the impact of the rule 
on small businesses as defined by s. 288.703 and the 
impact of the rule on small counties or small cities as 
defined by s. 120.52. Whenever practicable, an agency 
shall tier its rules to reduce disproportionate impacts on 
small businesses, small counties, or small cities to 
avoid regulating small businesses, small counties, or 
small cities that do not contribute significantly to the 
problem the rule is designed to address. An agency 
may define "small business" to include businesses 
employing more than 100 persons, may define "small 
county" to include those with populations of more than 
75,000, and may define 'small city" to include those 
with populations of more than 10,000, if it finds that 
such a definition is necessary to adapt a rule to the 
needs and problems of small businesses, small coun- 
lies, or small cities. The agency shall consider each of 

2. 

3. 

4. 

the following methods for reducing the impact of (he 
proposed rule on small businesses, small counties, and 
small cities, or any combination of these entities: 

(I) Establishing less stringent compliance or 
reporting requirements in the rule. 

( 1 1 )  Establishing less stringent schedules or dead- 
lines in the rule for compliance or reporting require- 
ments. 

(Ill) Consolidating or simplifying the rule's compli- 
ance or reporting requirements. 

( IV) Establishing performance standards or best- 
management practices to replace design or operational 
standards in the rule. 

(V) Exempting small businesses, small counties, or 
small cities from any or all requirements of the rule. 

b.(l) If the agency determines that the proposed 
action will affect small businesses as defined by the 
agency as provided in sub-subparagraph a,, the 
agency shall send written notice of the rule to the small 
business ombudsman of the Office of Tourism, Trade, 
and Economic Development not less than 28 days prior 
to the intended action. 

Each agency shall adopt those regulatory alter- 
natives offered by the small business ombudsman and 
provided to the agency no later than 21 days after the 
ombudsman's receipt of the written notice of the rule 
which it finds are feasible and consistent with the stated 
objectives of the proposed rule and which would 
reduce the impact on small businesses. When regula- 
tory alternatives are offered by the small business 
ombudsman, the 90-day period for filing the rule in 
subparagraph (e)2. is extended for a period of 21 days. 

(Ill) If an agency does not adopt ali alternatives 
offered pursuant to this sub-subparagraph, it shall, 
prior to rule adoption or amendment and pursuant to 
subparagraph (d)l., file a detailed written statement 
with the committee explaining the reasons for failure to 
adopt such alternatives. Within 3 working days of the fil- 
ing of such notice, the agency shall send a copy of such 
notice to the small business ombudsman. 

If the intended action concerns any rule other 
than one relating exclu,sively to procedure or practice, 
the agency shall, on the request of any affected person 
received within 21 days after the date of publication of 
the notice of intended agency action, give affected per- 
sons an opportunity to present evidence and argument 
on all issues under consideration. The agency may 
schedule a public hearing on the rule and, i f  requested 
by any affected person, shall schedule a public hearing 
on the rule. Any material pertinent to the issues under 
consideration submitted to the agency within 21 days 
after the date of publication of the notice or submitted 
at a public hearing shall be considered by the agency 
and made a part of the record of the rulemaking pro- 
ceeding. 

Rulemaking proceedings shall be governed 
solely by the provisions of this section unless a person 
timely asserts that the person's substantial interests 
will be affected in the proceeding and affirmatively 
demonstrates to the agency that the proceeding does 
not provide adequate opportunity to protect those inter- 
ests. I f  the agency determines that the rulemaking pro- 

( 1 1 )  

(c) Hearings.- 
1. 

2. 

230 



Florida Power 8 Light Co. 
Section 120.542, F.s. 
Appendix 5 - Page 4 of 7 

s. 120.54 1998 SUPPLEMENT TO FLORIDA STATUTES 1997 s. 120.54 

ceeding is not adequate to protect the person's inter- 
ests, it shall suspend the rulemaking proceeding and 
convene a separate proceeding under the provisions of 
ss.  120.569 and 120.57. Similarly situated persons 
may be requested to join and participate in the separate 
proceeding. Upon conclusion of the separate proceed- 
ing, the rulemaking proceeding shall be resumed. 

Modification or withdrawal of proposed rules.- 
After the final public hearing on the proposed 

rule, or after the time for requesting a hearing has 
expired, if the rule has not been changed from the rule 
as previously filed with the committee, or contains only 
technical changes, the adopting agency shall file a 
notice to that effect with the committee at least 7 days 
prior to filing the rule for adoption. Any change, other 
than a technical change that does not affect the sub- 
stance of the rule, must be supported by the record of 
public hearings held on the rule, must be in response to 
written material received on or before the date of the 
final public hearing, or must be in response to a pro- 
posed objection by the committee. In addition, when 
any change is made in a proposed rule, other than a 
technical change, the adopting agency shall provide a 
copy of a notice of change by certified mail or actual 
delivery to any person who requests it in writing no later 
than 21 days after the notice required in paragraph (a). 
The agency shall file the notice with the committee, 
along with the reasons for such change, and provide 
the notice to persons requesting it, at least 21 days 
prior to filing the rule for adoption. The notice shall be 
published in the Florida Administrative Weekly at least 
21 days prior to filing the rule for adoption. This 
subparagraph does not apply to emergency rules 
adopted pursuant to subsection (4). 

After the notice required by paragraph (a) and 
prior to adoption, the agency may withdraw the rule in 
whole or in part. 

After adoption and before the effective date, a 
rule may be modified or withdrawn only in response to 
an objection by the committee or may be modified to 
extend the effective date by not more than 60 days 
when the committee has notified the agency that a0 
objection to the rule is being considered. 

The agency shall give notice of its decision to 
withdraw or modify a rule in the first available issue of 
the publication in which the original notice of 
rulemaking was published, shall notify those persons 
described in subparagraph (a)3. in accordance with the 
requirements of that subparagraph, and shall notify the 
Department of State if the rule is required to be filed 
with the Department of State. 

After a rule has become effective, it may be 
repealed or amended only through the rulemaking pro- 
cedures specified in this chapter. 

Filing for final adoption; effective date.- 
If the adopting agency is required to publish its 

rules in the Florida Administrative Code, it shall file with 
the Department of State three certified copies of the 
rule it proposes to adopt, a summary of the rule, a sum- 
mary of any hearings held on the rule, and a detailed 
written statement of the facts and circumslances justi- 
fying the rule. Agencies not required lo publish their 
rules in the Florida Administrative Code shalt file one 

(d) 
1 .  

2. 

3. 

4. 

5. 

(e) 
1. 

certified copy of the proposed rule, and the other mate- 
rial required by this subparagraph, in the office of the 
agency head, and such rules shall be open to the pub- 
lic. 

Filings shall be made no less than 28 days nor 
more than 90 days after the notice required by para- 
graph (a). When a required notice o f  change is pub- 
lished prior to the expiration of the time to file the rule 
for adoption, the period during which a rule must be 
filed for adoption is extended to 45 days after the date 
of publication. If notice of a public hearing is published 
prior to the expiration of the time to file the rule for adop- 
tion, the period during which a rule must be filed for 
adoption is extended to 45 days after adjournment of 
the final hearing on the rule, 21 days after receipt of all 
material authorized to be submitted at the hearing, or 
21 days after receipt of the transcript, if one is made, 
whichever is latest. The term "public hearing" includes 
any public meeting held by any agency at which the 
rule is considered. The filing of a petition for an admin- 
istrative determination under, the provisions of s. 
120.56(2) shall toll the 90-day period during which a 
rule must be filed for adoption until the administrative 
law judge has filed the final order with the clerk. 

At the time a rule is filed, the agency shall certify 
that the time limitations prescribed by this paragraph 
have been complied with, that all statutory rulemaking 
requirements have been met, and that there is no 
administrative determination pending on the rule. 

At the time a rule is filed, the committee shall 
certify whether the agency has responded in writing to 
all material and timely written comments or written 
inquiries made on behalf of the committee. The depart- 
ment shall reject any rule not filed within the prescribed 
time limits; that does not satisfy all statutov rulemaking 
requirements; upon which an agency has not 
responded in writing to all material and timely written 
inquiries or written comments: upon which an adminis- 
trative determination is pending: or which does not 
include a statement of estimated regulatory costs, if 
required. 

If a rule has not been adopted within the time 
limits imposed by this paragraph or has not been 
adopted in compliance with all statutory rulemaking 
requirements, the agency proposing the rule shall with- 
draw the rule and give notice of its action in the next 
available issue of the Florida Administrative Weekly. 

The proposed rule shall be adopted on being 
filed with the Department of State and become effective 
20 days after being filed, on a later date specified in the 
rule, or on a date required by statute. Rules not 
required to be filed with the Department of State shall 
become effective when adopted by the agency head or 
on a later date specified by rule or statute. If the com- 
mittee notifies an agency that an objection to a rule is 
being considered, the agency may postpone the adop- 
tion of the rule to accommodale review of the rule by 
the committee. When an agency postpones adoption of 
a rule to accommodate review by the committee, the 
90-day period for filing the rule is tolled until the com- 
mittee notifies the agency that iI has completed its 
review of the rule. 

2. 

3. 

4. 

5. 

6.  

23 1 
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(4) EMERGENCY RULES.- 
(a) If an agency finds that an immediate danger to 

the public health, safety, or welfare requires emer- 
gency action, the agency may adopt any rule necessi- 
tated by the immediate danger. The agency may adopt 
a rule by any procedure which is fair under the circum- 
stances i f :  

The procedure provides at least the procedural 
protection given by other statutes, the State Constitu- 
tion, or the United States Constitution. 

2. The agency takes only that action necessary to 
protect the public interest under the emergency proce- 
dure. 

3. The agency publishes in writing at the time of, or 
prior to, its action the specific facts and reasons for find- 
ing an immediate danger to the public health, safely, or 
welfare and its reasons for concluding that the proce- 
dure used is fair under the circumstances. In any event, 
notice of emergency rules, other than those of educa- 
tional units or units of government with jurisdiction in 
only one or a part of one county, including the full text 
of the rules, shall be published in the first available 
issue of the Florida Administrative Weekly and pro- 
vided to the committee. The agency's findings of imme- 
diate danger, necessity, and procedural fairness shall 
be judicially reviewable. 

Rules pertaining to the public health, safety, or 
welfare shall include rules pertaining to perishable agri- 
cultural commodities. 

An emergency rule adopted under this subsec- 
tion shall not be effective for a period longer than 90 
days and shall not be renewable, except during the 
pendency of a challenge to proposed rules addressing 
the subject of the emergency rule. However, the 
agency may take identical action by the rulemaking 
procedures specified in this chapter. 

(d) Subject to applicable constitutional and statu- 
tory provisions, an emergency rule becomes effective 
immediately on filing, or on a date less than 20 days 
thereafter if specified in the rule, i f  the adopting agency 
finds that such effective date is necessary because of 
immediate danger to the public health, safety, or wel- 
fare. 

By July 1 ,  1997, the Administration Commis- 
sion shall adopt one or more sets of uniform rules of 
procedure which shall be reviewed by the committee 
and filed with the Department of State. Agencies must 
comply with the uniform rules by July 1 ,  1998. The uni- 
form rules shall establish procedures that comply with 
the requirements of this chapter. On filing with the 
department, the uniform rules shall be the rules of pro- 
cedure for each agency subject to this chapter unless 
the Administration Commission grants an exception to 
the agency under this subsection. 

An agency may seek exceptions to the uniform 
rules of procedure by filing a petition with the Adminis- 
tration Commission. The Administration Commission 
shall approve exceptions to the extent necessary to 
implement other statutes, to the extent necessary to 
conform to any requirement imposed as a condition 
precedent to receipt of federal funds or to permit per- 
sons in this state to receive tax benefits under federal 

1 .  

(b) 

(c) 

(5) UNIFORM RULES.- 
(a) l  . 

2. 

law, or as required for the most efficient operation of the 
agency as determined by the Administration Commis- 
sion. The reasons for the exceptions shall be published 
in the Florida Administrative Weekly. 

Agency rules that provide exceptions to the uni- 
form rules shall not be filed with the department unless 
the AdminisIration Commission has approved the 
exceptions. Each agency that adopts rules that provide 
exceptions to the uniform rules shall publish a separate 
chapter in the Florida Administrative Code that delin- 
eates clearly the provisions of the agency's rules that 
provide exceptions to the uniform rules and specifies 
each alternative chosen from among those authorized 
by the uniform rules. Each chapter shall be organized 
in the same manner as the uniform rules. 

(b) The uniform rules of procedure adopted by the 
commission pursuant to this subsection shall include, 
but not be limited to: 

Uniform rules for the scheduling of public meet- 
ings, hearings, and workshops. 

Uniform rules for use by each state agency that 
provide procedures for conducting public meetings, 
hearings, and workshops, and for taking evidence, tes- 
timony, and argument at such public meetings, hear- 
ings, and workshops, in person and by means of com- 
munications media technology. The rules shall provide 
that all evidence, testimony, and argument presented 
shall be afforded equal consideration, regardless of the 
method of communication. If a public meeting, hearing, 
or workshop is to be conducted by means of cqmmuni- 
cations media technology, or if attendance may be pro- 
vided by such means, the notice shall so state. The 
notice for public meetings, hearings, and workshops 
utilizing communications media technology shall state 
how persons interested in attending may do so and 
shall name locations, if any, where communications 
media technology facilities will be available. Nothing in 
this paragraph shall be construed to diminish the right 
to inspect public records under chapter 119. Limiting 
points of access to public meetings, hearings, and 
workshops subject to the provisions of s. 286.011 to 
places not normally open to the public shall be pre- 
sumed to violate the right of access of the public, and 
any official action taken under such circumstances is 
void and of no effect. Other laws relating to public rneet- 
ings, hearings, and workshops, including penal and 
remedial provisions, shall apply to public meetings, 
hearings, and workshops conducted by means of com- 
munications media technology, and shall be liberally 
construed in their application to such public meetings, 
hearings, and workshops. As used in this 
subparagraph, "communications media technology" 
means the electronic transmission of printed matter, 
audio, full-motion video, freeze-frame video, com- 
pressed video, and digital video by any method avail- 
able. 

3. Uniform rules of procedure for the filing of notice 
of protests and formal written protests. 

4.  Uniform rules of procedure for the filing of peti- 
tions for administrative hearings pursuant to s. 120.569 
or s. 120 57. Such rules shall include: 

a 

3. 

1. 

2. 

The identification of the petitioner. 
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b. A Statement of when and how the petitioner 
received notice of the agency's action or proposed 
action. 

c. An explanation of how the petitioner's substan- 
tial interests are or will be affected by the action or pro- 
posed action. 

d. A statement of all material facts disputed by the 
petitioner or a statement that there are no disputed 
facts. 

e. A Statement of the ultimate facts alleged, includ- 
ing a statement of the specific facts the petitioner con- 
tends warrant reversal or modification of the agency's 
proposed action. 

A statement of the specific rules or statutes the 
petitioner contends require reversal or modification of 
the agency's proposed actior.. 

A statement of the relief sought by the peti- 
tioner, stating precisely the action petitioner wishes the 
agency to take with respect to the proposed action. 

5. Uniform rules of procedure for the filing and 
prompt disposition of petitions for declaratory state- 
ments. 

6. Provision of a method by which each agency 
head shall provide a description of the agency's organi- 
zation and general course of its operations. 

Uniform rules establishing procedures for grant- 
ing or denying petitions for variances and waivers pur- 
suant to s. 120.542. 

(6) ADOPTION OF FEDERAL STANDARDS.- 
Notwithstanding any contrary provision of this section, 
in the pursuance of state implementation, operation, or 
enforcement of federal programs, an agency is empow- 
ered to adopt rules substantively identical to regula- 
tions adopted pursuant to federal law, in accordance 
with the following procedures: 

(a) The agency shall publish notice of intent to 
adopt a rule pursuant to this subsection in the Florida 
Administrative Weekly at least 21 days prior to filing the 
rule with the Department of State. The agency shall 
provide a copy of the notice of intent to adopt a rule to 
the committee at least 21 days prior to the date of filing 
with the Department of State. Prior to filing the rule with 
the Department of State, the agency shall consider any 
written comments received within 14 days after the 
date of publication of the notice of intent to adopt a rule. 
The rule shall be adopted upon filing with the Depart- 
ment of State. Substantive changes from the rules as 
noticed shall require republishing of notice as required 
in this subsection. 

(b) Any rule adopted pursuant to this subsection 
shall become effective upon the date designated in the 
rule by the agency; however, no such rule shall become 
effective earlier than the effective date of the substan- 
tively identical federal regulation. 

Any substantially affected person may, within 
14 days after the date of publication of the notice of 
intent to adopt a rule, file an objection to rulemaking 
with the agency. The objection shall specify the por- 
tions of the proposed rule lo which the person objects 
and the specific reasons for the objection. The agency 
shall not proceed pursuant to this subsection to adopt 
those portions of the proposed rule specified in an 
objection. unless the agency deems the objection to be 

1. 

g. 

7. 

(c) 
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frivolous, but may proceed pursuant to subsection (3). 
An objection to a proposed rule, which rule in no mate- 
rial respect differs from the requirements of the federal 
regulation upon which it is based, is deemed lo be frivo- 
lous. 

(d) Whenever any federal regulation adopted as an 
agency rule pursuant to this subsection is declared 
invalid or is withdrawn, revoked, repealed, remanded, 
or suspended, the agency shall, within 60 days thereaf- 
ter, publish a notice of repeal of the substantively identi- 
cal agency rule in the Florida Administrative Weekly. 
Such repeal is effective upon publication of the notice. 
Whenever any federal regulation adopted as an 
agency rule pursuant to this subsection is substantially 
amended, the agency may adopt the amended regula- 
tion as a rule. If the amended regulation is not adopted 
as a rule within 180 days after the effective date of the 
amended regulation, the original rule is deemed 
repealed and the agency shall publish a notice of 
repeal of the original agency rule in the next available 
Florida Administrative Weekly. 

(e) Whenever all or part of any rule proposed for 
adoption by the agency is substantively identical to a 
regulation adopted pursuant to federal law, such rule 
shall be written in a manner so that the rule specifically 
references the regulation whenever possible. 

(a) Any person regulated by an agency or having 
substantial interest in an agency rule may petition an 
agency to adopt, amend, or repeal a rule or to provide 
the minimum public information required by this chap- 
ter. The petition shall specify the proposed rule and 
action requested. Not later than 30 calendar days fol- 
lowing the date of filing a petition, the agency shall ini- 
tiate rulemaking proceedings under this chapter, other- 
wise comply with the requested action, or deny the peti- 
tion with a written statement of its reasons for the 
denial. 

(b) I f  the petition filed under this subsection is 
directed to an existing rule which the agency has not 
adopted by the rulemaking procedures or requirements 
set forth in this chapter, the agency shall, not later than 
30 days following the date of filing a petition, initiate 
rulemaking, or provide notice in the Florida Administra- 
tive Weekly that the agency will hold a public hearing 
on the petition within 30 days after publication of the 
notice. The purpose of the public hearing is to consider 
the comments of the public directed to the agency rule 
which has not been adopted by the rulemaking proce- 
dures or requirements of this chapter, its scope and 
application, and to consider whether the public interest 
is served adequately by the application of the rule on a 
case-by-case basis, as contrasted with its adoption by 
the rulemaking procedures or requirements set forth in 
this chapter. 

irilithin 30 days following the public hearing pro- 
vided for by paragraph (b), if the agency does not ini- 
tiate rulemaking or otherwise comply with the 
requested action, the agency shall publish in the Flor- 
ida Administrative Weekly a statement of its reasons for 
not initiating rulemaking or otherwise complying with 
the requested action, and of any changes it will make 
in the scope or application of the unadoptcd rule. The 

(7) PETITION TO INITIATE RULEMAKING.- 

(c) 
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agency shall file the statement with the committee. The 
committee shall forward a copy of the statement to the 
substantive committee with primary oversight jurisdic- 
tion of the agency in each house of the Legislature. The 
committee or the committee with primary oversight 
jurisdiction may hold a hearing directed to the state- 
ment of the agency. The committee holding the hearing 
may recommend lo the Legislature the introduction of 
legislation making the rule a statutory standard or limit- 
ing or otherwise modifying the authority of the agency. 

(8) RULEMAKING RECORD.-In all rulemaking 
proceedings the agency shall compile a rulemaking 
record. The record shall include, i f  applicable, copies 
of: 

(a) All notices given for the proposed rule. 
(b) Any statement of estimated regulatory costs for 

the rule. 
(c) A written summary of hearings on the proposed 

rule. 
(d) The written comments and responses to written 

comments as required by this section and s. 120.541. 
(e) All notices and findings made under subsection 

(f) All materials filed by the agency with the com- 
mittee under subsection (3). 

(9) All materials filed with the Department of State 
under subsection (3). 

(h) All written inquiries from standing committees of 
the Legislature concerning the rule. 

Each state agency shall retain the record of rulemaking 
as long as the rule is in effect. When a rule is no longer 
in effect, the record may be destroyed pursuant to the 
records-retention schedule developed under s. 
257.36(6). 

(4). 

History.-s. 1. ch. 74-310; s. 3, ch. 75-191; s. 3, ch. 76-131: ss 1.2. ch. 76-276; 
s.  1. ch. 77.174; s. 13. ch. 77-290; s. 3, ch. 77.453: 5 .  2. ch. 76-26: s 2. ch. 78-425: 
s.  7. ch. 79-3; s.3. ch. 79-299; s. 69, ch. 79-400; s. 5. ch. 80-391; s. 1. ch. 81-309; 
S. 2. ch. 63-351: 5.  1. ch. 84-173; S. 2. Ch. 84-203: 5.  7. Ch. 85-104; S. 1. ch. 86-30: 
5. 3, ch. 67-385; 5.36. ch. 90-302; SS. 2. 4, 7. ch. 92-166: S. 63. ch. 93-167; S. 758. 
ch. 95-147; 5. 6. Ch. 95-295: S. 10. ch. 96-159; 5. 6. Ch. 96-320; 5 .  9. ch. 96-370; 
S. 3, Ch. 97-176; 5. 3, ch. 98-200. 

120.569 Decisions which affect substantial inter- 
ests.- 

(1) The provisions of this section apply in all pro- 
ceedings in which the substantial interests of a party 
are determined by an agency, unless the parties are 
proceeding under s. 120.573 or s. 120.574. Unless 
waived by all parties, s. 120.57(1) applies whenever the 
proceeding involves a disputed issue of material fact. 
Unless otherwise agreed, s. 120.57(2) applies in all 
other cases. Parties shall be notified of any order, 
including a final order. Unless waived, a copy of the 
order shall be delivered or mailed to each party or the 
party's attorney of record at the address of record. 
Each notice shall inform the recipient of any administra- 
tive hearing or judicial review that is available under this 
section, s. 120.57, or s. 120.68; shall indicate the pro- 
cedure which must be followed to obtain the hearing or 
judicial review; and shall state the time limits which 

Except for any proceeding conducted as pre- 
scribed in s. 120.56, a petition or request for a hearing 
under this section shall be filed with the agency. If the 

apply. 
(2)(a) 
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agency requests an administrative law judge from the 
division, it  shall so notify the division within 15 days 
after receipt of the petition or request. A request for a 
hearing shall be granted or denied within 15 days after 
receipt. On the request of any agency, the division shall 
assign an administrative law judge with due regard to 
the expertise required for the particular matter. The 
referring agency shall take no further action with 
respect to a proceeding under s. 120.57(1), except as 
a party litigant, as long as the division has jurisdiction 
over the proceeding under s. 120.57(1). Any party may 
request the disqualification of the administrative law 
judge by filing an affidavit with the division prior to the 
taking of evidence at a hearing, stating the grounds 
with particularity. 

(b) All parties shall be afforded an opportunity for a 
hearing after reasonable notice of not less than 14 
days; however, the 14-day notice requirement may be 
waived with the consent.of all parties. The notice shall 
include: 

1. A statement of the time, place, and nature of the 
hearing. 

2. A statement of the legal authority and jurisdic- 
tion under which the hearing is to be held. 

(c) Unless otherwise provided by law, a petition or 
request for hearing shall include those items required 
by the uniform rules adopted pursuant to s. 
120.54(5)(b)4. Upon the receipt of a petition or request 
for hearing, the agency shall carefully review the peti- 
tion to determine if it contains all of the required infor- 
mation. A petition shall be dismissed if it is not in sub- 
stantial compliance with these requirements or it has 
been untimely filed. Dismissal of a petition shall, at 
least once, be without prejudice to petitioner's filing a 
timely amended petition curing the defect, unless it 
conclusively appears from the face of the petition that 
the defect cannot be cured. The agency shall promptly 
give written notice to all parties of the action taken on 
the petition, shall state with particularity its reasons if 
the petition is not granted, and shall state the deadline 
for filing an amended petition if applicable. 

The agency may refer a petition to the division 
for the assignment of an administrative law judge only 
if the petition is in substantial compliance with the 
requirements of paragraph (c). 

All pleadings, motions, or other papers filed in 
the proceeding must be signed by the party, the party's 
attorney, or the party's qualified representative. The 
signature constitutes a certificate that the person has 
read the pleading, motion, or other paper and that, 
based upon reasonable inquiry, it is not interposed for 
any improper purposes, such as to harass or to cause 
unnecessary delay, or for frivolous purpose or need- 
less increase in the cost of litigation. If a pleading, 
motion, or other paper is signed in violation of these 
requirements, the presiding officer shall impose upon 
the person who signed it, the represented party, or 
both, an appropriate sanction, which may include an 
order to pay the other party or parties the amount of 
reasonable expenses incurred because of the filing of 
the pleading, motion. or other paper, including a rea- 
sonable attorney's fee. 

(d) 

(e) 
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before October 1,  1996, which exceeds the rulemaking 
authority permitted by this section. For those rules of 
which only a portion exceeds the rulemaking authority 
permitted by this section, the agency shall also identify 
the language o f  the rule which exceeds this authority. 
The Administrative Procedures Committee shall com- 
bine the lists and provide the cumulative listing to the ' 

a. The agency has not had sufficient time to 
acquire the knowledge and experience reasonably 
necessary to address a statement by rulemaking; 

Related matters are not sufficiently resolved to 
enable the agency to address a statement by 
rulemaking; or 

The agency is currently using the rulemaking 

b. 

C .  
President of the Senate and the Speaker of the House 
of Representatives. The Legislature shall, at the 1998 
Regular Session, consider whether specific legislation 
authorizing the identified rules, or portions thereof, 
should be enacted. By January 1, 1999, each agency 
shall initiate proceedings pursuant to s. 120.54 to 
repeal each rule, or portion thereof, identified as 
exceeding the rulemaking authority permitted by this 
section for which authorizing legislation does not exist. 
By February 1 ,  1999, the Administrative Procedures 
Committee shall submit to the President of the Senate 
and the Speaker of the House of Representatives a 
report identifying those rules that an agency had previ- 
ously identified as exceeding the rulemaking authority 
permitted by this section for which proceedings to 
repeal the rule have not been initiated. As of July 1 ,  
1999, the Administrative Procedures Committee or any 
substantially affected person may petition an agency to 
repeal any rule, or portion thereof, because it exceeds 
the rulemaking authority permitted by this section. Not 
later than 30 days after the date of filing the petition if 
the agency is headed by an individual, or not later than 
45 days if the agency is headed by a collegial body, the 
agency shall initiate rulemaking proceedings to repeal 
the rule, or portion thereof, or deny the petition, giving 
a written statement of its reasons for the denial. 

(3) All proposed rules or amendments to existing 
rules filed with the Department of State on or after 
October 1, 1996, shall be based on rulemaking author- 
ity no broader than that permitted by this section. A rule 
adopted before October 1,  1996, and not included on a 
list submitted by an agency in accordance with subsec- 
tion (2) may not be challenged before November 1, 
1997, on the grounds that it exceeds the rulemaking 
authority or law implemented as described by this sec- 
tion. A rule adopted before October 1, 1996, and 
included on a list submitted by an agency in accord- 
ance with subsection (2) may not be challenged before 
July 1, 1999, on the grounds that it exceeds the 
rulemaking authority or law implemented as described 
by this section. 

Nothing in this section shall be construed to 
change the legal status of a rule that has otherwise 
been judicially or administratively determined to be 
invalid. 

(4) 

tistory.-s 9 .  ch 96.159 

120.54 Rulemaking.- 
(1) GENERAL PROVISIONS APPLICABLE TO 

.(a) Rulemaking is not a matter of agency discre- 
tion. Each agency statement defined as a rule by s. 
120.52 shall be adopted by the rulemaking procedure 
provided by this section as soon as feasible and practi- 
cable. 

1. Rulemaking shall be presumed feasible unless 
the agency proves that: 

ALL RULES OTHER THAN EMERGENCY RULES.- 

procedure expeditiously and in good faith to adopt rules 
which address the statement. 

Rulemaking shall be presumed practicable to 
the extent necessary to provide fair notice lo affected 
persons of relevant agency procedures and applicable 
principles, criteria, or standards for agency decisions 
unless the agency proves that: 

Detail or precision in the establishment of princi- 
ples, criteria, or standards for agency decisions is not 
reasonable under the circumstances; or 

The particular questions addressed are of such 
a narrow scope that more specific resolution of the mat- 
ter is impractical outside of an adjudication to deter- 
mine the substantial interests of a party based on indi- 
vidual circumstances. 

(b) Whenever an act of the Legislature is enacted 
which requires implementation of the act by rules of an 
agency within the executive branch of state govern- 
ment, such rules shall be drafted and formally proposed 
as provided in this section within 180 days after the 
effective date of the act, unless the act provides other- 
wise. 

(c) No statutory provision shall be delayed in its 
implementation pending an agency's adoption of imple- 
menting rules unless there is an express statutory pro- 
vision prohibiting its application until the adoption of 
implementing rules. 

(d) In adopting rules, all agencies must, among the 
alternative approaches to any regulatory objective and 
to the extent allowed by law, choose the alternative that 
does not impose regulatory costs on the regulated per- 
son, county, or city which could be reduced by the 
adoption of less costly alternatives that substantially 
accomplish the statutory objectives. 

(e) No agency has inherent rulemaking authority, 
nor has any agency authority to establish penalties for 
violation of a rule unless the Legislature, when estab- 
lishing a penalty, specifically provides that the penalty 
applies to rules. 

An agency may adopt rules authorized by law 
and necessary to the proper implementation of a stat- 
ute prior to the effective date of the statute, but the rules 
may not be enforced until the statute upon which they 
are based is effective. 

Each rule adopted shall contain only one sub- 
ject. 

In rulemaking proceedings, the agency may 
recognize any material which may be judicially noticed, 
and it may provide that materials so recognized be 
incorporated into the record of the proceeding. Before 
the record of any proceeding is completed, all parties 
shall be provided a list of these materials and given a 
reasonable opportunity to examine them and offer writ- 
ten comments or written rebuttal. 

A rule may incorporate material by reference 
but only as the material exists on the date the rule is 

2. 

a. 

b. 

(1) 

(9) 

(h) 

(i) 
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