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Re: Docket No. 981890-EU, Generic Investigation of BépinsWlar -

Florida Reserve Margins U & o
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Dear Ms. Bayo:

Enclosed for filing are an original and fifteen copies of the
consolidated response of Duke Energy New Smyrna Beach Power Company
Ltd., L.L.P. and Duke Energy North America, L.L.C. to the motions
for reconsideration filed by FPL and FPC in the above-styled
docket.. I will appreciate your confirming receipt of this response
by stamping the attached filing copy thereof and returning same to
my attention.

As always, thanks to you and your Staff for your considerate
and professional assistance.

If you have any questions, please give me a call.

Cordially yours,

Robert Sche
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Generic investigation into the )
aggregate electric utility reserve ) DOCKET NO. 981890-EU
margins planned for Peninsular ) FILED: July 20, 1999
Florida )

)

CONSOLIDATED RESPONSE TO MOTIONS FOR RECONSIDERATION

Duke Energy New Smyrna Beach Power Company Ltd., L.L.P.
("Duke New Smyrna"), a party to the above-styled docket, and
Intervenor Duke Energy North America, L.L.C. ("DENA," formerly
known as Duke Energy Power Services, L.L.C., and collectively
with Duke New Smyrna, "Duke"), pursuant to Rule 28-106.204,
Florida Administrative Code (*F.A.C.") hereby file their
consolidated response to the motions for reconsideration
submitted by Florida Power Corporation ("FPC") and Florida Power
& Light Company ("FPL").

Background

1. This proceeding was commenced in December 1998,
pursuant to the Commission’s instructions following a discussion
of reserve margins, reliability, ten-year site plans, and related
issues at the Commission’s December 16, 1998 internal affairs
conference. On March 1, 1999, the Staff issued their preliminary
issues list for this proceeding. Included in these issues were
(1) whether the Commission should establish a minimum Peninsular
Florida planning reserve margin, (2) how that reserve margin
should be calculated and allocated among individual utilities,
and (3) whether various electric utilities, including FPL, FPC,
and Tampa Electric Company ("TECO") appropriately account for
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historical winter and summer temperatures when forecasting
seasonal peak loads for planning purposes.

2. On March 18, 1999, the Commission held the first issue
identification conference in this docket. On March 20, 1999, the
Commission issued its Order Establishing Procedure (the "First
OEP") for this docket. This First OEP stated that the purpose of
this docket is "to investigate planned, aggregate electric
utility reserve margins in peninsular Florida" and that the scope
of the proceeding will be "based upon the issues raised by the
parties and Commission staff up to and during the prehearing
conference, unless modified by the Commission." On May 21, 1999,
the Commission issued its Revised Order Establishing Procedure.

3. On May 24, FPL, TECO, LEAF, and Duke submitted their
preliminary issues lists. FPL's preliminary issues list included
the following as FPL’s proposed Issue 3:

Should the Commission adopt a reserve margin standard

for individual utilities in Florida? If so, what

should be the appropriate reserve margin criteria for

individual utilities in Florida? Should there be a

transition period for utilities to meet that standard?

TECO’s preliminary issues also included the following:

What is the appropriate reserve margin for Peninsular
Florida? (Issue 2);

Should there be a minimum of supply-side resources when
determining reserve margins? (Issue 3); and

How should individual utility’s reserve margins be
integrated into the aggregated reserve margin for
Peninsular Florida? (Issue 5).

4. On May 26, 1999, the Commission held the second issue

identification conference in the docket. FPL and FPC (and TECO)




were represented and otherwise fully participated at both issue
identification conferences. On May 28, 1999, the Commission
Staff published and distributed a revised list of issues pursuant
to the discussion at the May 26 issue identification conference.
FPL, FPC, and TECO subsequently moved for a status conference,
which motions were granted.

5. The requested conference was convened as a preliminary
prehearing conference on June 30, 1999. Following extensive
argument, Commissioner Johnson issued, on July 1, her Order
Clarifying Scope of Proceeding; Docket Procedures; and
Establishing Issues (Order No. PSC-99-1274-PCO-EU, hereinafter
"Order No. 99-1274"). 1In Order No. 99-1274, Commissioner Johnson
established certain issues as the subject matter of the hearings
scheduled in this docket and stated that the Commission’s
fundamental jurisdiction over the planning, development, and
maintenance of a coordinated electric power grid provided the
necessary statutory authority to conduct the investigation and to
make decisions regarding the issues identified in Order No. 99-
1274 based on a full evidentiary proceeding.

FPL’s and FPC’'s Motions for Reconsideration

6. On July 9, FPC moved for reconsideration of Order No.
99-1274, and on July 12, FPL also moved for reconsideration of
that Order. FPC’'s motion asserts that there has been no petition
filed to commence a formal adjudicatory proceeding, and that the
Commission has not taken any action to initiate a formal

proceeding that "provides the essential elements of such a




petition." FPC’'s Motion at 2. FPC goes on to assert that
"neither FPC nor any other utility was advised that either the
Commission or any party was alleging and then proposed to prove
facts that would affect or impair the substantial interests of
FPC or any other utility." Id. FPC further asserts that the
Commission has failed to give "legally sufficient notice” of the
proceeding and of any charges against FPC. FPC's Motion at 6-7.
FPC's position appears to be that the notice provided by the
Commission’s orders to date do not satisfy either the notice
requirements or due process requirements under the Florida
Administrative Procedure Act and the Florida and United States
Constitutions. Id.

7. FPL asserts that this docket was conceived to be a
generic investigation, not one in which decisions "determining or
affecting the substantial interests of public utilities in
Florida" would be made; that the docket and the procedures herein
have implications for FPL'’s due process rights; and that the PSC
did not initiate a proceeding in which the PSC might determine
FPL's substantial interests. FPL’s Motion at 3-4. FPL asks the
Commission to reconsider the conclusion of Order No. 99-1274 that
the scope of the docket will include the manner in which reserve
margins are calculated, the level of reserve margins considered
adequate, and the remedial action, if any, which must be taken to
assure adequate reserve margins, apparently arguing that these
subjects are not within the scope contemplated by the

Commission’s initial authorization of an investigation of




methodological issues relating to reserve margins. FPL’s Motion
at 7.

8. FPL’'s Motion also states that "FPL does not gquestion in
this docket the Commission’s authority to investigate reserve
margins either narrowly or broadly," but rather maintains that
the docket was and is intended to be an investigation of reserve
margin methodology. FPL also acknowledges that the Commission
may choose to expand the scope of the docket, but contends that
the PSC has not yet done so. FPL’s Motion at 7.

9. Duke Energy New Smyrna and DENA respond as follows.

Notice
10. Legally sufficient notice must be reasonable, Varney v.

Florida Real Estate Comm'n, 515 So. 2d 383 (Fla. 5th DCA 1987),

and must inform the affected party of its rights to request a
hearing and of the time limits for doing so. Henry v. State,
Department of Administration, 431 So. 2d 677, 680 (Fla. 1st DCA
1983). Notice must also inform persons of the action the agency

is contemplating or the charges it is making. See Wagman v.

Florida Board of Medicine, 590 So. 2d 12, 13-14 (Fla. 1lst DCA
1991); see also Inquiry Concerning Davey, 645 So. 2d 398, 406 n.3
(Fla. 1994). The Florida APA requires "reasonable notice of not
less than 14 days." Fla. Stat. § 120.569(2)c (1997).

11. Here, Duke submits that the Commission has given
legally sufficient notice of all actions that it is contemplating
taking in this proceeding. The hearings in this docket have been

scheduled and announced in procedural orders, and the principal




subjects of the hearing have been identified since, at the very
latest, May 28. Duke submits that notice on May 28 for testimony
to be filed on August 9 (now August 16) for a hearing to be held
on September 28 and 29 (now November 2 and 3) is entirely
reasonable. Moreover, as of the issuance of Order No. 99-1274 on
July 1, the precise issues to be addressed in the docket have
been identified. Furthermore, these are not new issues: the
Commission Staff’s first issues list included several key issues
relating to determining whether reserve margins are being
accurately calculated, and the First OEP, issued on March 20,
clearly stated that the issues in this docket would be those
raised by the parties and the Commission Staff. Moreover, both
FPL's and TECO's preliminary issues lists submitted on May 24
included issues relating to whether there should be individual
utility reserve margins. Clearly, at least FPL and TECO had
notice that such issues were fair game to be addressed in this
docket. Duke alsc understood the concerns being addressed in
this docket to encompass specific issues relating to the adequacy
of reserve margins, and believes that the issues raised are
appropriate to the Commission’s investigation as announced. Even
if the earlier notice were somehow insufficient or defective, the
scheduling of the hearing, the publication of the testimony
filing and hearing dates, and the express identification of the
issues to be addressed would have cured such defects.

12. Moreover, Duke believes that no "charges" have been

levied against any public utility or electric utility. The




Commission has not "accused" or “charged" any utility with a
violation of rule or statute. Rather, the Commission has
identified substantive issues within its jurisdiction on which it
plans to take evidence, make findings, and possibly adopt
Peninsular Florida and utility-specific reserve margins as
planning standards. This latter step may, at some point, require
rulemaking, in which case the Commission may will presumably
determine to proceed with such rulemaking pursuant to Issue 19,
the "follow-up action" issue identified in Order No. 99-1274.

Due Process

13. Due process considerations, the Administrative
Procedure Act, and Chapters 25-22 and 28-106, F.A.C., require
adequate notice (see above) and the "opportunity to respond, to
present evidence and argument on all issues involved, to conduct
cross—-examination and submit rebuttal evidence, to submit
proposed findings of facts and orders, to file exceptions to the
presiding officer’s recommended order, and to be represented by
counsel or other qualified representative." Fla. Stat. §
120.57(1)(b) (1997). The Commission’s procedural orders and
rules governing this docket provide for all of these due process
rights.

Conclusion

14. The Commission has the statutory authority to proceed
with this docket as it sees fit. See Fla. Stat. §§ 366.04(5) &
366.05(8) (1997). The Commission may proceed as set forth in

Order No. 99-1274 or revert to a less formal procedure.




Regardless of procedural form, the issues set forth in Order No.
99-1274 are important issues that relate directly to the
reliability of Florida’'s electric power supply system.

15. The utilities’ arguments that notice of the subject
matter of this proceeding has been insufficient and that due
process rights will be violated if the Commission proceeds as set
forth in Order No. 99-1274 are misplaced. Much of FPL’s and
FPC’'s arqguments are semantic, suggesting that because the
Commission used the phrase "generic investigation" in initiating
the docket, it cannot have subsequently expanded the proceeding
to encompass decisions regarding the substantive issues set forth
in Order No. 99-1274. These arquments are spurious; even FPL
concedes that the Commission has the authority to investigate
reserve margins narrowly or broadly, as well as the authority to
expand the scope of the docket.

16. The fact is that the Commission, speaking through its
designated prehearing officer and through Order No. 99-1274, has
given sufficient notice of the issues being addressed, i.e., a
minimum of ten weeks, from May 28 (the date on which the revised
issues list was published following the second issue
identification conference) to August 9 (the previously scheduled
testimony filing date). The period of effective notice from the
May 28 publication of the revised issues list to the hearings
was, even on the previous schedule, three months (May 28 to
September 28). By establishing the issues to be addressed in

Order No. 99-1274, the Commission has fairly and adequately




apprised all parties of the actions that it is considering
taking, including follow-up action in future proceedings as such
may be identified in the instant case. Finally, all due process
requirements -- notice, the opportunity to present direct and
rebuttal evidence and argument, the opportunity to conduct cross-
examination, and others -- have been or will be satisfied by the
procedures established by the Commission’s procedural orders and
rules.

WHEREFORE, Duke New Smyrna and DENA believe that it would be
inappropriate for the Commission to grant reconsideration of
Order No. 99-1274.

Respectfully submitted this 20th day of July, 1999,
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Robert Scheffel Wrig
Florida Bar No. 9667

John T. Lavia, III

Florida Bar No. 853666
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310 West College Avenue (ZIP 32301)
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Attorneys for Duke Enerqgy New Smyrna
Beach Power Company Ltd., L.L.P.
and
Duke Energy North America, L.L.C.




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing, filed on
behalf of Duke Energy Power Services, has been furnished by hand

delivery (*) or U.S. Mail on this
the following:

Robert V. Elias, Esqg.*

Leslie J. Paugh, Esg.*

Division of Legal Services
Florida Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Paul Sexton, Esg.

Thornton J. Williams, Esq.
Thornton Williams & Associates
P.0O. Box 10109

Tallahassee, FL 32302

Matthew M. Childs, Esqg.
Steel Hector & Davis

215 S. Monroe St., Suite 601
Tallahassee, FL 32301-1804

Jeffrey A. Stone, Esqg.
Beggs & Lane

P.0. Box 12950
Pensacola, FL 32756-2950

Michelle Hershel, Esq.

FL Electric Cooperative Assoc.
P.O. Box 590

Tallahassee, FL 32302

Joseph A. McGlothlin, Esqg.

Vicki Gordon Kaufman, Esq.
McWhirter, Reeves, McGlothlin et al
117 S. Gadsden St.

Tallahassee, FIL 32301

John W. McWhirter, Jr., Esq.
McWhirter, Reeves, McGlothlin et al
P.0. Box 3350

Tampa, FL 33601-3350

Ken Wiley

FL Reliability Coordinating Council
405 Reo Street, Suite 100

Tampa, FL 33609
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day of July, 1999, to

Gail Kamaras, Esqg.
Debra Swim, Esq.

LEAF
1114 Thomasville Road
Suite E

Tallahassee, FL 32303

. John Roger Howe, Esqg.

Office of Public Counsel
111 W. Madison Street
Room 812

Tallahassee, FL 32399

James A. McGee

Florida Power Corporation
P.0. Box 14042

St. Petersburg, FL 33733

Richard aA. Zambho
598 SW Hidden River Aave.
Palm City, FL 34990

Jon Moyle, Esg.

Moyle, Flanigan, Katz,
Kolins, et al

210 8. Monroe St.

Tallahassee, FL 32301

Lee L. Willis, Esq.
James D. Beasley, Esqg.
Ausley & McMullen

P.O. Box 391
Tallahassee, FL 32302

Frederick M. Bryant, Esqg.
FL Municipal Power Agency
2010 Delta Boulevard
Tallahassee, FL 32315

James Swartz

City of Homestead

675 N. Flagler Street
Homestead, FL 33030



Gary Lawrence
City of Lakeland
501 East Lemon St.
Lakeland, FL 33801

Rex Taylor

City of Vero Beach
P.0O. Box 1389

Vero Beach, FL 32961

Raymond O. Manasco, Jr.
Gainesville Regional Utilities
P.O. Box 147117

Station A-138

Gainesville, FL 32614

Ben Sharma

Kissimmee Utility Authority
P.O. Box 423219

Kissimmee, FL 34742

Harvey Wildschuetz

City of Lake Worth Utilities
1900 Second Avenue, North
Lake Worth, FIL 33461

Charles A. Russell

Florida Keys Electric Cooperative

P.0O. Box 377
Tavernier, FL 33070

Tracy E. Danese

Jacksonville Electric Authority

21 West Church Street, T-16
Jacksonville, FL 32202

Gary Sasso, Esq.

Carlton Fields

P.O. Box 2861

St. Petersburg, FL 33731

W

Attorney

11

J. Paul Wetzel
City of St. Cloud
1300 Ninth Street
5t. Cloud, FL 34769

Thomas W. Richards
Fort Pierce Utilities
P.0O. Box 3191

Ft. Pierce, FL 34948

Dean Shaw

City of Ocala
P.0O. Box 1270
Ocala, FL 34478

Timothy Woodbury
Seminole Electric Coop.
P.O. Box 272000

Tampa, FL 33688

Richard G. Feldman
City of Tallahassee
300 South Adams Street
Tallahassee, FL 32301

T. B. Tart
Orlando Utilities Comm.
P.0. Box 3183

Orlando, FL 32802

Larry J. Thompson

Utility Board of the
City of Key West

P.0. Drawer 6100

Key West, FL 33041

Al



