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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

In the Matter of : DOCKET NO. 980569-PU 

Proposed amendments to Rules : 
25-4.002, F.A.C., Application : 
and Scope; 25-4.414, F.A.C., 
Minimum Filing Requirements for: 
Rate of Return Regulated Local : 
Exchange Companies; Commission : 
Designee; 25-4.202, F.A.C., 
Construction and Waivers; 
25-24.455, F.A.C., Scope and : 
Waiver; 25-6.002, F.A.C., 
Application and Scope; 
25-6.043, F.A.C., Investor- 
Owned Electric Utility Minimum : 
Filing Requirements; Commission: 
Designee; 25-60438, F.A.C., 
Non-Firm Electric Service - 
Terms and Conditions; 
25-17.087, F.A.C., Intercon- 
nection and Standards; 
25-30.010, F.A.C., Rules for : 
General Application; 25-30.011,: 
F.A.C., Application and Scope; : 
25-30.436, F.A.C., General 
Information and Instructions : 
Required of Class A and B 
Water and Wastewater Utilities : 
in an Application for Rate 
Increase; 25-30.450, F.A.C., 
Burden of Proof and Audit 
Provisions; 25-30.455, F.A.C., : 
Staff Assistance in Rate Cases;: 
25-30.456, F.A.C., Staff 
Assistance in Alternative Rate : 
Setting; 25-30.570, F.A.C., 
Imputation of Contributions- 
in-Aid-of-Construction; and 
25-30.580, F.A.C., Guidelines : 
for Designing Service 
Availability Policy. 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ - _ _ _ _ _ _  
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BEFORE : 
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RULE HEARING 
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COMMISSIONER E. LEON JACOBS, JR. 

Thursday, August 12, 1999 
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Concluded at 11:05 a.m. 
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Room 148 
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Tallahassee, Florida 
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FPSC Commission Reporter 
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APPEARANCES: 

MATTHEW M. CHILDS, Steel, Hector & Davis, 

215 South Monroe Street, Suite 601, Tallahassee, 

Florida 32301, appearing on behalf of Florida Power & 

Light Company. 

JAMES D. BEASLEY, Ausley & McMullen, Post 

Office Box 391, Tallahassee, Florida 32302, appearing 

on behalf of Tampa Electric Company. 

CHRISTIANA MOORE, Florida Public Service 

Commission, Division of Appeals, 2540 Shumard Oak 

Boulevard, Tallahassee, Florida 32399-0870, appearing 

on behalf of the Commission Staff. 
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EXHIBITS 
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1 - Composite Exhibit 

2 - FPL Workshop Documents 
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ID. ADMTD. 

14 14 

14 14 

69 

FLORIDA PUBLIC SERVICE COMMISSION 



5 

1 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1 7  

18 

19 

21 

22 

23 

2 4  

25 

P R O C E E D I N G S  

(Hearing convened at 9:35 a.m.) 

CHAIRMAN GARCIA: Good morning. We will get 

started. I do want to let you know, Commissioner 

Clark will not be with us today and Commissioner 

Johnson is running a little bit late, but we'll go 

ahead and get started. If counsel could read the 

Notice. 

MS. MOORE: Yes. This hearing is being held 

pursuant to Section 120.54 Subsection ( 3 ) ( C )  of 

Florida Statutes on a Notice of Rulemaking that was 

issued on December 18, 1998, and published in the 

Florida Administrative Weekly on December 31, 1938 - -  

1998, and a Notice of Hearing subsequently issued on 

March 17, 1999 and published in the F.A.W. on 

March 26, 1999. 

CHAIRMAN GARCIA: Okay. Take appearances. 

MR. CHILDS: Commissioners, my name is 

Matthew Childs of the firm of Steel, Hector and Davis. 

I'm appearing on behalf of Florida Power & Light 

Company. 

MR. BEASLEY: Commissioners, James D. 

Beasley of the law firm of Ausley & McMullen appearing 

on behalf of Tampa Electric Company. 

MS. MOORE: Christiana Moore with the Public 
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Service Commission, Division of Appeals, appearing on 

behalf of Staff. With me are Craig Hewitt, John 

Slemkewicz, Connie Kummer and Mark Futrell from the 

Commission Staff in case there are any questions. 

CHAIRMAN GARCIA: Okay. We're going to try 

to keep this informal and we'll follow the procedure 

laid out in the prehearing order, so we will begin 

with you, I guess, Mr. Childs or does Staff want to 

make - -  I'm sorry. Staff did have to make a 

presentation. 

MS. MOORE: We were going to make some 

introductory - -  a summary. 

CHAIRMAN GARCIA: Go ahead. Sorry, Chris. 

MS. MOORE: That's okay. Commissioners, 

this is the rule docket where the Commission is 

proposing to repeal various waiver and variance 

provisions that appear in about 15 of its rules. 

As you know, the 1996 rewrite of the 

Administrative Procedure Act, Chapter 120, the 

Legislature adopted Section 120.542 to govern rules, 

waivers and variances and they also adopted Section 

120.536 which require agencies to report to the Joint 

Administrative Procedures Committee, the JAPC, on 

rules that exceed it's rulemaking authority. And if 

legislation is not enacted to adopt or to authorize 
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those rules by 1998, the agencies are required to 

repeal them. 

In the fall of 1997 the Commission approved 

a list of the rules and submitted it to the JAPC who 

forwarded it to the Legislature. Commission didn't 

seek legislation to authorize those rules, and 

because, as it stated in the letter to the Legislature 

to the JAPC, that authority is now in Section 120.542, 

and specific Uniform Rules of Procedure have been 

adopted by the Administration Commission. 

I think why we're here today is because 

there is a fundamental difference of opinion between 

Florida Power & Light and Tampa Electric Company and 

Commission legal counsel about the significance of the 

statute, Section 120.542, and whether the Commission 

has some separate surviving overriding implied 

authority to waive its rules and not to follow the 

waiver procedures and standards in Chapter 120. 

We don't think so because of the plain 

language of the statute and Section 120.542 and the 

definitions of variance and waiver. 

The definitions say that any waiver and any 

variance must conform to the standards in Chapter 120 

and in the uniform rules. And Section 120.542 (1) 

says, "agencies are authorized to grant variances and 
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waivers to requirements of their rules consistent with 

this section and with rules adopted under the 

authority of this section." 

So we think the Legislature made it pretty 

clear that all agencies, not - -  excepting the PSC, 

must follow Section 120.542 unless they have another 

specific statute that allows it to waive its rules, 

because in - -  Subsection 1 provides that it is 

supplemental and does not abrogate the variance and 

waiver provisions in any other statute and doesn't 

recognize waiver provisions in existing rules, just 

statutes. 

And in my opinion, those other provisions 

must be explicit, not implied. So you have to look at 

our statutes and see if there are any other variance 

or waiver provisions, and we just can't find any in 

Chapter 3 6 6 .  

We're well aware that the Legislature 

intended to encourage flexibility and that's why they 

put the waiver and variance provisions in Chapter 120. 

The fact that the PSC wasn't one of the problem 

agencies, wasn't one that was too rigid in the 

applying its rule, doesn't really matter because 

there's nothing in Chapter 120 that says it doesn't 

apply to the Commission. 
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If it were not for Section 1 2 0 . 5 4 2  perhaps 

the Commission would - -  and I don't think maybe the 

Commission would have included its waiver rules on the 

list that it sent to the JAPC saying that it didn't 

have the authority. But with a statute that expressly 

provides for waivers and expressly provides for the 

procedures and the notice requirements which are 

supposed to be uniform for all agencies, we concluded 

that we didn't have special or separate authority, 

either implied or expressed, and that we must follow 

Section 1 2 0 . 5 4 2 .  

I think that's all for now. 

COMMISSIONER DEASON: I have a question. Is 

it your position that before the Commission can have 

specific waiver language within its rule, that the 

Commission - -  there has to be specific statutory 

authority to first adopt that rule? And second, that 

the Commission has authority to grant waivers of that 

rule? 

MS. MOORE: Yes, it is. 1 think we can have 

rules that provide exceptions, that give some 

standards for those exceptions. We can recognize that 

the rules aren't always applicable in every situation, 

but I think we have to have standards for those. 

Otherwise, we need a specific statute; a statute that 
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says the Commission by rule can waiver - -  can waive - -  

the Commission can waive its rules. 

COMMISSIONER DEASON: Well, the language 

that's at issue here that is being recommended that it 

be deleted or repealed, are there standards that are 

implied in the granting of the waivers different from 

the standard that is within 120.542? 

MS. MOORE: I think there are some express 

standards in our rule waiver provisions that are 

different; unreasonable difficulty or un - -  

impractical, words like that that are different than 

the standards in the statute. 

COMMISSIONER DEASON: The words may be 

different, but is the standard different? 

MS. MOORE: Well, I guess it would depend on 

how the Commission applies it, but, yes, it seems to 

be. Unreasonable difficulty may not be the same as 

substantial hardship, but then the Commission could 

interpret - -  

COMMISSIONER DEASON: Well, what's the 

difference between unreasonable difficulty and 

substantial hardship? Are we in an exercise here 

for - -  for practical purposes does it make any 

difference, I guess, is my question. 

MS. MOORE: Whether repealing these, does 
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it - -  

COMMISSIONER DEASON: 

MS. MOORE: Well, if 

COMMISSIONER DEASON: 

repeal these Sections? 

Yes. 

the Commission - -  

Have we been told to 

MS. MOORE: Excuse me? 

COMMISSIONER DEASON: Have we been told to 

repeal this; these rules that are being - -  have we 

been told specifically to repeal them? 

MS. MOORE: Yes. The statute says repeal - -  

we must initiate rulemaking to repeal rules that we 

had on that list if the Legislature in a subsequent 

Section - -  session did not enact language to authorize 

us. 

COMMISSIONER DEASON: But apparently we have 

authority to have the rule. You're saying we just 

don't have authority to waive the rule. 

MS. MOORE: Yes. We have authority for the 

substantive provisions and we have authority to put 

exceptions in our rules. 

COMMISSIONER DEASON: So, if we have the 

authority to adopt a rule, and a lot of the language 

in adopting those rules we're implementing language 

like fair and reasonable and things of that nature 

which are subjective in nature, does that also imply 
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that we have the ability to waive that on a 

case-by-case basis? 

MS. MOORE: And - -  

COMMISSIONER DEASON: I guess what I'm 

saying is, if you have the authority to adopt a rule, 

is it implicit in that that you also have the 

authority to waive the rule? 

MS. MOORE: I don't think so any longer. 

The - -  that used to be the case according to the 

courts that - -  and Section - -  Section 120.68, the 

statutes, allowed an agency to deviate from its rules 

if it explained the deviation. That was changed in 

1984 by the Legislature to then - -  to take out the 

authority to explain it and avoid a reversal so 

that - -  I think after that is when we adopted 

particular waiver provisions in our rule - -  rules. 

And - -  but in 1996 the Legislature chose to 

put in specific provisions for waivers and variances 

including notice and an opportunity for other parties 

to come in and participate and object to a waiver or 

variance. 

I think we also have a problem in that when 

you have a rule and you put exceptions or waiver 

provisions in, you need to have some standards to 

avoid being applied arbitrarily and capriciously, and 
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also to avoid a determination that it's an invalid 

delegation of legislative authority because there are 

inadequate standards; the parties that are regulated 

by the rule, the parties that are effected. 

Otherwise, consumers do have a right to some 

predictability and some knowledge of the standards 

that will be applied and so that the rules aren't 

applied differently to different persons. 

CHAIRMAN GARCIA: Very good. Mr. Childs. 

MR. CHILDS: Commissioners, the Staff has 

put together an exhibit for this hearing and I would 

like to ask that in addition to that - -  which includes 

notices and various filings that were made in the 

docket. And I'd like to ask that also as an exhibit 

that there be included FPL's June 12, 1998 request for 

a hearing and - -  excuse me - -  request for a workshop, 

and FPL's July 14, 1998 comments following up on that 

workshop, and I have copies for everyone. If it's 

appropriate to mark that, I'd appreciate that. 

CHAIRMAN GARCIA: Ms. Moore. 

MS. MOORE: I have no objection. We do also 

have Composite Exhibit No. 1 that we had not - -  I 

believe the court reporter has marked it, but we'd 

like it entered into the record, too. 

CHAIRMAN GARCIA: Okay. All right. So 
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entered and numbered. This is the booklet that Staff 

has? 

MS. MOORE: Yes. 

(Exhibit No. 1 marked for identification and 

received in evidence.) 

CHAIRMAN GARCIA: Okay. And then No. 2 will 

be Composite Exhibit - -  FPL's Composite Exhibits of 

its filing for a workshop, and Mr. Childs, why don't 

you give me a short title for that. 

MR. CHILDS: Why don't we include it, FPL 

Workshop Documents. 

CHAIRMAN GARCIA: Okay. That will be 

numbered Exhibit No. 2 then. 

(Exhibit No. 2 marked for identification and 

received in evidence.) 

MR. CHILDS: Thank you, Mr. Beasley. If 

it's appropriate, I'll just continue with some 

comments now. 

I want to explain, Commissioners, that this 

is a rule docket. A lot of times rule dockets don't 

receive a lot of attention. This appears to be a 

technical docket having to do with some legal issues 

relating to the interpretation of the revisions to the 

Administrative Procedure Act and the Commission's 

authority. 
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The proposed revisions, although maybe not 

large in language or words, are very significant 

because they relate to waivers of the Commission's 

rules. And, for instance, I think I pointed out in 

one of our comments, if you look at Chapter 25-6 just 

the index of rules is nearly a page and a half of 

25-6. And out of that, it is proposed to repeal the 

waiver provision for those rules. And that would put 

everyone in the position of complying with the waiver 

provisions of 120.542 and the implementing 

regulations, which there is some difference, I think. 

There's the - -  you know, the potential that you have 

to have hearings and notice to other people that may 

be interested or participate. 

So that - -  for instance, if you have a 

filing requirement to make to the Commission under 

Rule 25-6, you have a filing requirement and you find 

out that you've got a problem, like we did a number of 

years ago when we had a hurricane; we had a filing 

requirement to make, and if we had a problem making 

the filing, we had to comply with 120.542. I'm not 

going to suggest that this Commission couldn't find 

some emergency way, under those circumstances, to 

address the problem. 

But what's happened is, is that we've now 
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been put into a different approach for obtaining 

waivers. It's cumbersome. It's expensive and it's 

time consuming. And I find that ironic since 1 2 0 . 5 4 2  

was intended to be remedial with the Legislature 

finding that the application of rules by agencies 

without the ability to grant a waiver produced 

unintended consequences and was burdensome, so they 

adopted a statute that they said was remedial and it's 

now being interpreted to eliminate some authority that 

we think you may have. That's the reason we're 

concerned about it. 

There is actually another reason. And that 

is, it is our position that a rule with a waiver 

provision is - -  they're not divisible. You can't just 

say, well, we adopted a rule with a waiver provision 

and we evaluated the impact on everyone of the rule 

with the waiver provision, but now we're going to do 

away with the waiver provision and there is no 

difference. There's a substantial difference. If a 

rule doesn't have the same waiver provision, there is 

a significant additional burden on everyone subject to 

the rule. 

That has not been noticed or evaluated in 

the docket and we think that - -  that it was overlooked 

and I can understand why it was overlooked under the 
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circumstances, but we don't think it should be. 

One of the reasons that I asked that these 

two additional documents be made part of the record 

is, candidly, we've been trying to have the Commission 

address the rationale for the proposed repeal of the 

rules on waiver, and we don't believe we've had that 

rationale given to us. 

It has been stated that the Legislature 

adopted 120.536 and adopted 120.542 and then there was 

a lot of discussion about Section 120.542 and the 

waiver language in that statute. 

First let me go back to 120.536 which wasn't 

discussed too much today. And incidentally, when this 

rule was noticed - -  when the rule amendment was 

noticed, 120.536 was identified as one of the bases 

for the action. 

It is that Section 120.536 - -  it is that 

section alone that directs agencies to identify those 

rules for which they lack authority. And it is 

those - -  the revisions that is addressed in Section 

120.536 (2). And it says, by October of 1997 each 

agency shall provide to the Administrative Procedures 

Committee a listing of each rule or portion of rule 

adopted by that agency which exceeds the rulemaking 

authority permitted by this section. 
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Now, if you read this section - -  and 

Subsection 1 addresses the debate that's been going on 

for years, and it addresses it by saying that "a grant 

of rulemaking authority is necessary, but not 

sufficient to allow an agency to adopt a rule; 

specific law to be implemented is also required." 

3gency shall have authority" - -  well, that's the 

language. 

a 

"No 

I'm not going to read it more than that. 

But to make this point, the issue was, as to 

all agency rules, did the agency have the specific 

authority to adopt the rule? 

Now, when we started this docket we said, 

well, wait a minute. You know, the Public Service 

Commission is not a member of the executive - -  or is 

not an executive branch agency. The delegation issue, 

the Constitutional question on delegation of authority 

that was of great concern in the amendment to the APA 

may not apply the same way to the Public Service 

Commission because it's a legislative agency. 

In addition, at that time there was a case 

pending before the First District Court of Appeals 

called Consolidated Tomoka, which we identified. And 

there was a holding that, well, the agencies did have 

authority for rules so long as it was an 

implementation of their general authority. There was 
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a big complaint and a lot of members of the 

administrative bar got exercised about that and it 

ultimately ended up with a more recent amendment to 

that section of APA this year, effective this year, 

which attempted to address that specific authority 

quest ion. 

But my point was this. When the rule was 

when it was started out, that remedial action on 

1 2 0 . 5 3 6  had not been taken, but nevertheless, this 

19 

_ _  

Commission had identified on its filing with the Joint 

Administrative Procedures Committee these rules as 

being in excess of their authority under 1 2 0 . 5 3 6 .  

And so my question is then, in this docket 

there ought to be an explanation of why this 

Commission doesn't have authority for these waiver 

provisions. 

Now, I would suggest that at some time the 

Commission thought these rules were valid, and they 

applied these rules, and clearly, they thought these 

rules were valid, including the waiver provisions. 

They thought they had authority. 

So our question was, I1Well, what is it that 

changed? What is it that changed under the law?" And 

really our belief is that it's not sufficient for the 

agency to say, llwell, we put it on a list and since we 
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put it on list as one for which we lacked authority, 

then we have to go through the process of repealing 

the rule later on without any questions being asked." 

Our view is, is that if it's rulemaking, 

it's subject to the same procedural requirements as 

any other administrative action and that requires this 

to be evaluated. 

Once again, I'm saying, we're concerned 

about the thought process which says you have rules 

that are - -  they're comprehensive. I started to say 

they're burdensome. 

They're comprehensive rules. I think the 

rules can be burdensome if you are confronted with a 

structured waiver provision that is in - -  as in the 

statute. 

For instance, another illustration. One of 

the things that is a required showing - -  and I think, 

Commissioner Deason, I think you asked this question. 

One of the required showings is - -  under 120.542, is 

that the statute that's at issue which is being 

implemented by the rule, will be - -  the purpose of the 

statute will be accomplished, even with the waiver. 

And my question is, what statute? 

Many of these rules were adopted in the 

first instance by this Commission not to implement 
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specific statutes, but to implement general authority 

conferred upon the Commission, which raises the 

following point. 

It seems to me that the rationale may be 

that the Commission lacks authority for the waiver - -  

lacks specific authority for the waiver provisions, 

but no thought is given to whether that same rationale 

is applicable to the substantive rule. 

And I was concerned from the very beginning 

that if you start opening the door that way, that - -  

to say that the waiver provision is beyond our 

authority, then you have, I think, pointed the finger 

at the substantive rule and said, we have to ask the 

same question there, where is our specific authority. 

NOW, the issue was, I said, addressed by the 

Legislature this time around and there's a more 

current amendment to the APA. I don't think there's 

been any - -  that I've seen, any additional rationale 

provided as to what the most current amendment to the 

law does with respect to these waiver provisions. 

Now, 120.542, I do disagree with the Staff 

interpretation, but I really have also tried to get 

from them an explanation. I think they have a feeling 

that they're right and wonder why I ask the question. 

But, let me read the introductory sentence that 
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says - -  of 120.542. It says, "strict application of 

uniformly applicable rule requirements can lead to 

unreasonable, unfair, and unintended results in 

particular instances.I1 

NOW, then the idea is, is that if you - -  and 

I think this is a rationale expressed to you. If this 

Commission had not had a separate statute providing 

waivers, then you didn't have any authority for there 

to be a waiver - -  you don't have any authority to 

grant a waiver. So you are left with only the 

remedial statute. 

And I thought, well, historically that's 

kind of strange because historically for 30, 40 years 

this Commission has had rules and has had waivers and 

has attempted to address this very concern. 

The Staff does make an argument that the 

existence or the reference in the 120.542 to - -  and 

1'11 read the sentence. The sentence they're 

referring to reads, "This section is supplemental to 

and does not abrogate the variance and waiver 

provisions in any other statute.I1 

And they're reading that to say, "Well, it 

does, therefore, abrogate the variance and waiver 

provisions in any rule." My question is, why is that? 

If you're going to reach that conclusion 
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then I think there has to be some sort of a rule of 

statutory construction that would lead to that result 

and I'm not aware of it. I've asked for it and I'm 

not aware of it. 

I think that the wording - -  and I say this. 

I think that the wording of 1 2 0 . 5 4 2 ,  the definition 

sections that the Staff identifies, the section of the 

uniform rules that the Staff identifies, appear to be 

comprehensive. However, I would - -  one of the things 

that they talk about is that the - -  is that the - -  

that wording suggests, therefore, that you can't have 

a contrary or a different method of rule waiver. 

And I want to come back to the very sentence 

that I just read and said - -  that says that, ''This 

section is supplemental to and does not abrogate the 

variance and waiver provisions in any other statute.'' 

If that's so then the language that appears to be 

comprehensive in 120.542 and in the rules that 

implement it, has to - -  has to recognize that there is 

an exception to that at least for other statutes. 

And I'm - -  I guess I come back to the point 

that it has a great impact on us. It seems to us that 

it changes the substantive rule so that with the 

different waiver provision being applicable it's going 

to be costly to those that are regulated. 
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The rationale about impact on others, impact 

on customers; with all due respect, I think what we're 

really talking about is a legal question here of, 

under 120.536 does the Commission have authority for 

this rule. And I know that 120.542 has been added as 

a reason for that, but I don't even think that 

120.542, that issue, and 120.536, extent of authority, 

are necessarily inclusive of one another. 

In other words, if this Commission had 

sufficient authority for the rule in the first 

instance, then I don't see how you would read 120.542 

as taking that authority away. 

So I think you can't read them, 120.542 and 

120.536, as being independent grounds for the action 

that is proposed to be taken. 

COMMISSIONER JACOBS: Can I ask a quick 

quest ion? 

MR. CHILDS: Sure. 

COMMISSIONER JACOBS: Would it be fair to 

say then, that under your analysis one or more of 

these proposed or repealed rules should not have even 

been identified because that was reckless or 

underlying authority? 

MR. CHILDS: That's right. 

COMMISSIONER JACOBS: Okay. And then - -  
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MR. CHILDS: And we were left - -  I was left 

with this question. You know, I thought, well, the 

Commission's gone ahead and identified these rules as 

being ones for which it lacks authority and didn't ask 

for there to be any additional authority granted. 

Well, now where are we? Is it because they 

didn't make that request now that we have to follow 

through and just go ahead and repeal a rule? And I 

thought, well, you know, it's not pretty, but it has 

an adverse impact and I don't think they're right. 

COMMISSIONER JACOBS: And you necessarily 

take a narrow interpretation of 120.542, which, I take 

it, Staff, you see 120.542 much broader? You see it 

as a restatement, in essence, of the law variances - -  

of the administrative variances, I assume? 

MS. MOORE: Absent express provision in one 

of our statutes, I see it as occupying the field. 

COMMISSIONER JACOBS: I noticed that - -  in 

something that I was looking at here. That the 

Administrative Commission was supposed to promulgate 

rules regarding 120.542. Has that been done? 

MS. MOORE: Yes. That was done in 1997, I 

believe, Uniform Rules of Procedure on granting 

waivers and variance. 

COMMISSIONER JACOBS: Do they give any 
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guidance as to what the scope should be in 

interpreting 120.542? How we should interpret it? 

MS. MOORE: They're procedural. There are 

other statutes to the uniform rules apply to all 

agencies and agencies cannot deviate from those 

uniform rules unless they get an exception - -  as long 

as the topic is within the scope of the Uniform Rules 

of Procedure. We can't deviate unless we get an 

exception to them. 

COMMISSIONER JACOBS: And Mr. Childs raises 

the issue, that, 'IWell, does that fully apply to the 

Commission because of the quasi-legislative hat that 

we wear? I '  

MS. MOORE: Yes. The APA does fully apply 

to the Commission. There's case law to support that. 

Yes. All of the APA. 

MR. CHILDS: I'm not arguing. I'm not 

arguing for an instance that the rules - -  the uniform 

rules implementing 120.542 don't apply to this 

Commission. They do apply to this Commission. They 

apply to this Commission, however, for waiver requests 

under 120.542. 

Now, the waiver provisions that you're 

proposing to repeal here are not part of the rules of 

procedure. They're not part of the - -  if they had 
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been, then they would have been under a totally 

different process. They would have been identified to 

the Administration Commission under 1 2 0 . 5 4  as a rule 

that - -  a rule of procedure that apparently was 

inconsistent with the rules of - -  the Uniform Rules of 

Procedure. That's not - -  this was done under - -  these 

rules were identified under 1 2 0 . 5 3 6 .  They're 

substantive rules and the waiver provision is a part 

of the substantive rule. It's not a separate 

procedural question. 

I 

COMMISSIONER JACOBS: I see. Okay. I 

didn't understand that. Thank you. 

MR. CHILDS: One other thing that was - -  I 

take it that the explanation of the summary that was 

given was - -  was the explanation by the Staff. I had 

thought that there would be an opportunity at a time 

to ask some questions ourselves about that, the 

question of authority of the Commission. 

CHAIRMAN GARCIA: Well, it's a fairly 

informal proceeding, so I don't see anything wrong 

with that unless Staff has an objection to that. 

MS. MOORE: I'm not sure I understand what 

he intends to ask, but no, I don't have an objection. 

CHAIRMAN GARCIA: Okay. 

MS. MOORE: I will explain that the rule - -  
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the notice that he's speaking of that said - -  gave 

Section 120.536 lack of authority as a primary reason, 

was a rule development notice. That's the first one 

that Staff does. The later notices were after the 

Commission voted to propose the rules. And as I said 

earlier, I'm not sure that we would submit it on a 

list today. But the fact is, it still conflicts with 

120.542 and that's enough reason to repeal them. 

CHAIRMAN GARCIA: Okay. Mr. Childs, if 

you're finished with your presentation - -  

MR. CHILDS: Yes. 

CHAIRMAN GARCIA: Okay. Mr. Beasley. 

MR. BEASLEY: Thank you, sir. We support 

Mr. Childs' comments. A few brief observations, and I 

don't want to preach to the choir, but your regulatory 

function is very broad; it's very complex; perhaps 

more so than any other state agency in what you are 

charged with carrying out. Your proceedings are very 

fact intensive. They're very data intensive. It's 

very costly for all of the parties and the Commission 

to assimilate all of this information in a timely 

fashion and weigh it and make decisions. 

You're rules recognize the need for 

flexibility. The Legislature, in assigning your role, 

recognized the need for flexibility. It charges you 
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with your duties and then authorizes you to prescribe 

all rules and regulations reasonably necessary and 

appropriate for the administration and enforcement of 

Chapter 366. That chapter has, as Commissioner Deason 

pointed out, a lot of very general statements like 

fair and reasonable, just and reasonable, and you have 

a lot of judgment that you have to exercise in making 

those determinations. 

We believe that the statutory basis the 

Legislature has set for your rulemaking encompasses 

your ability to have waiver provisions in your rules. 

As Matt pointed out, when you adopted the 

rules in question here today, you saw fit and the need 

to have these waiver provisions. You found it 

apparently reasonably necessary and appropriate for 

the administration and enforcement of the laws that 

you were assigned to carry out. 

If we have to follow the rigorous time 

consuming and very expensive process set forth in 

Section 1 2 0 . 5 4 2 ,  then waivers will be, in many 

instances, unobtainable. They just can't - -  you can't 

go through all of that process in the time frame 

needed in order for your rate proceedings and other 

proceedings not to completely bog down. So in many 

instances a waiver under that process, under the new 
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1996 procedure, is just unavailable. 

The Commission's MFR rule is one of the 

rules that we're concerned with here, your minimum 

filing requirements. And it purports to implement, 

among other provisions, Section 366.042(F) of the 

Florida Statutes which authorizes the Commission to 

prescribe and require the filing of periodic reports 

another data as may be reasonably available and as 

necessary to exercise its jurisdiction here under. 

Now, terms like Itas may be reasonably 

necessary" or "as necessary", to me connote your need 

to look at a particular set of circumstances in a 

particular case that may be filed, and determine what 

of the minimum filing requirements that are listed in 

your rule may or may not be necessary, may or may not 

be warranted, may not justify the cost involved in 

putting that together. So I think the Legislature 

has, in describing your role, recognized the 

flexibility that you need. 

There has not been a case before the 

Commission that I can recall where the MFR listed 

requirements have been followed as a cookie cutter. 

mean, it's not a one size fits all prescription of 

what you made need in a particular case for a 

particular utility. So consequently, in every case, 

I 
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the minimum filing requirements have been a guide, not 

necessarily a template, to use to determine what you 

need in order to determine fair and reasonable rates. 

That's only one example. 

We believe that if the waiver provisions of 

your rules are swept out, then you probably need to 

reconsider how your rules are worded in their entirety 

because, as Matt indicated, the waiver provision was 

adopted as part of the rules. It's an essential 

ingredient in making the rules work. 

So, if you feel compelled to sweep away the 

waiver provisions then you need to revisit the rules 

themselves and determine how to fashion it. For 

example, in the MFR area, how to have some sort of 

precase conference where effected persons in a timely 

way, not necessarily under 120.3542, but in a very 

timely way can determine what's necessary for minimum 

filing requirements and what's not. 

So we would urge you to very carefully 

consider sweeping away all these waiver provisions 

when they're key to the duties that you perform. 

CHAIRMAN GARCIA: Commissioners, do you have 

any questions? 

COMMISSIONER JACOBS: If we look at the - -  

the court ruling in Tomoka - -  Consolidated Tomoka, and 
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then follow through on what the Legislative response 

to that was, isn't it reasonable to come away with the 

conclusion that it was meant - -  that at least the 

Legislative intent was that our interpretation of 

these uniform rules be fairly narrow in terms of our 

authority to go beyond them? Isn't it reasonable to 

look at the - -  particularly the amendments that were 

passed this session and come away with that kind of a 

conclusion? 

MR. CHILDS: Are you asking whether, sort of 

generally under the status of the law is it reasonable 

to conclude that there's a question about the 

authority for waiver provisions? 

COMMISSIONER JACOBS: Right. Well, I guess, 

and in context of this docket, what I see here is an 

argument as to how narrow or how broadly we construe 

1 2 0 . 5 4 2  and what was meant there. And, I guess, my 

question is, if we look at this - -  the chain of 

events, isn't it a reasonable conclusion that we shall 

interpret it narrowly rather than broadly? I'm sorry. 

We should interpret that - -  its limitations broadly, 

that it is intended that it should cover as much of 

our consideration of waivers as there, and therefore, 

our ability to deter or deviate from it is fairly 

narrow? 
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MR. CHILDS: If I understood your question, 

you know, I believe that in terms of my reaction and 

my argument to you today, and earlier in my filings 

with the Commission on this question, I happen to 

believe that it's not - -  it's not a question that you 

can say absolutely, we're right. I mean, I think you 

read the history of the changes to the statute and 

there was a lot of concern about what was going on. 

We were of the opinion, for instance, that the - -  that 

it wasn't 120.542. That it was 120.536 that was 

relied upon. 

And if I can, for just a minute, I mean, one 

of the things the Staff said is, lWell, they might not 

have done this if it hadn't been for 120.542." I 

think that's what they said. And that there was 

another notice that came out in December about 

rulemaking and they corrected me and said that what I 

identified was on the rule development phase of the 

docket when they reference 120.536. 

I will point out, though, that what - -  it 

was filed with the Joint Administrative Procedures 

Committee on December 24, 1998 by this Commission. 

There has to be this statement of facts and 

circumstances justifying the action, justifying the 

rule. That's a statutory requirement. And in that, 
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they identified 120.536 and 120.542. You know, that's 

the statutory requirement of the statement of facts 

and circumstances. And so, back to your question, 

because I think that's significant as to your 

quest ion. 

I think there's significant question right 

now about the scope of the authority of any 

administrative agency to adopt any rule at all without 

a specific grant of authority to you to adopt that 

rule. 

My reaction in part is, and that was 

principally as a result of the most current amendments 

to the statute, which has not been addressed in my 

view in this docket. This docket was initiated under 

the 1996 revisions and the Notice of Hearing Request 

and going to hearing had been - -  had been already 

decided before the statute was amended. 

And one of the things I was checking was to 

see, well, was the statute effective before we go to 

hearing. And it's effective now. It hasn't been 

effective very long, the most current revisions. 

But, if you - -  when I say that about the 

question as to the agency's authority, one of my 

points is this. Mr. Beasley talked about the MFRs. 

That is - -  those requirements are extremely expensive 
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and cumbersome, and yet you - -  I think there's a fair 

question. Where's your authority for that rule? 

Where is the authority for 25-6, Chapter 25-6? Where 

is the specific authority for the Commission to do 

these things? 

Well, you look at what's identified as 

authority. And I did. I looked at what's identified 

as authority. It's very - -  usually it's very general. 

The Commission shall have authority to adopt rules. 

Well, that's exactly the thing that the statutory 

revisions to the Administrative Procedure Act was 

suppose to address. 

And so, I guess my - -  first of all, that's a 

more current revision and I felt that we're - -  you're 

not an executive branch agency. There has been 

authority in the past, cases, decisions by the Florida 

Supreme Court saying that this agency, Florida Public 

Service Commission, had broad authority to adopt rules 

and it did adopt rules and it believed that it had 

that power at one time. And my reaction was, why are 

we identifying the most - -  the worst part of the rule 

and saying we don't have authority for that? That's 

the waiver provision. 

But, you know, I really want it understood 

in terms of my comments about the question as to what 
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should have been done or our view on this docket is, I 

was trying to - -  trying to obtain a more explicit 

rationale for the action in this docket so the - -  

being a little pedantic in saying, well, where's the 

authority and that's an interpretation of the statute, 

what's the basis for that was really for that purpose; 

to say we've got something very serious here, it has a 

significant impact on the companies, let's not just 

follow through and say it was on a list a year and a 

half ago so we have to do it. Okay. 

CHAIRMAN GARCIA: Yes. 

MS. MOORE: Just a couple of brief 

statements. I want to say first, that I agree with 

Mr. Beasley and Mr. Childs that the Commission has a 

tremendous amount of implied authority and discretion, 

but I just can't agree that it overrides the express 

provisions of 1 2 0 . 5 4 2 .  

Also, Staff agrees that the procedure under 

1 2 0 . 5 4 2  is cumbersome, it's expensive, it's time 

consuming. But I think the answer is with the 

Legislature, and that it should be addressed there, 

either to except the Commission or to change the 

procedures and the substance perhaps of 1 2 0 . 5 4 2 .  

One last thing, our statute says that - -  

enact their adopt rules and require things that are 
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fair and reasonable. Uses term such as, "as 

necessary" . 
And I suggest that the Commission, by 

adopting rules and requiring certain things, has 

decided what is fair and what's reasonable and what's 

necessary and it should be generally applicable to 

everyone. If it's something that is so unique to a 

case or that is very highly dependent on case by case 

circumstances then perhaps the adoption of a rule in 

the first place isn't required because it's not 

practical. And under the statute there are times 

where rules aren't practical or aren't feasible. But, 

as long as the Commission has adopted the rule, I 

don't think you can escape the requirement that 

Section 1 2 0 . 5 4 2  tells you how and when they can be 

waived. Thank you. 

COMMISSIONER DEASON: Well, let me ask a 

question. What about the argument that when the 

Commission adopted those rules, those rules which do 

contain waiver provisions, that the Commission 

evaluated the rule in its entirely, including the 

waiver provision, and relied upon the waiver provision 

in reaching that goal of having rules which were 

appropriate and were - -  met the requirements and gave 

some flexibility to the Commission; and that without 
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the waiver provisions, perhaps the Commission wouldn't 

even have adopted the rules to start with? And you're 

taking one portion of that rule and now eliminating it 

and saying everything else in the rule is still valid. 

How do you make that leap? 

MS. MOORE: Well, I think maybe the 

Commission - -  no one's identified any particular 

provisions. I know Mr. Beasley suggested the whole 

MFR rule. But, particular - -  really the MFR rule 

consists of all of the schedules and particular 

requirements and those. And perhaps they knew if 

someone thinks some of that is too rigid or the 

requirements are too great, then perhaps those rules 

do need to be amended. But I think that's also in the 

waiver and variance statute; the requirements of that. 

We have to keep track of waivers that have been 

granted and variances that have been granted, and I 

think the purpose of that is to provide a basis to 

later amend the rule because it demonstrates a need if 

we keep waiving it or varying it. 

But I don't know of any particular 

provisions right now that the Commission would not 

want to keep without a general variance provision in 

there. We still do have 120.542 which does allow the 

variance and waiver, the standards just might be 
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different. 

COMMISSIONER JACOBS: Earlier, I think in 

response to a question, you said that we were directed 

to repeal all of these variance provisions. Was that 

according to your interpretation of 542 or was that 

something that we got back from JAPC? 

MS. MOORE: No. The requirement to initiate 

rulemaking to repeal is in Section 120.536 which 

requires specific authority. That's what - -  we began 

the process of reviewing our rules to meet that 

requirement and because there was a new variance and 

waiver provision we thought that that resulted in our 

not having specific authority. 

COMMISSIONER JACOBS: You may have done this 

already, but how would you respond to the idea that 

the enactment of 542 really didn't narrow - -  I guess, 

let's stick to the ones that have been cited - -  did 

not narrow the underlying authority that supported the 

variance provisions that have been cited in comments 

here? 

MS. MOORE: I think the plain language. 

don't think we need to go to rules of statutory 

construction really, that the plain language of 

120.542 says this is the way waivers and variances 

will be granted, if that answers your question. 

I 
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COMMISSIONER JACOBS: Well, that's 

interesting because when you mention that, I, quite 

frankly, hadn't read through that section. I just 

read it real quick. And that first section - -  and an 

argument that's raised is that the very first section 

of 120.542, which I thought I had, but I can't find it 

now - -  

MS. MOORE: I think it's in the middle of 

the paragraph that says, "agencies are authorized to 

grant variances and waivers consistent with this - - I '  

COMMISSIONER JACOBS: Right. Right. Right. 

And not to belabor the point, but I want to just 

briefly touch on to the discussion point here is that 

if we're starting to cut very fine lines and we're 

starting to say that things have to have explicit 

authority in statute to do, the argument here is that, 

does this statute raise - -  does this statute raise to 

that level in negating whatever provisions previously 

justified these other statutes? And what I hear you 

saying is that on its face it rises to that level and 

it does effectively negate what happened before and to 

justify these variance provisions that were cited. 

And I guess what I want to discuss for a 

moment is how do we get - -  if we take that position 

and under the face of this challenge, how do we really 
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defend that? Because worrying, in my mind, does not 

nail it down to that level of fine tuning. It says, 

what it says. 

That consistent with these provisions - -  and 

I think what I'm coming to conclude is that there's a 

whole lot of ambiguity or a whole lot of uncertainty 

about how these revisions had been adopted, the scope 

that they were originally intended to capture. And 

I'm wondering, is that how we - -  is that the sole 

reason that we proceed in supporting the repeals? 

MS. MOORE: I think it is now and when the 

Commission actually proposed to repeal these the 

reason is because 120.542, and I assume an agreement 

that it occupied the field, and that the exclusive way 

unless there's separate statutory authority in our 

substantive statutes. 

COMMISSIONER JACOBS: Okay. 

COMMISSIONER DEASON: So you're saying that 

the statute itself would have to say that the 

Commission is authorized to adopt rules on this 

subject matter and is authorized to grant waivers 

consistent with its discretion within its rules? I 

mean, you would want language that detailed in the 

statute before we could have a waiver provision in a 

rule itself? 
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MS. MOORE: Well, an example, Commissioner 

Deason, in a law review article on the APA variance 

and waiver provisions, gives an example of authority 

under a specific substantive statute. And, for 

instance, it was a DEP statute that's used as an 

example. And the statute itself says, "variances and 

waivers shall be granted when the person responsible 

for site" - -  excuse me. That DEP is authorized to 

grant variances and waivers from the documentation 

requirements of Paragraph (E) ( 2 )  and from the 

requirements of rules applicable in technical and 

financial audits and so forth. But that's what the 

statute said, specifically granting authority to waive 

their own rules adopted under the statute. 

COMMISSIONER JACOBS: And the conclusion 

there is that that statute was - -  essentially, should 

be cited on 1 2 0 . 5 3 6 ?  

MS. MOORE: Yes. What the text of the law 

review article says is the Legislature has indicated 

that variances and waivers can be sought, either under 

the general authority in the APA, which is 1 2 0 . 5 4 2 ,  

and there they called it general, or under the 

authority of specific substantive statutes. 

COMMISSIONER JACOBS: I see you. So they 

cite that as a type of statute that you'd have to have 
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in response to Commissioner's Deason. 

MS. MOORE: Yes. 

COMMISSIONER DEASON: Let me ask another 

question. But that example you gave, it appeared to 

me that that - -  the statute itself prescribes 

something that someone has to do or do it in a certain 

manner and that the agency was given discretion to 

waive that under certain circumstances. Is that the 

same as when this Commission has some broad grant of 

authority and we determine that we're going - -  we have 

rate of return regulation and part of that we've 

determined that we're going to have MFR requirements. 

Well, the Legislature didn't tell us, you know, go 

adopt MFRs and you can waive those. It just said, 

you've got rate of return regulation. We've 

interpreted that means we have the authority to 

require MFRs. 

So it would be impossible for the 

Legislature to say, and by the way, you can waive MFRs 

when it doesn't even mention MFRs. It seems to me 

that there's an implication that if we've got broad 

enough authority to adopt a rule, that we've got broad 

enough authority to implement a waiver under certain 

circumstances. And you're saying no, that the general 

rule supersedes all of that. 
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MS. MOORE: Well, I don't think it can be 

just a general waiver provision. I think you need to 

put some standards in there for waivers and 

exceptions. 

to and when. But I don't think we can just have 

And more narrowly define who it applies 

blanket waiver provisions. 

COMMISSIONER DEASON: So you're saying that 

the waivers in our rules as they exist now don't 

contain any standards on how the Commission would 

determine whether it would or would not grant a 

waiver? 

COMMISSIONER JACOBS: She's saying that we 

don't have a statute that pertains to MFRs that says 

that MFRs can be waived. 

COMMISSIONER DEASON: Well, you know, we 

don't have a statute that says we can waive MFRs. 

Neither do we have a statute that says we can have 

MFRs . 

MS. MOORE: That's right. And I agree with 

what you said in that I don't think there needs to be 

It's not - -  

COMMISSIONER DEASON: If we're going to take 

this to the extent that we're going to require 

specific language that says that we can waive MFRs 

requirements in the law before we have a waiver, well, 
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then we're going to have to also make the 

interpretation that we've got to have language in the 

law that says we can require MFRs before we can have a 

rule that requires MFRs. 

MS. MOORE: I don't agree that that's 

necessary, no. When we've fleshed out a general 

statute or the statute says that we can require 

certain information, well, sure, in our rules we can 

say that if the information isn't available, you knov 

or, if - -  

COMMISSIONER DEASON: What if we have a - -  

MS. MOORE: It will not be required. 

COMMISSIONER DEASON: - -  that says that that 

is burdensome or things of nature? You know, if we 

have the authority to require information, MFRs is one 

of those, and we determine that for a certain utility, 

maybe it's a small utility and there's some type of 

billing determinants or some type of load study that's 

required and we say, "this doesn't make sense for this 

utility. 

load study than they're even requesting in a rate 

increase. Let's waive this." And you're saying, '!No. 

We can't do that." 

It's going to cost more for them to do the 

MS. MOORE: Yes. Under 120.542, certainly, 

or under our rules perhaps we can - -  well, we can. In 
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fact, the statute encourages us to have different 

standards for smaller utilities or we can say, why - -  

what - -  instances in our rules, why it might not be 

practical. We can do that. 

COMMISSIONER DEASON: But that's what you're 

recommending that we repeal. 

MS. MOORE: No. We can't just, general 

waiver provisions. I think if the Commission has 

decided to adopt a rule and impose certain 

requirements they've - -  in that decision, it's - -  the 

Commission has decided that certain requirements are 

generally applicable and perhaps rules need amending 

otherwise. 

COMMISSIONER DEASON: But it goes back to 

the argument we've decided is generally applicable 

only if we feel like we have the authority to waive it 

into those situations. If we were going to have a 

blanket rule that required some type of cost of 

service study for all our electric utilities, we might 

say, no, that doesn't make sense for some of our 

utilities so let's don't have a rule, and then when 

somebody files in a rate case we'll just get it in 

discovery or something. That's not efficient either. 

I guess what you're saying is, is that the 

provisions of 1 2 0 . 5 4 2  would allow the obtaining of a 
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waiver when it meets certain criteria. 

MS. MOORE: That's correct. 

COMMISSIONER DEASON: But it has to go 

through the hearing and notice requirements, which I 

think everyone agrees can be cumbersome, expensive and 

time consuming. 

MS. MOORE: Yes. The opportunity for a 

hearing, yes. 

COMMISSIONER DEASON: So by the very nature 

of trying to prevent a utility from filing something 

that is costly, they're going to have to do something 

just as costly to prevent filing something that is 

costly. You see, it doesn't - -  from a practical 

standpoint, it doesn't make sense to me. 

MS. MOORE: Well, I think maybe the 

legislation needs to be changed then the statute, 

120.542, if it is generally too cumbersome and 

expensive because that I certainly - -  I don't think 

was the intent but there is an intent that there will 

be notice and that - -  

COMMISSIONER DEASON: Doesn't the rule give 

the notice? Everyone out there that's participating 

in this rate case knows that - -  and I keep coming back 

to the cost of service study, and I don't know if it's 

part of the MFRs. But if there is a waiver provision 
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for a cost of service study and MFRs, it's there. 

It's in black and white. It's in rule. Everybody 

that is going to participate in that rate knows that 

it's there. They're put on notice and they know that 

the company can ask for that. That serves the notice 

right there, doesn't it? 

MS. MOORE: Well, I think the notice and 

perhaps requirements are a little broader, but we're 

talking about - -  I believe the rules that we're 

repealing here are much more general and much broader 

than the individual requirements that are say in one 

of the MFR schedules that recognize differences among 

utilities. 

COMMISSIONER DEASON: Well, I guess, where 

in 120.542 does it say that an agency cannot have a 

rule - -  a waiver in their rules other than what is 

specifically stated in this statutory provision? 

MS. MOORE: It does not say agencies can't. 

It says this is the way - -  it says agencies are 

authorized to do it consistent with this section and 

with the Uniform Rules of Procedure. 

COMMISSIONER DEASON: So it just basically 

boils down to interpretation of what that means? 

MS. MOORE: Yes. 

COMMISSIONER DEASON: Okay. 

FLORIDA PUBLIC SERVICE COMMISSION 



49 

1 

r 
L 

- - 

4 

r - 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

14 

1 5  

16 

17 

1 8  

19 

2 0  

2 1  

22  

23  

24  

2 5  

MS. MOORE: And the definitions of waiver 

and variance follow that. 

CHAIRMAN GARCIA: Mr. Childs had asked if he 

could ask Staff some questions. 

MR. CHILDS: Well, and in doing that, I 

wanted to pick up on that very point, which was the 

you - -  you'd identified the sentence that agencies are 

authorized to grant variances and waivers - -  

CHAIRMAN GARCIA: Mr. Childs, you've got to 

turn on your microphone. 

MR. CHILDS: I'm sorry. I turned my head 

the wrong way, too. I think that you identified a 

sentence out of 1 2 0 . 5 4 2  (1) which reads, "agencies are 

authorized to grant variances and waivers to 

requirements of their rules consistent with this 

section and with rules adopted under the authority of 

this section." And have - -  you have or someone has 

reached the conclusion that that sentence means that 

there cannot be an inconsistent provision under agency 

rules for there to be a waiver. Is that correct? 

MS. MOORE: Yes. 

MR. CHILDS: Okay. And I think you also 

referenced a law review article in one of your prior 

comments. What law review article was that? 

MS. MOORE: It's the one that you referred 
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to, I think, in your workshop comments, but it's the 

Loosening the Chains That Bind the New Variance and 

Waiver Provision in Florida's Administrative Procedure 

Act by Donna Blanton and Robert Roads and that was 

cited in the Commission - -  the recommendation to - -  

the Staff recommendation to the Commission. 

MR. CHILDS: Okay. And Donna Blanton 

appeared at that workshop, right? 

MS. MOORE: Yes, I believe, she did. That 

was conducted by another attorney in Appeals. But, 

yes, as I recall I was told she did. 

MR. CHILDS: Okay. And the reason I ask 

that is when you cited that, I had part of that 

workshop transcribed and I only have one copy but - -  

I'm going to ask this as a question. 

One of the things that Ms. Blanton said with 

questions to her by Ms. Helton was as follows: "The 

whole purpose of coming up with Section 120.542 was to 

give agencies more discretion, not less, and to 

increase the opportunity for the exercise of the 

discretion. Many agencies, not the Public Service 

Commission because you did not have these rules, but 

many agencies felt for whatever reason they had no 

authority, that is, to grant a waiver. Their rules 

were their rules and no matter how absurd their result 
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we're going to apply those rules." 

Now, wouldn't you conclude that the author 

of that article concluded that 120.542 was not to be 

interpreted to exclude the exercise of discretion? 

MS. MOORE: Right. But I would prefer to 

have the Legislature say that and the statute say that 

it doesn't apply to the PSC than Ms. Blanton. 

MR. CHILDS: She worked on drafting these 

statutory revisions, didn't she, for the Commission 

that did that? 

MS. MOORE: I wouldn't know. Perhaps she 

did. I know Mr. Roads was the Chairman of the 

Commission and he is the coauthor. 

MR. CHILDS: She was the executive director 

of the Governor's Administrative Procedure Act Review 

Commission. That's in the law review article. Okay. 

But, I mean, it seems to me that when you 

look at it, the statute itself, 120.542 says that it 

shall be remedial. That to apply - -  to reach the 

conclusion that that sentence excludes there being 

another alternative waiver, doesn't that require some 

application of a rule of statutory construction? 

MS. MOORE: I think the plain language of 

the statute - -  

MR. CHILDS: So there is none that was 
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applied; is that correct? 

COMMISSIONER JOHNSON: Let me interrupt for 

a second. You guys lost me on that last answer - -  

response and answer. Ms. Moore, you said something, 

you think that that's what the statute requires. What 

were you saying? Did you finish up your statement? 

MS. MOORE: I'm sorry. Now, I'm confused. 

Were we talking about going back to what Ms. Blanton 

said at the workshop and the intent of the statute? 

COMMISSIONER JOHNSON: Yes. I think you 

guys were discussing - -  he was asking you with respect 

to, I guess, her comments and the statutory intent, 

and then you said that you believe that the statute 

requires - -  and I'm assuming - -  

MS. MOORE: Oh, about the intent and that it 

was only to apply to those rigid - -  the agencies that 

were applying the rules so rigidly and not the PSC 

which had a lot of discretion and was flexible in its 

application. I said, I'd prefer to see that in the 

statute rather than hear it from Ms. Blanton and that 

I think the statute doesn't make an exception for 

agencies who weren't being as rigid. It says that 

these are - -  you have the authority, all agencies have 

the authority and this is the way it's done. 

And in that same law review article 

FLORIDA PUBLIC SERVICE COMMISSION 



53 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

11 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

22  

23  

2 4  

2 5  

Ms. Blanton wrote that the Legislature has indicated 

that variances and waivers can be sought this way and 

that it's not within the authority of an agency to 

substantively supplement or refine by rule the 

statutory standards for issuing a waiver of variance. 

That's Ms. Blanton's words and she was involved in the 

Commission, as Mr. Childs said. 

MR. CHILDS: I think that that particular 

quote, "it is not within the authority of an agency to 

substantively supplement or refine by rule the 

statutory standards for issuing a waiver or variance," 

is in Ms. Blanton's law review article at Page 3 6 9 .  

And she's talking about explicitly Section 1 2 0 . 5 4 2  and 

says so in the article. 

And I think that's - -  also, that ought not 

to surprise anyone because that's a standard rule as 

to agency power. An agency cannot vary the 

requirements of a statute. But to say that because an 

agency can't vary the requirements of a statute, 

therefore, it can't vary the requirements of 1 2 0 . 5 4 2  

begs the question. Because the question is, does 

1 2 0 . 5 4 2  displace any other alternative. 

If you're pursuing an alternative to 1 2 0 . 5 4 2  

then you're not applying a standard different than 

that statute because you're not applying that statute. 
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That's the whole question. Independent of 120.542, 

does this Commission have authority to grant a waiver? 

And that's why I say that it's clear that 

120.542 expressly states that it's remedial in nature 

because of the bad consequences and unintended 

consequences of application of rules uniformly without 

waivers, and so they're trying to correct the problem. 

And by correcting the problem for agencies - -  as Ms. 

Blanton points out, for agencies who thought they had 

no authority, this statute says, you have the 

authority now. It's remedial. 

And to go from that to say that trying to 

give these agencies that were concerned with their 

lack of authority, trying to give them authority with 

a statute that says it's remedial in nature now takes 

away the authority of the Public Service Commission so 

that it has less discretion, I think, is a conclusion 

that is inconsistent with the statute. 

And actually, Commissioners, I was going to 

ask the Staff some questions about this and there's a 

requirement under the APA that someone be provided to 

provide an explanation of the statute and I think that 

I won't ask any more questions at this point. 

COMMISSIONER JOHNSON: Well, and I guess for 

Ms. Moore, if you could then - -  the argument or the 
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statements that have just been provided by counsel 

seem to make sense to me, and even as I read the 

original memo that he provided with respect to how 

Section 120.542 was suppose to apply, and to the 

extent that you can't vary the requirements of a 

statute, yes, but that maybe we're reading a little 

more into what's written than was originally intended. 

Could you respond to the comments that he 

just provided as to that interpretation; how he walks 

through each of these provisions. That just seems to 

make sense to me so I'm having a hard time, Ms. Moore, 

with our particular interpretation. 

And at one point I know that you stated that 

when Commissioner Deason asked a question, well, it 

does boil down to the interpretation of the language 

that you cited. 

And it strikes me, too, that we would 

certainly want to interpret this with what the 

Legislature had intended in mind - -  what the 

Legislature had intended for us to do, but in that 

same vein we need to try to interpret it in a way that 

makes the most logical sense. And I was having a hard 

time when you were also having a conversation with 

Commission Deason you stated that yes, you agree that 

it will probably be overly burdensome; yes, you agree 
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that in a lot of ways it doesn't even make sense; yes, 

you agree that it will cause a lot of additional 

expenses to be incurred, but that's what you thought 

that the law - -  that's how you interpret the statute 

and that we should go back to the Legislature. 

But to the extent that it is ambiguous and 

we can interpret it in a way that does make sense and 

that would give us the discretion that we needed, 

shouldn't we be doing that? 

MS. MOORE: If you believe it's ambiguous - -  

COMMISSIONER JOHNSON: So you don't believe 

it's ambiguous? 

MS. MOORE: I don't. And I did agree that I 

think we have - -  I believe the Commission's found it 

cumbersome in some cases under the waiver and variance 

provision, and certainly there is that F.A.W notice, 

and if someone requests a hearing then that certainly 

takes additional time and expense, but I didn't say 

that is doesn't make sense all of it. I think some of 

it does and that other parties are notified and that 

there are certain standards that will be applied the 

same, and that is the purpose of rules after all. You 

have generally applicable standards, the people know 

what to expect, they're predictable, and they know 

what's required of them. 
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And I think, you know, one of the purposes 

of 1 2 0 . 5 4 2  is to avoid the arbitrary application of 

waivers beyond the encouraging and allowing 

flexibility, it does provide some standards. 

And so - -  but no, I don't think it's 

ambiguous. I think it recognizes that there may be 

provisions in other statutes, but I think - -  that 

allow an agency to waive its rules, but I think they 

have to be a little more explicit. 

MR. BEASLEY: Commissioners, if I may. Your 

rules are a lot different than rules that say a gas 

pump must measure a gallon and must be tested 

periodically. That's a pretty specific function. 

But the question here is whether you have 

authority or the statutory flexibility to waive 

provisions separate and apart from 1 2 0 . 5 4 2 ,  and we 

think you do. 

The same Legislature that charged you with 

the very broadly worded duties that you have also gave 

you the authority to prescribe all rules and 

regulations reasonably necessary and appropriate for 

the administration and enforcement of this chapter. 

We think that's broad enough to encompass 

the waiver provisions that are integral parts of these 

rules that the Commission has adopted. We would urge 
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that you stand by your rules and not voluntarily do 

away with these waiver provisions that are integral 

parts of them and keep them in your rules. 

COMMISSIONER JACOBS: And this keeps 

disturbing me, I guess, would be the word. I think 

Staff raises a good argument, although I'm not so 

persuaded that there's this absolute clairvoyant 

interpretation that you would take away from. But I 

think that the language here is persuasive that where 

it says agencies are authorized to grant variances and 

waiver requirements of - -  I'm sorry. And waiver 

requirements of their rules consistent with this 

section, does not give any limitation, does not give 

any restriction as to who, when, where, that would 

apply. 

And then I'm persuaded that if you look at 

this on this face there are some questions, and so 

that's why I'm not persuaded that you wouldn't bring 

in statutory interpretation to deal with this. 

But - -  and I know Mr. Childs and I discussed 

this, but I think that's exactly what happened in 

Tomoka. And the court, I think, exercised that - -  

those statutory constructions and went about that 

process and came away with, I thought, a reasonable 

conclusion and the Legislature came back and made, I 
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think, clear what their interpretation of what it was. 

And it baffles me now that the people who drafted that 

seem to think that they left all the flexibility in 

statute when they came back and reiterated in 

subsequent amendments to the statute that it would - -  

very limited flexibility. 

MR. CHILDS: Commissioner, the Legislature 

did not amend Section 1 2 0 . 5 4 2  as a result of 

Consolidated Tomoka. It amended 1 2 0 . 5 3 6  and other 

provisions to address the extent of agency authority 

to adopt rules in the first instance. So all the 

arguments that we've been hearing about 1 2 0 . 5 4 2  and 

whether it displaces the field and whether there's 

statutory construction is not related to that. That's 

the fundamental question of, does the agency have the 

authority to adopt a rule without a specific 

authorization from the Legislature. And that's what 

the Legislature then went back after Consolidated 

Tomoka and said, no. 

And so - -  but my point was that that's not 

in this docket yet. This docket was initiated and has 

been followed through under 1 2 0 . 5 3 6  as it was before. 

And, in any event, I think as I trying to say, and as 

Commissioner Deason commented I think too, that if 

you're going to look at the specific - -  whether you 
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have the specific authority to grant a waiver, you 

have to look at whether you have the specific 

authority to grant for the substantive rule. 

CHAIRMAN GARCIA: You would contend that if 

we have the authority to grant the rule, the waiver - -  

the ability to grant the waiver is implicit in that? 

MR. CHILDS: I guess I argue that if you 

have the authority for the rule you have the authority 

for the waiver, this Commission does. And if you 

don't have the authority for the waiver, then I think 

you don't have the authority for most of these rules. 

And that's not a question that's before us now, but I 

think it's an implication and that's one of the things 

that I'm concerned about is that I'm concerned about 

it not only as it relates to the legal argument, but 

I'm concerned about it as it relates to the 

application of the rules as changed, which I think 

would be burdensome. 

CHAIRMAN GARCIA: Okay. 

COMMISSIONER DEASON: Question for 

Mr. Childs. If we do not adopt the rule amendments, 

the repeal of the waiver provisions, we leave it in 

place as is, and at some future time a waiver is 

granted under the waiver provisions within one of 

those rules, are we opening ourselves up to an appeal 

FLORIDA PUBLIC SERVICE COMMISSION 



6 1  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

2 0  

2 1  

22  

23  

2 4  

2 5  

of that decision based upon the argument that before 

we can grant a waiver of a rule it has to meet the 

requirements within the uniform - -  the uniform 

requirements contained in 1 2 0 . 5 4 2 ?  

MR. CHILDS: Perhaps you are. I think 

there's a practical question to ask. You may be 

opening yourselves up to a legal challenge and I think 

one of the questions would be, by whom, and under what 

circumstances could it be challenged. 

I would think that if the Commission saw fit 

to accept that - -  the argument that we're making, that 

it might want to review the question of it's specific 

authority for the underlying rules in any event. 

I know you have that right now. You have a 

matter before you as a result of the most recent 

revisions to the APA where you're undergoing a process 

of looking at your rules. I think there's been some 

preliminary identification of rules for which you may 

or may not have statutory authority. 

I think the initial reaction was that 

nothing has changed much, but I could be wrong. I 

would think that, for instance, that you - -  that if 

there's a question in the Commission's mind about 

wanting to avoid some problem down the road, that the 

best course of action as an administrative agency is 
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not to put at risk its rules necessarily, but to keep 

the waiver provision and then pursue some 

alternatives, waiver authority, if it wants to in the 

future. 

COMMISSIONER DEASON: And let me ask you 

this question. If we maintain our waiver provisions 

as they exist now, and for some reason someone cannot 

meet that, are they still then free to try to meet the 

requirements under 1 2 0 . 5 4 2  to have a waiver of that 

rule provision granted? 

MR. CHILDS: I think you have the 

alternative. I mean, I think to the extent that - -  

that the - -  and this is the way I read it. Is that 

why I was asking the questions of Staff about the 

interpretation of that sentence is that if you retain 

the waiver provision under the various rules 

independently, independent a waiver provision, that 

those subject to the rule can seek to obtain a waiver 

under either the provision in the rule or 1 2 0 . 5 4 2 .  

COMMISSIONER DEASON: So our specific rule 

waivers are not in any way trying to supersede what is 

in 1 2 0 . 5 4 2 ?  

MR. CHILDS: Absolutely not. 

COMMISSIONER DEASON: That probably would be 

something that we cannot do. 
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MR. CHILDS: In fact, that's the 

illustration of what I think the - -  that the Staff 

referenced to the law review article about you can't 

vary the standards. And I said, I'm not suggesting 

that you do. You keep 120.542 and it's applicable, 

and to the extent that it's sought as the basis for a 

waiver you apply it. But if it's not sought, then you 

don't use it. There can be alternatives. It's like 

the - -  you know, there are various alternatives under 

statutes to do things already. 

COMMISSIONER DEASON: In a nutshell you're 

saying that 120.542 is not the exclusive way a waiver 

can be granted; that we can adopt in our rules and put 

everyone on notice within by adopting that rule for a 

given circumstance that a waiver can be granted if 'Ix, 

y, and 2 ' '  are demonstrated or whatever the requirement 

may be. 

MR. CHILDS: I'm trying to say that if you 

have the authority to adopt the rule you have the 

authority to waive it and you have the history of the 

court decisions about the extent of that authority, 

particularly of the Public Service Commission and the 

extent of its authority. And so what I had done here 

in terms of - -  what we're engaging in is a discussion 

about what I think. One of the things that I trying 
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to do is to find out, well, what do you guys think 

because I think it's incumbent upon the agency when it 

proposes to repeal a rule for this reason to be - -  not 

just because it's rulemaking, but because of the 

significance of it, to be real explicit as to the 

legal basis for doing what it's doing. 

And so, what I was trying to point out is I 

don't think that there's been a rationale expressed 

that justifies this action. Independently of that I 

would point out that there have been in the past 

findings that there's authority for the Commission and 

it's broad in nature. 

COMMISSIONER JACOBS: Do you think that the 

Legislature may have already spoken on that? If I'm 

not mistaken, it may not be in 120.536, but in some 

place it is outlined that the course of action that w 

should take is to submit to the Legislature those 

provisions, those rules, that we think we don't have 

statutory support for and let them make the 

decision - -  

MR. CHILDS: That's an excellent point. If 

it's thought by the Commission that the most recent 

revisions to the Administrative Procedure Act as to 

the specific authority, if it's thought by the 

Commission that those revisions do provide some 

FLORIDA PUBLIC SERVICE COMMISSION 



65 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

additional or more significant question to this 

Commission's authority, then I think what the 

Commission ought to do is not follow through with this 

docket and repeal the rule. What it ought to do is 

follow through with the provisions of that statute 

about identifying the rules for which it may think it 

has lack of authority and take the next step. 

COMMISSIONER JACOBS: My question though, is 

that my reading of those provisions, we don't have 

that discretion. We tell the Legislature what we 

don't think we have authority for and then it chooses 

whether or not it wants to put that authority in a 

statute. Then we come back and put the - -  that's a 

good question, though. 

What is the effectiveness of those rules 

during the interim, because it's my understanding 

you're exactly right. We don't repeal them. We tell 

the Legislature we don't think we have authority and 

then it enacts law. And so what is the - -  

MR. CHILDS: Commissioner, I don't have - -  I 

was thumbing through my back to see if I had the most 

recent update of the statute and I don't. I've looked 

at it. I think there's a procedure that requires an 

identification. You have a docket or some matter 

already before you where you're going through that 
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process. I think you're required - -  and this is from 

memory. You're required to identify rules that you 

think fall into that category. 

I think - -  this is a guess. I believe that 

there was a grandfather provision as to the challenge 

to those rules for some period of time until some 

action has been taken. And so my point is, is that 

that most recent revision to the statute is 

significant. I'm not sure I know the answer to that 

yet, but it appears to be very significant. 

But my point is, it hasn't been addressed in 

this docket yet. And to say, well, you know, we now 

have a further change which justifies doing what we 

started out to do in this docket I don't think is the 

best way to proceed. 

COMMISSIONER JACOBS: Okay. 

CHAIRMAN GARCIA: Okay. I guess that - -  

unless Staff has something to add? Commissioners? 

COMMISSIONER DEASON: Well, I have a 

question. What's the next step in this process? 

MS. MOORE: I think the procedural order 

provides for posthearing filings, any posthearing 

comments. They're due several weeks after the 

transcript which will be ready next week, and then we 

go back to agenda with a recommendation on what to 
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adopt. 

COMMISSIONER DEASON: Is it within our 

discretion to - -  at this point to not move further 

with this rule and to basically propose that we - -  

that it not be pursued any further; that it be killed? 

Or do we have to - -  if the parties want the 

opportunity to file their posthearing, I don't know 

what they're going to file that has not been said here 

today. We've had a very thorough discussion it seems 

to me for the last hour and a half. I don't know what 

more can be added at this point. 

CHAIRMAN GARCIA: Commissioner, I would - -  

while, I think I philosophically agree with your 

position, if I could ask you not to do that. I know 

it puts more work on Staff and, of course, the 

companies, but if we could vote it out after Staff 

takes another analysis of what they've looked at 

today. And I know they may not change them. And I'd 

also - -  I'd appreciate having Commissioner Clark here 

also to vote that out. 

While I think if you called for a vote today 

you might get your majority, in fact, you probably 

wouldn't. You would roll me at least on my possession 

at least to defer it. I know it requires some time 

and effort from the companies and expense, as well as 
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time and effort and expense from our side, but if we 

could just have all the Commissioners here when we 

vote this out, because I just think it would be 

better. 

COMMISSIONER DEASON: That's fine. 1'11 

certainly defer to that. 

CHAIRMAN GARCIA: Okay. Great. Thank you. 

That then adjourns the hearing. I would just say, I 

guess I stated my position. But I'd say, Staff, to 

think about it a little more. 

but Mr. Beasley and Mr. Childs' arguments, while 

certainly give me great comfort with what we have - -  

I know you have and - -  

and that's it. Thank you. 

MR. CHILDS: Thank you, 

(Thereupon, the hearing 

11:05 a.m.) 

_ - - - _  

Commissioners. 

concluded at 
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Scope 115, 118, 119, 1/15, 2611, 2617, 3417, 4117 
iecond 9/17, 5213 
Section 5/10, 6/20, 6/21, 718, 7/15, 7/20, 7/24, 812, 
313, 816, 911, 9/11, 11/13, 12/10, 17/10, 17/17, 17/18, 
17/20, 17/25, 1811, 1914, 22/19, 2317, 23/15, 2812, 
19/20, 3015, 37/15, 3918, 4013, 4014, 4015, 48/20, 
19/16, 49/17, 50118, 53/13, 5514, 58/13, 5918 
Sections 1115, 2317 
ieek 716, 62/18 
iense 45/19, 46/20, 47/14, 5512, 55/11, 55/22, 5611, 
;6/7, 56/19 
ient 914 
ientence 21/25, 22/18, 23/13, 4917, 49/13, 49/18, 
51/20, 62/15 
separate 7/16, 919, 22R, 2719, 41/15, 57/16 
serious 36/7 
ierves 4815 
SERVICE 111, 1/12, 1/23, 319, 611, 18/13, 18/18, 
55/18, 46/19, 47/24, 4811, 50121, 54/16, 63/22, 6915 
iession 11/13, 3218 
set 29/10, 29/19, 30112 
Setting 1/21 
ihort 1419 
ihowings 20119 
Shumard 3/10 
iide 6811 
iignificance 7/14, 6415 
bite 4218 
iituation 9/23 
iituations 46/17 
iue 30123 
Slemkewicz 613 
imall 45/17 
imaller 4612 
;ole 4119 
iOrt 2311, 31/14, 32/10 
Nought 42/20, 5312, 6316, 6317 
iouth 313 
staff 1/19, 1/20, 3/12, 612, 614, 618, 619, 13/10, 1411, 
!1/21, 22/16, 23R, 2318, 25/13, 27/15, 27/21, 2814, 
13/13, 36/18, 4914, 5016, 54/20, 5816, 62/14, 6312, 
6/18, 67/15, 67/16, 6819 
tand 58l l  
tandard lOR, 10114, 53/16, 53/24 
itandards 1/13, 7/18, 7/23, 9/22, 9/24, 1015, 1019, 
0112, 12/24, 1313, 1316, 38/25, 4413, 4419, 4612, 5315, 
;3/11, 56/21, 56/23, 5714, 6314 

standpoint 47/14 
start 21/10, 3812 
started 514, 517, 18/12, 1918, 20110, 66/14 
starting 40114, 40115 
state 28/17, 69/1 
statement 33/23, 3412, 5216 
statements 2915, 36/13, 5511 
states 5414 
Status 32/11 
statute 7/15, 7/20, 8R, 8/10, 915, 9/25, 10112, 11/10, 
1618, 17/11, 20115, 20120, 20122, 20123, 2217, 22/11, 
22/21, 23/16, 3317, 34/13, 34/17, 34/19, 3615, 36/24, 
37/11, 38/15, 40116, 40117, 41/19, 41/24, 4214, 4215, 
4216, 42/13, 42/14, 42/16, 42/25, 4315, 44/13, 44/16, 
44/17, 45R, 4611, 47/16, 5116, 51/18, 51/24, 5215, 
5219, 52/13, 52/20, 52/21, 53/18, 53/19, 53/25, 54/10, 
54/15, 54/18, 54/22, 5516, 5614, 5914, 5915, 6515, 
65/13, 65/22, 6618 
Statutes 5/11, 8/12, 8/15, 12/11, 2111, 23/20, 25/17, 
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a THE FLORIDA PUBLIC SERVICE COMMISSION 
RULE HEARING 

AUGUST 12, 1999 

DOCKET NO. 980569-PU 

COMPOSITE EXHIBIT NO. 1 

IN RE: DOCKET NO. 980569-PU - PROPOSED AMENDMENTS TO RULE 25- 
4.002, F.A.C., APPLICATION AND SCOPE; 25-4.141, MINIMUM FILING 
REQUIREMENTS FOR RATE OF RETURN REGULATED LOCAL EXCHANGE 
COMPANIES; COMMISSION DESIGNEE; 25-4.202, CONSTRUCTION AND 
WAIVERS; 25-24.555, SCOPE AND WAIVER; 25-6.002, APPLICATION AND 
SCOPE; 25-6.043, INVESTOR-OWNED ELECTRIC UTILITY MINIMUM FILING 
REQUIREMENTS; COMMISSION DESIGNEE; 25-6.0438, NON-FIRM ELECTRIC 
SERVICE - TERMS AND CONDITIONS; 25-17.087, INTERCONNECTION AND 
STANDARDS; 25-30.010, RULES FOR GENERAL APPLICATION; 25-30.011, 
APPLICATION AND SCOPE; 25-30.436, GENERAL INFORMATION AND 
INSTRUCTIONS REQUIRED OF CLASS A AND B WATER AND WASTEWATER 
UTILITIES IN AN APPLICATION FOR RATE INCREASE; 25-30.450, BURDEN 
OF PROOF AND AUDIT PROVISIONS; 25-30.455, STAFF ASSISTANCE IN 
RATE CASES; 25-30.456, STAFF ASSISTANCE IN ALTERNATIVE RATE 
SETTING; 25-30.570, IMPUTATION OF CONTRIBUTIONS-IN-AID-OF- 
CONSTRUCTION; AND 25-30.580, GUIDELINES FOR DESIGNING SERVICE 
AVAILABILITY. 

1. FLORIDA ADMINISTRATIVE WEEKLY NOTICE OF PROPOSED RULE 
DEVELOPMENT PUBLISHED MAY 22, 1998. 

2. ORDER NO. PSC-98-1716-NOR-PU, NOTICE OF RULEMAKING, ISSUED 
DECEMBER 18, 1998. 

3. STATEMENT OF FACTS AND CIRCUMSTANCES JUSTIFYING PROPOSED 
RULES; 

STATEMENT ON FEDERAL STANDARDS; 

STATEMENT OF ESTIMATED REGULATORY COST MEMORANDUM; 

AS PROVIDED TO THE JOINT ADMINISTRATIVE PROCEDURES COMMITTEE 
ON DECEMBER 24, 1998. 

4. FLORIDA ADMINISTRATIVE WEEKLY NOTICE OF RULEMAKING PUBLISHED 
DECEMBER 31, 1998. 

5. FLORIDA POWER & LIGHT COMPANY’S REQUEST FOR HEARING FILED 
JANUARY 14, 1999. 



6. 

7 .  

8 .  

9. 

10. 

11. 

12. 

13. 

TAMPA ELECTRIC COMPANY’S REQUEST FOR HEARING FILED JANUARY 
14, 1999. 

NOTICE OF HEARING DATE ISSUED MARCH 17,1999, AND PUBLISHED 
IN THE FLORIDA ADMINISTRATIVE WEEKLY MARCH 26, 1999. 

ORDER NO. PSC-99-0968-PCO-PU, ESTABLISHING PROCEDURES, 
ISSUED MAY 13, 1999. 

WRITTEN COMMENTS ON PROPOSED RULE CHANGES BY TAMPA ELECTRIC 
COMPANY, FILED JUNE 24, 1999. 

WRITTEN COMMENTS ON PROPOSED RULE CHANGES BY FLORIDA POWER & 
LIGHT COMPANY, FILED JUNE 24, 1999. 

FLORIDA PUBLIC SEFiVICE COMMISSION STAFF COMMENTS, FILED JULY 
15, 1999. 

FLORIDA POWER & LIGHT COMPANY‘S REPLY COMMENTS FILED AUGUST 
5, 1999 

TAMPA ELECTRIC COMPANY’S REPLY COMMENTS FILED AUGUST 5, 
1999. 

980569.CMP 
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(c) Pursuant to House Bill 1545, (Section 240.124, F.S.), 
each student enrolled in a course more than twice, beginning 
with the Fall 1997 Semester, shall be assessed the fuli cost of 
instruction, 

(d) Pursuant to House Bill 1545, (Section 240.177, F.S.); 
each student enrolled in a college-preparatory class, beginning 
with the Fall 1997 Semester, more than once shall pay 100 
percent of the fuil cost of instruction. 
Specific Authmty 240.209(1),(3XeXr) FS. Law Im lementd 
240.209(3)(e)(h), 240.235(1), 240.124. 240.277 FS., Confenace &"e 
Repon on Senate Bill 2400, 1997. Histay-Adopted 4-8-79. Renumbered 
12-16-74, Amended 6-28-76, 7478. 8-6-79, 9-28-81. 12-14-83, 7-25-84. 
10-2-84, 10.7-85, Fonacrfy 6C-7.01. Amended 12-25-86. 11-16-87. 10-19-88. 
10-17-89, 10.15-90, 9-15-91, 1-8-92, 11-9-92, 7-22-93. 8-1-94, 11-29-94. 
416%. 8-12-%,9-30-97.12-15-97, 

PUBLIC SERVICE COMMISSION 

RULETITLES: RULE NOS.: 
Application and Scope 25-4.002 
Minimum Filing Requirements for Ratc-of-Retum 

DOCKET NO.: 980569-PU 

Regulated Local Exchange Companies; 
Commission Designee 25-4.141 

Construction and Waivers 25-4.202 
PURPOSE AND EFFECT: The purpose of these rule 
amendments is to repeal the waiver and variance provisions for 
which the Commission no longer has rule authority under the 
more ~esvictive rulemaking swdard in Section 120.536, 
Florida Statutes. Momver, since 1996, all requests for rule 
variances and waivers must comply with Section 120.542. 
Florida statutes. 
SUBJECT AREA TO BE ADDRESSED: The repeal of waiver 
and variance mle provisions no longer autho- by statute. 
SPECIFIC A U T H O m  350.127,350.127(2) FS. 
LAW IMPLEMPJTED: 364.01, 364.05(4), 364.052, 364.337 
FS . 
IF REQUESTED AND NOT DEEMED UNNECESSARY BY 
THE AGENCY HEAD, A RULE DEVELOPMENT 
WORKSHOP WIU BE HELD AT THE TIME, DATE AND 
PLACE SHOWN BELOW 
TIME AND DATE: 1:OO pm., Tuesday, June 23,1998 
PLACE: Betty %ley Conference Center, Room 152, 4075 
Esplanade Way, Tallahassee, FL 32399-0850 
THE WORKSHOP REQUEST MUST BE SUBMITTED IN 
WRITING WITHIN 21 DAYS OF THE DATE OF THIS 
NOTICE TO: Commission's Division of Records and 
Reporting, 2540 Shumard Oak Boulevard Tallahassee, FL 

THE PERSON TO BE CONTACTED REGARDING THE 
PROPOSED RULE DEVELOPMENT IS: Mary Anne Helm,  
Division of Appeals Florida Public Service Commission, 2540 
Shumard Oak Blvd, Tallahassee, FL 32399-0862 
Any person rquiring some accommodation at this workshop 
because of a physical impairment should call the Division of 
Records and Reporting at (850)413-6770 at least five calendar 

e 

32399-0850 

t 
days prior to the hearing. Any person who is hearing or speech 
impaired should contact the Florida Public Service 
Commission by using the Florida Relay Service, which can be 
reached at: 1(800)955-8771 (TDD). 

THE P U A R Y  TEXT OF THE PROPOSED RULE 
DEVELOPMENT IS: " F 

25-4.002 Application and Scope. 
(1 ) No change. 

(3) through (4) renumbered (2) through (3) No change. 
Specific Authori-y 350.127 FS. Law Implemented 364.01, 364.337 FS. 
Histay-Revised 12-1-68. Fonnedy 254.02, Amended 2-23-87. 1-8-95, - 

254.141 Minimum Filing Requirements for 
R a t e s f - R e m  Regulated Local Exchange Companies; 
Commission Designee. 

(1) through (3) No change. 

Spectfic Authai~y 350.127(2) FS. Law Implemented 364.OyS) FS. History- 
New 5 4 8 1 .  Amended 7-29-85.6-11-86,2-3-88.3-10-%, . 

25-4.202 Construction a". 
(1) through (2) No change. 

Specific Authority 350.127(2) FS. Law Implemented 364.052 FS. History- 
New3-10-%&gt&i . 

PUBLIC SERVICE COMMISSION 

RULETITLES: RULE NOS.: 

Investor-Owned Elecvic Utility Minimum Filing 

Non-Fm Electric Service - Tmns and Conditions 25-6.0438 

DOCKET NO: 980569-PU 

Application and Scope 25-6.002 

Requirements; Commission Designee 254.043 

9 772 Section I - Notices of Development of Proposed Rules 
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PURPOSE AND EFFECT: The purpose of these rule 
amendments is to repeal the waiver and variance provisions for 
which the Commission no longer has rule authority under the 
more restrictive rulemaking standard in Section 120.536, 
Florida Statutes. Moreover, since 1996, all  requests for rule 
variances and waivers must comply with Section 120.542, 
Florida Statutes. 
SUBJECT AREA TO BE ADDRESSED: The repeal of waiver 
and variance rule provisions no longer authorized by statute. 
SPECIFIC AUTHORITY: 350.127(2), 366.05( 1),(2), 
366.06(3) FS. 
LAW IMPLEMENTED: 366.03, 366.04, 366.041, 366.05, 
366.03 l),  366.06( 1),(2),(3),(4), 366.04(2)(f), 366.071 FS. 
IF REQUESTED AND NOT DEEMED UNNECESSARY BY 
THE AGENCY HEAD, A RULE DEVELOPMENT 
WORKSHOP WIU BE HELD AT THE TIME, DATE AND 
PLACE SHOWN BELOW: 
TIME AND DATE: 1:OO p.m., Tuesday, June 23, 1998 
PLACE: Betty Easley Conference Center, Room 152, 4075 
Esplanade Way, Tallahassee, FL 32399-0850 
THE WORKSHOP REQUEST MUST BE SUB- IN 
WRlTING WTIXIN 21 DAYS OF THE DATE OF THIS 
NOTICE T O  Commission's Division of Records and 
Reporting. 2540 Shumard Oak Boulevard, Tallahassee, FL 

THE PERSON TO BE CONTACTED REGARDING THE 
PROPOSED RULE DEVELOPMENT IS: Mary Anne Helton, 
Division of Appeals. Florida Public Service Commission, 2540 
Shumard Oak Blvd., Tallahassee, FL 32399-0862 
Any person requiring some accommodation at this workshop 
because of a physical impairment should call the Division of 
Records and Reporting at (850)413-6770 at least five calendar 
days prior to the hearing. Any person who is hearing or speech 
impaired should contact the Florida Public Service 
Commission by using the Florida Relay Service, which can be 
reached at: 1(800)955-8771 (TDD). 

THE PRELIMINARY TEXT OF THE PROPOSED RULE 
DEVELOPMENT IS: 

0' 

32399-0850 

25-6.002 Application and Scope. 
(1) No change. 

No change. 

No change. 
Specific Authority 366.0S(!) FS Law Implemmted 366.05(1) FS. Hinay- 

25-6.043 Investor-Owned Electric Utility Minimum Filing 

(1) through (2) No change. 

New 7-29-69, F m d y  2S-6.M.Amndcd 

Requirements; Commission Designee. 

Specific Authority 366.05(1),(2). 366.06(3) FS. Law Implemented 
366.W 1),(2),(3),(4), 3&..04(2XO, 366.071 FS. History-New 5-27-81. 
Formerly 25-6.43, Amended 7-5-90. . 

25-6.0438 Non-Finn Electric Service - Terms and 

(1) through (8) No change. 
Conditions. 

Specific Authority 3H).127(2), 366.05(1) FS. IAW Implemenccd 366.m. 
366.04. 366.041. 366.03 FS. H k w N e ~  8-21-86, Amnded 9491,  

PUBLIC SERVICE COMMISSION 

RULETITLE: RULE NO.: 

PURPOSE AND EFFECE The purpose of this rule 
amendment is to repeal the waiver and variance provisions for 
which the Commission no longer has rule authority under the 
more restrictive rulemaking standard irr Section 120.536, 
Florida Statutes. Moreover, since 1996, all requests for rule 
variances and waivers must comply with Section 120.542, 
Florida Statutes. 
SUBJECT AREA TO BE ADDRESSED: The repeal of waiver 
and variance rule provisions no longer authorized by statute. 
SPECIFIC AUTHORITY: 366.051,350.127(2) FS. 
LAW IMPLEMENTED: 366.04(2)(~),(5), 366.051 FS. 
IF REQUESTED AND NOTDEEMED UNNECESSARY BY 
THE AGENCY HEAD, A RULE DEVELOPMENT 
WORKSHOP WILL BE HELD AT THE TIME, DATE AND 
PLACE SHOWN B U O W :  
TIME AND DATE: 1:OO p.m, Tuesday, June 23,1998 
PLACE: Betty Easley Conference Center, Room 152, 4075 
Esplanade Way, Tallahassee, FL 32399-0850 

DOCKET N O  980569-W 

Interconnection and Standards 25-17.087 

. 
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THE WORKSHOP REQUEST MUST BE SUBKITED IN 
G W" 21 DAYS OF THE DATE OF THIS e OTIC€ T O  Commission's Division of Records and 

Reporting, 2540 Shumard Oak Boulevard, Tallahassa, FL 

THE PERSON TO BE CONTACTED REGARDING THE 
PROPOSED RULE DEVELOPMENT IS: Mary Anne Helton, 
Division of Appeals, Florida Public Service Commission, 2540 
Shumard Oak Blvd., Tallahassee, FL 32399-0862 
Any person requiring some accommodation at this workshop 
because of a physical impairment should call the Division of 
Records and Reporting at (850)413-6770 at least five calendar 
days prior to the hearing. Any person who is hearing or speech 
impaired should contact the Florida Public Service 
Commission by using the Florida Relay Service, which can be 
reached at 1(800)955-8771 (TDD). 

32399-0850 

THE PRELIMINARY TEXT OF THE PROPOSED RULE 
DEVELOPMENT IS: 

25-17.087 Interconnection and Standards. 
(1) No change. 

(4) through (1 1) renumbered (2) through (9) No change. 
Spade Authonty 366.051. 350.127(2) FS. Law Implemented 
366.W(2Xc).(5). 366.051 FS. History-New 94-83, Famaly 2S-17.87, 
Amended 10.25-90,5493, , 

PUBLIC SERVICE COMMISSION 

RULE'ITIZE: RULE NO.: 

PURPOSE AND EFFECT: The purpose of this rule 
amendment is to repeal the waiver and variance provisions for 
which the Commission no longer has rule authority under the 
more restrictive rulemaking stpndard in Section 120.536, 
Florida Statutes. Moreover, since 19%. all requests for rule 
vdances and waivers must comply with Section 120.542, 
Florida statutes. 
SUBJECX AREA TO BE ADDRESSED: Tbe repeal of waiver 
md vuiance rule provisions no longex authorized by statute. 
SPECIFIC A W O F U I Y :  350.127(2) FS. 
LAW IMPLEMENTED: 364.01.364.337 FS. 

DOCKET NO: 980569-PU 

Scope and Waiver 25-24.455 

IF "TED AND NOT DEEMED UNNECESSARY BY 
THE AGENCY HEAD, A RULE DEVELOPMENT 
WORKSHOP WIU BE HELD AT THE TIME, DATE AND 
PLACE SHOWN BELOW 
TIME AND DATE: 1:OO p.m., Tuesday, June 23,1998 
PLACE: Betty Easley Conference Center, Room 152, 4075 
Esplanade Way, Tallahassee, FL 32399-0850 
THE WORKSHOP REQUEST MUST BE SUBh4TTTED IN 
W I U " G  WITHIN 21 DAYS OF THE DATE OF THIS 
NOTICE TO: Commission's Division of Records and 
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, FL 

THE PERSON TO BE CONTACTED REGARDING THE 
PROPOSED RULE DEVELOPMENT IS: Mary Anne Helton, 
Division of Appeals, Florida Public Service Commission, 2540 
Shumard Oak Blvd., Tallahassee, FL 32399-0862 
Any person requiring some accommodation a. this workshop 
because of a physical impairment should call the Division of 
Records and Reporting at (850)413-6770 at least rive calendar 
days prior to the hearing. Any person who is hearing or speech 
impaired should contact the Florida Public Service 
Commission by using the Florida Relay Service, which can be 

32399-0850 

naciched at: 1(800)955-8771 (TDD). 

TTFE P R l U M I " Y  TEXT OF THE PROPOSED RULE 
DEVELOPMENT IS: 

25-24.455 scope m. 
(1) through (3) No change. 

L41fs) No change. 
S 'fic Authori 350.127(2) Fs. Law Implemented 364.01, 364.337 FS. 
Ew-New 2-23'. n- 
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PUBLIC SERVICE COMMlSSION 
DOCKET N O  980569-PU 
RULE'ITTLES: RULE NOS.: 
Rules for General Application 25-30.010 
Application and Scope 25-30.01 1 
General Infoxmation and Insauctions 

R e q u i d  of Class A and B Water 
and Wastewater Utilities in an 
Application for Rate Increase U-30.436 

25-30.450 
25-30.455 
25-30.456 

of-Construction 25-30.570 

Availability Policy 25-30.580 

Burden of Proof and Audit Provisions 
Staff Assistance in Rate Cases 
Staff Assistance in Altcmative Rate Setting 
Imputation of Contributions-in-Aid- 

Guidelines for Designing Service 

PURPOSE AND EFFECT: The purpose of these mle 
amendments is to repeal the waiver and variance provisions for 
which the Commission no longer has rule authority under the 
more restrictive rulemaking standard in Section 120.536, 
Florida Statutes. Moreover, since 1996, all quests for rule 
variances and waivers must comply with Section 120.542, 
Florida statutes. 
SUBJECT AREA TO BE ADDRESSED: 'b repeal of waiver 
and variance rule provisions no longer authorized by statute. 
SPECIFIC AUTHORITY: 367.101, 367.0814. 367.121, 
350.127(2), 367.121(1) FS. 
LAW IMP- 367.081, 367.101, 367.0814, 
367.083,367.121,367.121(1) FS. 
IF REQUESTED AND NOT DEEMED UNNECESSARY BY 
THE AGENCY HEAD, A RULE DEVELOPMENT 
WORKSHOP WIU BE HELD AT THE TIME, DATE AND 
PLACE SHOWN BELOW 
TIME AND DATE: 1:OO p.m, Tuesday, June 23,1998 
PLACE Betty Easley Conference Center, Room 15% 4075 
Esplanade Way, Tallahassa, Fl32399-0850 
THE WORKSHOP REQUEST MUST BE SUBMITIED IN 
WRlTING Wl" 21 DAYS OF THE DATE OF THIS 
NOTICE TO Commission's Division of Records and 
Reporting, 2540 Shumard Oak Baulcvprd Tallahassee, FL 

THE PERSON TO BE CONTACI'ED REGARDING THE 
PROPOSED RULE DEVELOPMENT IS: Mary Anne Helton, 
Division of Appeals, Florida Public Service Commission, 2540 
Shumard Oak Blvd., Tallahassee, R 323994865 
Any person requiring some accommodntion at this workshop 
because of a physical i m p a i r " t  should call the Division of 
Records and Reporting at (850)413-6770 at least five calendar 
days prior to the hearing. Any person who is hearing cir speech 
impaired should contact the Florida public Service 
Commission by using the Florida Relay Smice, which caa be 

32399-0850 

=ached It: 1(8Oo)955-8771 (TDD). 

THE PRELIMINARY TEXT OF THE PROPOSED RULE 
DEVELOPMENT IS: 

23-30.010 Rules fOr oenrrnl AppliCat i~~~ 
The rules heninafter set forth am for g& application and 
an subject to such chages  lad modifications, permitted by 
law, as the Commissi& from time to time may decenniw 
advisable. - The rules are supplementary to the Water and 
Wastewater System Regulatory Law, Chapter 367, Florida 
statutes. 
Specifto Aurhaiy 367.121 FS. L w  Implemented 367.121 FS. Hin 
Amended 2-3-70.9-12-74, F o m d y  2J-10.01,2S-10.001, Amndcd ll-99rgkl 

2530.01 1 Application and Scope. 
( 1 ) through (3) No change. 

ted 367.1210) FS. Hi 

2530.436 Genenl lnfonnstioa aad Instnrction~ Requirrd 
of clasr A and B Warn and Wastewater Utilities in an 
Application for Race 

(1) through (5) No change. 

- 
14K9 No change. 

Specific Authority 350.127(2). 367.121 FS. Law Impkmentcd 367.081, 
367.083. 367.121 FS. I3h-m 11-9-86. m&d bU-90, 11-3093. - 

25-30.450 Burden of Proof and Audit Provisions. 
In each instoncc, the utility must be able to support any 
schedule submined well as any adjustmeno or allocations 
relied on by the utility. Tfe work sheets, etc. supporting the 
schedules and dne submittal must be orgganited in a 
systematic and r a t i d  manner so as to enable Commission 
personnel @verify the schedules in an expedient mannet and 

shall list aif reference sawcu neceupry to mabk Commission 
pei#mnl to tracktooriginrlwurccof may into the tinancial 

mini" "mt of time. Tbc supportins work sheet& etc.. 



and accounting system and in addition, verify amounts to the 
appropriate schedules. w-.b, dE 

DEPARTMENT OF CORRECTIONS 
RULETITLE: RULE NO.: 
PURPOSE AND m m  m e  purpose of the proposed 
amendments is to clarify the types of facilities to which the rule 
is applicable, to provide additional review time for the 
translation of foreign language publications, to provide a 

9 . .  
1 . .  Admissible Reading Material 33-3.012 

specific ~ u t h a i v  367.121 FS. L ~ W  Impkmeated 367.081 FS. HirtopNew 
6-1&75. Fom~dy  25-10.177, M 11-9-86, , 

25-30.455 Staff Assistance in Rate Cases. 
(1) through (10) No change. 
WJ; :a ruuv.rrr-rryu*r; - ~w G mY-J+tk I .  

(12) through (15) renumbered (11) through (14) No 
change. 
Specific Authority 367.0814, 367.121 FS. Law Implemented 367.0814 FS. 
Histoy-New 12-8-80. Fonedy 25-10.180, Amended 11-9-86, 8-6.91. 
11-30-93, . 

25-30.456 SMAssistance in Altemative Rate Setting. 
(1) through (10) No change. 

I 
U b  P W t u r r .  V L  , .  

\ u g h  (19) No 
change. 
Specific Authority 367.0814, 367.121 FS. Law Implemcated 367.0814 FS. 
History-New 11-30-93- , 

25-30.570 Imputation of Contributions-in-Aid-of- 
Construction. 

(1) No change. . .  e -- 
e 
Specific Authority 367.121(1), 367.101 FS. Law Implemtnttd 367.101 FS. 
Histay-New 6- 14-83, Formerly 25-30.57- 

25-30.580 Guidelines for Designing Service Availability 

(1) No change. 
Policy. 

Specific Authority 367.121(1). 367.101 FS. Law Implemcntcd 367.101 FS. 
History-New 6-14-83. Formerly 25.30.58- 

broader interpretation of the “pubtishen only” provision, and 
to clarify application of the hardcover book prohibition. The 
effect of the proposed amendments is to exclude application of 
the rule to community correctional centers and facilities under 
contract with the Correctional Privatization Commission, to 
allow inmates to receive materials from wholesale or mail 
order distributors or bookstores as well as from publishers, and 
to prohibit hardcover books for inmates at the Florida State 
Prison main unit and inmates in close management status at 
any facility. 
SUBJECT AREA TO BE ADDRESSED: Admissible reading 
materials. 
SPECIFIC AUTHORITY: 944.09,944.11 FS. 
LAW IMPLEMENTED: 944.1 1 FS. 
IF R E Q W T E D  AND NOT DEEMED UNNECESSARY BY 
THE AGENCY HEAD, A RULE DEVELOPMENT 
WORKSHOP WILL BE HELD AT THE TIME, DATE AND 
PLACE SHOWN BELOW: 
TIME AND DATE. 9:oO am., June 10,1998 
PLACE: Law Library Conference Room, Bureau of Legal 
Services, Room B-404, 2601 Blair Stone Road, Tallahassee, 
Florida 
THE PERSON TO BE CONTACTED REGARDING THE 
PROPOSED RULE DEVELOPMENT IS: Pem Dale 

@ 

THE PRELIMINARY TEXT OF THE PROPOSED RULE 
DEVELOPMENT IS: 

33-3.012 Admissible Reading Material. 
(1) No change. 
(2) Inmates shall be permitted to receive publications 

except when the publication is found to be detrimental to the 
security, order or disciplinary or rehabilitative interests of any 

privately operated institution under contract with the 
, or department 

when it is determined that the publication might facilitate 
criminal activity. Publications shall be rejected when one of 
the following criteria is met: 

institution . .  of the department, or any 

. .  a , .  

(a) through (k) No change. 
(3) through (4) No change. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Proposed Amendments to 
Rule 25-4.002, F.A.C., 
Application and Scope; 25-4.141, 
Minimum Filing Requirements for 

. Rate of Return Regulated Local 
Exchange Companies; Commission 
Designee; 25-4.202, Construction 
and Waivers; 25-24.555, Scope 
and Waiver; 25-6.002, 
Application and Scope; 25-6.043, 
Investor-Owned Electric Utility 
Minimum Filing Requirements; 
Commission Designee; 25-6.0438, 
Non-Firm Electric Service - 
Terms and Conditions; 25-17.087, 
Interconnection and Standards; 
25-30.010, Rules for General 
Applicaiton; 25-30.011, 
Application and Scope; 25- 
30.436, General Information and 
Instructions Required of Class A 
and B Water and Wastewater 
Utilities in an Application for 
Rate Increase; 25-30.450, Burden 
of Proof and Audit Provisions; 
25-30.455, Staff Assistance in 
Rate Cases; 25-30.456, Staff 
Assistance in Alternative Rate 
Setting; 25-30.570, Imputation 
of Contributions-in-Aid-of- 
Construction; and 25-30.580, 
Guidelines for Designing Service 
Availability 

DOCKET NO. 980569-PU 
ORDER NO. PSC-98-1716-NOR-PU 
ISSUED: Decembgr 18, 1998 

The following Commissioners participated in the disposition of 
this matter: 

JULIA L. JOHNSON, Chairman 
J. TERRY DEASON 
SUSAN F. CLARK 
JOE GARCIA 

E. LEON JACOBS, JR. 



ORDER NO. PSC-98-1716-NOR-PU 
DOCKET NO. 980569-PU 
PAGE 2 

NOTICE OF RULEMAKING 

NOTICE is hereby given that the Florida Public Service 
Commission, pursuant to Section 120.54, Florida Statutes, has 
initiated rulemaking to amend Rules 25-4.141, 25-4.202, 25-6.002, 

25-30.436, 25-30.450, 25-30.455, 25-30.456, 25-30.570, and 25- 
30.580, Florida Administrative Code, relating to rule waiver 
provisions. 

25-6.043, 25-6.0438, 25-17.087, 25-24.555, 25-30.010, 25-30.011, 

The attached Notice of Rulemaking will appear in the December 
24, 1998 edition of the Florida Administrative Weekly. 

If requested within 21 days of the date of this notice, a 
hearing will be scheduled and announced in the Florida 
Administrative Weekly. 

Written requests for hearing and written comments or 
suggestions on the rules must be received by the Director, Division 
of Records and Reporting, Florida Public Service Commission, 2540 
Shumard Oak Blvd., Tallahassee, FL 32399-0862, no later than 
January 14, 1999. 

By ORDER of the Florida Public Service Commission, this 18th 
day of December, 1998. 

BLANCA S. BAYO, Director 
Division of Records & Reporting 

By: / s /  Kav Flvnn 
Kay Flynn, Chief 
Bureau of Records 

This is a facsimile copy. A signed copy 
of the order may be obtained by calling 
1-850-413-6770. 

( S E A L )  



Rules 25-4.002, 25-4.141, 
25-4.202, 25-24.455, 25- 
6.002, 25-6.043, 25-6.0438, 
25-17.087, 25-30.010, 25- 
30.011, 25-30.436, 25- 
30.450, 25-30.455, 25- 
30.456, 25-30.570, and 25- 
30.580 
Docket No. 980569-PU 

STATEMENT OF FACTS AND CIRCUMSTANCES 
JUSTIFYING RULE 

In 1996, the Legislature substantially amended Chapter 120, 
Florida Statutes, the “Administrative Procedure Act“ (APA) . 
Among the changes to the APA was the adoption of section 120.542, 
Florida Statutes, governing rule waivers and variances, and 
section 120.536, requiring agencies to report to the Joint 
Administrative Procedures Committee (JAPC) its ru-les that exceed 
its rulemaking authority, and repeal those for which authorizing 
legislation does not exist. On September 9, 1997, the Commission 
approved the list of rules for which it lacked specific statutory’ 
authority. On September 25, 1997, by letter from Chairman 
Johnson, the Commission submitted its list to the JAPC. The 
Commission did not seek legislation to authorize the identified 
rules that provide generally for waivers and variances from the 
rules, because, as stated in the letter, specific authority is 
now contained in section 120.542, Florida Statutes, and specific 
uniform rules to implement the statute had been adopted by the 
Administration Commission. 

STATEMENT ON EZDERAL STANDARDS 

There is no federal standard on the same subject. 



r .  1 

M E M O R A N D U M  . i  . ---------- 

TO: 

FROM: 

SUBJECT: 

DIVISION OF APPEALS (MOORE) 
,- 

STATEMENT OF ESTIMATED REGULATORY COSTS FOR DOCKET NO. 

WAIVERS OR VARIANCES TO COMMISSION RULES 
980569-PU, PROPOSED REPEAL OF RULE PROVISIONS AUTHORlZING 

Currently, many Commission rules contain provisions to allow waivers or variances on a 

case-by-case basis. The 1996 changes to Section 120.542, Florida Statutes, removed rulemaking 

authority for waivers and variances. All rule waivers and variances must now comply with Section 

120.542, F.S. The proposed repeal of rule provisions for waivers and variances would make 

Commission rules compliant with Section 120.542, F.S. 

Regulated companies that want a waiver or variance fiom Commission rules would have to 

make a request in accordance with Section 120.542, F.S., but that process should not be significantly 

more costly than the current petitioning process. 

The Administrative Procedures Act encourages an agency to prepare a Statement of 

Estimated Regulatory Costs (SERC). However, since there should be no significant additional costs 

or negative impacts on utilities, small businesses, small cities, or small counties, a SERC will not 

be prepared for the proposed rule change. 

Please keep my name on the CASR. 

CBH:tfle-w&v 
cc: Mary Andrews Bane 

Hurd Reeves 
Ann Shelfer 
Mark Futrell 
Connie Kummer 
Bill Lowe 
Dale Mailhot 



THE FULL TEXT OF THE PROPOSED RULES IS: 

6A-10.013 for Exempt Employa~, 
Depamnnrtofertnntioa 

Aurbaiy m.MX1) m. h 20.15, 229512, 229.75 
%?ktay-No, 240-71. Rq"a@d 12-3-74, An"jod S-S7S, 
F0mdy6A-lO.13- . 

6A- 10.020 Environmental Education. 
Spkldc Aud#lty 229.(H3(1) FS. Law lemnud 2298(HS(6) FS. 
Hinory-NCV 2-1874, Repmmplpprd 12-S74%y 6A-10.20- 
-* 

6A-10.021 Environmental Education Grants. 

? ! ? 5 $ 1 ~ ~ ~ . 8 ~ ~ ~ ~ ~ ~ s ~ ~ ~ ~ 4 , ~ ~ ~ ~  
W 12-26-77.6478. F e  6A-10.21- 

6A-10.037 Regional Centen of Excellence in 
Mathematics, Science, Computers, and Technology. 
Specific Aurbonty 228.086(2). 229.053(1) FS. Law Implemcntcd 228.086 FS. 
History-New 5-24-84, Formafy 6A-10.37, kmdd 1-29-86, 10.1694, 
-* 

NAME OF PERSON ORIGINATING PROPOSED RULE: 
Wayne V. Pierson, Deputy Commissioner, Department of 
Education 
NAME OF SUPERVISOR OR PERSON WHO APPROVED 
THE PROPOSED RULE: Frank T. Brogan, Commissionex of 
Education 
DATE PROPOSED RULE APPROVED BY AGENCY 
HEAD: December 18,1998 

DEPARTMEN" OF EDUCATION 
Sta~BoudldEdQC8th 
RULETITLE RULE NO.: 
Delegation of Authority to the Commissioner 6A-16.004 
PURPOSE AND EFFECE This rule is to be repealed. Section 
20.15, Florida Statutes, now provides that the Commissioner of 
Education is the agency head and @vu to the Commissioner 
the authority to conduct m a ~ s  otherwise delegated by Rule 
6A-16.004, FAC. This change by the L e g i s h  eliminates the 
need to retain this d e  as part of the Florida Administrative 
Code. 

SUMMARY OF S T A T E M p i T  OF ESTIMATED 
R E G W O R Y  COST None. 
Any person who wishes to provide information regarding ths 
statement of egtimarrd neulatoy c o s u  or to provide a 
proposal for a lower cost rrgulptoy alternative must do so in 
writing within 21 days of the notice. 
SPECIFIC AUTHORTIY 20. 15 FS. 
LAW IMPLEMENTED: 20.15 FS. 
A HEARING WILL BEHELDATTHETIME, DATE AND 
P U C E  SHOWN BELOW 
TIME AND DATE: 9% am., February 9,1999 

SUMMARY: This rul! is to benpealcd 

I -  =) 
PLACE: Room LLo3, Tbc Capitol, Tallrbrusee. ~loridr 
THE PERSON TO BE CON'LXClED REGARDING THE 
PROPOSED RULE IS: Waym V. Pi- ~eplty 
Commissioner, Roam 1702 'Tbe CapltoI, TalIahrsacc, Ft 
32399-0400, (850)413-03SS 

THE FULL l" OF THE PROPOSED RULE I S  

6A-16.004 Delegati00 of Authority to the C O " ~ ~ O =  
Aurbmy 229.M3(1) FS. h 20.05(1Xb), a . lS ( IX %%a 229.053(1), 229512 FS.. AficL N scetioo 4Q). plmd. 

C O ~  m- 6A-10.09, Ner 4-11-74 Regremrlm 
12-5-74, M 1&23-79, 6S-80, 7-23-80, Rapomplpgd 9-24-80, 
F e  6A-16.01, M . 
NAME OF PERSON ORIGINATING PROPOSED RULE: 
Wayne V. Piason, Deputy Commissioner, Deparrment of 
Education 
NAME OF SUPERVISOR OR PERSON WHO APPROVED 
THE PROPOSED RULE: Fmqk T. Brogan, Commissioner of 
Educatiou 
DATE PROPOSED RULE APPROVED BY A G E "  
HEAD: December 18,1998 

~ C ~ ~ C ~ O N  
DOCm NO. 98OS69-KT 
RULETITLES: RULE NOS.: 
Minimum Frling Ra@" far 

W f - R e t u n !  RLgulated M Exchange 
Companies; Commission Designee 25-4.141 

Construction and Waivers 254.202 
PURPOSE AND EFFECE To repeal provisions authorizing 
d e  waiva's that have kea Supaseded by section 120.542. 
Florida Statuted, and Chapa 28-104, Florida Administrative 
Code, which provide specific standards and ptocedures to be 
followed in @anting rule waivers and variances. 
SUMMARY: R e p a l s  rule waiver provisions. 
SUMMARY OF ST' OF ESTIMATED 
REGULATORY COST None. 
Any person who wishes to provide information regarding the 
statement of estimated regulatory costs, or to provide a 
proposal for a lower cost regulatory alternative must do so in 
writing within 21 days of this notice. 
SPECIFIC AUTHORITY 350.127(2) FS. 
LAW IMPLEMENTED: 364.05(4), 364.052 FS. 
WRlTrEN COMMENTS OR SUGGESTIONS ON THE 
PROPOSED RULES MAY BE SUBMI'ITED TO THE FPSC, 
DIVISION OF RECORDS AND REPORTING, WTI" 21 
DAYS OF THE DATE OF THIS NOnCE FOR INCLUSION 
IN THE RECORD OF THE PROCEEDING. 
IFREQUESTEDWll"21 DAYSOFTHEDATEOFTHIS 
NtXICE, A HEARING W l U  BE SCHEDULED AND 
ANNOUNCED IN THE FAW. 
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THE PERSON TO BE CONTACTED REGARDING THE 
PROPOSED RULES IS: Dincta of Appeals, Florida Public 
Service Commission, 2540 Shumard Oak Blvd, Tallahassa, 
Florida 323994862, (850)413-6245 

THE FULL 

@ 
OF THE PROPOSED RULES IS: 

25-4.141 Mini" Filing Rcquiremcna for 
R a t e s f - R e m  Regulated Local Exchange Companies; 
Commission Designee. 

(1) General Filing Iastnrctio~. 
(a) through (c) No change. 
(d) Each page of the filing shall be numbered and 00 8 1/2 

x 1 1  inch paper. Each witness' pnfiled testimony d&k 

Eexhibits shall be on n u m b e d  pages and all  exhibits shal l  be 
attached to the proponent's testimony 

consisting of the petition and its supporting attachments, 
testimony, and exhibits, shall be bound in order of appearance 
in this rule in standard three ring binden, with each schedule 
indexed and tabbed 

B e d  

-I -a. -. Each set of the fling, ?e ?,3 

(e) through (i) No change. 
(2) through (3) No change. 

25-4.202 Consauction ead4Wwk 
(1) through (2) No change. 

- 
Spcclfic Authmty 35Oo.l27(2) PS. kr Imp- 366.052 Ps. HhtW- 

NAME OF PERSON 0RIGI"G PROPOSED RULE: 
Mary Anne Heltolp 
NAME OF SUPERVISOR OR PERSON WHO APPROVED 
THE PROPOSED RULE: Florida Public Service Commission 
DATE PROPOSED RULE APPROVED BY AGENCY 
HEAD: December 15, iwa 
DATE NOTICE OF PROPOSED RULE DEVELOPMENT 
PUBLISHED m FAW VOI. 24, NO. 21, May 22, m a  

N ~ 3 - 1 & % -  . 

If any person detick to apperl any W o a  of the 
Commission with respect to any mattLt considered at the 
rulemaking heaning, if h e 4  a record of the hearing is 
necessary. The appellant must ensure thr a verbatim record, 
including testimony and &de= forming tht buir of 
appeal is ma&. 'Ihc Commissioa usually ma&a a verbatim 
mod of demalring hearings. 
~ n y  penon requiring somi ac"h ' O a a t l b i S h i D g  
because of a physical impairment should call the Division of 
Rea& and Reporting at (85O)4136770 at least 48 hours prim 
to the hearing. Any pasoa who is hearing or speech impaired 
should contact the Florid. Public Service Commission by 
using the Florida Relay servics, which C ~ O  be w h e d  at: 
1(800)955-8771 WD). 

PUBLIC SERVICE COMMISSION 
DOCKET NO. 980569-PU 
RULE TITLES: 
Application and Scope 
Investor-Owned Electric Utility Mihimum Filing 

Non-Firm Electric Service - Terms and Conditions 25-6.0438 
PURPOSE AND EFFECR To repcal provisions authorizing 
rule waivers that have been superseded by section 120542, 

RULE NOS.: 
25-6.002 

Requirements; Commission Designee 25-6.043 

Florida Staeuw, and Chapta 28-104, Florida Administrative 
Code, which provide S@C standards and procedures to be e 
followed in.graating rule waivers and variances. 
SUMMAkY Repeals rule waivep provisions. 
SUMMARY OF STATEMp(T OF ESTIMATED 
REGULATORY COST: None. 
Any person who wisbes to provide information regarding the 
statement of estimMed reguiatory costs, or to prow& a 
proposal for a lower cost regulatory altefnative must do so in 
writing within 21 days of this notice. 
SPECIFIC AUTHORl'IY 350.127(2), 366.05(1),(2). 
366.06(3) FS. 
LAW IMPLEMENTED: 366.05(1), 366.06(1),(2),(3),(4), 
366,04(2)(f), 366.071,366.03,366.04,366.041,366.05 FS. 
"TEN COMMENTS OR SUGGESTIONS ON THE 
PROPOSED RULES MAY BE SUBMl'ITED TO THE FPSC. 
DMSION OF RECORDS AND R E P O m G .  WTT" 21 
DAYS OF THE DATE OF THIS NUTICE FOR INCLUSION 
IN THE RECORD OF THE PROCEEDING. 
IF REQUESTED 21 DAYS OF THE DATE OF THIS 
NUTICE, A HEARING WILL BE SCHEDULED AND 
ANNOUNCED IN THE FAW. 
THE PERSON TO BE CONTACTED REGARDING THE 
PROPOSED RULES IS: Director of Appeals. Florida Public 
Service Commissioa, 2540 Shumard Oak Blvd, Tallahassee, 
Florida 32399-0862 

@ 7064 Section II- Roposed Rules 



THE FULL TEXT OF THE PROPOSED RULES IS: 

25-6.002 Apptidon and Scope. 
(1) No change. 

f 2 H  No change. 

W No change. 
Specific Authority 366.0Y1) FS. Law lmplcmcnted 366.05(1) FS. Histay- 

25-6.043 Investor-Owned Electric Utility Mini” Filiag 

( I )  through (2) No change. 

NW 7-2949, W y  254.02- . 

Requiremenu; Commission Designee. 

0 
Spec& Autbdty 366.05(1),(2), 366.060) FS. Law Imp- 
366.06(1).(2),(3),(4). 366.04(2)(0. 366.071 Fs. HiSt0r)LNe~ S-27-81. 
F o ~ Y  254.43, h a d e d  7-S-90, . 

25-6.0438 Non-Firm Electric Service - Terms and 

(1) through (8) No change. 
Conditions. 

Specific Autbmty 350.127(2). 366.OS(!) FS. IAW lmpkmmPd 366.0% 
366.04. 366.041. 3- -FS. HLtllIly-New 8-21-86, mdd 
9491,  . 
NAME OF PERSON 0RIGI”G PROPOSED RULE: 
Mary Anne H e l m  
NAME OF SUPERVISOR OR PERSON WHO APPROVED 
THE PROPOSED RULE: Florida Public Service Commission 
DATE PROPOSED RULE APPROVED BY AGENCY 
HEAD: December 15, 1998 

DATE N o n c E  OF PROPOSED RULE DEVELOP- 
PUBLISHED IN FAW %I. 24, No. 21, May 22,1998 
If any penon decides to appeal aay decision of tbc 
Commission with respect to any matter considaed at tbc 
rulemaking hearing, if held, a rccofd of the heaing ir 
nemary. The appelh”ust ensun that a verbatim recod, 
including testimony and evidence forming the basis of the 
appeal is made. The Commission usually makes a verbatim 
record of rulemaking hearings. 
Any p e r m  nquiring somc accommodation at this hearing 
because of a physical impairment should call the Divisioa of 
Records and Reporting at (850)413-6770 at least 48 hours pria 
to the hearing. Any pmon who is hearing or speech impaired 
should contact the Florida Public Service Commission by 
using the Florida Relay Service, which can be reached at: 
1(800)955-8771 VD). 

PUBLIC SERVICE COMMISSION 

RULETITLE: RULE NO.: 

PURPOSE AND E F F E a  To repeal provisions authizinng 
rule waivers that have ban superseded by section 120.542, 
Florida Statutes, and Chapter 28-104, Florida Administrative 
Code, which provide specific standards and proceduns to be 
fofloyed in granting rule waivers and variances. 
SUMMARY Repeais rule waiver pronsions. 
SUMMARY OF STATEMENT OF ESTIMATED 
REGULATORY COST: None. 
Any pmon who wishes to provide information regarding the 
statement of estimated regulatory costs, or to prom& a 
proposal for a lower cost regulatory alternative must do so in 
writing within 21 days of this notice. 
SPECIFIC AUTHORlTY 350.127(2), 366.051 FS. 
LAW IMPLEMENTED: 366.04(2)(~)&(5), 366.05 1 FS. 
WRITIEN COMMENTS OR SUGGESTIONS ON THE 
PROPOSED RULE MAY BE SUBMITTED TO THE FPSC, 
DMSION OF RECORDS AND REPOKT’ING, WITHIN 21 
DAYS OF THE DAlZ OF THIS N(Y”ICE FOR INCLUSION 
IN THE RECORD OF THE PROCEEDING. 
IF REQUESTED WITHIN 2 1 DAYS OF THE DATE OF THIS 
NOTICE, A HEARING WILL BE SCHEDULED AND 
ANNOUNCED IN THE FAW. 
THE PERSON TO BE CONTACI’ED REGARDING THE 
PROPOSED RULE IS: Director of Appeals, Florida Public 
S e M a  Commission, 2540 Shumard Oak Blvd.. Tallahassa, 
Florida 323994862 

DOCKET NO. 980569-PU 

Interconnection and Standads 25- 17.087 

Section II - Roposed Rules 7065 



V o b  24 Number 53, December 31, I998 Florid0 

THE FULLTEXT OFTHE PROPOSED RULE IS: 

25- 17.087 'OnandStandardS. 
(1) No change. 

w3) Where a utility refuses to intercooncct with a 
qualifying facility or attempts to impoae unreasonable 

facility may petition the Commission for relief. The utility 
shall have the burden of demonstrating to the Commission why 
interconnection with the qualifymg facility should not be 
required or that the standards the utility seeks to impose on the 

standads p * *thequalifying 

' 

qualifying facility an reasonable. 
(4) through (1 1) renumbmd (3) through (10) No change. 

Specific Authaity 366.051. 350.127(2) FS. h w  Implemented 
366.04(2)(~).(5). ,366.051 FS. Hktay-NW 9483, F o d y  25-17.87, 
A m c w  Io-2s-90,5493, . 
NAME OF PERSON ORIGINATING PROPOSED RULE: 
Mary Anne Helton 
NAME OF SUPERVISOR OR PERSON WHO APPROVED 
THE PROPOSED RULE: Florida Public Service CommisSion 
DATE PROPOSED RULE APPROVED BY AGENCY 
HEAD: December 15.1998 
DATE NOTICE OF PROPOSED RULE DEVELOPMENT 
PUBLISHED IN FAW Vol. 24, No. 21, May 22,1998 
If any person decides to appcrl any decision of the 
Commission with respect to any matter comidaed at tha 
rulemaldng hearing, if held a record of the hearing is 
necessary. The appellant must ensure that a verbatim rccor& 
including testimony and evidence forming the basis of the 
appeal is made. The Commission usually makes a verbatim 
record of rulemaking hearings. 
Any person requiring some accommodarion at this hearing 
because of a physical impairment should call the Division of 
Records and Reporting at (850)413-6770 at least 48 hours prior 
to the hearing. Any pmon who is hearing or speech impdcd 
should contact the Florida Public Service Commission by 
using the Florida Relay Service, which can be reached at 
1(800)955-8771 (TDW. 

PUBLIC SERVICE COMMISSION 
DOCKET NO. 980569-PcI 
RULETITLE RULE NO.: 

PURPOSE AND E F F E a  To repeal provisions authotizing 
rule waiven that have b a n  superseded by section 120.542 
Florida Statutes, and Chap= 28-104, Florida Administrative 
Code. which provide specific standards and procedures to be 
followed in p t i n g  rule waiven and variances. 
SUMhURY Repeals rule waiver provisions. 

Scope and Waiver 25-24.555 

SUMMARY OF STATEMPFT OF EsTIMAlED 
REGULATORY COST None. 
Any person who wishes to provide i n f o "  nepding the 
statement of estimated reguiMoy costs, or to v i d e  a 
ptoposal fora lower cost qulatay altemtive rmud do so in 
wIitingwithia21 d a y s o f t t l i s ~ ~ ~ ~  
SPECIFIC AUTHOIUW 3%. 127(2) FS. 
LAW IMPLEMENTED: 364.01,364.339 FS. 
wRI?TEN COMMENTS OR SUGGESTIONS ON THE 
PROPOSED RULE MAY BE SUBMI?TED TO THE FPSC, 
DMSION OF RECORDS AND REPORTING, R" 21 
DAYS OF THE DATE OF THIS NOTICE FOR INCLUSION 
IN THE RECORD OF THE PROCEEDING. 
IF REQWTED WI" 21 DAYS OF THE DATE OF TIUS 
NCXICE. A HEARING WILL BE SCHEDULED AND 
ANNOUNCED IN THE €AW. 
THE PERSON TO BE C O N T A O  REGARDING THE 
PROPOSED RULE IS: Director of Appeals, Florida Public 
Service Commission, 2540 Shumard Oak Blvd, Tallahassee, 
Florida 323994862 

THE FULL TEXT OF THE PROPOSED RULE IS: 
25-24.555 Scope and W ~ W .  
( 1 ) through (3) No change. - 

Specific Aurhaity 350.127(2) FS. Law I m p l m t e d  364.01, 364.339 FS. 

NAME OF PERSON ORIGINArING PROPOSED RULE: 
Mary Anne Helm 
NAME OF SUPERVISOR OR PERSON WHO APPROVED 
THE PROPOSED RULE: Florida Public Service Commission 
DATE PROPOSED RULE APPROVED BY AGENCY 
HEAD: December 15,1998 
DATE NOTICE OF PROPOSED RULE DEVELOPMENT 
PUBLISHED IN FAW Vol. 24, No. 21, May 22,1998 

H~S~OIY-NW 1-28-91, M 7-29-97.-,. 
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If any person dccidea to appd any decision of the 
Commission with nspscr to any matta considered at the 
rulemaking hearjng, if &Id, a recad of the hearing is 
necessary. The appeilrnt m u  caaure that a verbatim record, 
including testimooy and evidena fmning the basis of the 
appeal is made. The Comds ioo  usually makes a verbatim 
record of rulemaking hearings. 
h y  person requiring somc accommodation at this hearing 
because of a physical impairment should call the Division of 
Records and Reporring at (MOM 13-6770 at l a a t  48 hours prior 
to the hearing. Any pason who is hearing or speech impand 
should contact the Florida Public Service CommiMion by 
using the Florida Relay Service, which can be reached at: 
1 (8OO)955-877 1 (TDD). 

PUBLIC SERVICE COMMISSION 

RULE TITLES: RULE NOS.: 
DOCKET NO. 980569-PU 

Rules for General Application 25-30.010 
Application and Scope 25-30.01 1 
General Information and Instructions Rtquind 

of Class A and B Water and Wastewater 
Utilities in an Application for Rate Lncrease 25-30.436 

Burden of Roof and Audit Provisions 
Staff Assistance ia Rate Casts 
Staff Assistance in Alternative Rate Seaing 

25-30.450 
25-30.435 
25-30.456 

Construction 25-30.570 

Availability Policy 25-30.580 

Imputation of CoaaiWons-bAid-of- 

Guidelines for Designing Service 

PURPOSE AND EFFECT: To repeal pvisioas authorizing 
rule waivers that have ban supaseded by section 120.542, 
Florida Statutes, and Chapter 28-104, Florida Administrative 
Code, which provide specitic smdnrds and procedures to be 
followed in gnvlting rule waivers and variances. 
SUMMARY Repeals rule waiver provisions 
SUMMARY OF STATEMPFT OF ESTIMATED 
REGULATORY COST: None. 
Any penon who wishes to provide information regarding the 
statement of estimated regulatoy costs, or to provide a 
proposal for a lower cost ngulatoy alternative must do so in 
writing within 21 days d this notica 
SPECIFIC AU"H0Rl'IY 350.127(2), 367.121, 367.0814, 
367.101 FS. 
LAW IMP-. 367.121(1), 367.081, 367.083, 
367.121.367.0814,367.101 FS. 
WRITTEN COMMENTS OR SUGGESTIONS ON THE 
PROPOSED RULE MAY BE SUBMITTED TO THE FPSC, 
DIVISION OF RECORDS AND REPOkIlNG, WITHIN 21 
DAYS OF THE DATE OF THIS NUI'ICE FOR INCLUSION 
IN THE RECORD OF THE PROCEEDING. 

IF REQUESTED Wl" 21 DAYS OF THE D m  OF THIS 
NCYI'ICE. A HEARJNG WILL BE SCHEDULED AND 
ANNOUNCED IN THE FAW. 
THE PERSON TO BE C O N W T D  REOARDW THE 
PROPOSED RULES IS: Dincta of Appcrlr, Florida Public 
Service Commission, q40 S h d  Oak Bhd, TalLhureq 
Florida32399-0862 - 
THE FULL TEXT OF THE PROPOSED RULES IS: 

The rules hminafta set fortis are for g e d  applicatim an6 
an subject to such changes and modificatioas, permimi by 
law, as tbe Commission from time to time m y  detamiab 
advisable. & 
em The rules are supplementary to the Watet and 
Wastewater System Regulatory Law, Chapter 367, Florid 
Statutw. 

25-30.010 Rules for General Applicatio~. 

Specific A u M y  367.121 FS. Law Implamuted 367.121 FS. 
Ameadcd 2-3-74 9-12-74, Formaly 25-10.01, 25-1O.oOI, 
Amended. 

25-30.01 1 Application and Scope. 
( 1 ) No change. 

Iw3) No change. 

It ij not intended that m y  rule or regulation 
contained hmia shall supersede or conflict with an applicable 
regulation of the Deparement of Health and Rehabilitative 
Services (DHRS) or the Deputment of Environmental 

RegeMee (DEER)). Compliance by a utility with 
the regulations of the DHRS or DEEa on a particular subject 
matter s h a l l  constitute compliaace with such of these rules as 
relate to the same subject matter except as otherwise ordmd 
by the CommiMioa 

- 

No change. 
Speci6c Autbariy 367.121 FS. Law 367.1210) FS. HLtay- 
Amoldal%12-74, 25-10.14.25-10.014- . 
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25-30.436 Geneial I0f-m aod Insauctions R W  
of Class A and B Watcr and Wastewrta Utilitia in 811 0 Application for Rate lacreast. 

( 1 ) through ( 5 )  No change. 

- 
No change. 

Spcci6c Authaity 350.127(2), 367.121 FS. k w  J-I 367.01, 
367.083. 367.121 FS. History-N~w 11-9-86, bU-90, 
11-30-93, . 

25-30.450 Burden of Proof and Audit Provisions. 
In each instance, the utility must be able to support my 
schedule submitted as well as any adjustments or allocations 
relied on by the uality. The work sheets, etc. supporting the 
schedules and data submitted must be organized in a 
systematic and rational manner so as to enable Commission 
p e n o ~ e l  to verify the schedules in an expedient manner and 
minimum amount of time. The supporting work sheeu, etc.. 
shall list all reference sources necessary to enable Commission 

and accounting system and, in addition, v d y  amounts to the 
appropriate schedules. & 

perSOMCl to m k  to O r i W  SOUrCC Of entry into the fiaancid 

0 
Specific Authority 367.121 FS. Law Implumnted 367.081 FS. HiUay-New 
610.75. ~0-y z s i o . i n ~  . 

25-30.455 Staff Assism= in  rat^  case^. 
(1) through (4) No change. 
( 5 )  Within 30 days of receipt of the completed application, 

the conminee shall evaluatethe application and determine the 
petitioner's eligibility for SM assistance. 

(a) through (b) No change. 
(c) All recommendations of ineligibility shall be in Writing 

and shall state the deficiencies in the application with reference 
to guidelines set out in subsection (8) of this rub M 

(6) through (10) No change. 

(12) through (15) renumbered (11) through (14) No 
change. 
Specac Authority 367.0814, 367.121 FS. Law lmplenmatd 367.0814 PS. 
Histwy-Nca, 12-8-80. F e  25-10.180. M ll-%a6 &%91. 
11-30-93, . 

U-30.456 S W  ASS- in Al- w g .  
(1) through (4) No change. 
( 5 )  Witbin 30 days of receipt of the completed applid- 

the Division of Wa~r and W- SU evahua 
applicatioa and detarmae ' the pditionds eligibility fa &f 
assisuuKx 

(c) All ncO"Lndaei0as of ineligibility su be in Wriw 
and shall statc tbe deficiencies in the application with reference 
to guidelines sa out in subsecti0D (8) of this fllbw+& 

(a) through (b) No chpngj6. 

(6) through (10) No change. 

(12) through (14) nnumbaed (11) through (13) No 
change. 
O A substantially affected pason may file a petition 

to protest the Commission's PAA. Order regarding a statr 
assisted alternative rate setting application within 21 days of 
issuance of the Notice of Proposed Agency Action as set fortfi 
in Rule 2442436, F.A.C. 

(16) through (20) mumkred (15) thn>ugh (19) No 

Au- 367.0814, 367.121 FS. Law [mplemmtd 367.0814 p9. 

change. 

m l l - % ! n m  . c 
U-30,570 h p ~ m  Of COnUibutiOns-in-Aid-of- 

c o ~ ~  
@ No change. 

- 
* ~ - N . s w  614-a. FO-ZIY 25.3337- . 

Policy. 

in accordance with the following guidelines: 

SpccgC Aurbarity 367.121(1). 367.101 e. h W  hpl-Pred 367.101 e. 

25-30.580 Guidelines for Designing Service Avdability 

@ A utility's service availability policy shall be designed 

wa) No chango. 
Iwb) No change. 

Spscitic Autboriy 367.121(1), 367.101 FS. Law tmpicmmtd 367.101 FS. 
Hirtory-Ncrw 6-14-83, F a r n a y  U-MJ8.-. 
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NAME OF PERSON 0RIGl"G PROPOSED RULE: 
Mary AMC Helm 
NAME OF SUPERWSOR OR PERSON WHO APPROVED 
THE PROPOSED RULE: Florida Public Service Commission 
DATE PROPOSED RULE APPROVED BY AGENCY 
HEAD: December 15,1998 
DATE NOTICE OF PROPOSED RULE DEVELOPMENT 
PUBLISHED IN FAW Vol. 24, No. 21, May 22,1998 
If any person decides to appeal any decision of ths 
Commission wth respect to any maua coasidmd at ths 
rulemaking hearing, if held, a record of the heuing is 
necessary. The appellant must ensure that a verbatim record, 
including twtimony and evidence forming the basis of tbe 
appeal is made. The Commission usually malres a verbatim 
record of rulemaking hearings. 
Any pmon requiring some accomrncdaaon at this hearing 
because of a physical impairment should call the Division of 
Records and Reporting at (850)413-6770 at least 48 h o w  prior 
to the hearing. Any person who is hearing or speech imparred 
should contact the Florida Public Service Commission by 
using the Florida Relay Senice, which can be reached at 
1(800)955-8771 (TDD). 

REGIONAL PLANNING COUNclLs 
Sooth Florida Rqionrl pf.naing Council 
RULECHAPTERTITLE: RULE CHAPTER NO.: 

RULETITLES: RULE NOS.: 
Ractice and Rocedure 29J-2 

General 291-2.001 
Developmenu of Regional Impact @W 29J-2.003 
Intergovernmental Coordination and 

Review Roceduns 29J-2.004 
PURPOSE AND EFFECT The purpose of this amendment is 
to revise obsolete rules governing South Florida Regional 
Planning Council practice and proceduns and to bring them 
into compliance with the provisions of Chapter 120.536, F.S. 
The effect will be to streamline and update the rule and nduce 
duplication. 
SUMMARY: This rule amendment addnsses the general 
practice and procedun of the South Florida Regional Planning 
Council concerning the Development of Regional Impact aad 
Intergovernmental C ~ d i n a t i o n  and Review processes in or& 
to revise obsolete provisions, reduce needless duplication, 
sacamline, and update the rule. 
SUMMARY OF SIXTEMENT OF ESTIMATED 
REGULATORY COST: None. 

Any pasoa wbo Widm to provide inf" ' nfrrdinltlm 
statementofestimrt#1rsOuLtaycoraatoprwidarproporrl 
far a lowe coct rtealuay altax&m ma do SO ia 
within 21 dry of thtmtica 
SPECIFIC m m  120336 186503 Fs. 
LAW lwu?"Q 120.536 Fs. 
I F ~ ~ 2 1 D A Y S O P T H E D A T e o P ' I H I s  
NCYI'ICE, A HEARING WIU, BE HELD AT THE TIME, 
DATEANDPUCESHOWNBELOW. 
TlMEANDDKf'E 1&30rm,Fekuuy 1,1999 

HoUywood Boulcwd Suite 140, Hdlywood FL 33021 
THE PERSON TO BE C O " E D  REGARDING THE 
PROPOSED RULES IS: Carolyn A. Deb. Exccutivb 
Diremu, !htb Florida R e g i d  Planning Council, 3440 
Hollywood Boulcvrrd Suite 140, HoUywooa Florida 33021 

THE FULL TEXT OF THE PROPOSED RULES IS: 

PLACE: south Florid8 RqioMl plrnniag CoUaciL 3440 

29J-2.001 Genart 
The rules of this c l q m  provide the practicu aad procedunr 
to be followed by all p s o ~  when dealing with the South 
Florida Regioori Planning CmnciL Thesc des are in addition 
to all practices proachas and definitiolu imposed by 
applicable stature% qdafiow and rules includin& but not 
limited to, tbe foil*. Florid8 stntutes, chapas 23, 120, 
163, LBb, and 380, and FI&& Administrative Code, chapas 
22 and 1 

163.01- Fs. Law WA-w 4aMawb I ol(mx 1M Fs. Hiscqe4ew 8-6- 
29J-2.01- . 
(Substantial rewording of Rule 293-2.003 follows. Sa Florida 
Adminisuarivc Code for present text.) 

291-2.003 Develop" of Regionrl Impact (DRI). 
The s o 0  

S p a  Aurbmy 1- FS. L*a Imp- I U ) . W . l S S ~ ~  F!% 
HiSt0ly-W 8-6.75. M 7-6.81.9.1-81, Famaty 291-203. M 
62-86 11-946 +3-87,11.30.87, 12.- . 
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. .  29J-2.W m-u f!- R m  
EQsdJxa 

designated as the eeewieb 
(1) n e a g  council has been 

R&& for substate disuict L 49 which inch& Bmwud, 
=Dade, Mmh$ apP M o p  
coUnties,r the to t lq 

. . . .  

(2) The 
Florida Regional Planning c o d  %halt &nwhwbw 
perform include: 

(a) Evaluating the signitiuroCe of proposed Ftdarl and 
federally assisted projects to skate, areawide, or local plans and 
programs- 

(b) Receiving and dissemiaating project notifications k d  
providing liaison between applicants and appropriate units of 
government and agencies. 

(c) Providing agencies charged with enforcing and 
furthering the objectives of state and local environmental 
standards with the opportunity to review and comment on the 
environmental si@caace of Fedaal assistauce projects. 

(d) Providing agencies charged with enforcing and 
furthering the objectives of statc and local civil rights laws with 
the oppomnity to review and comment on the hvil rights 
aspects of fedmi assistaace projects. 

(e) Providing liaison between Fedaal agencies 
contemplating direct Fedenl d e v e l o p "  projects and stare 
and areawide or local agencies or governments having plans or 
projects which might be affected by the proposed projcct 

(3) When €O"ents 
by the South Florida Regional Planning Councii 

am to include information 
about: 

(a) The extent to which the p j e c t  is consistent with 
comprehensive planning for the BC# 

(b) The extent to which the project duplicates or needs to 
be coordinated with other projects oc program. 

(c) The extent to which it might be mised to incrwsc iu 
effectiveness or e5ciency. 

(d) The extent to which the project meeu areawide 
objectives relating to naturrl aod human resources. and 
economic and community dcvelopmcnt 

(e) The extent to which the project impacts the natural 
environment. 

(f) The project impact on balanced panems of settlement 
and the delivery of services to all  secton of the area 

functions which the south 

@ 

. .  

population, including minority group& 

(4)Theauthority Of thsco\mcilto take appmprk 
on applications is hereby dciegoted to tbc Executive w, 
in the following - 

(a) Application is detamrned ' b y ~ ' n o t t 0 b e o f ~ d  
intenst the Executiw Dirrctg S U I  sa Commeat to tb8 
appropiare Federal agency on behrlfef the CounciL 

(b) when an a p p w i ~ i s  derarmned . t o b e o f r e g i d  
intenst but which is e i k  consistent with or pot incodaas 
with regional plans a policic& complewl or in progru& 01 
which is modified d u i q  tb8 review period to be so cipssified 
the Executiw Director shrll so comment to tbe app" 
Fedaai agency on behalf of tbe CoUaciL 

(c) When an application is de"hed to be inconsistent 
yith regioeal plana p~ d policies, completed or in prom 
and it is recommended by staff to receive adverse comment, the 
Executive Dinctor shall submit the application and 
recommended adverse comments to the Council for its 
consideration and action 

( 5 )   he Executive ~irrctor strau provide a monthly a 
report to the Council indicating the status of all 
applications cumntly being reviewed by the Council's staff .  

S w c  Autharily uo15bcI). 163.01- FS. Law 1-d 
u%H+l+, 1 6 3 . 0 l U  Fs. Hirtay-Nca, 84-75, FaIImiy 

NAME OF PERSON ORIGINATING PROPOSED RULE: 
Carolyn A. Deklc. Executive Dinctor, South Florida R e g i d  

NAME OF SUPERVISOR OR PERSON WHO APPROVED 
PROPOSED RULE: South Florida Regional Planning Council 
DATE PROPOSED RULE APPROVED BY AGENCY 
HEAD:Decemkr2,1996 
DATE NUTICE OF DEVELOPMENT OF PROPOSED RULE 
PUBLISHED IN FAW December 24,1998 

29J-2.0)- . - 
Planning cobcil 

DEPAR"T0FTHELO'ITERY 
RULETITLE: RULE NO.: 

PURPOSE AND EFFECT The purpose and effect of the 
proposed repeal of Rule 53-1.018, is to comply with subsection 
120.536(2), ES. and reptal a d e  which may exceed the 
rulemaking authority permitted by the "magtack" provision of 
subsection 120.536(1), FS. 
SUMMARY The Department of the Lottery is repealing a rule 
regarding state owed debts that may exceed rulemaking 
authority. 
SPECIFIC AUTHORRT 24.105( lO)(i) FS. 
LAW IMPLEMENTED: 24.1 15(4) FS. 
IF REQUESTED WITHIN 2 1 DAYS OF THE DATE OF THIS 
NUTICE, A H€ARING WILL BE HELD AT THE TIME. 
DATE AND PLACE S H O W  BELOW: 
TIME AND DATE 900 am., February 5,1999 

State Owed Debcs 53-1.018 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Proposed amendments to Rules DOCKET NO. 980569rPU 
. 25-4.002, F.A.C.,Application and Scope; ) DATE: JANUARY 14,1999 
25-4.141, F.A.C., Minimum Filing 

C o d s s i o n  Designee; 25-4.202, F.A.C., ) 

F.A.C., Application and Scope; 25-6.043, ) 
F.A.C., Investor-Owned Electric Utility 1 
Minhum Filing Requirements; Commission ) 

Electric Service - Terms and Conditions; ) 
25-17.087, F.A.C., Interconnection and ) 
Standards; 25-30.010, F.A.C., Rules for ) 
General Application; 25-30.011,F.A.C., ) 
Application and Scope; 25-30.436, F.A.C.,) 
General Information and Instructions 

) 0 Wastewater Utilities in an Application ) 
for Rate Increase; 25-30.450, F.A.C., 
Burden of Proof and Audit Provisions; 
25-30.455,F.A.C., Staff Assistance in 

Assistance in Alternative Rate Setting; 
25-30.570, F.A.C.,Imputation of 

for Designing Service Availability Policy) 

Requirements for Rate of Return ) 
Regulated Local Exchange Companies; ) 

Construction and Waivers; 25-24.455, 1 
F.A.C., Scope and Waiver; 25-6.002, 1 

Designee; 25-6.0438, F.A.C., Non-Firm ) 

Required of Class A and B Water and 

Rate Cases; 25-30.456, F.A.C.# Staff ) 

Contributions-in-Aid-of-Construction; 1 
and 25-30.580, F.A.C., Guidelines ) 

) 

~ 

REQoEST FOR HEARING 

Florida Power & Light Company (“FPL’‘) pursuant to the Notice 

of Rulemaking contained in Order No. PSC-98-1716-NOR-PU and Section 

120.54 ( 3 1 ,  Florida Statutes, hereby requests that a hearing be 

scheduled and held to give FPL an opportunity to present evidence 

1 



and argument and for other permissible purposes. In support of 

this Request for Hearing FPL states: 0 
1. FPL is a public utilit;. subject to the jurisdiction of 

this Commission pursuant to Chapter 366, Florida Statutes. 

2. Various specific rules among those proposed to be amended 

in this Docket apply to FPL. These include Chapter 25-6 and 

Chapter 25-17, F l a .  Admin. Code. (The Rules that apply specifically 

to electric utilities are: 25-6.002(2), F.A.C. , Application and 

Scope; 25-6.043(3),F.A.C., Investor-Owned Electric Utility Minimum 

Filing Requirements; Commission Designee; 25-6.0438(9), F.A.C., 

Non-Firm Electric Service - Terms and Conditions; 25-17.087(2) , 
F.A.C., Interconnection and Standards) . The proposed repeal will 

affect FPL and FPL is an affected person within the meaning of 

Section 120.54, Fla. Stats. 

The proposed amendments affect FPL by making substantive rules 

(that is, rules that are not purely procedural) applicable to FPL 

without the "variance, waiver or deferral of that application" 

available under these current rules. Stated differently, the 

proposed repeal of the 'variance, waiver or deferral" procedures 

proposed by the Commission in this rule amendment proceeding is 

substantive rulemaking that directly affects FPL and was not 

noticed. 

! 

2 



WHEREFORE, FPL hereby requests that a hearing be scheduled and - 

held to give FPL an opportunity to present evidence and argument 

and for other permissible purposes. 

Respectfully 

STEEL HECTOR 
Suite 601 

submitted, 

& DAVIS LLP 

215 South Monroe Street 
Tallahassee, FL 32301 
Attorneys for Florida Power 
& Light Company , A 

3 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Proposed Amendments to Rule 
25-4.002, F.A.C., Application and Scope; 
25-4.141, Minimum Filing Requirements 
for Rate of Return Regulated Local 
Exchange Companies; Commission 
Designee; 25-4.202, Construction and 
Waivers; 25-24.455, Scope and Waiver; 
25-6.002, Application and Scope; 25-6.043, 
Investor-Owned Electric Utility Minimum 
Filing Requirements; Commission Designee; 
25-6.0438, Non-Firm Electric Service - Terms 
and Conditions; 25-1 7.087, Interconnection 
and Standards; 25-30.010, Rules for General 
Application; 25-30.01 1, Application and Scope; 
25-30.436, General Information and Instructions 
Required of Class A and B Water and Wastewater 
Utilities in an Application for Rate Increase; 
25-30.450, Burden of Proof and Audit Provisions; 
25-30.455, Staff Assistance in Rate Cases; 
25-30.456, Staff Assistance in Alternative Rate 
Setting; 25-30.570, Imputation of Contributions- 
In- Aid-o f-Construction; and 25-3 0.5 80, 
Guidelines for D e s i p n g  Service Availability. 
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TAMPA ELECTRIC COMPANY'S 
REOUEST FOR HEARING 

Pursuant to Section 120.54, Florida Statutes, and Fla. Admin. Code Rule 25-22.029(4) 

and Fla. Admin. Code Rule 28-106.1 11, Tampa Electric Company ("Tampa Electric" or "the 

company") files this its Request for Hearing askmg that a hearing be convened pursuant to 

Section 120.57, Florida Statutes, and as grounds therefor, says: 



e 1. The name, address, telephone number and facsimile number of the Petitioner are: 

Tampa Electric Company 
Post Office Box 11 1 
Tampa, FL 33602 
(813) 228-41 11 
(813) 228-1770 

2. The name, address, telephone number and facsimile number of the attorney and 

qualified representatives of the Petitioner are: 

Lee L. Willis 
James D. Beasley 
Ausley & McMullen 
Post Office Box 39 1 
Tallahassee, FL 32302 

Angela L. Llewellyn 
Administrator, Regulatory Coordination 
Tampa Electric Company 
Post Office Box 11 1 
Tampa, FL 33602 

3. Tampa Electric is a Commission regulated electric utility company providing 

retail electric service to customers in Hillsborough and portions of Polk, Pinellas and Pasco 

Counties in Florida. On December 18, 1998 the Commission entered its Notice of Rulemaking 

Order No. PSC-98-1716-NOR-PU, proposing to repeal and amend various portions of the @ 
Commission's rules set forth in the Florida Administrative Code. The proposed repeals pertain to 

rule variances and waivers as well as general provisions for exceptions and for rule waivers. 

4. Of particular concem to Tampa Electric is the proposed repeal of the following 

rule provisions: 

(a) Rule 25-6.002(2) and (4). The subsections in question provide for 

modification or exemption from rule requirements in cases of unusual hardship or difficulty or 

under exceptional conditions. 

(b) Rule 25-6.043(3). This subsection states that the Commission will waive 

the Commission's M i n i "  Filing Requirement ("h4FR') rule for investor-owned electric 

2 



utilities upon a showing that data production would be impractical or impose an excessive 

economic burden on the utility. 

(c) Rule 25-6.0438(9). This subsection provides that the Commission may 

waive any provision of its rule concerning non-firm electric service after notice to all affected 
,- 

customers. 

5 .  Repeal of the above-listed rule provisions by definition would adversely affect the 

substantial interests of Tampa Electric and other Corkission regulated investor-owned utilities. 

Repeal of Rule 25-6.002(2) and (4) would mandate an irlvestor-owned utility's compliance with a 

rule even in cases of unusual hardship or difficulty or when exceptional conditions would 

otherwise warrant a modification or exemption of the rule requirement. Repeal of Rule 25- 

6.043(3) would require an investor-owned electric utility to produce MFR data even in situations 

where it would be impractical or when such production would impose an excessive economic 

burden on the utility. Finally, repeal of Rule 25-6.0438(9) would disallow waivers of the 

Commission's non-firm electric service rule even in situations where the same might be shown to 

be clearly justified. All of these results would adversely impact Tampa Electric, drive up its cost 

of providing electric service and, in the process, be harmful to Tampa Electric's customers. 

6. Tampa Electric believes that repeal of the above-referenced rule provision is not 

necessary or required by the new rulemakmg standard in Section 120.536, Florida Statutes. The 

company also asserts that Section 120.542, Florida Statutes, does not require all requests for 

variances and waivers to comply with the provision of that statute. 

7 .  Repeal of the above rule provisions will destroy the flexibility in the existing rules 

and along with it the Commission's ability to avoid having the investor-owned electric utilities it 

regulates suffer hardships, impracticalities and excessive economic burdens. Such effect would 

3 



be harsh indeed as well as inconsistent with the legislative intent to encourage flexibility in the 

application of rules. 
0 

8. Tampa Electric received the Notice of Rulemaking order in this docket 

The Notice calls for requests for hearing and written 
" 

electronically on January 7, 1999. 

comments no later than January 14, 1999. 

9. There are or may be disputed issues of material fact concerning the economic 

impact the proposed repeal of the above-referenced &le provisions will have on Tampa Electric, 

other electric investor-owned electric utility companies and the customers they serve. 

10. The ultimate facts alleged are that it would be inappropriate for the Commission 

to repeal the above-referenced provisions of the Commission rules given the hardship and 

adverse economic impact such repeal would have on Tampa Electric and its customers. 

WHEREFORE, Tampa Electric opposes the repeal of the above-referenced Commission 

rule provisions and requests that a hearing on the proposed repeals be convened pursuant to 

Section 120.57, Florida Statutes. 

DATED ths /' & ay of January, 1999. 

Respectfully submitted, 

TAMES D. BEASLEY 
Ausley & McMullen 
Post Office Box 391 
Tallahassee, FL 32302 
(850) 224-91 15 

ATTORNEYS FOR TAMPA ELECTRIC COMPANY 

h:\data\jdb\tcc\980569 petition on paa.doc 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

NOTICE OF HEARING 

DOCKET NO. 980569-PU 

The Public Service Commission notifies all interested 
persons that a hearing has been requested in the above docket and 
the date of the hedrdring will be August 12, 1999. The proposed 
rule changes were published in the December 31, 1998 Florida 
Administrative Weekly, Volume 24, Number 53. 

An order will be issued establishing prehearing and hearing 
procedures to-be followed. Persons who intend to participate in 
this rulemaking proceeding should file a notice of intent to 
participate with the Division of Records and Reporting by April 
15, 1999 in order to receive the prehearing order. 

The hearing will be held at the following time and place: 

9:30 a.m. Thursday, August 12, 1999 
Betty Easley Conference Center 
Room 148 
4075 Esplanade Way 
Tallahassee, FL 32399-0862. 

PERSON TO BE CONTACTED: Christiana Moore 
Division of Appeals 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0852 
(850) 413-6098. 

By ORDER of the Florida Public Service Commission, this 
day of plerrh, Lppp- 

BLANCA S. BAY6, Director 
Division of Records & Reporting 

By: bG5.  
Kay Flfnn, CKief 
Buieau- of Records 

( S E A L )  

CTM 
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FLORIDA PUBLIC SERVICE COMMISSION 

WCKET NO. 980569-PU 

RULE TITLE RULE NUMBER 

Minimum Filing Requirements for Rate-of-Return 
Regulated Local Exchange Companies; Commission 
Designee 25-4.141 

Construction and Waivers 25-4.202 

Application and Scope 25-6.002 

Investor-Owned Electric Utility Minimum Filing 
Requirements; Commission Designee 25-6.043 

Non-Firm Electric Service - Terms and Conditions 25-6.0438 

Interconnection and Standards 25-17.087 

Scope and Waiver 25-24.555 

25-30.010 

Application and Scope 25-30.011 

Rules for General Application 

General Information and Instructions Required of 
Class A and B Water and Wastewater Utilities in 
an Application for Rate Increase 25-30.436 

25-30.450 Burden of Proof and Audit Provisions 

Staff Assistance in Rate Cases 25-30.455 

25-30.456 Staff Assistance in Alternative Rate Setting 

Imputation of Contributions-in-Aid-of- 
Construction 25-30.570 

Guidelines for Designing Service Availability 
25-30.580 Policy 

NOTICE OF HEARING 

The Public Service Commission notifies all interested 
persons that a hearing has been requested in the above docket and 
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the date of the hearing will be August 12, 1999. The proposed 
rule changes were published in the December 31, 1998 Florida 
Administrative Weekly, Volume 24, Number 53. 

An order will be ibqued establishing prehearing and hearing 
procedures to be followed. Persons who intend to participate in 
this rulemaking proceeding should file a notice of intent to 
participate with the Division of Records and Reporting by April 
15, 1999 in order to receive the prehearing order. 

The hearing will be held at the following time and place: 

DATE AND TIME: 9:30 a.m. Thursday, August 12, 1999 

PLACE: Betty Easley Conference Center, Room 148, 4075 Esplanade 
Way, Tallahassee, FL 32399-0862. 

PERSON TO BE CONTACTED: Christiana Moore, Division of Appeals, 
Florida Public Service Commission, 2540 Shumard Oak Boulevard, 
Tallahassee, Florida 32399-0852, (850) 413-6098. 

.- E $  
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!d - DATE AND TIME: Wednesday, May 5, 1999,9:30 a.m. 

PLACE: Room 152, Betty Easley Conference Center, 4075 
Esplanade Way, Tallahassee, Florida 
PURPOSE: A notice of rulemaking was published in the 

Weekly, which offered a rulemaking hearing upon request. A 
rulemaking hearing was requested and was held on March 15, 
1999. This rulemaking proceeding will be continued on May 5 ,  
1999. This continuance will enable interested persons to 
panicipate in the staff workshop in Docket No. 990188-E1 - 

February 19, 1999, edition of the Florida Administrative 

- Generic Investigation into Requirement for Individual Electric 
Merering by Investor-Owned Electric Utilities Pursuant to 
Rule 25-6.049(5)(a), F.A.C., prior to closing the record for the 
rulemaking hearing in Docket No. 9811WEU. In addition, the 
continuance should allow all participants to address the 
concerns raised in the hearing request filed by Valencia 
Condominium Association and Point Management, Inc. 
If any person decides to appeal any decision of the 
Commission with respct to any mater considered at the 
rulemaking hearing, a record of the hearing is necessary. The 
appellant must ensure that a verbatim record, including 
testimony and evidence forming the basis of the appeal is 
made. The Commission usually makes a verbaam record of 
rulemaking hearings. 
Any person requiring some accommodation at this hearing 
because of a physical impairment should call the Division of . _ _  
Records and Reponing, (850)413-6770, at least 48 hours prior 
to the hearing. Any person who is hearing or speech impaired 
hould contact the Florida Public Service Commission by 
sing the Florida Relay Service, which can be reached at: 

'0 

' eq (800)155-8771  to (TDD). 
:d 
9, DOCKET NO. 980569-PU 
ie RULETITLES: RULE NOS: 
le Minimum Filing Requirements for 
s Rate-of-Return Regulated Local Exchange 

Companies: Commission Designee 25-4.141 
Construction and Waivers 25-4.202 

Investor-Owned Electric Utility 
Minimum Filing Requirements: 

Non-Firm Electric Service - Tenns 

Application and Scope 25-6.002 

Commission Designee 25-6.043 

and Conditions 25-6.0438 
k Interconnection and Standards 25- 17.087 

Scope and Waiver 25-24.555 
Rules for General Application 25-30.010 
Application and Scope 25-30.01 1 
General Information and Instructions 
Required of Class A and B Water and 
Wastewatdr Utilities in an Application 
for Rate Increase 25-30.436 

Burden of Proof and 
Audit Provisions 25-30.450 
Staff Assistance in Rate Cases 25-30.455 
Staff Assistance in Alternative 
Rate Setting 
Imputation of ConmBiutions-in- 
A id-of -Construction 
Guidelines for Designing Service 
Availability Policy 

NOTICE OF HEARING 
The Public Service Commission notifies a l l  interested persons 
that a hearing has been requested in the above docket and the 
date of the hearing will be August 12,1999. The proposed rule 
changes were published in the December 31, 1998 Florida 
Administrative Weekly, Vol. 24, No. 53. 
An order wil l  be issued establishing prehearing and hearing 
procedures to be followed. Persons who intend to participate in 
this rulemaking proceeding should file a notice of intent to 
participate with the Division of Records and Reporting by 
April 15, 1999 in order to receive the prehearing order. 
The hearing will be held at the following time and place: 
DATE AND TIME: Thursday, August 12,1999,9:30 am. 
PLACE: Betty Easley Conference Center, Room 148, 4075 
Esplanade Way, Tallahassee, FL 32399-0862 
PERSON TO BE CONTACTED: Christiana Moore, Division 
of Appeals, Florida Public Service Commission, 2540 
Shumard Oak Blvd., Tallahassee, FL 32399-0852. 

> 25-30.456 

25-30.570 

25-30.580 

(850)413-6098. 

EXECUTIVE OFFICE OF THE GOVERNOR 

The Executive Office of the Governor announces a Board 
Meeting of the Florida Black Business Investment Board 
which has been scheduled as follows. All interested persons 
are invited. 
DATE AND TIME: April 9,1999,lO:OO a.m. - 2:OO p.m. 
PLACE: The Doubletree Hotel. 101 South Adams Street, 
'Tallahassee. FL 
PURPOSE: To further discuss the Board's business plan to 
identify areas for future Board priorities and approve actions 
taken by the Executive Director and Chairman under delegated 
authority. 
' ----- -4 *he *aPnda mav be obtained by contacting: Gregory 

1 a otices of Meetings, Workshops and Public Hearings 1255 
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I BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Proposed Amendments to 
Rule 25-4.002, F.A.C., 
Application and Scope; 25-4 .141,  
Minimum Filing Requirements for 
Rate of Return Regulated Local 
Exchange Companies; Commission 
Designee; 25-4.202, Construction 
and Waivers; 25-24.555, Scope 
and Waiver; 25-6 .002,  
Application and Scope; 25-6.043, 
Investor.-Owned Electric Utility 
Minimum Filing Requirements; 
Commission Designee; 25-6.0438, 
Non-Firm Electric Service - 
Terms and Conditions; 25-17.087,  
Interconnection and Standards; 
25-30.010,  Rules for General 
Application; 25-30.011,  
Application and Scope; 25-  
30.436, General Information and 
Instructions Required of Class A 
and B Water and Wastewater 
Utilities in an Application for 
Rate Increase; 25-30.450,  Burden 
of Proof and Audit Provisions; 
25-30.455, Staff Assistance in 
Rate Cases; 25-30.456, Staff 
Assistance in Alternative Rate 
Setting; 25-30.570, Imputation 
of Contributions-in-Aid-of- 
Construction; and 25-30.580,  
Guidelines for Designing Service 
Availability. 

DOCKET NO. 980569-PU 
ORDER NO. PSC-99-0968-PCO-PU 
ISSUED: May 13, 1999 

_ORDFR ESTABLEHING PR OCFDUR ES TO BE FOLLOWED - 
I. BpEkoround 

The Commission has proposed amendments to Rules 25-4.002, 25- 
4.141, 25-4.202, 2 5 - 2 4 . 5 5 5 ,  25-6 .002,  25-6.043, 25-6 .0438,  
25-17.087, 25-30 .010,  25-30 .011,  25-30.436, 25-30.450, 25-30.455, 
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25-30.456, 25-30.570, and 25-30.580, F.A.C., to remove general . 
provisions providing for waivers or exemptions from certain 
Commission rules. The rule proposal was published in the Florida 
Administrative Weekly on December 31, 1998, in Volume 24, Number 
53. Florida Power & Light Company ("FPL") and Tampa Electric 
Company ("TECO") filed requests for hearing on January 14, 1999. 

11. Rulemakina Hear- 

A rulemaking hearing is scheduled before the Commission at the 
following time and place: 

9 : 3 0  a.m., Thursday, August 12, 1999 
Room 148, Betty Easley Conference Center 
4075 Esplanade Way 
Tallahassee, Florida 

The rulemaking hearing shall be governed by section 
120.54 (3) (c), Florida Statutes, and by Rule 28-103.004, Florida 
Administrative Code. 

111. P-w~s and Dead1 ineg 

FPL, TECO, and other interested persons who are or will be 
requesting the Commission to adopt changes to the rules as proposed 
in the December 31, 1998, Florida Administrative Weekly shall 
prefile comments or testimony no later than June 2 4 ,  1999. Any 
person may then prefile comments or testimony responding to the 
comments and testimony that are filed on June 2 4 ,  1999. The 
responsive comments and testimony must be filed no later than July 
15, 1999. Rebuttal comments or testimony must be filed no later 
than August 5, 1999. 

Prefiled comments and testimony shall be typed on 8-1/2-inch 
by 11-inch transcript-quality paper, double-spaced, on 
consecutively numbered pages, with left margins sufficient to allow 
for  binding (1.25 inches). If testimony is filed, each line shall 
be numbered. 

All alternative rule proposals must be made in writing, with 
copies attached to prefiled comments or testimony. Changes or 
additions to the proposed rule text must be shaded, and 
explanations of those changes or additions with cross-references to 
page numbers of prefiled comments or testimony should be included 
in footnotes to the rule text. 
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Each exhibit intended to support prefiled comments or 
testimony shall be attached to that person's comments or testimony 
when filed, identified by his or her initials, and consecutively 
numbered beginning with 1. 

An original and 15 cdpies of all comments, testimony, and 
exhibits must be filed with the Director, Division of Records and 
Reporting, by the close of business, which is 5:OO p.m. on the date 
due. Service on the following persons is required:' 

Matthew M. Childs, Esquire, Steel Hector h Davis LLP, 215 
South Monroe Street, Suite 601, Tallahassee, FL 32308 
(Attorney for Florida Power & Light Company) 

William G. Walker 111, Florida Power h Light Company, 215 
South Monroe Street, Suite 810, Tallahassee, FL 32308 

James D. Beasley and Lee L. Willis, Esquires, Ausley & 
McMullen, P. 0. Box 391, Tallahassee, FL.32302 (Attorneys f o r  
Tampa Electric Company) 

Richard A. 2-0, Esquire, 598 S.W. Hidden River Avenue, Palm 
City, FL 34990 (Attorney for Florida Industrial Cogeneration 
Association) 

Christiana T. Moore, Esquire, Florida Public Service 
Commission, 2540 Shumard Oak Boulevard, Tallahassee, FL 32399- 
0862 

I V .  Hearina Procedures 

The Commission staff will present a summary o f  the QrOQOSed 
rule amendments. 

The first exhibit introduced into the record will be a 
composite exhibit prepared by staff, which will consist of the 
following documents: Florida Administrative Weekly notice and 
proposed rules; materials provided to the Joint Administrative 
Procedures Committee, which include the statement of facts and 
circumstances justifying the rules, statement on federal standards, 
and notice of rulemaking; a memorandum regarding a statement of  
estimated regulatory costs; and any material, including prefiled 
comments and attachments, that may be submitted pursuant to section 
120.54, Florida Statutes. It shall not be necessary f o r  
participants to insert their prefiled comments and testimony into 

r 
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the record at the hearing. Copies of the first exhibit will be 
available the day before'the hearing. 

Following the staff presentation, interested persons will have 
the opportunity to present comments, evidence, and argument. It 
may be necessary to impose time limits for presentations, depending 
upon the number of participants. Persons with similar 
presentations should combine to make one presentation. Persons 
making presentations will be subject to questions from other 
persons. Such questions shall be limited only to those necessary 
to clarify and understand the presenter's position. 

Persons who wish to participate at the hearing must register 
at the beginning of the hearing. The general order of presentation 
will be as follows: 

Members of the Public 
Florida Power h Light Company 
Tampa Electric Company 
Florida Industrial Cogeneration Association 
Other Utilities 
Office of the Public Counsel 

The specific order of presentation will be determined by the 
presiding officer the morning of the hearing. 

V. postha- P r o c e d a  

public on or about August 19, 1999, at cost. 

Participants may file posthearing comments no later than 
September 2 ,  1999, subject to change announced at the hearing. 
Posthearing comments shall be typed on 8-1/2-inch by 11-inch 
transcript-quality paper, double-spaced, on consecutively numbered 
pages, with left margins sufficient to allow for binding (1.25 
inches). 

A transcript of the proceedings will be made available to the 

An original and 15 copies of all posthearing comments shall be 
filed with the Director, Division of Records and Reporting, by the 
close of business which is 5:OO p.m. on the date due. 

Based on the foregoing, it is 
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(S E A L) 

CTM 

ORDERED that this order shall govern the conduct of these 
proceedings, as set forth above, unless modified by the Commission. 

BY ORDER 3f Commissioner E .  Leon Jacobs, Jr., as Prehearing 
Officer, this l z h d a y  of MaV , 1 9 9 9 .  

missioner 
and Prehearin 

i *- 
I '  
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S OR J UDICIAL RE VIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and .time limits that apply. This notice 
should not be construed to mean all requests f o r  an administrative 
hearing o r  judicial review will be granted or result in the relief 
sought. . 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person’s right to a hearing. 

Any party adversely affected by this order, which is 
preliminary, procedural or intermediate in nature, may request: (1) 
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida 
Administrative Code, if issued by a Prehearing Officer; (2) 
reconsideration within 15 days pursuant to Rule 25-22.060, Florida 
Administrative Code, if issued by the Commission; or (-3) judicial 
review by the Florida Supreme Court, in the case of an electric, 
gas or telephone utility, or the First District Court of Appeal, in 
the case of a water or wastewater utility. A motion f o r  
reconsideration shall be filed with the Director, Division o f  
Records and Reporting, in the form prescribed by Rule 25-22.060, 
Florida Administrative Code. Judicial review of a preliminary, 
procedural o r  intermediate ruling or order is available if review 
of the final action will not provide an adequate remedy. Such 
review may be requested from the appropriate court, as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION a 
In re: Proposed Amendments to Rule 
25-4.002, F.A.C., Application and Scope; 
25-4.141, Minimum Filing Requirements 
for Rate of Return Regulated Local 
Exchange Companies; Commission 
Designee; 25-4.202, Construction and 
Waivers; 25-24.455, Scope and Waiver; 
25-6.002, Application and Scope; 25-6.043, 
Investor-Owned Electric Utility Minimum 
Filing Requirements; Commission Designee; 
25-6.0438, Non-Firm Electric Service - Terms 
and Conditions; 25-1 7.087, Interconnection 
and Standards; 25-30.010, Rules for General 
Application; 25-30.01 1, Application and Scope; 
25-30.436, General Information and Instructions 
Required of Class A and B Water and Wastewater 
Utilities in an Application for Rate Increase; 
25-30.450, Burden of Proof and Audit Provisions; 
25-30.455, Staff Assistance in Rate Cases; 
25-30.456, Staff Assistance in Alternative Rate 
Setting; 25-30.570, Imputation of Contributions- 
In-Aid-of-Construction; and 25-30.580, 
Guidelines for Designing Service Availability. 

..- 
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) 
1 

) DOCKET NO. 980569-PU 
) FILED: June 24, 1999 
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TAMPA ELECTRIC COMPANY'S 
WRITTEN COMMENTS ON PROPOSED RULE CHANGES 

Tampa Electric Company ("Tampa Electric" or "the company"), pursuant to the Order 

Establishing Procedures dated May 13, 1999,' submits the following written comments relative 

to the proposed rule changes in this docket: 
.. 

General Comments 

1. The Legislature's recent amendments to the Administrative Procedure Act 

specifically state that strict application of uniformly applicable rule requirements can lead to e 



unreasonable, unfair and unintended results in particular instances and that in such cases it is 

appropriate to have a procedure for agencies to provide relief to persons subject to regulation. 

This Commission has traditionally recognized the need for flexibility in its regulatory 

requirements so as to avoid uneconomic, unfair, and undesirable results. These comments are 
Y 
" 

submitted in recognition of the benefits inherent in regulatory flexibility. 

2. Of the rule proposals set forth in the Notice of Rulemaking in this docket, Tampa 

Electric's principle concerns have to do with proposed repeal of the following rule provisions: 

(a) Rule 25-6.002(?) and (4). The subsections in question provide for 

modification or exemption from rule requirements in cases of unusual hardship or difficulty or 

under exceptional conditions. 

(b) Rule 25-6.043(3). This subsection states that the Commission will waive 

the Commission's Minimum Filing Requirement ("MFR") rule for investor-owned electric 

utilities upon a showing that data production would be impractical or impose an excessive 
0 

economic burden on the utility. 

(c) Rule 25-6.0438(9). This subsection provides that the Commission may 

waive any provision of its rule concerning non-firm electric service after notice to all affected 

customers. 

3. Repeal of the above-listed rule provisions by definition would adversely affect the 

substantial interests of Tampa Electric and other Commission regulated investor-owned utilities. 

Repeal of Rule 25-6.002(2) and (4) would mandate an investor-owned utility's compliance with a 

rule even in cases of unusual hardship or difficulty or when exceptional conditions would 

otherwise warrant a modification or exemption of the rule requirement. Repeal of Rule 25- 

6.043(3) would require an investor-owned electric utility to produce MFR data even in situations 
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where it would be impractical or when such production would impose an excessive economic 

burden on the utility. Finally, repeal of Rule 25-6.0438(9) would disallow waivers of the 

Commission's non-firm electric service rule even in situations where the same might be shown to, 
r 

be clearly justified. All of these results would adversely impact Tampa Electric, drive up its cost 

of providing electric service and, in the process, be harmful to Tampa Electric's customers. Set 

forth below are Tampa Electric's specific comments regarding each of the three proposed rule 

revisions in question. 

ReDeals Unnecessarv 

4. At the outset the Commission should consider whether any action is dictated by 

the 1996 amendments to the Administrative Procedure Act and the adoption of the Uniform 

Rules of Procedure. Each of the waiver/modification provisions identified in paragraph 2 is a 

substantive provision of the rule in which it appears, and may be applied uniformly to all who are 

subject to the rule. Anyone desiring to demonstrate why the otherwise applicable provisions of 

the rule should not be applicable in a given situation is free to avail itself of the opportunity, and 

that opportunity was afforded when the rules were adopted, 

5. The 1996 Amendment to the Administrative Procedure Act reflected in Section 

120.542, Florida Statutes, appears to be intended to allow for variances and waivers with respect 

to rules not containing such substantive provisions. This does not appear to require any repeal of 

the substantive waiver provisions contained in the rules identified in paragraph 2 above. 

ProDosed ReDeal of Rule 25-6.002(2) and (4) 

6. The proposed repeal of Rule 25-6.002(2) does not appear to be necessary or 

required by the new rulemaking standard in Section 120.536, Florida Statutes. Subsection (2) 

does not effect a waiver or variance but simply states the Commission's willingness to entertain 0 
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requests for modification of a rule or for temporary exemption from its requirements. Any party 

should at any time be authorized to petition for the modification or amendment of a rule. 

Nowhere in the revised APA is there a prohibition against any affected person petitioning an 

agency to modify a rule. 

7. Subsection (2), likewise, does not offend the provisions of Section 120.542 

concerning the procedures for obtaining variances and waivers. Subsection (2) simply states that 

a temporary exemption can be available. Read along side Section 120.542, Florida Statutes, this 

would mean that a temporary exemption can be available provided the requesting party complies 

with uniform procedures contained in Chapter 28-104, Florida Administrative Code. 

summary, there is no demonstrated need to repeal Subsection (2) of Rule 25-6.002. 

In 

8. The same can be said for Subsection (4) of this rule. That subsection authorizes 

the Commission to alter or amend rules in whole or in part upon request made or upon its own 

motion. Again, the APA does not preclude the Commission from altering or amending rules 

provided that the proper procedures are followed. Subsection (4) of the rule does not require or 

condone the pursuit of improper procedures for altering or amending a rule. 

9. Subsection (4) of the rule also allows the Commission to require “any other or 

additional service, equipment, facility, or standard, or for making such modification with respect 

to their application as may be found necessary to meet exceptional conditions.” Given the nature 

of the provision of electric service, this type of flexibility is inherently essential. Rules should 

not stand in the way of safety or reliability. 

ProDosed ReDeal of Rule 25-6.043(3) 

10. Repeal of Rule 25-6.043(3) would require an investor-owned electric utility to 

produce MFR data even in situations where it would be impractical or when such production 0 
4 



would impose an excessive economic cost on the utility without any improvement to the e 
regulatory process. 

11. There is a way to ahend the MFR rule to preserve the Commission’s regulatory 

flexibility and yet avoid conflicts with Chapter 28-104 concerning procedures relative to a 
,- 

variance or waiver. Attached hereto is a markup of the existing Rule 25-6.043 showing in 

legislative format the changes that can be made in order to ensure that the appropriate MFR 

schedules are completed by a particular electric utility applicant. This would be an improvement 

over the existing rule in that it would prescribe a procedure for determining which MFR 

schedules are truly applicable and necessary for a particular utility. 

12. The effect of Tampa Electric’s proposed changes to Rule 25-6.043, Florida 

Administrative Code, would be as follows: 

(a) The changes would ensure a uniform process, applicable to each investor- 

owned electric utility, for fine tuning the appropriate MFR schedules for each utility. This would 

avoid the delay and burdening nature of the waiver and variance requirements of the uniform 

rules. 

(b) These changes would provide a process to ensure that necessary and 

applicable MFR schedules are included in a utility’s filing and that unnecessary, inapplicable or 

superfluous schedules are omitted from the outset. 

(c) The proposed changes would avoid unnecessary regulatory efforts by all 

involved. 

13. The existing rule recognizes that MFRs need to be “custom fit” for each new 

proceeding and that the appropriateness of schedules may be affected by the utility’s last case as 

well as more recent proceedings of other utilities where the structure and content of MFRs has 



been more refined. Tampa Electric’s proposed revision to the rule will provide the flexibility 

needed to facilitate a balancing of the appropriateness of the schedules used in the utility’s most 

recent case with the scope and content of schedules used in more recent cases of other utilities to 

ensure that an adequate and user fiiendly set of MFR schedules is presented 
A- 

ProDosed ReDeal of Rule 25-6.0438(9) 

14. Tampa Electric does not oppose the repeal of subsection (9) of Rule 25-6.0438 

provided the underscored language below is added to subsection (8) of the rule. This additional 

language will clarify the availability of tariff provisions of the type already approjved by the 

Commission. 

(8) Minimum Notice to Transfer from Non-Firm to 
Firm Service. Each utility -that offers non-firm service shall 
include a specific provision in its tariff that requires a customer to 
provide the utility with at least five years advance written notice in 
order for the customer to be eligible to transfer from interruptible 
to firm service. A utility may apply to the Commission for 
approval of a different minimum notice requirement if it can 
demonstrate that a different notice requirement is necessary or 
appropriate, either for all or any individual non-firm service 
offerings. The utilitv mav file tariff provisions that allow transfers 
from non-firm to firm service on less than the required notice 
period if the transferring uart~  D avs an aDDroDriate comDensatin% 
penaltv and the utilitv determines that such earlv transfer will not 
harm its abilitv to Drovide adeauate and reliable service to its 
general bodv of rateuavers. 
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DATED t h i s z L /  day of June, 1999. 

Respectfully submitted, 

Ausley & McMullen 
Post Office Box 391 
Tallahassee, FL 32302 
(850) 224-91 15 

ATTORNEYS FOR TAMPA ELECTRlC COMPANY 

. . . . . - ... 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing Comments, filed on behalf of 

Tampa Electric Company, has been forwarded by U. S. Mail or hand delivery(*) on this& 

day of June 1999 to the following: 

Ms. Chnstiana Moore* 
Staff Counsel 
Division of Appeals 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Mr. Kenneth Hoffman 
Mr. John Ellis 
Rutledge, Ecenia, Underwood, 

Post Office Box 55 1 
Tallahassee, FL 32302-055 1 

Punel l& Hoffman PA 

Mr. Jefiey A. Stone 

Post Office Box 12950 
Pensacola, FL 32576 

0 Beggs&Lane 

-.- 

Mr. Matthew M. Childs 
Steel Hector & Davis 
215 S. Monroe Street, Suite 601 
Tallahassee, FL 32301 

Mr. Richard Zambo 
598 SW Hidden River Avenue 
Palm City, FL 34990 

Mr. James A. McGee 
Senior Counsel 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg, FL 33733 

A 
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25-6.043 Investor-Owned Electric Utility Minimum Filing Requirements; 
@ Commission Designee. 

(1) General Filing Instructions 

fl 

(a) The petition under section 366.06 and Section 366.071,- Florida Statutes, for 

adjustment of rates must include or be accompanied by: 

1. All schedules listed in Commission Form 

PSC/EAG/ll ( ), entitled “Minimum Filing Requirements for 

Investor-Owned Electric Utilities” (the “MFR Form”) that are aDDliCable 

to the utilitv, which MFR Form is incorporated into this rule by reference. 

The MFR Form may be obtained from the Commission’s Division of 

Electric and Gas. 

2. The exact name of the applicant and the address of the applicant’s 

principal place of business. 

3. Copies of prepared direct testimony and exhibits for each witness 

testifying on behalf of the Company. 

(b) In determining which of the items listed in the MFR Form are applicable to the 

utilitv and in compiling &+wqwi& * 7 such schedules, a company shall follow the policies, 



procedures and guidelines prescribed by the Commission in relevant rules and in the company’s a 
last rate case or in a more recent rate case involving a comparable utility. These schedules shall 

be identified appropriately (e.g., Schedule B- 1 would be designated Company Schedule B- 1 - 

Company basis). Prior to comuleting the auulicable schedules from the MFR Form. the utility 

shall furnish the Commission’s Staff a list of the schedules from the MFR Form and from 

utilitv’s last rate case and any subseauent cases of other comuarable utilities that the utilitv 

considers auulicable to its filing. The Staff will thereafter review the utilitv’s suuulied list and 

notifv the comuanv as to whether (a) the Staff amees with the utilitv. r0) the Staff feels that 

additional schedules not identified by the utilitv are aDulicable and necessarv. or (c) the Staff 
* 

identifies the schedules listed bv the utilitv that the Staff believes are not audicable or necessarv. 

If the Staff and the utilitv cannot after due diligence - reconcile the amrouriate list. they shall 

present the matter to the urehearing officers for resolution. 

(c) Each schedule shall be cross-referenced to identify related schedules as either 

supporting schedules and/or recap schedules. 

2 



(d) Each page of the filing shall be numbered on 8 ?4 x 11 inch paper. Each witness’ 

prefiled testimony and exhibits shall be on numbered pages and all exhibits shall be attached to 

<- 

the proponent’s testimony. 

(e) Except for handwritten official company records, all data in the petition, 

testimony, exhibits and minimum filing requirements shall be typed. 

( f )  Each schedule shall indicate the name of the witness responsible for its 

presentation. 

(g) All schedules involving investment data shall be completed on an average 

investment basis. Unless a specific schedule requests otherwise, average is defined as the 
e 

average of thrteen (13) monthly balances. 

(h) Twenty-one (21) copies of the filing, consisting of the petition and its supporting 

attachments, testimony, and exhibits, shall be filed with the Division of Records and Reporting. 

(i) Whenever the company proposes any corrections, updates or other changes to the 

originally filed data, twenty-one (21) copies shall be filed with the Division of Records and 

Reporting with copies also served on all parties at the same time. 
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(2) Commission Designee: The Director of the Division of Electric and Gas shall be 

the designee of the Commission for purposes of determining whether the utility has met the 

minimum filing requirements imposed by this rule. 

Specific Authority: 366.05(1),(2), 366.06(3), F.S. 
Law Implemented: 366.06(1), (2), (3), (4), 366.04(2) ( f ) ,  366.071, F.S. 
History: New 5/27/81, formerly 25-6.43, AMENDED 7/5/90. 

e h:\data\jdb\techle 2 5 - 6 . 0 4 3 . d ~  
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Proposed amendments to Rules ) DOCKET NO. 980569-PU 
25-4.002, F.A.C.,Application and Scope; ) DATE: JUNE 24, 1999 
25-4.141, F.A.C., Minimum Filing 

Commission Designee; 25-4.202, F.A.C., ) 

F.A.C., Application and Scope; 25-6.043, ) 
F.A.C., Investor-Owned Electric Utility ) 
Minimum Filing Requirements; Commission ) 

Electric Service - Terms and Conditions; ) 
25-17.087, F.A.C., Interconnection and ) 
Standards; 25-30.010, F.A.C., Rules for ) 
General Application; 25-30.011,F.A.C., ) 
Application and Scope; 25-30.436, F.A.C.,) 

Required of Class A and B Water and 0 Wastewater Utilities in an Application ) 

Requirements for Rate of Return 1 
Regulated Local Exchange Companies; ) 

Construction and Waivers; 25-24.455, 1 
F.A.C., Scope and Waiver; 25-6.002, ) 

Designee; 25-6.0438, F.A.C., Non-Firm ' 1  

General Information and Instructions ) 

f o r  Rate Increase; 25-30.450, F.A.C., 1 
Burden of Proof and Audit Provisions; ) 

Rate Cases; 25-30.456, F.A.C., Staff 1 

25-30.570, F.A.C.,Imputation of 1 
Contributions-in-Aid-of-Construction; 1 
and 25-30.580, F.A.C., Guidelines ) 

25-30.455,F.A.C., Staff Assistance in 

Assistance in Alternative Rate Setting; ) 

for Designing Service Availability Policy) 

PRE-FILED COMMENTS OF 
FLORIDA POWER & LIGHT COMPANY 

Florida Power & Light Company ("FPL") a public utility subject 

to the jurisdiction of this Commission under Chapter 366, Florida 

Statutes, hereby files this its pre-filed comments as directed by a 
1 



Commission Order No. PSC-99-0968-PCO-PU issued by the Commission on 

May 13, 1999. FPL understands that it will have the ability to 

participate at the hearing and offer comments and arguments if 

appropriate at that time. In addition, once FPL has received a 
r 

list of materials, if any , recognized the Commission in this 

rulemaking proceeding, then, FPL may need the opportunity to 

examine and offer comments or rebuttal as authorized by in section 

120.54 (1) (h) , Florida Statutes. 

The Rules ProDosed At Issue For Flo rida Power & Light Co manv. 

This docket addresses many rules. FPL, however, only wishes 

to participate as to those rules which apply to it as a public 

utility under Section 366 of the Florida Statutes. These rules, 

a copy of which are attached to these comments, are: 
a 

1. Rule 25-6.002, Application and Scope (Proposed repeal of 

subsections (2) and (4)). 

2. Rule 25-6.043, Investor-Owned Electric Utility Minimum 

Filing Requirements; Commission Designee (Proposed repeal of 

subsection ( 3 ) ) .  

3 .  Rule 25-6.0438, Non-Firm Electric Service - Terms and 

Conditions (Proposed repeal of subsection (9) 1 .  

4. Rule 25-17.087, Interconnection and Standards (Proposed 

repeal of subsection (2) and conforming changing thereafter to 

reflect eliminate subsection (2)). 
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Absence of Rationale Sumortins Commission Rule Proposal 

The following is a listing of the only explanations of which 
FPL is aware that have been provided by the -Commission i in 

connection with this proposed repeal of rules in this docket. They 

are : 

1. The Notice of Proposed Rule Development dated May 1, 1998 

and the Amended Notice of Proposed Rule Development dated May 8, 

1998 wherein, in the amended notice, the following was stated: 

PURPOSE AND EFFECT: The purpose of these rule 
amendments is to repeal the waiver and 
variance provisions for which the Commission 
no longer has rule authority under the more 
restrictive rulemaking standard in section 
120.536, Florida Statutes. Moreover, since 
1996, all requests for rule variances and 
waivers must comply with section 120.542, 
Florida Statutes. 
SUBJECT AREA TO BE ADDRESSED: The repeal of 
waiver and variance rule provisions no longer 
authorized by Statute. 

2. The Notice of Proposed Rulemaking published in the Florida 

Administrative Weekly, 24 Fla. Admin. Keekly 2773, May 22, 1998, 

was consistent with the above explanations. 

3 .  In its December 18, 1998 Notice of Rulemaking in this 

docket, the following was stated as an explanation of the proposed 

repeal of rules: 

PURPOSE AND EFFECT: To repeal provisions 
authorizing rule waivers that have been 
superseded by section 120.542, Florida 
Statutes, and Chapter 28-104, Florida 
Administrative Code, which provides specific 
standards and procedures to be followed in 
granting rule waivers and variances. 
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4 .  The Statement of Facts and Circumstances justifying rule 

submitted to Mr. Carroll Webb of the Joint Administrative 

Procedures Committee on December 2 4 ,  1998: 

In 1996, the Legislature substantially amended 
Statutes , the Chapter 1 2 0  , Florida 

"Administrative Procedure Act" (APA) . Among 
the changes to the APA was the adoption of 
section 1 2 0 . 5 4 2 ,  Florida Statutes, governing 
rule waivers and variances, and section 
1 2 0 . 5 3 6 ,  requiring agencies to report to the 
Joint Administrative Procedures Committee 
(JAPC) its rules that exceed its rulemaking 
authority, and repeal those for which 
authorizing legislation does not exist. On 
September 9, 1997, the Commission approved the 
list of rules for which it lacked specific 
statutory authority. On September 2 5 ,  1997, 
by letter from Chairman Johnson, the 
Commission submitted its list to the JAPC. 
The Commission did not seek legislation to 
authorize the identified rules that provide 
generally for waivers and variances from the 
rules, because, as stated in the letter, 
specific authority is now contained in section 
1 2 0 . 5 4 2 ,  Florida Statutes, and specific 
uniform rules to implement the statute had 
been adopted by the Administration Commission. 

Lack of Rationale 

As can be seen from a review of the above statements by the  

Commission, the limited explanation presented is not consistent. 

It is not clear because of changes to the explanation from time to 

time whether reliance is based on section 1 2 0 . 5 4 2  and 1 2 0 . 5 3 6 ,  

Florida Statutes, or whether reliance is based on only one of these 

subsections. Moreover, the "explanations', are really just bare 

assertions because no support for the conclusion chosen has been 

given. 
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For instance without reference to any particular words of 

sections 1 2 0 . 5 4 2  and 1 2 0 . 5 3 6  ‘relied upon, if any, to simply assert ’ 
that rule waiver provisions “have been superseded” cannot be 

helpful. Attached to these comments, as an Appendix, is a COPY of 
>- 

section 1 2 0 . 5 4 2  and 1 2 0 . 5 3 6 ,  Florida Statutes. Neither of those 

Statutes say, directly or indirectly, that the Commission‘s rules 

at issue here are not valid or need to be repealed. No basis for 

reliance upon section 1 2 0 . 5 4 2  is supported by identification of any 

rules of statutory construction or interpretation that may or may 

not have been applied by the Commission in this instance. 

In addition, there is no attempt to explain why the statutes 

( 1 2 0 . 5 4 2  and 1 2 0 . 5 3 6 )  that the Commission identifies as applying to 

“variancesN or \\waivers” are not likewise applicable to the 

substantive rules to which the waivers and variances apply. 
a 

As it now stands, the lack of explanation puts FPL in t h e  

position of attempting to guess at the rationale and then “prove a 

negative“. FPL cannot address whether the Commission’s rationale 

is correct because no rationale has been presented. There is some 

apparent basis for the Commission’s action. That basis has not 

been identified or provided. Theref ore , FPL submits , any act ion 

the Commission takes in this docket must of necessity be arbitrary 

and capricious and not supported by competent substantial evidence. 

In addition to the lack of support for the repeal of the rules 

proposed by the Commission, FPL submits that the Commission’s 



action involves more than a rule repeal. The effect of the 

Commission's action is quite clearly a rule adoption which has been 

neither noticed nor supported. For instance, the action in this 

docket would eliminate subsection ( 2 )  of Rule 25-6 . "002 so that no 

"electric public utility" could maintain that compliance with any 

portion of Chapter 2 5 - 6  of the Commission's rules would 

'\ [introduce] unusual hardship" or be "unreasonably difficult" so as 

to support Commission action permitting temporary exemption from 

the rule's requirements. FPL is attaching to its comments the 

index of the various rules contained in Chapter 2 5 - 6  for which 

subsection ( 2 )  of Rule 2 5 - 6 . 0 0 2  is applicable. 

>- 

If, the rationale for elimination of Rule 25-6.002 ( 2 )  is that 

there has been no grant of authority to permit a waiver or variance 

as required by section 1 2 0 . 5 3 6  then FPL would maintain that there 

are very few of the substantive rules in Chapter 2 5 - 6  that have 

sufficient authority. Most importantly, however, when the various 

rules in Chapter 2 5 - 6  were adopted, they were all subject to the 

'\unusual hardship" or "unreasonable difficulty" basis for 

Commission ruling that compliance was temporarily exempted. The 

effect of the elimination of this basis for this temporary 

exemption, and the change of the standard and the procedures 

associated therewith, changes the substantive rules to which 2 5 -  

6 . 0 0 2  ( 2 )  would otherwise apply. 
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WHEREFORE, FPL respectfully submits these pre-filed comments 

in association with the Commission's consideration of whether to 

repeal the various rules to which FPL is subject and which have 
>- 

been identified in this docket and that, the Commission consider 

and provide some rationale so that FPL may have an opportunity to 

be informed and provide meaningful evidence, comment and argument 

to the Commission. 

Respectfully submitted, 

STEEL HECTOR & DAVIS LLP 
Suite 601 
215 South Monroe Street 
Tallahassee, FL 32301 
Attorneys for Florida Power 
& Light Company / 
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APPENDIX 1 



Florida Power & Light Co. 
Rule 25-6.002, F.A.C. 
Appendix I - Page 1 of 2 

(K. 11/97) 
25-6.002 I'UIILIC SERVICE COMMISSION v. 12, p. 158 

25-6.059 Mctcr Test by Rcqucst. 
25-6.060 Meter Test - Kcfcrcc. 
25-6.061 Relocation of Polcs. 
25-6.062 Inspection of Wires and 

Equipment. 
25-6.063 Temporary Service. (Repealed) 
25-6.064 Extension of Facilities; 

Contribution in Aid of 
Construction. 

PART V RULES FOR RESIDENTIAL 
ELECTRIC UNDERGROUND EXTENSIONS 
25-6.074 Applicability. 
25-6.075 Definitions. 
25-6.076 
25-6.077 Installation of Underground 

Rights of Way and Easements. 

Distribution Systems Within 
New Subdivisions. 

25-6.078 Schedule of Charges. 
25-6.079 Connection to Supply System. 

CRepealed) 
25-6.080 Advances by Applicant. 
25-6.081 Construction Practices. 
25-6.082 Records and Reports. 
25-6.083 Special Conditions. (Repealed) 
PqRT VI CUSTOMER RELATIONS 
25-6.093 Information to Customers. 
25-6.094 Complaints and Service Requests. 
25-6.095 Initiation of Service. 
25-6.096 Termination of Service by 

25-6.097 Customer Deposits. 
25-6.098 Interest on Deposits. (Repealed) 
25-6.099 Meter Readings. 
25-6.100 Customer Billings. 
25-6.101 Delinquent Bills. 
25-6.102 Conjunctive Billing. 
25-6.103 

25-6.104 Unauthorized Use of Energy. 
25-6.105 Refusal or Discontinuance of 

Service by Utility. 
25-6.106 Underbillings and Overbillings of 

Energy. 
25-6.109 Refunds. 
PART VII UNDERGROUND ELECTRIC 
DISTRIBUTION FACILITY CHARGES 
25-6.1 15 

Customer. (Repealed) 

Adjustment of Bills for Meter 
Error. 

Facility Charges for Providing 
Underground Facilities of Public 
Distribution Facilities Excluding 
New Residential Subdivisions. 

p m r  ix RESIDENTIAL CONSERVATION 
S ERV ICE (Trans fcrred) 

PART X 
Subpart A Accounting Repom 
25-6.135 Annual Rep&s. 
25-6. I35 1 Diversification Reports. 
25-6.1352 Fsimings Surveillance Rcport. 
25-6. I353 Forecasted Earnings Surveillance 

Subpart B Revenue Requirements 
25-6.140 Test Year Notification; Proposed 

Librcy References: Significant recent decisions in public 
utility law, Lce L. Willis. Ben E. Girrman, lames A. 
McGee, 54 Fh. Bar 1. 389. 393 (May 1980). 

Report. 

Agency Action Notification. 

PART I GENERAL PROVISIONS 

25-6.001 Authorization of Rules. 
Specific Authority 366.05(1) FS. Low Implemented 
366.05(IJ FS. Histor)LNnv 7-29-69. Formerly 25-6.01. 
Repealed 5-4-97. 

ANNOTATIONS 
Cost of service 
Public Service Commission in semng new electricity 

rate s m t u r e  did not err merely because it considered 
factors other than actual cost of service differences, since 
regulatory statute does not specify hat particular 
consideration. internatioMi MineraLs and Chemical 
Corporation v. Mayo. 336 So. 2d 548 (1976). 

Territorial disputes 
Court affirmed Public Service Commission's or&r 

entitling om power company to provide electric power to 
project and prohibiting another power company from 
doing so, where 110 factual or equitable distinction existed 
in favor of either company, and territorial dispute was 
thus properly resolved in favor of privately owned utility; 
court disagreed. however. with Commission's alterndve 
finding that its more enenrive jurisdicnon over privately 
owned utilities was additional consitkrm'on supportive of 
policy dccision in favor or pn.vole utility. Escambia River 
Electric Cooperative, fnc. v. Florida Public Service 
Commission, 421 So. 2d 1384 (1982). 

25-6.002 Application and Scope. 
(1) These rules and regulations shall apply to all 

electric public utilities operating under the 
jurisdiction of the Florida Public Service 
Commission. They are intended to define and 
promote good utility practices and procedures, 
adequate and efficient service to the public at 
reasonable costs, and to establish the rights and 
responsibilities of both the utility and the customer. 
(2) In  any case where compliance with any of 

these rules introduces unusual hardship, or if 
unreasonable difficulty is involved in immediate 



Florida Power & LlghtCo. 
Rule 256.002, F.AC. 
Appendix I - Page 2 of 2 

v. 12, p. 159 
(R. 1/99) 

ELECTRIC SERVICE 25-6.004 

compliance with any particular mlc. application 
may  be made to the Commission for modification 
of the rule or for temporary cxemption from i t s  
requirements, provided that the utility Shall submit 
with such application a full and complete statement 
of rcason therefor. 

(3) No deviation from these rules shall be 
permitted unless authorized in writing by the 
Commission. 

(4) The adoption of these rules shall in no way 
preclude the Commission, upon complaint. upon its 
own motion, or upon the application of any utility 
from altering or amending them, in whole or in 
part, or from requiring any other or additional 
service, equipment, facility or standard. or from 
making such modification with respect to their 
application as may be found necessary to meet 
exceptional conditions. 

(5 )  The adoption of these rules shall not in any 
way relieve any utility from any of its duties under 
the laws of the State. 
Specijk Authoriry 366.031) FS. Law Implemented 
366.05(1) FS. His tory-”  7-29-69, Formerly 2S-6.02. 

ANNOTATIONS 
Foreign cooperrrhves 
Where Florida rural electric cooperatives enjoyed 

power of eminent domain, foreign cooperative meeting 
F. S. A. 4 425.27 requirements was also entitled to 
exercise this power in order to construct electrical 
transmission line over appelkants’ land. and no abuse of 
discretwn war found in that choice of locations; f i ther .  
since F. S. A. $ 425.04(4) authorized rurol electric 
cooperatives to serve up to ten percent non-rural a r e a .  
and cooperative had M I  violated “central station” 
provisions, foreign corporation’s service to four 
municiplities did M I  deprive it of its “rural” character. 
Alabama Ekctric Cooperative, Inc. v. First National Bank 
of Abvn. Ohio. 684 F. 2d 789 (11th Cir. 1982). 

Municipd W s  
While Commission had no jurisdiction to set rates for 

municipl utility, it had authority over “rate structure’’ of 
all electric utilities in state; cityk differential charges to 
customers within and without its corporate limits 
constituted classijcation rystem and therefore were maner 
of “rate srrucnue“ subject to jurisdiction of Public Service 
Commission. City of Tallohassee v. Mann. 411 So. 2d 162 
(1982). 

State policy 
Florida cities’ claim involving electricity transmission 

services arose under state “Little FTC Act.” Section 
501.204. ES..  so war dismissed without prejudice for 
rearsertion in state proceedings. Fedcral court rejued to 
Ltermine state policy by interpreting scope of regulated 
blccincss cxemption to thar statute. Ciry of Gainesville v. 
Florida Power & tight Company, 488 F. Supp. 1258 (S. 
D. Fla. 1980). 

25-6.003 Definitions. Unless othenvise defined 
in Rule 25-6.003 below, Rule 25-6.075 or in 
adopted national codes, pursuant to Rule 25-6.034, 
the definition of the terms used in Chapter 25-6 
shall be as stated in the IEEE Dictionary of 
Elechical and Electronic terms. 

(1) “Commission.” Unless a different intcnt  
clearly appears from the context, the word 
”Commission” shall be construed to mean the 
Florida Public Service Commission. 

(2) “Customcr.“ Any person, firm. partncrsliip, 

company. corporation. association, govemmenhl 
agency or similar organization, who makes 
application for and is supplied with electric service 
by the util i ty for iu ultimate use and not for use 
by. 10. or through any other person or entity unless 
specifically authorized .by the Commission. 

(3) “Customer‘s Insfallation.” Wires, enclosures, 
switches. appliances. and other apparatus, including 
the service entrance and service equipment, 
forming the customer’s facilities utilizing service 
for any purpose on h e  customer’s side of the point 
of delivery. 

(4) “Meter.” The word “meter,” when used in 
these rules without other qualification. shall be 
construed to mean any device used for the purpose 
of measuring the service rendered to a customer by 
a utility. 

( 5 )  “Point of Delivery.” The first point of 
attachment where the utility’s service drop or 
service lateral is connected to the customer’s 
service entrance conductors either at a riser, in a 
terminal box, or meter or other enclosure inside or 
outside the building wall. 

( 6 )  “Service.” The supply by the utility of 
electricity to the customer, including the readiness 
to serve and availability of electrical energy at the 
customer’s point of delivery at the standard 
available voltage and Frequency whether or not 
utilized by the customer. 

( 7 )  “Service Conductors.” The overhead 
conductors from the last pole or other aerial 
support to the point of delivery including the 
splices, if any, connecting the service drop to the 
service entrance conductors. 

(8) “Service Drop.” The overhead service 
conductors from the last pole or other aerial 
support to and including the splices, if any, 
connecting to the service entrance conductors at 
the building or other structure. 

(9) “Service-Enmce Conductors. Underground 
System.” The service conductors between the 
terminals of the service equipment and the point of 
connocaion d the service latemi. 

(10) “Service Equipment” The customer’s 
equipment, usually consisting of circuit-breaker or 
switch and fuses, and their accessories, connected 
to the supply conductors of a building. 

(1 1) “Service Lateral.” The underground 
conductors between the transformer(s) or 
transformer secondary, including any risers at a 
pole or other structure. and the point of delivery. 

(12) “Utility.” Unless a different intent clearly 
appears from the context. the word or words 
“utility” or ”elecmc utility” as used in these rules 
shall have the same meaning as set out for “public 
utility” in 9 366.02. F.S., and shall include all such 
utilities subject to Commission jurisdiction. 
Specific Aurhoriry 366.05(1 j F S .  L m v  Implemented 
366.05(1 J FS.  H i s r o n e w  7-29-69. Amended 4-13.80, 
Formerly 25.6.03. 

25-6.004 Reference to Commission. In the 
event of any dispute irivolvirig tlic inrcrprctation of 
any of h c s e  r u l e s  and rzgiilations, any party in 
intcrest may rcfcr ihr rii;i[rrr io [tic Coinniission for 
XJ j ud  i c n I ion. 
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subsection ( 5 )  the Comniission wil l  detcniiiric thc 
lcvcl of sharing of pmdcnt ecoiioinic devclopment 
costs and the future trcatincnt of tliesc cxpcriscs for 
survci llance purposes. 

(4)  Each util i ty shall rcport i t5  totiil economic 
development expenses as a scparatc line itcm on its 
income statement schedules filed with the ciimlngs 
surveillance report required by Kulc 25-6.1352, 
Florida Administrative Code. Each util i ty shall 
make a line item adjustment on its income 
statement schedule to remove the appropriate 
percentage of economic development expenses 
incurred for the reported period consistent with 
subsections (2) and (3). 

(5) Requests for changes relating to recovery of 
economic development expenses shall be 
considered only in the context of a full revenue 
requirements rate case or in a limited scope 
proceeding for the individual utility. 
Specific Aurhoriry 288.035f3). 350.127(2) FS. Low 
Implcmcnted 288.035 FS. History-New 7-17-95. Amended 

25-6.043 Investor-Owned Electric Utility 
Minimum Filing Requirements; Commission 
Designee. 

6-2-98. 

(1) General Filing Instructions 
(a) The petition under Section 366.06 and 

Section 366.071, Florida Statutes, for adjustment of 
rates must include or be accompanied by: 

1. The information required by Commission 
Form PSC/EAG/I 1 (7/90), entitled “Minimum 
Filing Requirements for Investor-Owned Electric 
Utilities” which is incorporated into this rule by 
reference. The form may be obtained from the 
Commission’s Division of Electric and Gas. 

2. The exact name of the applicant and the 
address of the applicant’s principal place of 
business. 

3. Copies of prepared direct testimony and 
exhibits for each witness testifying on behalf of the 
company. 

(b) In compiling the required schedules, a 
company shall follow the policies, procedures and 
guidelines prescribed by the Commission in 
relevant rules and in the company’s last rate case 
or in a more recent rate case involving a 
comparable utility. These schedules shall be 
identified appropriately (e.g., Schedule B- 1 would 
be designated Company Schedule B-l  - Company 
basis). 

(c) Each schedule shall be cross-referenced to 
identify related schedules as either supporting 
schedules andlor recap schedules. 

(d) Each page of the filing shall be numbered 
on 8’/2 x I 1  inch paper. Each witness’ prefiled 
testimony and exhibits shall be on numbered pages, 
and all exhibits shall be attached to the proponent’s 
testimony. 

(e) Except for handwritten official company 
records, all data in the petition, testimony. exhibits 
and minimum filing requiremenu sha l l  bc typcd. 

(0 Each schedule shall indicate the iiiime of thc 
wilncss responsible for its prcscnt;ition. 

(6) All  schcdulcs involving investriient t la ta  shall 
bc completed on an ;ivcrqe invcstrnent basis. 

Unless ii specific schedule requests otticnvisc, 
average is dCfinCd as the average of thIr~ccn (13) 
rnontlil y balances. 

( t i )  Twenty-one (21) copies of thc filing, 
consisting of the petition and 16 supporting 
;ittachments. testimony, and exhibits. shall be filed 
with the Division of Recordsand Reporting. 

( i )  Whenever the company proposes any 
corrections. updates or othcr changes to the 
originally filed data, twenty-one (21) copies shall 
be filed with the Division of Records and 
Reporting with copies also sewed on all parties at 
the same time. 

(2) Commission Designee: The Director of the 
Division of Electric and Gas shall be the designee 
of the Commission for purposes of determining 
whether the utility has met the minimum filing 
requirements imposed by this rule. 

(3) Waiver af Minimum Filing Requirements. 
The Commission may grant a waiver with respect 
to specific data required by this rule upon a 
showing that production of the dafa would be 
impractical or impose an excessive economic 
burden upon the company. 
Specijc Aurhoriry 366.05(1), (Z), 366.06(3) FS. Lnw 
Implemented 366.04(2)0). 366.06. 366.071 FS. H i s t o w  
New 5-27-81, Fomcrly 25-6-43, Amended 7-5-90. 

ANNOTATIONS 
Ra.!c base 
Court said Commission neither violated essential 

requirements of law nor abused its discretion by allowing 
power company to include in its rate bare unamortized 
cancellation charges as base rate or by adding men basis 
points to company‘s refurn on equity in recognition of its 
energy conservation efforts. Gulf Power Company v. 
Cresse, 410 So. 2d 492 (1982). 

Transition adjustment 
Where public counsel petitioned Florida Supreme Court 

lo review Public Service Commission order, which 
changed fuel adjusfmcnr clawe procedure for elecmric 
utilities, and questioned legaliry of two-month transition 
adjwmrent which counsel argued would result in double 
recovery. or recovery of costs M I  previously recouped. 
Court found that order was supporttd by competent, 
substantial evidence. C a n s  of S w e  of Florida v. 
Florida Public Service Commirson. 403 So. 2d 1332 
(1981). 

25-6.0435 Interim Rate Relief. 
(1 )  Each electric utility petitioning for interim 

rate relief pursuant to Section 366.071, ES., shall 
file the data required in Schedules 2 through 14, 
17, and 23 in Rule 25-6.043(1)(a). In addition, a 
schedule shall be submitted calculating the interim 
relief in accordance with 4 366.07. F.S., and 
allocation factors by functional group approved in 
the company’s last rate case. 

@)(a) Interim rates shall apply across the board 
based on base rate revenues for h e  test period less 
cnibcdded fuel revenue by rille schedule. The 
resulting dollar amount shall be divided by base 
rate revenues per rate schedule to determine the 
percent increase applied to each rate schedule. 

(b)  In determining the interim increase. the 
following d a b  shall bc provided: K W l i  sales; base 
rate rcvenuc less base fuel revcntic; base fucl 
rcveiiucs; tot;il base rate rcvcnuc; fucl adjustment 
rcvciiLic; ~ o t ; i l  rcveiiue. The i i i icr i i i i  I I icrcax shall 
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25-6.0437 Cost of Scrvicc Load Hescarch. 
(I) Applicability. This rule shall apply to all 

investor owncd elcctric utilities over which die 
Commission h a s  jurisdiction and which had gross 
annual retail sales of 5 0 0  GWIi or more in 1983. 

( 2 )  Purpose. The primary purpose of this rule is 
to require that load research that supports cost of 
service studies used in ratemaking proceedings is 
of sufficient precision to reasonably assure that 
tariffs are equitable and reflect the me costs of 
serving each class of customcr. Load research data 
gathered and submitted in accordance with this rule 
will also be used by the Commission in evaluating 
proposed and operating conservation programs, for 
research, and for other purposes consistent with the 
Commission’s responsibilities. 

(3) Sampling Plan. All utilities subject to this 
rule shall, within 90 days of the effective date of 
this rule, submit to the Commission a proposed 
load research sampling plan. The plan shall provide 
for sampling all rate classes that account for more 
than 1 percent of a utility’s annual retail sales. The 
plan shall provide that all covered rate classes shall 
be sampled within two years of the effective date 
of this rule. The sampling plan shall be designed to 
provide estimates of the summer and winter peak 
demand by class and the averages of the 12 
monthly coincident peaks for each class within 
plus or minus 10 percent at the 90 percent 
confidence level. Any utility subject to this rule 
may apply to the Commission to waive the 
requirements hereof for any specific covered rate 
class. 

(4) Review of Proposed Plan. Except where a 
utility has requested a formal ruling by the 
Commission, within 90 days after submission, the 
Commission’s Electric and Gas Department shall 
review each utility’s plan to determine whether it 
satisfies the criteria set forth in subsection (3) 
above and shall notify the utility in writing of its 
decision accepting or rejecting the proposed 
sampling plan. If a proposed plan is rejected, the 
written notice of rejection shall state clearly the 
reasons for rejecting the proposed plan. If a 
utility’s proposed plan is rejected, the utility shall 
submit a revised sampling plan to the Commission 
within 60 days after receiving the notice of 
rejection. Where a utility has requested staff review 
of its sampling plan and the plan has been rejected, 
the utility may petition the Commission for 
approval of the plan. If a utility has not submitted 
a satisfactory sampling plan within 6 months 
following the submission of the initially proposed 
plan, the Commission may prescribe by order a 
sampling plan for the utility. 

(5) Use of Approved Sampling Plan. The 
approved sampling plan shall be used for all load 
research pcrfomed for cost of service studies and 
other studies submittcd to the Commission until a 
new sampling plan is approved by the 
Commission. 

(6) Revised Sampling Plans. Each util i ty subject 
to this rule shall submit il current. revised sampling 
plan to the Commission no less than every two 
years after ihc initial s;in\piing pian is approved. 
Any  ncw or rcviscd plan sh;ill bc dcvclopcd using 

data from l h C  ut i l i ty’s  m O S t  C U r r C n t  load research to 
determine the rcquircd sampling plan to achieve 
thc precision rcquircd i n  subsection (3) of this rule ,  
New or revised plans shall be reviewed by the 
Commission pursuant 10 subsection (4) of this rule. 

(7) Load Research, .Data 10 be Reported. Each 
utility subject 10 t h i s m l c  shall perform a complete 
load rescarch study i n  accordance with the 
specifications of this rule by December 31, 1985, 
and no less often than every two years thereafter. 
Each utility shall, within 120 days following 
completion of die study, submit to the Commission 
the results of each load research study completed 
after the effective date of his rule. This submission 
shall include the hourly load data described in 
subsection (8) for the residential class. The load 
research results of each study shall be submitted on 
a form prescribed by the Commission. 

(8) Hourly Data to be Available Jpon Request. 
Each utility subject to this rule shall make 
available within 90 days of a request by the 
Commission the estimated hourly demands by class 
for all 8760 hours in the year derived h m  this 
load research. 
Specific Authoriry 366.05(1). 350.127(2) FS. h w  
lmplemcnicd 350.1 17 ,  366.03. 366.04(2)(n. 366.05(1). 
366.06(1). 366.82(3). ( 4 )  FS. Hisiory--Nou 3-11-84. 
Formerly 25-6.437. 

25-6.0438 Non-Firm Electric Service - 
Terms and Conditions. 

(1) Applicability. This rule shall apply to all 
investor-owned elecmc utilities. 

(2) Purpose. The purposes of this rule are: to 
define the character of non-fum electric service 
and various types thereof; to require a procedure 
for determining a utility’s maximum level of 
non-fm load; and to establish other minimum 
terms and conditions for the provision of non-firm 
electric service. 

(3) Definitions. 
(a) “ N o n - f m  elecnic service” means electric 

service that, in accordance with terms and 
conditions specified in h e  applicable tariff, can be 
limited or interrupted. N o n - f m  service includes 
interruptible. curtailable. load management, and 
other types of non-fum electric service offered by 
the utilities pursuant to tariffs approved by the 
Florida Public Service Commission. 

(b) “Interruptible electric service” means 
electric service that can be limited or intermpted, 
either automatically or manually, solely at the 
option of the util i ty.  

(c) “Cost effective” in the context of non-firm 
service shall be based on avoided cosu. I t  shall be 
defined as the net economic deferral or avoidance 
of additional production plant construction by the 
utility or in  other measurablc economic bcnefits in 
excess of all relevant costs accruing to the util i ty’s 
general body of ratepayers. 

(d) “Curtailable eleclrrc S C N I C C ”  mcms  e lcc tn~  
sewice that can be reduced or inrcrmpted upon 
request of a u t i l i t y  bur solcly ; I (  ihc discrction of 
the customcr. 

(e) “Load managcmcni  sc rv i cc ”  nicms clcctric 
service providctl uridcr ;ill :!pplic:ih1c f i r i i i  r 
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scliedulc whcreby clcctric service to spccificd 
coniponcnts of the customer’s elecuic load may be 
intcrmptcd 31 the discretion of the ut i l i ty  i n  
accordancc with conditions specified in h e  utility’s 
rariffs. 

(4) Availability of Service. 
(a) A util i ty may offer non-firm electric service 

to any customer or class of customers pursuant to 
tariffs or contracts approved by the Commission. 
Each utility that currently offers or proposes to 
offer non-firm electric service shall demonstrate. 
no later than i t s  next rate case, that providing such 
service is cost effective. 

(b) Each util i ty shall state in its tariff the terms 
and conditions under which non-firm electric 
service will be offered. If a utility believes that 
providing intermptible service or another type of 
non-firm service to a specific customer who 
otherwise qualifies for such service under the 
utility’s tariff will not result in benefits accruing to 
its general body of ratepayers, that utility shall 
apply to the Commission for authorization to 
refuse non-fm service to that customer. The 
provision of n o n - f m  service for standby and 
supplemental purposes shall be consistent with the 
Federal Energy Regulatory Commission rule,. 18 
C.F.R. Sec. 292.305. 

(c) When a utility proposes to make a change in 
anv of its n o n - f m  electric service offerings, it 
must provide written notice to each customer who 
may be affected by the proposal. 

(5) Methods of Determining Maximum Levels 
of Non-Firm Load. Each utility offering n o n - f i  
electric service shall have on file with the 
Commission a methodology approved by the 
Commission for determining the cost effectiveness 
of non-fum load over its generation planning 
horizon, pursuant to the definition of “cost 
effective” in Paragraph (3)(c]. Specific 
consideration must be given to each type of 
n o n - f m  elecaic service offered. A utility may 
petition the Commission to revise their 
methodology at any time. 

(6) Maximum Levels of Non-Fm Load. Each 
utility shall attempt to maintain its subscribed 
non-firm loads at or below their maximum 
cost-effective levels, as determined by the utility’s 
approved methodology utilizing its most current 
system expansion plans and approved rates. If, 
during a revenue or rate review, the Commission 
finds that a utility’s efforts to maintain its 
subscribed n o n - f m  loads at or below the 
maximum cost-effective level have not been 
prudent, the Commission may impute revenues at 
otherwise applicable rates for the amount of 
non-firm load in excess of cost effective levels. 

( 7 )  Reporting Requirements. Each utility 
offering non-fimi electric service shall submit to 
the Commission on January I and July I of each 
year a rcpon detailing the type of non-firm service 
offered and showing the amount of non-firm load 
011 die utility’s systcni as of the month ending one 
iiioii[li prior ro the reponing date. In addition, the 
rcjj0r-i shall state the cost-cffective levels of 
noi i - f i r i i i  l o ~ d  detcrmincd by the utility’s approvcd 
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i n e  th od o logy. 
(8) Minimum Notice to Transfer from Non-Firm 

to Firm Service. Each utility that offers non-firm 
scrv ice  shall includc a specific provision in its 
tariff that requires a customer to provide the utility 
with at least five years advance wrirten notice in 
order  f o r  the customer to he- eligible to transfer 
from interruptible to firm service. A utility may 
apply to the Commission for approval of a 
differcnt  minimum notice requirement if it can 
demonstrate  that a different notice rcquirement is 
necessary or appropriate, either for all or any 
individual  n o n - f m  service offerings. 

(9) The Commission may waive any provision 
of  this rule if it determines that such waiver is 
consistent with the purpose and intent of this rule 
after notice to all affected customers. 
Specific Authority 350.127(2). 366.05(1) FS. h w  
fmplcmewed 366.03, 366.04, 366.041, 366.05 FS. 
H i s t 0 r ) L N c w  8-21-86. r(mudcd 9-3-91. 

ANNOZflfONS 

Methodology 
Rule 25-6.0438(5Xa), F. A. C.. docs not apply only to 

mnfinn service which avoidc or defers capcity. Language- 
referring to “generation planning horizon” is time period 
fo r  developing utility’s maximum level of cost-effective 
m n f i n n  load of which curtailable load is part. In order to 
dcvelop meaningful number, all rypes of twnfinn load 
m a t  be meuured over same time per id  Rule 
25-6.0438(SXa), E A. C., requires compony to develop 
methodology for dctenniuing maximum amount of 
cost-effective curtailable service, and to apply that 
mcthoablogy to come up with annul wet amounts over 
company2 generation expansion planning horizon. Rule 
25-6.0438(4Xa), E A. C., prohibits Commission from 
closing curtailable tariff to exirting customers should 
methodology providcd for in Rule 25-6.0438(5)(a), 
F. A. C.. indicate that curtailable rate does not offer any 
economic benefits to company’s general body of 
ratepayers. Curtaihble tariff could only be closed to 
existing customers in company’s next rate caw, Should 
methodology indicate no current benefit to ratepayers, 
Commission would be allowed to cbst narcri[clb& rate 
schedules to new cystomers. Subsenion (4)fu) k conrirtmt 
wirh Subsection (5x0)  of R d e  25-6.0638, E A. C. In re: 
Petition of F I o d  Power a d  fig& CO.. 87 FPSC I0:i 15 
(1987). 

Notice 
Commission’s primary concern in promulgating 

minimum transfer notice provision of Rule 254.0438, 
F. A. C.. was IO prevent any adverse impact on utility’s 
generation expansion planning that might result from 
sudden mansfers of large amounts of non-jirm load to firm 
service. There was na &verse impact os resull of utility’s 
residential load management rare schedule because ( I )  
rrawfcr rate was very low and ( 2 )  individual cuttomer’s 
load under control is small relative to entire system. Thus, 
Rule 25-6.0438(7), 17 A. C.. was waived for residential 
schedule. 7here WPI adverse impact as resulr of utility’s 
commrrciul load mnnagemenr program because few 
cwtomers have furrly large load and rransfer rare war 
high. Thus. warver o/ Rule 25-6.0138(7). F. A. C.. was 
denied. In  re: Peritivn by Floridu Power Carp., 87 FPSC 

25-6.0439 Territorial Agmements and Disputes 

( I )  For the purpose of Rules 25-6.0440, 

7 2.73  (19871. 

for Elec t r ic  Utilities - Definitions. 

25-6.044 I ,  iIiid 25-6.0342, the following ~ C ~ I I S  
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25-17.086 Periods During Which Purchases 
Are Not Requircd. Where purchases from a 
qualifying facility will impair the utility's ability to 
give adequate service to the rest of its customers 
or. due to operational circumstances. purchases 
from qualifying facilities will result in costs greater 
than those which the utility would incur if i t  did 
not make such purchases, or otherwise place an 
undue burden on the utility, the utility shall be 
relieved of its obligation under Rule 25-17.082 to 
purchase electricity from a qualifying facility. The 
utility shall notify the qualifying facility(ies) prior 
to the instance giving rise to those conditions, if 
practicable. If prior notice is not practicable, the 
utility shall notify the qualifying facility(ies) as 
! m n  as practicable after the fact. In either event 
the utility shall notify the Commission, and the 
Commission staff shall, upon request of the 
affected qualifying facility(ies), investigate the 
utility's claim. Nothing in this section shall operate 
to relieve the utility of its general obligation to 
purchase pursuant to Rule 25-17.082. 
Specific Authority 3S0.127(2) FS. Luw Implemented 

94-83. Formerly 25-19.86. 
366.04(5). 366.0S1 FS. Hittory--Ncw 5-13-81. Amended 

25-17.087 Interconnection and Standards. 
(1) Each utility shall interconnect with any 

(a) is in its service area; 
(b) requests interconnection; 
(c) agrees to meet system standards specified in 

(d) agrees to pay the cost of interconnection; 

(e) signs an. interconnection agreement. 
(2) Nothing in this rule shall be construed to 

preclude a utility from evaluating each request for 
interconnection on its own merits and modifying 
the general standards specified in this rule to 
reflect the result of such an evaluation. 

(3) Where a utility refuses to interconnect with 
a qualifying facility or attempts to impose 
unreasonable standards pursuant to subsection (2) 
of this rule, the qualifying facility may petition the 
Commission for relief. The utility shall have the 
burden of demonstrating to the Commission why 
interconnection with the qualifying facility should 
not be required or that the standards the utility 
seeks to impose on the qualifying facility pursuant 
to subsection (2) are reasonable. 

(4) Upon a showing of credit worthiness, the 
qualifying facility shall have the option of making 
monthly installment payments over a period no 
longer than 36 months toward the full cost of 
interconnection. However, where the qualifying 
facility exercises that option the utility shall charge 
interest on the m o u n t  owing. The utility shall 
charge such interest at the 30-day commercial 
paper rate. In any event, no utility may bear the 
cost of intcrconnection. 

( 5 )  Application for Interconnection. A qualifying 
facility shall  not opcralc electric generating 
equipment in piirallcl with the utility's electric 
systcni without the prior writtcn consent of thc 
i l t i l i ty .  Fomi;il ;ipplic:ition for iritcrconnection shall 

qualifying facility which 

t h i s  rule; 

and 

be made by the qualifying facility prior to the 
installation of any generation rclatcd equipment. 
This application shall bc accompanicd by the 
following: 

(a) Physical layout drawings. including 
dimensions; >- 

(b) All associated equipm'ent specifications and 
characteristics including technical parameters, 
ratings, basic impulse levels, electrical main 
one-line diagrams, schematic diagrams, system 
protections, frequency. voltage. current and 
interconnection distance; 

(c) Functional and logic diagrams, control and 
meter diagrams, conductor sizes and length, and 
any other relevant data which might be necessary 
to understand the proposed system and to be able 
to make a coordinated system; 

id) Power nqukmnts  in watts and van; 
(e) Expected radio-wise, harmonic generation 

and telephone interference factor, 
(0 Synchronizing m e t h d ;  and 
(g) Operating/instruction manuais. 
Any subsequent change in the system must also 

be submitted for review and written approval prior 
to actual modification. The above mentioned 
review, recommendations and approval by the 
utility do not relieve the qualifying facility from 
complete responsibility for the adequate 
engineering design, construction and operation of 
the qualifying facility. equipment and for any  
liability for injuries to property or persons 
associated with any failure to perform in a proper 
and safe manner for any reason. 

(6) Personnel Safety. Adequate protection and 
safe operational procedures must be developed and 
followed by the joint system. These operating 
procedures must be approved by both the utility 
and the qualifying facility. The qualifying facility 
shall be required to fumish. install, operate and 
maintain in good order and repair, and be soieiy 
responsible for. without cost to the utility, ail 
facilities required for the safe operation of the 
generation system in parall1 with the utility's 
system. 

The qualifying facility shall permit the utility's 
employees to enter upon its property at any 
reasonable time for the purpose of inspection 
and/or testing the qualifying facility's equipment, 
facilities, or apparatus. Such inspections shall not 
relieve the qualifying facility from its obligation to 
maintain its equipment in safe and satisfactory 
operating condition. 

The utility's approval of isolating devices used 
by the qualifying facility will be required to ensure 
that these will comply with the utility's switching 
and tagging procedure for safe working clearances. 

(a) Disconnect Switch: A manual disconnect 
switch, of the visible load break type, to provide a 
separation poin t  between the qualifying facility's 
generation system and the uiility's system, shall be 
required. The util i ty will specify the location of the 
disconnect switcli. The switch shall bc mounted 
separate from thc i i i c tcr  sa-kct and shall be readily 
acccssiblc to thc u t i l i t y  ;ind bc c;ip;ible of k i n g  
locked 111 thc opcii pmitioii with ; I  u t i l i t y  p i d l o c k .  
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The utility may ~ s c r v e  the right to opcn thc switch 
(i.c.. isolating the qualifying facility's generation 
system) without prior noticc to the qualifying 
facility. To thc extcnt practicable, however, prior 
notice shall be givcn. 

Any of the following conditions shall be cause 
for disconnection: 

1. Utility system emergencies and/or 
maintenance requirements; 

2. Hazardous conditions existing on the 
qualifying facility's generating or protective 
equipment as determined by the utility; 

3. Adverse effects of the qualifying facility's 
generation to the utility's other electric consumers 
and/or system as determined by the utility; 

4. Failure of the qualifying facility to maintain 
any required insurance; or 

5. Failure of the qualifying facility to comply 
with any existing or future regulations. rules, 
orders or decisions of any governmental or 
regulatory authority having jurisdiction over the 
qualifying facility's electric generating equipment 
or the operation of such equipment. 

(b) Responsibility and Liability. The utility and 
the qualifying facility shall each be responsible for 
its own facilities. The utility and the qualifying 
facility shall each be responsible for ensuring 
adequate safeguards for other utility customers, 
utility and qualifying facility personnel and 
equipment, and for the protection of its own 
generating system. The utility and the qualifying 
facility shall each indemnify and save the other 
harmless from any and all claims, demands, costs, 
or expense for loss, damage, or injury to persons 
or property of the other caused by, arising out of, 
or resulting from: 

1. h y  act or omission by a party or that party's 
contractors, agents. servants and employees in 
COMeCtiOn with the installation or operation of that 
party's generation system or the operation thereof 
in connection with the other party's system: 

2. Any defect in, failure of, or fault related to a 
party's generation system; 

3. The negligence of a party or negligence of 
that party's contractors, agents, servants or 
employezs; or 

4. Any other event or act that is the result of, or 
proximately caused by, a party. 
For the purposes of this paragraph, the term party 
shall mean either utility or qualifying facility, as 
the case may be. 

(c) Insurance. The qualifying facility shall 
deliver to the utility, at least fifteen days prior to 
the start of any interconnection work. a certificate 
of insurance certifying the qualifying facility's 
coverage under a liability insurance policy issued 
by a reputable insurance company authorized to do 
business in the State of Florida naming the 
qualifying facility as named insured, and the utility 
ils an additional named insured, which policy shall 
conrain a broad form contractual endorsement 
specifically covering thc liabilities acccptcd under 
this agrccmcnt arising out of tlic interconnection 10 
thc qualifying facility. or caused by opcration of 
;my of thc qualifying kicility'r cquipnicnt or b y  ttic 

qualifying facility's failurc to maintain be 
qualifying facility's equipment in satisfactory and 
safe operating condition. 

I .  The @icy providing such coverage for a 
standad O f f e r  Contract shall provide public liability 
hsurance, including property damage, in the 
amount of $1,ooO.OOO For each occurrence. 

2. The policy providing such coverage for a 
negotiated contract shall provide public liability 
insurance, including property damage, in an 
amount not less than ~1.O00,OOO For each 
occurrence. The parties may negotiate the amount 
of insurance over $ 1  ,OOO,ooO. 

3. The above required policy shall be endorsed 
with a provision requiring the insurance company 
to notify the utility thirty days prior to the effective 
date of cancellation or material change in the 
policy. 

4. The qualifying facility shall pay all premiums 
and other chages due w said policy and keep said 
policy in force during the entire period of  
interconnection with the utility. 

(7) Protection and Operation. It will be the 
responsibility of the qualifying Facility to provide 
all devices necessary to protect the qualifying 
facility's equipment from damage by the abnormal 
conditions and operations which occur on the 
utility system that result in interruptions, and 
restorations of service by the utility's equipment 
and personnel. The' qualifying facility shall protect 
its generator and associated equipment from 
overvoltage, undervoltage, overload, short circuits 
(including ground fault condition), open circuits, 
phase unbalance and reversal, over or under 
frequency condition, and other injurious electrical 
conditions that may arise on the utility's system 
and any reclose attempt by the utility. 

The utility may reserve the right to perform such 
tests as it deems necessary io ensure safe and 
efficient protection and operation of the qualifying 
facility's equipment. 

(a) Lo3s af Sotnrcc: The qualifying facility shall 
p v i k  or the utility will provide at the qualifying 
facility's expense. approved protective equipment 
necessary to immediately, completely, and 
automatically disconnect the qualifying facility's 
generation from the utility's system in the event of 
a Fault on the qualifying facility's system, a fault 
of the utility's system, or loss of source on the 
utility's system. Disconnection must be completed 
within the time specified by the utility in its 
standard operating procedure for its elecmc system 
for loss of a source on the utility's system. 

This automatic disconnecting device may be of 
the manual or automatic reclose type and shall not 
be capable of reclosing until after service i s  
restored by the utili$. The type and size of the 
device shall be approved by the utility depending 
upon the installation. Adcquiitc test data or 
technical proof that the device niccfs the abovc 
criteria must  bc supplied by h c  qiialifyirig facility 
10 the utility. The ut i l icy sh i l l 1  npprovc: ii dcvicc h a t  
will pcrfomi the iibovc functions :it niiniiiial c;rpit;il 
arid operating costs io rhc q\i; l l i lyiriS krciliry. 

(b)  Coordirra[ ion :L rid S y IIC l i r  oii i I ;i i  ioi i .  'l'hc 



qualifying faciliv shall be rcspnsi,ble for 
coordination and synchronization of the qualifying 
facility’s equipment with the utility’s electrical 
system, and assumes all responsibility for damage 
that may occur from improper coordination or 
synchronization of the generator with the utility’s 
system. 

(c) Electrical Characteristics. Single phase 
generator interconnections with the utility are 
permitted at power levels up to 20 KW. For power 
levels exceeding 20 KW, a three phase balanced 
interconnection will normally be required. For the 
purpose of calculating connected generation, 1 
horsepower equals 1 kilowatt. The qualifying 
facility shall interconnect with the utility at the 
voltage of the available distribution or the 
transmission line of the utility for the locality of 
the interconnection, and shall utilize. one of the 
standard connections (single phase, three phase, 
wye, delta) as approved by the utility. 

The utility may reserve the right to require a 
separate txansformation andor service for a 
qualifying facility’s generation system, at the 
qualifying facility’s expense. The qualifying facility 
shall bond all neutrals of the qualifying facility’s 
system to the utility’s neurral, and shall install a 
separate driven ground with a resistance value 
which shall be determined by the utility and bond 
this ground to the qualifying facility’s system 
neutral. 

(d) Exceptions. A qualifying facility’s generator 
having a capacity rating that can: 

1. produce power in excess of 112 of the 
minimum utility customer requirements of the 
interconnected distribution or transmission circuit; 
or 

2. produce power flows approaching or 
exceeding the thermal capacity of the connected 
utility distribution or transmission lines or 
transformers; or 

3. adversely affect the operation of the utility or 
other utility customer’s voltage. frequency or 
overcurrent control and protection devices; or 

4. adversely affect the quality of service to other 
utility customers; or 

5. interconnect at voltage levels greater than 
distribution voltages, will require more complex 
interconnection facilities as deemed necessary by 
the utility. 

(8) Quality of Service. The qualifying facility’s 
generated electricity shall meet the following 
minimum guidelines: 

(a) Frequency. The govemor control on the 
prime mover shall be capable of maintaining the 
generator output frequency within limits for loads 
from no-load up to rated output. The limits for 
frequency shall be 60 h e m  (cycles per second). 
plus or minus an instantaneous variation of less 
than 1%. 

(b) Voltage. The regulator control shall bc 
capable of maintaining the generator output voltage 
within limits for loads from no-load up to rated 
output. The limits for voltrigc sliall tx: the iiorniiul 
operating voltage level. plus or niirius 5%.  

(c) I-lxnionics. ’l‘lic o u ~ p u ~  siric W ~ I V C  cIistorIior1 
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shall be deemed acceptable whcn i t  d w s  not have 
a higher content (root mean square) of harmonics 
than the utility’s normal harmonic content at  the 
interconnection point. 

(d) Power Factor. The qualifying facility’s 
generation system shall be designed, opemted and 
controlled to provide reacti’ve power requirements 
from 0.85 lagging to 0.85 leading power factor. 
Induction generators shall have static capacitors 
that provide at least 85% of the magnetizing 
current requirements of the induction generator 
field. (Capacitors shall not be so large as to permit 
selfexcitation of the qualifying facility’s generator 
field.) 

(e) DC Generators. Direct current generators 
may be operated in parallel with the utility’s 
system through a synchronous inverter. The 
inverter must meet all criteria in these rules. 

(9) Mewing. The actual metering equipment 
required, i u  voltage mbg, number of phases, size. 
current transformers, potential transformers, 
number of inputs and associ3ted memory i s  
dependent on the type, size and location of the 
electric service provided. In situations where power 
may flow both in and out of the qualifying 
facility’s system, power flowing into the qualifying 
facility’s system will be measured separately from 
power flowing out of the qualifying facility’s 
system. 

The utility will provide, at no additional cost to 
the qualifying facility, the metering equipment 
necessary to measure capacity and energy 
deliveries to the qualifying facility. The utility will 
provide. at the qualifying facility’s expense, the 
necessary additional metering equipment to 
measure energy deliveries by the qualifying facility 
to the utility. 

(10) Cost Responsibility. The qualifying facility 
is required to bear all costs associated with the 
change-out, upgrading or addition of protective 
devices, transformers, lines, services, meters, 
switches, and associated equipment and devices 
beyond that which would be q k e d  to provide 
normal serviGe to the quaMjring faciIity if the 
qualifying facility were a non-generating customer. 
These costs shall be paid by the qualifying facility 
to the utility for all material and l a h r  that is 
required. Prior to any work being done by the 
utility, the utility shall supply the qualifying 
facility with a written cost estimate of all its 
required materials and labor and an’ estimate of the 
date by which construction of the interconnection 
will be completed. This estimate shall be provided 
to the qualifying facility within 60 days after the 
qualifying facility supplies the utility with its final 
electrical plans. The util i ty shall also provide 
project timing and ‘feasibility information to the 
qualifying facility. 

( 1  1)  Each utility shall submit to the 
Commission, a standard agreement for 
intcrconnecdon by qualifying facilities ;IS p % l  of 
their standard offer contnct or conU3cts rcquircd 
by Rule 25-17.0832(3). 
S/)ec.i/ic Aurhoriry 166 O j l .  350.1!71!) f .S  h w  

/rri />/rniented 166,0t(2)(~),  (5) .166.05/ FS 111 \ ~ o r , w V ~ . i i ,  
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ANNOTATIONS 

lndemnifuation 
Public Service Commission concluded that the insurance 

requirements of Florida Power and Light's (FPL) standard 
rnrcrconnection agreement. which required the QvolifVinR 
F'uciliry (QF) to procure insurance to cover FPL's 
lrubrlities. did MI conform to Rule 25-17.087(6)(b). (c). 
F A . C .  FPL can require only that it be named as un 
uddirional insured on the QF's interconnection insurance 
policy. FPL's own applicable insurance policies must 
indemnify and hold QF harmless /ram FPL's actions. In 
re: Planning Hearings on h o d  Forecasts. Generation 
Expansion Plans. and Cogeneration Prices for Florida's 
Electric Utilities. 91 FPSC 8560 (1991). 

Insurance 
Rule 2S-17.087(6)(~). FA.C.. does not set a maximum 

insurance amount that may be required Nor does the rule 
prohibit the Commission from setting a maximum for a 
particular comact. PSC. being cognizant of thc terms and 
conditions of a particular standani offer COW~U. as w e l  
as the size (in terms of energy and capci ty)  of the 
proposed project, is well able to determine a ruasonuble 
amount which the utility may require of the Qualifying 
Facility. Order No. 24989. which sets a ma*imum of $1 
million for this particular srondrvd offer contract. does twt 
conflict with the rule, but rather Crddrcsses ah area which 
was not addressed by the rule. I n  Re: Planning Hearings 
on Load Forecasts, Generation Expamion P h .  and 
Cogeneration Prices for Florida's Electric Utilities, 92 
FPSC 1:63 (1992). 

Minimum slandonLr for inrunuCer proviswnt 
PSC concluded that it did not need to prescribe further 

guidelines or s t a h &  for (he insurance provisions to be 
included in negotiated QF power sales coturacts. I n  Re: 
Implementation of Rules 25-17.080 through 25-17.091. 
EA.C., Regarding Cogeneration and Small Power 
Production, 92 FPSC 2:24 (Docket No; 910603-EQ. Order 
No. 25668) (1992). 

PSC declined to impose a cap on the amount of 
insurance that a utility may require of a QF, concluding 
[hat insurance anwunu should be negotiated by the 
parties based on the unique characteristics of the QF's 
facility. Id 

Negotiution rehfing to owners* of inhwconratfion 
PSC concluded that a Qualihing Fm-iity nmy newr&e 

to own whatever portion of the interconnection it is 
required to pay foc In Re: lmplementation of Rules 
25-17.080 through 25-17.091. FA.C., Regarding 
Cogeneration and Small Power Production, 92 FPSC 2:24 
(Docket No. 910W3-EQ. Order No. 25668) (1992) .  

Sureties 
Proposed requirement that qualifying facilities &siring 

to pay interconnect costs over 36 month period m u t  put 
up Some rype of surety is logical implementation of rule. 
Proposal is not rule modification requiring administrative 
hearing. In re: Annual hearings on load forecasts, 
generation expansion plam and cogeneration prices for 
Peninsular Florida's eleciric utilities, 88 FPSC I:43S 
( I  988). 

25-17.088 Ransmission Service for Qualifying 
Facilities. 
Specific Authority 350.127(2). 366.051 FS. L w  
Inrplemented 366.051. 366.04(3). 366.055(3) FS. h'i.rrury- 
New 10-14-85. Formerly 25-17.88. Amended 2-3-87, 
I?epeuled 10-25-90, 

25- 17.0882 Transmission Service Not 
Hcquircd for Self-Service. 
Specific. Authority 350.127(2). 366.05(1) FS. hw 
Implemrnted 366.051. 366.06(3). 366.055(3) FS. Histo- 
New IO. 14-8.5. Formerly 25-17.882. Repealed 10-25-90. 

25- 17.0883 Conditions Requiring 
'Ikansmission Servics for Self-service. Public 
utilities are required to provide transmission and 
distribution services to enable a retail customer to 
transmit electrical power generated at one location 
to the customer's facilities at another location when 
the provision of such service and its associated 
charges, terms, and other conditions are not 
reasonably projected to result in higher cost 
electric service to the utility's general body of 
retail and wholesale customers or adversely affect 
the adequacy or reliability of electric service to all 
customers. The determination of whether 
transmission service for self service is likely to 
result in higher cost elecmc service may be made 
by using oost efffedivtness methodology employed 
by lfie Commission in evaluating conservation 
programs of the utility. adjusted as appropriate to 
reflect the qualifying facility's contribution to the 
utility for standby service and wheeling charges, 
other utility program costs, the fact that qualifying 
facility self-service performance can be precisely 
metered and monitored, and taking into 
consideration the unique load characteristics of the 
qualifying facility compared to other conservation 
programs. 
Specific Authority 366.051, 350.127(2) FS. Law 
Implemented 366.051 FS. History-New 10-25-90. 

ANNOTATIONS 

Cost-effecfivr cogenerah'on 
Requirement of Rule 25-17.0882. E A. C., that utility 

should not be required to pmvidc Self-Service Wheelings 
(SSWs) unkss result would not increase rates for general 
ratepayers means that ratepayers should either Lrrw 
benefits or should have cost exactly as beforc. 'Thir is 
cost-effective cogeneration. im re: Petition of W R. 'Grace 
L Co.. 87 FPSC 4:117 (JW). 

NrgoaadconS 
Bcfore briapkg petition concerning Self-Service 

Wlvelings (SSWs) to commission, evidence m u t  be 
produced showing that reasonable efforts to find 
negotiated settlement have been mcldc. The spirir i/ noi 
letter of Rule demands this. In  re: Petition of W R. Grace 
& Co.. 87 FPSC 41147 (1987). 

25-17.0889 "hnsmission Service for 
Qualifying Facilities 

( I )  Upon request by a qualifying facility, each 
electric utility in Florida shall provide, subject to 
the provisions of subsection (3) of this rule, 
transmission service to wheel as-available energy 
or firm energy and capacity produced by a 
Qualifying Facility from the Qualifying Facility to 
another elecbic utility. 

(2) The rates, terms. and conditions for 
transmission services ;IS described in subsection ( 1 ) 
and in Rule 25-17.0883 which are provided by an  
investor-owned util i ty shall be those approved by 
the Federal Energy Regulatory Commission. 

(3) A n  elcctric u t i l i ty  may deny, curtail. or 
discontinue mnsmission service to n Qual i fy ing  
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commission is shared with, in whole or in part, or 
appointed by a member government of a regional water 
supply authority in proceedings under s. 120.569, s. 
120.57, or s. 120.68, lo the extent lhal an interlocal 
agreement under ss. 163.01 and 373.1962 exists in 
which the member government has agreed that its sub- 
stantial interests are not affected by the proceedings or 
that i t  is lo be bound by alternative dispute resolution in 
lieu of participating in the proceedings. This exclusion 
applies only to those particular types of disputes or con- 
troversies, if  any, identified in an interlocal agreement. 

(13) "Person" means any person described in s. 
1.01, any unit of government in or outside the stale, and 
any agency described in subsection (1). 

(14) "Recommended order" means the official rec- 
ommendation of an administrative law judge assigned 
by the division or of any other duly authorized presiding 
officer, other than an agency head or member of an 
agency head, for the final disposition of a proceeding 
under ss. 120.569 and 120.57. 

(15) 'Rule" means each agency statement of gen- 
eral applicability that implements, interprets, or pre- 
scribes law or policy or describes the procedure or 
practice requirements of an agency and includes any 
form which imposes 'any requirement or solicits any 
information not specifically required by statute or by an 
existing rule. The term also includes the amendment or 
repeal of a rule. The term does not include: 

(a) Internal management memoranda which do not 
affect either the private interests of any person or any 
plan or procedure important to the public and which 
have no application outside the agency issuing the 
memorandum. 

(b) Legal memoranda or opinions issued to an 
agency by the Attomey General or agency legal opin- 
ions prior to their use in connection with an agency 
action. 

(c) The preparation or modification of: 

2. Statements, memoranda, or instructions to 
state agencies issued by the Comptroller as chief fiscal 
officer of the state and relating or pertaining to claims 
for payment submitted by state agencies to the Comp- 
troller. 

3. Contractual provisions reached as a result of 
collective bargaining. ' 

4. Memoranda issued by the Executive Office of 
the Governor relating to information resources man- 
agement. 

(1 6) "Small city" means any municipality that has an 
unincarcerated population of 10,000 or less according 
to the most recent decennial census. 

(17) "Small county" means any county that has an 
unincarcerated population of 75,000 or less according 
lo the most recent decennial census. 

( 1  8) 'Variance" means a decision by an agency lo 
grant a modification lo all or part of the literal require- 
ments of an agency rule to a person who is subject to 
the rule. Any variance shall conform lo the slandards 
for variances outlined in this chapter and in Ihc uniform 
rules adopted pursuant to s. 120.54(5). 

( 19) "Waiver" means a decision b y  an agency no1 IO 

apply a11 or part of a rule I O  a person wt lo I S  :;III)~CCI io 

.' 1. Agency budgets. 

Ihe rule. Any waiver shall conform lo the standards for 
waivers outlined in this chapter and in \he uniform rules 
adopted pursuant lo s. -1 20.54(5). 

tllslory.-s, I. C I I  74.310. s I,,& 75.191. I I, C I I  IC.131, s I. ch 7 7 . 1 7 4 ,  
s 12. CII 1 7 - z m  s 2. C I I  77 .453 .  i I. CII 70.~0. s I. CII l a  475. s I ,  'I, 10 20, 
s 55.  ch  73.40. s I. C I I  79.293: s 2. CII 8 1 - 1  19. s 1 . ~ 1 1  01-100. s I ,  C I ~  07-100,  
s 1 . ~ 1 1  83.78. s 2,ch 03.273. s. 10.~11 84-170. s 15 .~11  OS 00. s I CI, o s . 1 ~ 0 ,  
5 2. C I I  07-305. S I. CII 00.3C7. 5 I. CIl 89 1 4 1 ,  s I ,  CIt 91-46, s 9 ,  CII 9% I w j ,  
s 50. CII 92.279. S 55. ch 92.326. S 3. CII 96 159. 5 I .  CII 97 I 7 G .  5 2, c!i 
97.206. s I. ch 98 402. 

120.54 Rulemaking.- 
( 1 )  GENERAL PROVISIONS APPLICABLE TO 

ALL RULES OTHER THAN EMERGENCY RULES.- 
(a) Rulemaking is not a matter of agency discre- 

tion. Each agency statement defined as a rule by s. 
120.52 shall be adopted by the rulemaking procedure 
provided by this section as soon as feasible and practi- 
cable. 

1. Rulemaking shall be presumed feasible unless 
the agency proves that: 

a. The agency has not had sufficient time to 
acquire the knowledge and experience reasonably 
necessary to address a statement by rulemaking; 

Related matters are not sufficiently resolved to 
enable the agency to address a statement by 
rulemaking; or 

The agency is currently using the rulemaking 
procedure expeditiously and in good faith to adopt rules 
which address the statement. 

Rulemaking shall be presumed practicable to 
the extent necessary to provide fair notice to affected 
persons of relevant agency procedures and applicable 
principles, criteria, or standards for agency decisions 
unless the agency proves that: 

Detail or precision in the establishment of princi- 
ples, criteria, or standards for agency decisions is not 
reasonable under the circumstances; or 

The particular questions addressed are of such 
a narrow scope that more specific resolution of the mat- 
ter is impractical outside of an adjudication to deler- 
mine the substantial interests of a party based on indi- 
vidual circumstances. 

(b) Whenever an act of the Legislature is enacted 
which requires implementation of the act by rules of an 
agency within the executive branch of state govern- 
ment, such rules shall be drafted and. formally proposed 
as provided in tRis section within 180 days after the 
effective date of the act, unless the act provides other,, 
wise. 

(c) No statutory provision shall be delayed in its 
implementation pending an agency's adoption of imple- 
menting rules unless there is an express statutory pro- 
vision prohibiting its application until Ihe adoption of 
implementing rules. 

(d) In adopting rules, all agencies must, among the 
alternative approaches to any regulatory objective and 
to the extent allowed by law, choose the alternalive lfial 
does not impose regulatory costs on the regulaled per- 
son, county. or cily which could be reduced by the 
adoption of less costly alternatives chat substanlially 
accomplish the statutory objeclives. 

No agency has inherent rulemaking aulhority, 
nor has any agency auttiorily lo establish penalties lor 
violntiori of a rule unless Itie Legislallrre. when es lab-  

b. 

c. 

2. 

a. 

b. 

( e )  
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Iistilng a penalty, specifically provides Ihal the penalty 
applies to rules. 

An agency may adopt rules authorized by law 
and nece'ssary lo the proper implementation of a slat- 
Ute prior to Ihe ellective dale 01 the statute. bul the rules 
may not be enforced unlil the statute upon which Iliey 
are based IS effective. 

Each rule adopled shall contain only one sub- 
jecl. 

l i i  rulemaking proceedings, the agency may 
recognize any malerial which may be judicially noticed, 
and it may provide that materials so recognized be 
incorporated into the record of the proceeding. Before 
the record of any proceeding is completed, all parties 
shall be provided a list of these materials and given a 
reasonable opportunity to exaniine them and offer writ- 
ten comments or written rebuttal. 

A rule may incorporate material by reference 
but only as the material exists on the date the rule is 
adopted. For purposes of the rule, changes in the mate- 
rial are not effective unless the rule is amended to 
incorporate the changes. No rule may be amended by 
reference only. Amendments must  set out the 
amended rule in full in the same manner as required by 
the State Constitution for laws. 

A rule published in the Florida Administrative 
Code must be indexed by the Department of State 
within 90 days after the rule is filed. The Department of 
State shall by rule establish procedures for indexing 
rules. 

(2) RULE DEVELOPMENT; WORKSHOPS: 
NEGOTIATED RULEMAKING.- 

(a) Except when the intended action is the repeal of 
a rule, agencies shall provide notice of the develop- 
ment of proposed rules by publication of a notice of rule 
development in the Florida Administrative Weekly 
before providing notice of a proposed rule as required 
by paragraph (3)(a). The notice of rule development 
shall indicate the subject area to be addressed by rule 
development, provide a short, plain explanation of the 
purpose and effect of the proposed rule, cite the spe- 
cific legal authority for the proposed rule, and include 
the preliminary text of the proposed rules, if available, 
or a statement of how a person may promptly obtain, 
without cost, a copy of any preliminary draft, i f  avail- 
able. 

(b) All rules should be drafted in readable lan- 
guage. The language is readable if: 

1. I t  avoids the use of obscure words and unnec- 
essarily long or complicated constructions: and 

2. It avoids the use 01 unnecessary technical or 
specialized language that is understood only by mem- 
bers of particular trades or professions. 

An agency may hold public workshops for pur- 
Poses of rule development. An agency must hold public 
workshops. including workshops in various regions of 
the stale or the agency's service area, lor purposes 01 
rule development if requested in writing by any affected 
Person. unless the agency head explains in wriling why 
a workshop is unnecessary. The explanation is not final 
agency actioii subject lo review pursuant lo ss. 
1 X! !569 ;irid 120.57. Tlic lailure lo provide the cxpla- 
l1 i l I lo l t  wtictri ri!qtlircd m a y  be n material error in proco- 

(I) 

(g) 

(h) 

(i) 

(j) 

(c) 

dure pursuant to s. 120.56( I ) (c) .  When a workshop or 
public hearing is held, the agency must ensure thal the 
persons responsible lor preparing the proposed rule 
are available to explain the agency's proposal and I O  
respond lo  questions or comments regarding the rule 
being developed. The workshop m a y  tie facilitated or 
medialed by a neutral third person. of the agency may 
employ other lypes of dispute resolulion alternatives for 
the workshop that are appropriate for rule develop- 
ment. Notice of a rule developmenl workshop shall be 
by publication in the Florida Administrative Weekly not 
less than 14 days prior to the dale on which the work- 
shop is scheduled to be held and shall indicate the sub- 
ject area which will be addressed; the agency contact 
person: and the place, date, and time of the workshop. 

An agency may use negotiated rulemaking in 
developing and adopting rules. The agency should 
consider the use of negotiated rulemaking when com- 
plex rules are being drafted or strong opposition to the 
rules is anticipated. The agency should consider, but is 
not limited to considering, whether a balanced commit- 
tee of interested persons who will negotiate in good 
faith can be assembled, whether the agency is willing 
to support the work of the negotiating committee, and 
whether the agency can use the group consensus as 
the basis for its proposed rule. Negotiated rulemaking 
uses a committee of designated representatives to. 
draft a mutually'acceptable proposed rule. 

An agency that chooses to use the negotiated 
rulemaking process described in this paragraph shall 
publish in the Florida Administrative Weekly a notice of 
negotiated rulemaking that includes a listing of the rep- 
resentative groups that will be invited to participate in 
the negotiated rulemaking process. Any person who 
believes that his or her interest is not adequately repre- 
sented may apply to participate within 30 days after 
publication of the notice. All meetings of the negotiating 
committee shall be noticed and open to the public pur- 
suant to the provisions of this chapter. The negotiating 
committee shall be chaired by a neutral facififator or 
mediator. 

The agency's decision to use negotiated 
rulemaking, its sdection of the representative groups, 
and approval or denial of an application to participate in 
the negotiated rulemaking process are not agency 
action. Nothing in this subparagraph is intended to 
affect the rights of an affected person lo challenge a 
proposed rule developed under this paragraph in 
accordance with s. 120.56(2). 

(d)l. 

2. 

3. 

(3) ADOPTION PROCEDURES.- 
(a) Notices.- 
1. Prior to the adoption, amendment. or repeal of 

any rule other than an emergency rule, an agency, 
upon approval of the agency head, shall give notice of 
its intended aclion, selling forth a short. plain explana- 
tion of the purpose and effect of the proposed action; 
the full lex1 of the proposed rule or amendment and a 
summary Ihereof; a reference io the specific 
rulemaking authority pursuant to which the rule IS 

adopted: and a reference to Ihe sectiori or subsection 
of the Florida Statutes or lhe Laws 01 Florida being 
implemented. inlerprcled. or made specific The riotice 
Sil;lil IrlClLJ(iC it S U f l l m 7 I ~  01 I h C  iIC]?llcv's St; l t~: l l rCrl l  O f  
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Ihe estimated regulatory C O S ~ ~ ,  if one has been pre- 
pared, based on the factors set forth in s. 120.541(2), 
and a statement that any person who wishes to provide 
tlie agency with information regarding the Statement of 
estimaled regulatory costs, or lo provide a proposal for 
a lower cost regulatory allernalive as provided by s. 
120.541(1), must do so in writing within 21 days after 
publication of the notice. The notice musl slate the pro- 
cedure lor requesting a public hearing on Ihe proposed 
rule. Except when the intended action is the repeal of 
a rule, the notice shall include a reference both to the 
date on which and to the place where the notice of rule 
development that is required by subsection (2) 
appeared. 

The notice shall be published in the Florida 
Administrative Weekly not less than 28 days prior to the 
intended action. The proposed rule shall be available 
for inspection and copying by the public at the time of 
the publication of notice. 

The notice shall be mailed to all persons named 
in the proposed rule and to all persons who, at least 14 
days prior to such mailing, have made requests of the 
agency for advance notice of its proceedings. The 
agency shall also give such notice as is prescribed by 
rule to those particular classes of persons to whom the 
intended action is directed. 

The adopting agency shall file with the commit- 
tee, at least 21 days prior to the proposed adoption 
date, a copy of each rule i t  proposes to adopt: a 
detailed written statement of the facts and circum- 
stances justifying the proposed rule; a copy of any 
statement of estimated regulatory costs that has been 
prepared pursuant to s. 120.541; a statement of the 
extent to which the proposed rule relates to federal 
standards or rules on the same subject: and the notice 
required by subparagraph 1. 

(b) Special matters to be considered in rule adop- 
tion.- 

1. Statement of estimated regulatory costs.-Prior 
to the adoption, amendment, or repeal of any rule other 
than an emergency rule, an agency is encouraged to 
prepare a statement of estimated regulatory costs of 
the proposed rule, as provided by s. 120.541. 

2. Small businesses, small counties, and small cit- 
ies.- 

a. Each agency, before the adoption, amendment, 
or repeal of a rule, shall consider the impact of the rule 
on small businesses as defined by s. 288.703 and the 
impact of the rule on small counties or small cities as 
defined by s. 120.52. Whenever practicable, an agency 
shall tier its rules to reduce disproportionate impacts on 
small businesses, small counties, or small cities to 
avoid regulating small businesses, small counties, or 
small cities that do not contribute significantly to the 
problem the rule is designed to address. An agency 
may define "small business" to include businesses 
employing more than 100 persons, may define "small 
county" lo include those with populations of more than 
75.000. and may define "small city" lo include those 
with populations of more than 10,000, i l  i t  finds that 
such a definition is necessary to adapt a rule to the 
needs and problems 01 small businesses, small coun- 
ties. or small cities. The agency shall consitfcr each of 

2. 

3. 

4. 

the following methods for reducing the impact of the 
proposed rule on small businesses, small counties, and 
small cities, or any combination of these entities: 

( I )  Establish-ng less slringent compliance or 
reporting requirements in the rule. 

( 1 1 )  Establishing less stringent schedules or dead- 
lines in the rule for comphance or reporting require- 
ments. 

(Ill) Consolidating or simplifying the rule's compli- 
ance or reporting requirements. 

(IV) Establishing performance standards or best- 
management practices to replace design or operational 
standards in the rule. 
(V) Exempting small businesses, small counties, or 

small cities from any or all requirements of the rule. 
b.(l) If the agency determines that the proposed 

action will affect small businesses as defined by the 
agency as provided in sub-subparagraph a.. the 
agency shall send written nolice of the rule to the small 
business ombudsman of the Office of Tourism, Trade, 
and Economic Development not less than 28 days prior 
to the intended action. 

Each agency shall adopt those regulatory alter- 
natives offered by the small business ombudsman and 
provided to the agency no later than 21 days after the 
ombudsman's receipt of the written notice of the rule 
which it finds are feasible and consistent with the stated 
objectives of the proposed rule and which would 
reduce the impact on small businesses. When regula- 
tory alternatives are offered by the small business 
ombudsman, the 90-day period for filing the rule in 
subparagraph (e)2. is extended for a period of 2 1 days. 

(Ill) If an agency does not adopt all alternatives 
offered pursuant to this sub-subparagraph, i t  shall, 
prior to rule adoption or amendment and pursuant to 
subparagraph (d)l., file a detailed written statement 
with the committee explaining the reasons for failure to 
adopt such alternatives. Within 3 working days of the fil- 
ing of such notice, the agency shall send a copy of such 
notice to the small business ombudsman. 

if  the intended action concerns any rule other 
than one relating exclusively to procedure or practice, 
the agency shall, on the request of any affected person 
received within 21 days afler the date of publication of 
the notice of intended agency action, give affected per- 
sons an opportunity to present evidence and argument 
on all issues under consideration. The agency may 
schedule a public hearing on the rule and, if requested 
by any affected person, shall schedule a public hearing 
on the rule. Any material pertinent lo the issues under 
consideration submitted to the agency within 21 days 
after the date of publication of the notice or submitted 
at a public hearing shall be considered by the agency 
and made a part of the record of the rulemaking pro- 
ceeding. 

Rutemaking proceedings shall be governed 
solely by the provisions of (his section unless a person 
timely asserts that the person's subslanlial interests 
will be affected in the proceeding and affirmatively 
demonstrates to the agency that the proceeding does 
no1 provide adequate opportunily to protect those Inter- 
CSIS I f  the agency determines Itla: [tic r\ i ler i i>41riq pro- 

(11) 

(c) Hearings- 
1. 

2. 

2 :10 
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ceeding is not adequate lo prolect the person's inter- 
ests, i t  shall suspend the rulemaking proceeding and 
convene a separate proceeding under the provisions of 

may be requested to join and participate in the separate 
proceeding. Upon conclusion of the separate proceed- 
ing, the rulemaking proceeding shall be resumed. 

(d) Modilicalion of wilhdfawal ol proposed fU/eS.-  
1. After the final public hearing on the proposed 

rule, or after the time for requesting a hearing has 
expired, if the rule has not been changed from the rule 
as previously filed with the committee, or Contains only 
technical changes, the adopting agency shall file a 
notice 10 that effect with the C0n"ttee at least 7 days 
Prior 10 filing the rule for adoption. Any change, other 
than a technical change that does not affect the Sub- 
stance of the ruleD must be supported by the record of 
public hearings held on the rule, must be in response to 
Written material received On Or before the date Of the 
final public hearing, or must be in response to a Pro- 
posed objection by the committee. In addition, when 
any change is made in a Proposed rulel other than a 

certifiedcopyof theporoposed rule, and the other mate. 
rial required by this s u b p a r a g r a p h ,  in t h e  office of the 
agency head, and susch rules shall be o p e n  to the pub. 

Filings shall btel-made n o  less than 28 days nor 
more than 90 days a f t e r  the flatice required by para- 
graph (a). When a r e q u i r e d  not ice of change is pub- 
lished priof lo the e x p i r a t i o n  of the t ime to file the rule 
for adoption, the periliod dur ing which a rule must be 
filed for adoption is e w t e n d e d  to 45 d a y s  alter the date 
of publication. I1 noiicee of a public hear ing  is published 
priortolheexpiration oof the t ime to file the rule for adop- 
tion, the period durimg which a rule must be filed for 
adoption is extended to 45 days. af ter  adjournment of 
the final hearing on thle rule, 2 1 days after receipt of ail 
material authorized t c m  be submit ted at the hearing, or 
21 days alter receipt @ o f  t h e  transcript. i f  one is made, 
whichever is {alest. The term "public hearing" includes 
any public.m&-,g h e i d  by any agency at which the 
rule is considered. T h e  f i l i ng  of a pet i t ion for  an admin- 
istrative determinatimn under ,the provisions of  s,  
120.56(2) shall toll thee 9 0 - d a y  pe r iod  dur ing which a 

ss. 120.569' and 120.57. Similarly situated persons lic. _r 

2. 

technical change, the adopting agency shall provide a 
Of a notice Of change by certified mail Or actual 

to any person who requests it in writing no later 
the notice required in paragraph (a)* 

rule must be filed for ; adop t ion  until the  administrative 
law judge has filed the+ final order  with the clerk. 

At the time a rul!le is filed, the agency shall certify 
that the time limitatiams p resc r ibed  by this paragraph 
have been complied wi/ith, that all statutory rulemaking 

3. 
lhan 21 days 
The agency file the notice with the 
along with the reasons for such change, and provide requirements have bmen met, and that there is no 

administrative determimation pending on the rule. 
At the time,a r,Ju,e is filed, the committee shall 

certify whether the ageency has responded  in writing to 
all material and timelyy wr i t t en  c o m m e n t s  or written 
inquiries madeon b e h a l f  of t h e  commit tee. The depart- 
ment shallrejectany rulule n o t  f i led wi th in the prescribed 
time limits; that does n m t  sa t i s f y  all statutory rulemaking 
requirements; upon which an a g e n c y  h a s  not 
responded in writing too all mater ia l  and timely written 
inquiries Or Written CO~llments: upon which an admink- 
trative determination itis pending; or which does not 
include a Statement Oiff estimated regulatory COStS, if 
required. 
5. If a nrk has nobt been adop ted  within the time 

limits imposed by this5 paragraph or ha5 not  been 
adopted in compliances w i t h  all statutory rulemaking 
requirements, theagenicy proposing the ru le  shall with- 
draw the rule and give n o t i c e  of  its act ion in the next 
available issue Of the F:lorida Administrat ive Weekly. 

The proposed r.'ule shall be adopted on being 
filedwithIheOepartmennt of State and b e c o m e  effective 
20 daysafterbeingfiled,l, on a later da te  specified in the 
rule, or on a date r e : q u i r e d  b y  s tatute.  Rules not 
required to be filed with? t h e  Depar tment  of State shall 
become effective when : a d o p t e d  by the agency  head or 
o n  a later date specified by rule or statute. I f  the com- 
mittee notifies an a g e n c y  that a n  object ion to a rule is 
being considered, the aqgency m a y  poslpone the adop- 
tion of the rule to a c c o m m o d a t e  review of the rule by 
[he committee. When ann a g e n c y  postpones adoption of 
a rule to accommodate r e v i e w  b y  the cornmiltee. the 
90-day period for filing l i the rule is tolled unt i l  the com- 
mittee notifies the a g e - n c y  tha i  i t  lias cornpieled its 
review of the rule. 

the notice to persons requesting it, at least 21 days 
prior to filing the rule for adoption. The notice shall be 
published in the Florida Administrative Weekly at least 
21 days prior to filing the rule for adoption. This 
subparagraph does not apply to emergency rules 
adopted pursuant to subsection (4) .  

After the notice required by paragraph (a) and 
prior to adoption, the agency may withdraw the rule in 
whole or in part. 

After adoption and before the effective date, a 
rule may be modified or withdrawn only in response to 
an objection by the or may be modified to 
extend the effective date by not more than 60 days 
when the committee has notified the agency that an 
objection to the rule is being considered. 

The agency shall give notice of its decision to 
withdraw or modify a rule in the first available issue of 
the publication in which the original notice o f  
rulemaking was published, shall notify those persons 
described in subparagraph (43.  in accordance with the 
requirements of that subparagraph, and shall notify the 
Department of State i f  the rule is required to be filed 
with the Department of State. 

After a rule has become effective, it may be 
repealed or amended only through the rulemaking pro- 
cedures specified in this chapter. 

Filing for final adoplion; elfeclive dale.- 
If the adopting agency is required to publish its 

rules in the Florida Adminislratrve Code, it shall file with 
the Deparlnient of Slate three certified copies of the 
rule i t  proposes to adopt, a summary of the rule, a sum- 
mary of any hearings held on (l ie rule, and a detailed 
written statement of Ihe facts and circuriistances jusli- 
fylng the rule. Agencies not required to publish their 
rules in the Florida Acjminlslriilivc Cotlc sliil l l file one 

4. 

2. 

3. 

4. 

6. 

5. 

(e) 
1 .  

2 3  1 
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(4)  EMERGENCY RULES.- 
(a) I I  an agency finds that an immediate danger to 

the public health, safety, or welfare requires emer- 
gency action, the agency may adopt any rule necessi- 
tated by the immediate danger. The agency may adopt 
a rule by any procedure which is fair under the circum- 
slances i f :  

The procedure provides at least the procedural 
proleclion given by other statutes, the State Conslitu- 
lion, or the United States Constitution. 

2. The agency takes only that action necessary to 
protect the public interest under the emergency proce- 
dure. 

3. The agency publishes in writing at the time of, or 
prior lo, its action the specific facts and reasons for find- 
ing an immediate danger to the public health, safety, or 
welfare and its reasons for concluding that the proce- 
dure used is fair under the circumstances. In any event. 
notice of emergency rules, other than those of educa- 
tional units or units of government with jurisdiction in 
only one or a part of one county, including the full text 
of the rules, shall be published in the first available 
issue of the Florida Administrative Weekly and pro- 
vided to the committee. The agency's findings of imme- 
diate danger, necessity, and procedural fairness shall 
be judicially reviewable. 

(b) Rules pertaining to the public health, safety, or 
welfare shall include rules pertaining to perishabte agri- 
cultural commodities. 

(c) An emergency rule adopted under this subsec- 
tion shall not be effective for a period longer than 90 
days and shall not be renewable, except during the 
pendency of a challenge to proposed rules addressing 
the subject of the emergency rule. However, the 
agency may take identical action by the rulemaking 
procedures specified in this chapter. 

(d) Subject to applicable constitutional and statu- 
tory provisions, an emergency rule becomes effective 
immediately on filing, or on a date less than 20 days 
thereafter if specified in the rule, if the adopting agency 
finds that such effective date is necessary because of 
immediate danger to the public health, safety, or-web 
fare. 

By July 1, 1997, the Administration Commis- 
sion shall adopt one or more sets of uniform rules of 
procedure which shall be reviewed by the committee 
and filed with the Department of State. Agencies must 
comply with the uniform rules by July 1, 1998. The uni- 
form rules shall establish procedures that comply with 
the requirements of this chapter. On filing with the 
department. the uniform rules shall be the rules of pro- 
cedure for each agency subject to this chapter unless 
the Administration Commission grants an exception to 
the agency under this subsection. 

An agency may seek exceptions to the uniform 
rules of procedure by filing a petition with the Adminis- 
tration Commission. The Administration Commission 
shall approve exceptions to the extent necessary to 
implement other slalules, lo the e.xtent necessary to 
conform lo any requirement imposed as a condition 
precedent I O  receipt of federal funds or to permit per- 
sons in tlus state to receive tax benefits under federal 

1 .  

(5) UNIFORM RULES.- 
(a)l  . 

2. 

23; 

law, or as required for the most efficient operation of the 
agency as delermined by the Administration Commis- 
sion. The reasons for !he exceptions shall be published 
in Ihe Florida Adminisrative Weekly. 

Agency rules lhat provide exceptions lo the uni- 
lorm rules shall not be filed with the department unless 
the Administration Commission has approved the 
exceplions. Each agency that adopts rules that provide 
exceptions to the uniform rules shall publish a separate 
chapter in the Florida Administrative Code that delin- 
eates clearly the provisions of the agency's rules that 
provide exceptions to the uniform rules and specifies 
each alternalive chosen from among those authorized 
by the uniform rules. Each chapter shall be organized 
in the same manner as the uniform rules. 

(b) The uniform rules of procewre adopted by the 
commission pursuant to this subsection shall include, 
but not be limited to: 

Uniform ruks for the scheduling of public meet- 
ings. hearings, and workshops. 

Uniform rules for use by each state agency that 
provide procedures for conducting public meetings, 
hearings, and workshops, and for taking evidence, tes- 
timony, and argument at such public meetings, hear- 
ings, and workshops, in person and by means of com- 
munications media technology. The rules shall provide 
that all evidence, testimony, and argument presented 
shall be afforded equal consideration, regardless of the 
method of communication. If a public meeting, hearing, 
or workshop is to be conducted by means of cqmmuni- 
cations media technology, or if attendance may be pro- 
vided by such means, the notice shall so state. The 
notice for public meetings, hearings, and workshops 
utilizing communications media technology shall state 
how persons interested in attending may do so and 
shall name locations, i f  any, where communications 
media technology facilities will be available. Nothing in 
this paragraph shall be construed to diminish the right 
to inspect public records under chapter 119. Limiting 
points ot access to pubk meetings, hearings, and 
workshops subject to the provisions of s. 286.011 to 
places not normally open to the public shall be pre- 
sumed to viofate the right of access of the public, and 
any official action taken under such circumstances is 
void and of no effect. Other laws relating to public rneet- 
ings, hearings, and workshops, including penal and 
remedial provisions, shall apply to public meetings, 
hearings, and workshops conducted by means of com- 
munications media technology, and shall be liberally 
construed in their application to such public meetings, 
hearings, and workshops. As used in this 
subparagraph, "communications media technology" 
means the electronic transmission of printed matter, 
audio, full-motion video, freeze-frame video, com- 
pressed video, and digital video by any method avail- 
able. 

3. Uniform rules o l  procedure for !he filing o f  notice 
of protests and formal written protests. 

4. Uniform rules of procedure for the filing o f  peli- 
tions for adminislrative hearings pursuant to S .  120.569 
or s. 120 57. Such rules shall include: 

;I 

3. 

- 

1 .. 

2. 

The iclcntifica\ion of the petitioner. 
1 
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b. A statement of when and how the pelilioner 
received notice of the agency's action or proposed 
action. 

c. An explanation of how the petitioner's substan- 
tial interests are or will be alfected by the action or pro- 
posed action. 

d. A statement of all material facts disputed by the 
petitioner or a statement that there are no disputed 
facts. 

e. A slatement of Ihe ultimate facts alleged, includ- 
ing a statement of the specific facts the petitioner con- 
tends warrant reversal or modification of the agency's 
proposed action. 

A statement of the specific rules or statutes the 
petitioner contends require reversal or modification of 
the agency's proposed actior,. 

g. A statement of the relief sought by the peti- 
tioner, stating precisely the action petitioner wishes the 
agency to take with respect to the proposed action. 

5. Uniform rules of procedure for the filing and 
prompt disposition of petitions for declaratory state- 
ments. 

6. Provision of a method by which each agency 
head shall provide a description of the agency's organi- 
zation and general course of its operations. 

Uniform rules establishing procedures for grant- 
ing or denying petitions for variances and waivers pur- 
suant to s. 120.542. 

(6) ADOPTION OF FEDERAL STANDARDS.- 
Notwithstanding any contrary provision of this section, 
in the pursuance of state implementation, operation, or 
enforcement of federal programs, an agency is empow- 
ered tc? adopt rules substantively identical to regula- 
tions adopted pursuant to federal law. in accordance 
with the following procedures: 

(a) The agency shall publish notice of intent to 
adopt a rule pursuant to this subsection in the Florida 
Administrative Weekly at least 21 days prior to filing the 
rule with the Department of State. The agency shall 
provide a copy of the notice of intent to adopt a rule to 
the committee at least 21 days prior to the date of filing 
with the Department of State. Prior to filing the rule with 
the Department of State, the agency shall consider any 
written comments received within 14 days after the 
date of publication of the notice of intent to adopt a rule. 
The rule shall be adopted upon filing with the Depart- 
ment of State. Substantive changes from the rules as 
noticed shall require republishing of notice as required 
in this subsection. 

(b) Any rule adopted pursuant to this subsection 
shall become effective upon the date designated in the 
rule by the agency; however, no such rule shall become 
effective earlier than the effective dale of the substan- 
tively identical federal regulation. 

Any substantially affected person may, within 
14 days afler the dale of publication of the notice of 
intent lo adopt a rule, file an objection to rulemaking 
with Ihe agency. The objection shall specify lhe por- 
lions of the proposed rule to which the person objects 
and the specific reasons for the objection. The agency 
shall not proceed pursuant to this subsection lo adopt 
those portions of the proposed rule specified iri an 
objection, unless the agency deerris ttie obleciion to bc 

1. 

7. 

(c) 

frivolous, but may proceed pursuanl lo subsectlon (3). 
An objection to a proposed rule, which rule in no male- 
rial respect differs from the requirements 01 the federal 
regulation upon which itts based, is deemed to be frivo- 
lous. 

(d) Whenever any federal regulation adopted as an 
agency rule pursuant to this subsection is declared 
invalid or is withdrawn, revoked, repealed, remanded, 
or suspended, the agency shall, within 60 days thereaf- 
ter, publish a notice of repeal of the substanlively identi- 
cal agency rule in the Florida Administrative Weekly. 
Such repeal is effective upon publication of the notice. 
Whenever any federal regulation adopted as an 
agency rule pursuant to this subsection is substantially 
amended, the agency may adopt the amended regula- 
tion as a rule. If the amended regulation is not adopted 
as a rule within 180 days after the effective date of the 
amended regulation, the original rule is deemed 
repealed and the agency shall publish a notice of 
repeal of the original agency rule in the next available 
Florida Administrative Weekly. 

(e) Whenever all or part of any rule proposed for 
adoption by the agency is substantively identical to a 
regulation adopted pursuant to federal law, such rule 
shall be written in a manner so that the rule specifically 
references the regulation whenever possible. 

(a) Any person. regulated by an agency or having 
substantial interest in an agency rule may petition an 
agency to adopt, amend, or repeal a rule or to provide 
the minimum public information required by this chap- 
ter. The petition shall specify the proposed rule and 
action requested. Not later than 30 calendar days fol- 
lowing the date of filing a petition, the agency shall ini- 
tiate rulemaking proceedings under this chapter, other- 
wise comply with the requested action, or deny the peti- 
tion with a written statement of its reasons for the 
denial. 

(b) If the petition filed under this subsection is 
directed to an existing rule which the agency has not 
adopted by the rulertaking procedures or requirements 
set forth in this chapter;the agency shall, not later than 
30 days following the date of filing a petition, initiate 
rulemaking, or provide notice in the Florida Administra- 
tive Weekly that the agency will hold a public hearing 
on the petition within 30 days after publication of the 
notice. The purpose of the public hearing is to consider 
the comments of the public directed to the agency rule 
which has not been adopted by the rulemaking proce- 
dures or requirements of this chapter, its scope and 
application, and to consider whether the public interest 
is served adequately by the application of the rule on a 
case-by-case basis, as contrasted with its adoption by 
the rulemaking procedures or requirements set forth in 
this chapter. 

Within 30 days following the public hearing pro- 
vided for by paragraph (b). i f  the agency does no1 ini- 
tiate rulemaking or  otherwise comply with Ihe 
requested action, lhe agency shall publish in the Flor- 
ida Administrative Weekly a slatement ot its reasons for 
not initiating rulemaking or otliervdise complying w t h  
the requested action, and of any ctiariges 11 will make  
in I ~ C  scope or application 01 the l~n;ld0plcd rule. The 

< 

(7) PETITION TO INITIATE RULEMAKING.- 

(c.) 
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agency shall file the statement wilh the committee. The 
committee shall forward a copy of the statement to the 
substantive committee with primary oversight jurisdic- 
tion of the agency in each house of the Legislature. The 
committee or the committee with primary oversight 
jurisdiction may hold a hearing directed lo the stale- 
men1 of the agency. The committee holding the hearing 
may recommend to the Legislature the introduction of 
legislation making the rule a statutory standard or Irmit- 
ing or otherwise modifying the authority 0 1  the agency. 

(8) RULEMAKING RECORD.-In all rulemaking 
proceedings the agency shall compile a rulemaking 
record. The record shall include, i f  applicable, copies 
of: 

(a) All notices given for the proposed rule. 
(b) Any statement of estimated regulatory costs for 

the rule. 
(c) A written summary of hearings on the proposed 

rule. 
(d) The written comments and responses to written 

comments as required by this section and s. 120.541. 
(e) All notices and findings made under subsection 

(1) , All materials filed by the agency with the com- 
mittee under subsection (3). 

(9) All materials filed with. the Department of State 
under subsection (3). 

(h) All written inquiries from standing committees of 
the Legislature concerning the rule. 

Each state agency shall retain the record of rulemaking 
as long as the rule is in effect. When a rule is no longer 
in effect, the record may be destroyed pursuant to the 
records-retention schedule developed under s. 
257.36(6). 

(4). 

HlslOry.-S. 1.Ch. 74-310:S.3.ch.75-191:S.3,ch. 76.131: SS. 1.2. Ch. 76-276 
5. 1. Ch. 77-171: 5. 13. Ch. 77-290; 5.3. Ch. 77-453: 5.2. Ch. 78-28: 5. 2. Ch. 78-425: 
5.  7, Ch. 79-3: S. 3, Ch. 79-299; 5. 69. Ch. 7 9 . W  5.5, Ch. 80-391; S. 1. ch. 81-309: 
S. 2. Ch. 83-351: 5. 1. ch. 84-173: 5.2 Ch. 84.203; S. 7, Ch. 85-104; 5. 1. Ch. 86.30: 
5 .  3. Ch. 87-385: S. 36, ch. 90-302; sS. 2. 4. 7, Ch. 92-166: f. 63, Ch. 93-187: 5. 758, 
Ch. 95-147: S. 6. ch. 95-295: S. 10. Ch. 96-159; S. 6. ch. 96-320: S. 9. Ch. 96-370; 
5. 3. Ch. 97-176; S. 3, Ch. 98-200. 

120.569 Decisions which affect substantial inter- 
ests.- 

(1) The provisions of this section apply. in all pro- 
ceedings in which the substantial interests of a party 
are determined by an agency, unless the parties are 
proceeding under s. 120.573 or s. 120.574. Unless 
waived by all parties, s. 120.57( 1) applies whenever the 
proceeding involves a disputed issue of material fact. 
Unless otherwise agreed, s. 120.57(2) applies in all 
other cases. Parties shall be notified of any order, 
including a final order. Unless waived, a copy of the 
order shall be delivered or mailed to each party or the 
party's attorney of record at the address of record. 
Each notice shall inform the recipient of any administra- 
tive hearing or judicial review that is available under this 
section, s. 120.57. or s. 120.68; shall indicate the pro- 
cedure which musl be followed to obtain the hearing or 
judicial review; and shall state the lime limils which 

Except for any proceeding conducted as pre- 
scribed in s. 120.56, a petition or request for a hearing 
under this section shall be filed wilh the agency. I f  the 

apply. 
(2)(a) 

2 3 4 

agency requests an administrative law judge from the 
division, i t  shall so notify the division within 15 days 
after receipt of the petition or request. A request for a 
hearing shall be grarjted or denied within 15 days after 
receipt. On the request of any agency, the division shall 
assign an administrative law judge with due regard to 
the expertise required for the particular matter. The 
referring agency shall take no further action with 
respect to a proceeding under s. 120.57( 1 ) ,  except as 
a party litigant, as long as the division has jurisdiction 
over the proceeding under s. 120.57( 1) .  Any party may 
request the disqualification of the administrative law 
judge by filing an affidavit with the division prior to the 
taking of evidence at a hearing, stating the grounds 
with particularity. 

All parties shall be afforded an opportunity for a 
hearing after reasonable notice of not less than 14 
days; however, the 14-day notice requirement may be 
waived with the mconsent.of all parties. The notice shall 
include: 

1. A statement 01 the time, place, and nature of the 
hearing. 

2. A statement of the legal authority and jurisdic- 
tion under which the hearing is to be held. 

(c) Unless otherwise provided by law, a petition or 
request for hearing shall include those items required 
by the uniform. rules adopted pursuant to s. 
120.54(5)(b)4. Upon the receipt of a petition or request 
for hearing, the agency shall carefully review the peti- 
tion to determine if it contains all of the required infor- 
mation. A petition shall be dismissed i f  it is not in sub- 
stantial compliance with these requirements or it has 
been untimely filed. Dismissal of a petition shall, at 
least once, be without prejudice to petitioner's filing a 
timely amended petition curing the defect, unless it 
conclusively appears from the face of the petition tha! 
the defect cannot be cured. The agency shall promptly 
give written notice to all parties of the action taken on 
the petition, shall state with particularity its reasons if 
the petition is not granted, and shall state the deadline 
for fiYing an amended petition if applicable. 

( d )  The agency may refer a petition to the division 
for the assignment of an administrative law judge only 
i f  the petition is in substantial compliance with the 
requirements of paragraph (c). 

(e) All pleadings, motions, or other papers filed in 
the proceeding must be signed by the party, the party's 
attorney, or the party's qualified representative. The 
signature constitutes a certificate that the person has 
read the pleading, motion, or other paper and that, 
based upon reasonable inquiry, i t  is not interposed for 
any improper purposes, such as to harass or to cause 
unnecessary delay, or for frivolous purpose or need- 
less increase in the cost of litigation. If a pleading, 
motion, or other paper is signed in violation of these 
requirements. the presiding olficer shall impose upon 
the person who signed if, the represented party. or 
both, an appropriate sanction, which may include an 
order to pay the other party or parties the  amount of 
reasonable expenses incurred because of the filing of 
the pleading, motion, or olher paper, including a rea- 
sonable attorney's fee. 

{b) 
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(I) Each agency shall specify Ihe location or loca- 
tions where-agency indexes, lists. and final orders that 
are required to be indexed or listed are maintained and 
shall specify the melhod or procedure by which the 
public may Inspect or obtain copies of indexes. lists. 
and final orders. 

Each agency shall specify all systems in use by 
Ihe agency lo search and locate agency final orders 
lhal are required lo be indexed or lisled. including. bul 
no1 limited to, any aulomated system. An agency shall 
make the search capabilities employed by the agency 
available to the public subject to reasonable terms and 
condilions, including a reasonable charge, as provided 
by s. 1 19.07. The agency shall specify how assistance 
and information pertaining to final orders may be 
obtained. 

(h) Each agency shall specify the numbering sys- 
tem used to identify agency final orders. 

(2)(a) An agency may comply with subparagraphs 
( l ) (a ) l .  and 2. by designating an official reporter to 
publish and index by subject matter each agency order 
that must be indexed and made available to tbe public. 
An agency is in compliance with subparagraph (l)(a)3. 
if it publishes in its designated reporter a list of each 
agency final order that must be listed and preserves 
each listed order and makes i t  available for public 
inspection and copying. 

(b) An agency may publish its official reporter or 
may contract with a publishing firm to publish its official 
reporter; however, i f  an agency contracts with a pub- 
lishing firm to publish its reporter, the agency is respon- 
sible for the quality, timeliness, and usefulness of the 
reporter. The Department of State may publish an offi- 
cial reporter for an agency or may contract with a pub- 
lishing firm to publish the reporter for the agency; how- 
ever, if the department contracts for publication of the 
reporter, the department is responsible for the quality, 
timeliness, and usefulness of the reporter. A reporter 
that is designated by an agency as its official reporter 
and approved by the Department of State constitutes 
the official compilation of the administrative final orders 
for that agency. 

(c) A reporter that is published by the Department 
of State may be made available by annual subscription, 
and each agency that designates an official reporter 
published by the department may be charged a space 
rate payable to the department. The subscription rate 
and Ihe space rate must be equitably apportioned to 
cover the costs of publishing the reporter. 

(d) An agency that designates an official reporter 
need not publish the full text of an agency final order 
thal is rendered pursuant to s. 120.57(4) and that must 
be indexed pursuant to paragraph ( l ) (a) ,  i f  the final 
order is preserved by the agency and made available 
for public inspection and copying and the official 
reporter indexes the final order and includes a synopsis 
of the order. A synopsis must include the names 01 the 
parties to the order: any rule, slalule. or constilulional 
provision pertinent to the order: a summary of the facts, 
if included in the order, which are pertinent lo the final 
disposition; and a summary of Ihe final disposition. 

Agency orders lhal must be indexed or lisled 
;ire docunienls of continuing legal value arid mrtsl tic 

(9) 

( 3 )  

Ch. 120 

permanently preserved and made available to the pub- 
lic. Each agency lo which this chapler applies shall pro- 
vide, under the direction of the Department of State, for 
the preservation of orders as required by lhis chapter 
and lor maintaining an index lo those orders. 

Each agency m a l  provide any person who 
makes a request with a wrilten description of its organi- 
zalion and Ihe general course of its operations. 

(4)  

HI8lOry.-s. I .  Ch. 74.310: 5 2. C f l .  75.191. S 2. Cll 76.131. 5 .  2. Ch. 79.299; 
S I . C f 1  81-296 S.2.Ch 81.339. S.8.Ch. 83.92. 5 3 4 . C I I  83.217. S. 3, ch 83.273; 
s 1 ,  ch 04.203; 5 .  77. Ch 85.180: 5 2. Ch 87 100. 5. 2. Ch 88.384: s 4 4 ,  Ch 
90.136. S. 35. ch. 90.302. S. 2.  Ch 91-30. 5. 79. Ch 91.45. 5. 1 .  Ch. 91.191; 5 .  1, 
Cll 92-1GG: 9. 143. ch. 92279;  S. 55. Ch. 92.326. I 757. Ch. 95-147. 5 .  5, Ch, 
96.159, S. 2. Ch. 96.423; 5. 2.  Ch 97. I76 

120.533 Coordination of indexing by Department 
of State.-The Department of State shall: 

(1) Administer the coordination of the indexing, 
management preservation, and availability of agency 
orders that must be indexed or listed pursuant to s. 
120.53(1). 

(2) Provide, by rule, guidelines for the indexing of 
agency orders. More than one system for indexing may 
be approved by the Department of State, incfuding sys- 
tems or methods in use, or proposed for use, by an 
agency. More than one system may be approved for 
use by a single agency as best serves the needs of that 
agency and the public. 

(3) Provide, by rule, for storage and retrieval sys- 
tems to be maintained by agencies for indexing, and 
making available, agency orders by subject matter. The 
Department of State may approve more than one sys- 
tem, including systems in use, or proposed for use, by 
an agency. Storage and retrieval systems that may be 
used by an agency include, without limitation, a desig- 
nated reporter or reporters, a microfilming system, an 
automated system, or any other system considered 
appropriate by the Department of State. 

(4) Determine which final orders must be indexed 
for each agency. 

(5) Require each agency to report to the depart- 
ment concerning which types or categories of agency 
orders establish precedent for each agency. 

HlSlO~.-S. 9. Ch. 91-30: 5. 1. ch. 91.\91: 5 .  7. ch 96-159. 

120.536 Rulemaking authority; l isting of rutes 
exceeding authority; repeal; challenge.- 

(1) A grant of rulemaking authority is necessary but 
not sufficient to allow an agency to adopt a rule; a spe- 
cific law to be implemented is also required. An agency 
may adopt only rules that implement, interpret, or make 
specific the particular powers and duties granted by the 
enabling statute. No agency shall have authority to 
adopt a rule only because it is reasonably related to the 
purpose of the enabling legislation and is not arbitrary 
and capricious, nor shall an agency have (he aulhorily 
IO implement statutory provisions setting forth general 
legislative intent or policy. Statutory language granting 
rulemaking authority or generally describing the pow- 
ers and functions of an agency shall be construed lo 
extend no further than the particular powers and dulies 
conferred by the same statule. 

(2) By October 1 ,  1997, each agency shall provide 
to the AdminisIralive Procedures Committee a listing of 
each rule, or portior, thereof, adopted b y  Ih ; l t  aqenCy 
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before October 1,  1996, which exceeds the rulemaking 
authority permitted by this section. f o r  those rules of 
which only a portion exceeds the rulemaking authority 
permilted by this section, the agency shall also identify 
the language of [he rule which exceeds this authority. 
The Adminislrative Procedures Committee shall com- 
bine the lists and provide the cumulative listing to the 
President of Ihe Senate and the Speaker of the House 
of Representatives. The Legislature shall, at the 1998 
Regular Session, consider whether specific legislation 
authorizing Ihe identified rules, or portions thereof, 
should be enacted. By January 1 ,  1999, each agency 
shall initiate proceedings pursuant to s. 120.54 to 
repeal each rule, or portion thereof, identified as 
exceeding the rulemaking authority permitted by this 
section for which authorizing legislation does not exist. 
By February 1 ,  1999, the Administrative Procedures 
Committee shall submit to the President of the Senate 
and the Speaker of the House of Representatives a 
report identifying those rules that an agency had previ- 
ously identified as exceeding the rulemaking authority 
permitted by this section for which proceedings to 
repeal the rule have not been initiated. As of July 1, 
1999, the Administrative Procedures Committee or any 
substantially affected person may petition an agency to 
repeal any rule, or portion thereof, because it exceeds 
the rulemaking authority permitted by this section. Not 
later than 30 days after the date of filing the petition if 
the agency is headed by an individual, or not later than 
45 days i f  the agency is headed by a collegial body, the 
agency shall initiate rulemaking proceedings to repeal 
the rule, or portion thereof, or deny the petition, giving 
a written statement of its reasons for the denial. 

(3) All proposed rules or amendments to existing 
rules filed with the Department of State on or after 
October 1. 1996, shall be based on rulemaking author- 
ity no broader than that permitted by this section. A rule 
adopted before October 1, 1996, and not included on a 
list submitted by an agency in accordance with subsec- 
tion (2) may not be challenged before November 1, 
1997, on the grounds that it exceeds the rulemaking 
authority or law implemented as described by this sec- 
tion. A rule adopted before October 1, 1996, and 
included on a list submitted by an agency in accord- 
ance wit.h subsection (2) may not be challenged before 
July 1, 1999, on the grounds that i t  exceeds the 
rulemaking authority or law implemented as described 
by this section. 

Nothing in this section shall be construed to 
change the legal status of a rule that has otherwise 
been judicially or administratively determined to be 
invalid. 

(4) 

History.--2 9. ch 96.159. 

120.54 Rulemaking.- 
(1) GENERAL PROVISIONS APPLICABLE TO 

.(a) Rulemaking is not a matter of agency discre- 
tion. Each agency statement defined as a rule by s. 
120.52 shall be adopted by the rulemaking procedure 
provided by this section as soon as feasible and practi- 
cable. 

1 .  Rulemaking shall be presumed feasible unless 
the agency proves ltwl: 

ALL RULES OTHER THAN EMERGENCY RULES.- 

a. The agency has not had sufficient time to 
acquire the knowledge %d experience reasonably 
necessary lo address a statement by rulemaking; 

Related matters are not sufficiently resolved lo 
enable the agency to address a statement by 
rulemaking; or 

The agency is currently using the rulemaking 
procedure expeditiously and in good faith to adopl rules 
which address the slatement. 

Rulemaking shall be presumed practicable to 
the extent necessary to provide fair notice to affected 
persons of relevant agency procedures and applicable 
principles, criteria. or standards for agency decisions 
unless the agency proves that: 

Detail or precision in the establishment of princi- 
ples, criteria, or standards for agency decisions is not 
reasonable under the circumstances: or 

b. . The particular questions addressed are of such 
a narrow scope that more specific resolution of the mat- . 
ter is impractical outside of an adjudication to deter- 
mine the substantial interests of a party based on indi- 
vidual circumstances. 

(b) Whenever an act of the Legislature is enacted 
which requires implementation of the act by rules of an 
agency within the executive branch of state govern- 
ment, such rules shallbe drafted and formally proposed 
as provided in this section within 180 days after the 
effective date of the act, unless the act provides other- 
wise. 

(c) No statutory provision shall be delayed in its 
implementation pending an agency's adoption of imple- 
menting rules unless there is an express statutory pro- 
vision prohibiting its application until the adoption of 
implementing rules. 

(d) In adopting rules, all agencies must, among the 
alternative approaches to any regulatory objective and 
to the  extent allowed by law, choose the alternative that 
does not impose regulatory costs on the regulated per- 
son, county, or city which COUM be reduced by the 
adoption of less costly alternatives that substantially 
accomplish the statutory objectives. 

(e) No agency has inherent rulemaking authority, 
nor has any agency authority to establish penalties for 
violation of a rule unless the Legislature, when estab- 
lishing a penalty, specifically provides that the penalty 
applies to rules. 

An agency may adopt rules authorized by law 
and necessary to the proper implementation of a stat- 
ute prior to the effective date of the statute, but the rules 
may not be enforced until the statute upon which they 
are based is effective. 

Each rule adopted shall contain only one sub- 
ject. 

In rulemaking proceedings, the agency may 
recognize any material which may be judicially noticed, 
and it may provide that materials so recognized be 
incorporated into the record of the proceeding. Before 
the record of any proceeding is completed, all parties 
shall be provided a list of these materials and given a 
reasonable opportunity to examine them and offer writ- 
ten comments or written rebuttal. 

A rule may incorporate material by reference 
but only as the malerial exists on [he dale the rule is 

b 

C.  

2. 

a. 

(f) 

(9) 

(h) 

(I) 
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In re: Proposed Amendments to 
Rule 25-4.002, F.A.C., 
Application and Scope; 25-4.141, 
Minimum Filing Requirements for 
Rate of Return Regulated Local 
Exchange Companies; Commission 
Designee; 25-4.202, Construction 
and Waivers; 25-24.555, Scope 
and Waiver; 25-6.002, 
Application and Scope; 25-6.043, 
Investor-Owned Electric Utility 
Minimum Filing Requirements; 
Commission Designee; 25-6.0438, 
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Terms and Conditions; 25-17.087, 
Interconnection and Standards; 
25-30.010, Rules for General 
Application; 25-30.011, 
Application and Scope; 25- 
30.436, General Information and 
Instructions Required of Class A 
and B Water and Wastewater 
Utilities in an Application for 
Rate Increase; 25-30.450, Burden 
of Proof and Audit Provisions; 
25-30.455, Staff Assistance in 
Rate Cases; 25-30.456, Staff 
Assistance in Alternative Rate 
Setting; 25-30.570, Imputation 
of Contributions-In-Aid-of- 
Construction; and 25-30.580, 
Guidelines for Designing Service 
Availability - 

.- 
DOCKET NO. 980569-PU 

STAFF COI"TS 

Staff provides the following response to the comments of 

Tampa Electric Company (TECO) and Florida Power and Light 

(FPL) : 

Both TECO and FPL suggest that section 120.542,  Florida 

Statutes, is not intended to require the repeal of the waiver 

provisions in the Commission's rules. The statute, however, 



e does not except the Commission's or any other agency's rules. 

Rather, subsection 120.542(1) provides that it "is supplemental 

to, and does not abrogate, the variance and waiver provisions 

in any other statute." It makes no mention"of variance and 
2- 

waiver provisions of rules. Staff has not found any specific 

variance or waiver provisions in the laws implemented by the 

rules recommended for repeal in this docket, nor has FPL or 

TECO identified such a provision. 

Other statutory provisions support a view contrary to 

FPL's and TECO's: 

Aaencies are authorizes to grant variances and 
waivers to requirements of their rules 
consistent with this section and with rules 
I n .  adoDte 

§120.542(1), Fla. Stat. ( 1 9 9 7 )  (Emphasis supplied.) The 

statutory definitions of "variance" and "waiver" in section 

120.52, Florida Statutes, also support staff's view: 

(18) "Variance" means a decision by an agency 
to grant a modification to all or part of the 
literal requirements of an agency rule to a 
person who is subject to the rule. &y 
variance shall conform to the standards for 
variances outlined in this chapter and in the 
uniform rules adopted pursuant to s. 
120.54(5). 

(19) "Waiver" means a decision by an agency 
not to apply all or part of a rule to a person 
who is subject to the rule. Anv waiver shall 
conform to the standards for waivers outlined 
in this chapter and in the uniform rules 
A. 

2 



Staff’s view of the statute is further supported by a law 

review article on the Administrative Procedure Act’s variance 

and waiver provisions, where the authors noted: , 

a- 

It is not within the authority of an agency to 
substantively supplement or refine by rule the 
statutory standards for issuing a waiver or 
variance. 

Donna E. Blanton and Robert M. Rhodes, Loosenina the Chains 

that Bind: The New Variance and Waiver Provision in Florida‘s 

Administrative Procedure Act;, 2 4  Fla. St. U. L. Rev. 353, 369 

(1997). 

FPL has not addressed the above authorities, nor has it 

explained why the Commission would have authority to maintain 

its rule waiver provisions even though it has not been granted 

an exception to the Uniform Rule of Procedure on waivers and 

variances. At the same time, FPL argues in another Commission 

docket that unless the Commission has an exception to the 

uniform rules, it has no authority to vary from them. See, 

Docket No. 981890-EU, In Re: Generic Investiaation Into the 

Aaareaate Electric Utility Reserve Marains Planned for 

Peninsular Florida. 

Staff disagrees that there are any inconsistencies in the 

Commission’s stated rationale for the rule repeals in this 

docket. In addition, Staff refers FPL to its recommendation 

and the support therein, which FPL has apparently overlooked. 

That recommendation was filed in this docket on December 3, 

1998, and approved by the Commission on December 15, 1998. A 

3 



, 

COPY is attached. FPL has to provide a meaningful response 

to the substance of the stated rationale. 

Rule 25-6.002--Application and Scope: 
c 

TECO comments that subsections (2) and (4r of this rule do 

not need to be repealed because (2) does not actually effect a 

waiver or variance but simply states the Commission’s 

willingness to entertain requests for a rule modification or 

temporary exemption, and ( 4 )  authorizes the Commission to amend 

its rules. To that extent, staff believes the rule is 

unnecessary and redundant a Petitions to initiate rulemaking 

are specifically addressed in statute and the uniform rules, as 

is an agency’s authority to initiate rulemaking. § 120.54, 

Fla. Stat. (Supp. 1998) i Rule 28-103.006,. F.A.C. Temporary 

exemptions are simply a time limited waiver and are also 

authorized by statute and uniform rule. § 120.542(3), Fla. 

Stat. (1997); Rule 28-104.002(2) (I), F.A.C. 

25-6.043, Investor-Owned Electric Utility Minimum Filing 
Requirements; Commission Designee: 

This rule was amended in 1990 to incorporate the form 

entitled ”Minimum Filing Requirements for Investor-Owned 

Electric Utilities”. Docket No. 891269-EU. The purpose in 

adopting the form was to establish a standard set of MFRs for 

rate cases which would provide all the information the 

Commission needs for rate cases at their initiation, rather 

than through supplemental data requests and discovery. The 

information solicited was based on the Commission’s practical 

4 



experience in rate cases. In addition, the form is uniform for 

all utilities, and allows potential parties to know what type 

of data will be available. 
i- 

TECO's proposed language allows the utility to "furnish 

the Commission's Staff a list of the schedules" it intends to 

file and have the prehearing officer decide any disputes. This, 

has the effect of granting the utility a blanket waiver of all 

filing requirements by allowing the utility to decide what 

information is pertinent to evaluation of its filing. The 

Commission has already determined a minimum filing requirement 

by rule to standardize the information submitted in a rate 

case. Staff should not be required to re-justify those 

requirements on a case-by-case basis. 

In addition, TECO's proposal does not appear to include a 

formal filing of its list of selected schedules. In contrast 

to the requirements of a section 120.542 petition for waiver or 

variance, there will be no public notice of what information 

the utility intends not to file, and no opportunity for 

interested parties to object. 

To the extent an MFR schedule is not applicable to a 

utility because, for instance, the schedule requires 

information about nuclear generation and the company does not 

have then all the utility has to do is to write on the 

form "not applicable" and state the reason. A rule waiver or 

variance is not required in such a case. 

5 
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Rule 25-6.0438 Non-Firm Electric Service - Terms and 
Conditions: 

TECO does not oppose repeal of subsection (9) of this 

rule, but only if a substantive provisio-n is added to 

subsection (8) of the rule. TECO’s new provision addresses a 

tariff policy issue which is currently the subject of Docket 

No. 990724-EI, In re: Petition of Tama Electric Companv for 

clarification of its Interrmtible Rate Schedules IS-1, IST-1, 

SBT-1, IS-3. IST-3. and SBT-3. The Commission should decide 

the issue in that docket, with specific facts before it, rather 

than addressing it in this rulemaking proceeding. 

d l 5  

CHRISTIANA T. MOORE 
Associate General Counsel 
Florida Bar No. 346810 

Florida Public Service Commission 
Division of Appeals 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
(850) 413-6098 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing has 
been furnished by U.S. Mail this 15th day of July, 1999, to 
the following: 

>- Matthew M. Childs, Esquire c 

Steel Hector & Davis LLP 
215 South Monroe Street, Suite 601 
Tallahassee, FL 32308 
(Attorney for Florida Power & Light Company) 

William G I  Walker I11 
Florida Power C Light Company 
215 South Monroe Street, Suite 810 
Tallahassee, FL 32308 

James D. Beasley, Esquire 
Lee L. Willis, Esquire 
Ausley & McMullen 
P. 0. Box 391 
Tallahassee, FL 32302 
(Attorneys f o r  Tampa Electric Company) 

Richard A. 2-0, Esquire 
598 S.W. Hidden River Avenue 
Palm City, FL 34990 
(Attorney for Florida Industrial Cogeneration Association) 

u 
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ZHRISTIANA T. MOORE 
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State of FIorida 

DATE : 12/3/98 

TO: DIRECTOR, DIVISION OF RECORDS AND REPORTING (BAY61 

E'ROM: DIVISION OF APPEALS (MOORE)C;(m 
DIVISION OF AUDITING AND FINANCIAL ANALY 
DIVISION OF COMMUNICATIONS (SHFLFER) 
DIVISION OF ELECTRIC AND GAS (KUMMER) 
DIVISION OF RESEARCH AND 
DIVISION OF WATER AND WASTEWATER (LOWE) 

Re: DOCKET NO. 980569-PU - PROPOSED AMENDMENTS TO RULE 25- 
4.002, F.A.C., APPLICATION AND SCOPE; 25-4.141, MINIMUM 
FILING REQUIREMENTS FOR RATE OF RETURN REGULATED LOCAL 
EXCHANGE COMPANIES; COMMISSION DESIGNEE; 25-4.202, 
CONSTRUCTION AND WAIVERS; 25-24.455, SCOPE AND WAIVER; 25- 
6.002, APPLICATION AND SCOPE; 25-6.043, INVESTOR-OWNED 

DESIGNEE; 25-6.0438, NON-FIRM ELECTRIC SERVICE - TERMS AND 
CONDITIONS; 25-17.087, INTERCONNECTION AND STANDARDS; 25-  
30.010, RULES FOR GENERAL APPLICATION; 25-30.011, 

INSTRUCTIONS REQUIRED OF CLASS A AND B WATER AND 
WASTEWATER UTILITIES IN AN APPLICATION FOR RATE INCREASE; 
25-30.450, BURDEN OF PROOF AND AUDIT PROVISIONS; 25-  
30.455, STAFF ASSISTANCE IN RATE CASES; 25-30.456, STAFF 
ASSISTANCE IN ALTERNATIVE RATE SETTING; 25-30.570, 
IMPUTATION OF CONTRIBUTIONS-IN-AID-OF-CONSTRUCTION; AND 
25-30.580, GUIDELINES FOR DESIGNING SERVICE AVAILABILITY. 

ELECTRIC UTILITY MINIMUM FILING REQUIREMENTS; COMMISSION 

APPLICATION AND SCOPE; 2540.436, GENERAL INFORMATION AND 

AGENDA: 12/15/98 - REGULAR AGENDA - RULE PROPOSAL - INTERESTED 
PERSONS MAY PARTICIPATE 

RULE STATUS: PROPOSAL SHOULD NOT BE DEFERRED 

SPECIAL INSTRVCTIONS: PURSUANT TO S. 120.536(2), F . S . ,  THE 
COMMISSION MUST INITIATE THIS RULEMAKING 
PRIOR TO 1/1/99. 

FILE M AMI LOCATION: S:\PSC\APP\WP\980569.RCM 
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DOCKET NO. 980569-PU 
DATE: DECEMBER 3, 1998 

In 1996, the Legislature substantially amended Chapter 120, 
Florida Statutes, the “Administrative Procedure Act” (APA) . Among 
the changes to the APA was the adoption of sectiorr120.542, Florida 
Statutes, governing rule waivers and variances, and section 
120.536, requiring agencies to report to the Joint Administrative 
Procedures Committee (JAPC) its rules that exceed its rulemaking 
authority, and repeal those for which authorizing legislation does - 
not exist. On September 9, 1997, the Commiss‘ion approved the list 
of rules f o r  which it lacked specific statutory authority. On 
September 25, 1997, by letter from Chairman Johnson, the Commission 
submitted its list to the JAPC.‘ The Commission did not seek 
legislation to authorize the identified rules that provide 
generally for waivers and variances from the rules, because, as 
stated in the letter, specific authority is now contained in 
section 120.542, Florida Statutes, and specific uniform rules to 
implement the statute had been adopted by the Administration 
Commission. 

DISCUSSION 08 ISSf3ES 

ISSVBT 1: Should the Commission repeal Rules 25-4.141(4), 25-  
4.202(3), 25-24.455(4)and ( 5 1 ,  25-6.002(2) and (41, 25-6.043(3), 
25-6.0438(9), 25-17.087(2), 25-30.011(2) and (4), 25-30.436(6), 25-  
30.455(11), 25-30.456(11), 25-30.570(2), 25-30.580(2), F.A.C., the 
individual provisions f o r  rule variances and waivers; amend Rule 
25-30.010 to delete the general provision for exceptions; amend 25- 
30.450, to delete the general provision for a waiver of the rule; 
and amend other provisions of these rules to update cross 
references? 

REC-ATION : Yes. 

STAFB ANALYSIS: Section 120.536(2), Florida Statutes, requires 
the Commission to initiate rulemaking by January 1, 1999, to repeal 
the rules identified as exceeding its authority and ”for which 
authorizing legislation does not exist .” Those rules are listed 
below with a summary of their content. Rule 25-4.002(2) has been 
removed f rom the list because its repeal has been accomplished in 
Docket No, 951560-TI. 

25-4.141(4), Minimum Piling Requirements for Rate-of-Return 
Regulated Local Exchange Companies; Cdssion Designees. Provides 
a waiver of MFR requirements fo r  specific data or for the number of 
copies required by the rule upon a showing that production of the 
data would be impractical or impose an excessive economic burden on 
the company. In addition to deleting (4), the Commission should 
amend Rule 25-4.141(1) (d) to substitute the text of the cross- 

, - 2 -  
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DOCKET NO. 980569-PU 
DATE: DECEMBER 3 ,  1998 

referenced rule for the number of the rule because that rule is 
scheduled for repeal. a 
25-4.202(3), Construction and Waivers, Provides that when 
compliance with a commission requirement imposes an unreasonable 
hardship on the small LEC, would not be cost effective, or would 
not be in the public interest, the small LEC may apply for 
temporary rule waiver, repeal or amendment of the rule, or other 
similar relief. 

Rule 25-6.002(2) and (4)# Application and Scope. Provides for 
modification or exemption from rule requirements in cases of 
unusual hardship o r  difficulty o r  under exceptional conditions. 

Rule 25-6.043 (31 ,  Investor-Owned Electric Utility Minhaun Filing 
Requirements; Conmission Designee. States that the Commission will 
waive the rule requirements upon a showing that data production 
would be impractical or impose an excessive economic burden on the 
utility. 

Rule 25-6.0438(9), Non-Firm Electric Service - Terms and 
Conditions. Provides that the Commission may waive any provision 
of the rule after notice to all affected customers. 

Rule 2517.087 (2), Interconnection and. Standards. Allows a 
utility to modify the standards specified in the rule. The 
reference in'section ( 3 )  tu section (2) is deleted, rather than all 
of ( 3 )  as stated on the list submitted to JAPC. Section ( 3 )  does 
not in itself authorize a waiver of rules, but places the burden on 
the utility to demonstrate why interconnection with a qualifying 
facility (QF)should not be required or that the standards the 
utility seeks to impose on the QF are reasonable. 

0 

25-24.555(4) and (S), Sc0p.c rad Waivor. Allows a Shared Tenant 
Service company to petition for waiver of any provisions of Part 
X I 1  of Chapter 25-24, The waiver will be granted to the extent 
that the Commission determines that it is in the public interest to 
do so. Section (5) should also be repealed because it provides 
that rule waivers granted prior to the adoption of the rule are 
void and must be renewed, This section was adopted in 1987, and 
there is no basis to re-adopt such a provision now. 

Rule 25-30.010, Rules for General Application. Provides that the 
water an& waetewater utility rules are subject to such exceptions 
as the Commission may consider just and reasonable in individual 
cases. 

Rule 25-30.011(2) and (4) ,  Application and Scope. Section ( 2 )  
authorizes application to the Commission for modification of or 
exemption from the rules for unusual hardship. Section ( 4 )  
authorizes the Commission to alter and amend its rules as necessary 
to meet exceptional conditions. 

- 3 -  
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DATE: DECEMBER 3 ,  1998 

Section ( 2 )  was not on the list submitted to the JAFC in 1997. 
Staff believes, however, that this was an oversight because the 
language of (2 )  is substantially the same as other provisions being 
repealed, and the law it implements does not provide any greater 

In addition, section 120.542,  Florida Statutes, authority. 
provides the procedure and basis for obtaining a waiver or 
variance. 

Rule 25-30 .436(6 ) ,  General Information Required in an Application 
for Rate Increase (Minimum Piling Requirements). Provides that the 

0 

Commission may grant a waiver to fiiing specific data required by 
the rule upon a showing that production of the data would be - 
impractical- or impose an excessive economic burden upon the 
applicant. 

Rule 25-30.450, Burden of P r o o f  and Audit Provisions. The last 
sentence of this rule provides that utilities may request a waiver 
by submitting a written statement setting forth the reason, in 
detail, why a waiver should be granted. 

Rule 25-30.455(11), Staff Assistance in Rata Cases, Provides that 
a petitioner may request a waiver of any of the factors 1isted.in 
subsection ( 8 ) ,  which provides the factors to be considered in 
recommending whether to grant or deny a petition for staff 
assistance in a rate application. 

Rule 25-30.456(11) ,  Staff Assistance in Alternative Rate Setting. 
Provides that an applicant may request a waiver of any of the 
factors set out in subsection (81 ,  which provides the factors to be 
considered in recommending whether to grant or deny a petition for 
staff assistance in a rate application. In addition, section (15) 
is amended to add a reference to the uniform rule that has  
superseded the applicable part of Rule 25-22.036. 

Rules 25-30.570(2) ,  Imputation of Contributions-in-Aid-of- 
Construction, Provides for a waiver from the requirement in (1) 
that Contributions-in-Aid-of-Construction (CIAC) be imputed when 
the amount of CIAC has not been recorded in the utility's books and 
the utility does not submit competent substantial evidence as to 
the amount of CIAC. A waiver is authorized for unusual hardship or 
unreasonabledifficulty and it is shown that it is not in the best 
interests of the customers of the utility. 

Rule 25-30.580(2), Guiddinr8 for Dosigning Soroico Availability 
P o l i c y .  Provides f o r  a waiver of the requirement in (1) that a 
utility's CIAC should not exceed 7 5  percent of the total original 
cost, and that the minimum should not be less than a certain 
amount , 

Rule Doni- Workshop: 

A rule development workshop was held on June 23 ,  1998. 
Flarida Power and Light (FPL) disagreed that repeal is necessarily 

- 4 -  
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required by the new rulemaking standard in section 120.536, Florida 
Statutes. FPL also disagreed that section 120.542 requires all 
requests f o r  variances and waivers to comply with the provisions of 
that statute. 

Staff believes that although the Commission has. authority to 
enumerate specific instances in which a rule d6es not apply, it 
does not have the authority f o r  the identified general rules that 
allow rule waivers o r  variances and that provide a different 
procedure or standards than are authorized- by section 120.542, 
Florida Statutes, Any authority for such general waiver or 
variance provisions has been superseded by the Legislature‘s 
enactment of section 120.542, the specific statute authorizing 
waivers and variances and providing the procedures for requesting 
a waiver, and the standards to be applied by an agency in deciding 
whether to grant such a request. 

Staff agrees with FPL that the Legislature intended to 
encourage flexibility in the application of rules, however, the 
discretion the Commission has to do this is now constrained by the 
requirements of section 120.542 and the uniform rules adopted 
thereunder. FPL asserts- that section 120.542 contains no 
requirement that E.ll requests f o r  rule variances and waivers must 
comply with that statute, however, Staff notes the statute 
specifically states that: 

Aaencies are authorize4 to grant variances and 
waivers to requirements of their rules 
consistent with this section and with rul es 
adonted under the authoritv of this section- 

(Emphasis supplied.) In addition, in a law review article on the 
APA’s new variance and waiver provisions, the authors noted that: 

It is not within the authority of an agency to 
substantively supplement o r  refine by rule the 
statutory standards for issuing a waiver or 
variance, 

Donna E. Blanton and Robert M. Rhodes, Looseninu t he Chains that 
The New Variance and Waiver Pro vision in Florida’s 

, 24 Fla. St. U. L. Rev. 353,  369 
Bind: 
Administrative Procedure Act 
(1997). 

FPL also points out that this statute provides that it ”is 
supplemental to, and does not abrogate, the variance and waiver 
provisions in any other statute,’’ The difficulty with this 
contention is that there are no specific variance or waiver 
provisions in the laws implemented by the rules recommended for 

- 5 -  
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repeal; thus, waivers and variances must comply with section 
120.542. 

Because there should be no significant additional costs or 
negative impacts on utilities, small businesses,* small cities, or 
small counties, a Statement of Estimated Regulatory Costs (SERC) 
was not prepared. 

r 

Ism a: If no requests for hearing or comments are filed, should 
the rule as proposed be filed for adoption with the Secretary of 
State and the docket be closed? * 

RECOMMENDATION: Yes. 

STAFP ANALYSIS t Unless comments or requests for hearing are filed, 
the rule as proposed may be filed with the Secretary of State 
without further Commission action. The docket may then be closed. 

Attachments: 
Rules 
SERC Memorandum 

- 6 -  
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BEFORE THE FLORIDA PTJBLIC SERVICE COMMISSION 

IN RE: Proposed amendqaents to Rules ) DOCKET NO. 980569-PU 
25-4.002, F.A.C.,Application and Scope; ) DATE: AUGUST 5, 1999 
25-4.141, F.A.C., Mini" Filing 1 
Requirements for Rate of Return 1 
Regulated Local Exchange Companies; 
Commission Designee; 25-4.202, F.A.C., ) 
Construction and Waivers; 25-24.455, 

F.A.C., Application and Scope; 25-6.043, 1 
F.A.C., Investor-Owned Electric Utility ) 
Minimum Filing Requirements; Commission ) 

Electric Service - Terms and Conditions; 
25-17.087, F.A.C., Interconnection and ) 
Standards; 25-30.010, F.A.C., Rules for ) 
General Application; 25-30.011,F.A.C., 
Application and Scope; 25-30.436, F.A.C.,) 
General Information and Instructions 

Wastewater Utilities in an Application ) 
for Rate Increase: 25-30.450, F.A.C., 

F.A.C., Scope and Waiver; 25-6.002, 1 

Designee; 25-6.0438, F.A.C., Non-Firm ) 

Required of Class A and B Water and 1 

Burden of Proof and Audit Provisions; ) 

Rate Cases; 25-30.456, F.A.C., Staff ) 

25-30.570, F.A.C.,Imputation of 1 
Contributions-in-Aid-of-Construction; ) 
and 25-30.580, F.A.C., Guidelines 1 

0 25-30.455,F.A.C., Staff Assistance in 1 

Assistance in Alternative Rate Setting; ) 

for Designing Service Availability Policy) 

REBUTTAL COMMENTS 

Pursuant to the directions in Order No. PSC-99-0968-PCO-PU, 

Florida Power & Light Company (IIFPL,') , hereby submits this its 

rebuttal comments to those of the Commission Staff. 

Si.nce the initiation of this docket more than a 

has participated because of its perception that the 

0 1 

year ago, FPL 

proposed rule 



a d -  - 

revisions would have serious adverse impact on FPL's substantial 

interests. It was asserted that various provisions of the Florida 

Administrative Procedure Act, (Chapter 1 2 0 ,  Florida Statutes) , 

compelled the revision to the Commissior, rules as proposed in this 

, docket. FPL has sought to obtain the basis for that conclusion 

@ 

since the beginning of this docket. 

In its Pre-filed Comments filed in this docket on June 24, 

1999, FPL pointed out the lack of rationale for the action proposed 

in this docket and that it was not clear whether Staff reliance is 

on Section 1 2 0 . 5 4 2  and 1 2 0 . 5 3 6 ,  Florida Statutes; that the 

"explanations" for the revisions to date are bare assertions; and 

that the lack of explanations put FPL in the untenable position of 

attempting to guess at the Staff's rationale and then "prove a 

negative" e 

In the Staff responsive comments filed on July 15, 1999, no 

attempt was made to provide the rationale for the rule revisions in 

this docket. Instead, the Staff restates the previous bare 

assertions and then takes FPL to task for failing to prove the 

negative. 

1. Staff's first basis of criticism is to refer to and quote 

several provisions of Section 1 2 0 . 5 4 2  as well as an excerpt from a 

Law Review article and state that "FPL has not addressed [these] 

authorities." This is wrong. In this regard, FPL incorporates all 

of its prior comments and filings in this docket. Moreover, the 

2 



“above authorities” as identified by the Staff are not authorities 

and do not support the action recommended. For instance, referring 0 
to subsection 120.542(1), the Staff asserts that no mention is made 

(in Section 120.542) of variance and waiver provisions of r u l a .  

Clearly, the Staff wishes to draw an inference and to do so without 

saying so (apparently that the failure to mention rules means that 

they have been repealed) but has failed to state the basis for that 

inference. Having failed to establish any support for its own 

position the Staff then takes FPL to task for failing to deal 

adequately with the bare assertions Staff presented. 

Next, reference is made to an excerpt from a Law Review 

article. Contrary to the Staff‘s assertion FPL has addressed that 

Law Review article (And, it provided it to Staff). Moreover, 

Staff’s reliance on the sentence from the Law Review article simply 

“begs the question”. The point however is that the question to be 

decided whether the variance and waiver provisions of the 

Commission’s rules have been eliminated not whether, assuming that 

to be the case, the Commission can ignore the statutory standards 

in applying the statute. 

2 .  Staff also, and obliquely injects a new argument by 

asserting: 

“...nor has [it] explained why the Commission 
would have authority to maintain is rule 
waiver provisions even though it has not been 
granted an exception to the Uniform Rule[s] of 
Procedure on waivers and variances.,’ 

3 



staff then attempts to establish an inconsistency by FPL by 

incorrectly referring to the position advocated by FPL in Docket 

NO. 981890-EU. 

FPL does not understand the adversarial approach. However, 

FPL must provide some response here. First in Docket No. 981890- 

EU, FPL pointed out that Section 120.54(5) (a) 1. expressly 

provides : 

. . .  the uniform rules shall be the rules of 
procedure for each agency subject to this 
chapter unless the Administration Commission 
grants an exception to the agency under this 
subsection. 

In addition, Rule 28-108.001, Petition for Exception to Uniform 

Rules of Procedure (a part of the Uniform Rules) directs each 

agency head to petition for an exception ' I . .  .for all of the 

agency's procedural rules which fall within th e subiect matter or 
scoDe of any of the individual Uniform Rilles of Procedure...". The 

Commission did not seek this exception for the rules at issue here. 

Certainly, it cannot be suggested that the Commission consciously 

failed to comply. The Commission did not identify 

the rules at issue here as being within the "subject matter or 

scope" of the Uniform Rules. Instead, the rules at issue here were 

expressly identified by the Commission as exceeding its rulemaking 

authority under Section 120.536 (2) , Florida Statutes, and as 

noticed by the Commission this Docket is to implement the 

requirements Section 120.536. 

0 

Of course not. 

4 
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It is thus not clear whether the Staff is seeking to go beyond 

the notice in this Docket and characterize the Commission's actions 

differently than the Commission has. 

3. Staff also' asserts that FPL has yet to provide a 

meaningful response to the substance of the stated rationale (set 

forth in its December 3, 1998 recommendation). Once again, FPL 

respectfully suggests that this "rationale" is not enlightening. 

As set out in Section 120.536(2), the Commission was required 

to initiate rulemaking by January 1, 1999 to repeal rules 

"exceeding the rulemaking authority permitted by this Section for 

which authorizing legislation does not exist." FPL has simply been 

attempting to obtain the rationale for the assertion that the rule 

at issue fit in this category. FPL does not believe that repeated 

assertions alone satisfy that request. 

Respectfully submitted, 

STEEL HECTOR & DAVIS LLP 
Suite 601 
215 South Monroe Street 
Tallahassee, FL 32301 
Attorneys for Florida Power 

& Light 
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598 S.W. Hidden River Ave. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Proposed Amendments to Rule 
25-4.002, F.A.C., Application and Scope; 
25-4.14 1, Minimum Filing Requirements 
for Rate of Return Regulated Local 
Exchange Companies; Commission 
Designee; 25-4.202, Construction and 
Waivers; 25-24.455, Scope and Waiver; 
25-6.002, Application and Scope; 25-6.043, 
Investor-Owned Electric Utility Minimum 
Filing Requirements; Commission Designee; 
25-6.0438, Non-Finn Electric Service - Terms 
and Conditions; 25-17.087, Interconnection 
and Standards; 25-30.010, Rules for General 
Application; 25-30.01 1, Application and Scope; 
25-30.436, General Information and Instructions 
Required of Class A and B Water and Wastewater 
Utilities in an Application for Rate Increase; 
25-30.450, Burden of Proof and Audit Provisions; 
25-30.455, Staff Assistance in Rate Cases; 
25-30.456, Staff Assistance in Alternative Rate 
Setting; 25-30.570, Imputation of Contributions- 
In-Aid-of-Construction; and 25-3 0.5 80, 
Guidelines for Designing Service Availability. 

) 
) 
) 

1 

1 
,) 
) 

DOCKET NO. 980569-PU 
) FILED: August 5,1999 

) 

) 

) 
1 
) 

) 

) 

TAMPA ELECTRIC COMPANY'S 
REBUTTAL COMMENTS TO STAFF'S WRITTEN COMMENTS 

Tampa Electric Company ("Tampa Electric" or "the company"), offers the following 

comments in rebuttal to the written comments filed in this proceeding by the Commission's 

Staff: 

1 .  Staff initially said it has found no specific variance or waiver provisions in the 

laws implemented by the rules recommended for appeal in this docket. Tampa Electric submits 

that Staffs approach fails to recognize the dynamic nature of the Commission's regulation of 



investor-owned electric utilities and the need for flexibility that regulation requires. The 

Legislature clearly recognized this when it authorized the Commission “to prescribe all rules and @ 
regulations reasonably necessary and appropriate for the administration and enforcement of this 

chapter [Chapter 366, Florida Statutes].” Section 366.05( l), Florida Statutes. 

2. The waiver provisions referred to in Tampa Electric’s written comments are 

necessary and appropriate for the administration of Chapter 366, Florida Statutes. Without the 

flexibility to grant waivers as provided in these mies (separate and apart from the procedures 

outlined in Section 120.542, Florida Statutes), the Commission would be severely hampered in 

its ability to carry out its duties under Chapter 366, Florida Statutes. As the Commission well 

knows, the procedures outlined in Section 120.542, Florida Statutes, are lengthy, time- 

consuming and, if followed, could grind Commission proceedings to a halt. Given the time 

frames required for the Commission to act on various regulatory issues, following the procedures 

in Section 120.542, Florida Statutes, could make the availability of any meaningful waiver or a 
variance unattainable. 

3. The Staffs demand for a specific statutory reference to waiver or variance is 

overly strict. Many of the Commission’s rules implement statutes that are broadly worded. 

Terms such as “just and reasonable,” “fair and reasonable,” and the like appear throughout 

Chapter 366, Florida Statutes. Given the technical nature of regulation the Commission has 

adopted numerous detailed rules that implement these general statements of authority. The 

Commission’s ability to include in its technical requirements provisions for waivers of those 

requirements, likewise, flows from the Commission’s authority to prescribe all rules and 

regulations reasonably necessary and appropriate for the administration and enforcement of 

Chapter 366. a 
2 



4. The minimum filing requirement rule, Rule 25-6.043, Florida Administrative 

Code, itself recognizes the dynamic nature of rate regulation. This rule in its present form calls 

for the evolution of MFR preparation by directing utilities to follow guidelines prescribed not 

only in the Commission’s relevant rules but also in the company’s last rate case “or in a more 

recent rate case involving a ComDarable utility” (emphasis supplied). The underscored language 

recognizes that some judgment must be involved in deciding what should be included or 

excluded from MFRs based on changing circumstances. 

5 .  If a specific statutory reference to waivers and variances is required, as suggested 

by Staff, then many other provisions in the Commission’s rules lack the same statutory 

specificity. For example, there is no specific statutory reference to minimum filing requirements, 

although the Commission has deemed it reasonably necessary and appropriate to adopt a rule 

prescribing minimum filing requirements. 

6. The Commission’s MFR rule purports to implement, among other provisions, 

Section 366.04(2)(f), Florida Statutes, which authorizes the Commission: 

(0 to prescribe and require the filing of periodic reports and 
other data as may be reasonably available and as necessary to 
exercise its jurisdiction hereunder. 

Note the use of the terms “as may be reasonably available” and “as necessary.” When viewed in 

the context of a rate proceeding, the Legislature’s selection of these terms suggests its intent for 

the Commission to at least have the opportunity to make a determination of what is “reasonably 

available” and what is “necessary” each time a new proceeding is initiated. This dovetails 

perfectly with the MFR rule provision allowing the Commission to grant a waiver of a MFR 

requirement upon proper showing by the utility that “production of the data would be impractical 

or impose an excessive economic burden upon the company.” Rule 25-6.043, Fla. Admin. Code. 

3 



7. 

to another utility. 

What data is “reasonably available” to one utility may not be reasonably available 

What data the Commission may deem “necessary” in a particular rate 

proceeding involving one particular set of issues may not be necessary in a different proceeding 

where those issues aren’t involved or are stipulated from the outset. To require the Commission 

and the parties to pursue the procedures set forth in Section 120.542 rather than the existing 

waiver provision in the Commission’s MFR rule would be time consuming, unnecessarily costly, 

and totally unworkable. 

8. As the Legislature recognized in its 1996 adoption of Section 120.542, Florida 

Statutes: 

Strict application of uniformly applicable rule requirements can 
lead to unreasonable, unfair, and unintended results in particular 
instances. . . . 

Tampa Electric submits that Staffs approach requiring specific statutory references to the 

Commission’s ability to include waiver provisions in its rules would lead to unreasonable, unfair 

and unintended results. The Commission’s statutory authority under Chapter 366.05( 1) to 

prescribe all rules and regulations reasonably necessary and appropriate for the administration 

and enforcement of Chapter 366 and the Commission’s authority under Section 366.04(2)(f) to 

require the submission of data “as may be reasonably available” or “as necessary’’ can be read 

together to authorize the continued inclusion of waiver provisions in the Commission’s rules 

notwithstanding the enactment of Section 120.542, Florida Statutes. 

9. Finally, Tampa Electric submits that if the waiver provisions of the subject rules 

are repealed, such action will significantly affect the substance of the rules in which the waiver 

provisions appear. These waiver provisions are an important part of the rules. Repealing them 

4 



would convert the rules from flexible and reasonable into the category of inflexible and 

potentially unreasonable. 

WHEREFORE, Tampa Electric Company submits the foregoing rebuttal comments in 

response to the written comments filed by Staff in this proceeding. 

4 DATED this 5 day of August 1999. 

Respectfully submitted, 

km-- 
LF@. WILLIS 
JAMES D. BEASLEY 
Ausley & McMullen 
Post Office Box 391 
Tallahassee, FL 32302 
(850) 224-91 15 

ATTORNEYS FOR TAMPA ELECTRIC COMPANY 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing Comments, filed on behalf of 

Tampa Electric Company, has been forwarded by U. S. Mail or hand delivery(*) on t h i s r  - 23 

day of August 1999 to the following: 

Ms. Christiana Moore* 
Staff Counsel 
Division of Appeals 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Mr. Kenneth Hoffinan 
Mr. John Ellis 
Rutledge, Ecenia, Underwood, 

Post Office Box 551 
Tallahassee, FL 32302-0551 

c 

Punell& Hoffinan PA 

Mr. Jeffrey A. Stone 

Post Office Box 12950 
Pensacola, FL 32576 

a Beggs&Lane 

Mr. Matthew M. Childs 
Steel Hector & Davis 
2 15 S. Monroe Street, Suite 60 1 
Tallahassee, FL 32301 

Mr. Richard Zambo 
598 SW Hidden River Avenue 
Palm City, FL 34990 

Mr. James A. McGee 
Senior Counsel 
Florida Power Corporation 
Post Office Box 14042 
St. Petersburg, FL 33733, 

h:\data\jdb\tec\980569 rebuttal comments.doc a 



B D A V  I S 
July 14, 1998 

Matthew M. Childs, P.A. 

Mary Anne Helton, Esq. 
Division of AppeEls 
Florida Pubiic Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

RE : DOCKET NO. 980569-PU/Proposed amendments 
to F.A.C. Rules 25-6.002(2) and (4); 25- 
6.045 (3) ; 25-6.0438 (9) ; and 2 5 - 1 7 . 8 8 7  (2) 
and (3) 

Dear Ms. Helton: 

Please accepr t h e s e  witten comments on behalf of Florida 
Power & Light Company (FPL) as supplemental to our comments at 
the workshop on June 23, 1998, concerning Docket 980569-PU. 
This docket includes the proposed repeal of rules 25-6.002(2) 
and (4); 25-6.043(3); 25-6.0438(9); and 25-17.087(2) and ( 3 ) ,  
Florida Administrative Code. 

FPL's primary concern with the proposed repeal of these 
provisions is the sharp limitation on the Commission's ability 
to exercise discretion in the substantive areas addressed by 
these rules. Although the Commission staff appears convinced 
that the 1996 amendments to the Administrative Procedure 9-ct 
(APA) require chis result, we do not believe that 
interpretEtion is necessarily correct. 

Tne s~-,ted reason fcr proposing the repeal of all of the 
ahc~~e-refererced r u l e s  is as L ~ c l l o r / : s  : 

T '  purpose c,f tnese rcle amenciiienrs is to repeal 
the waiver and variance provisions for which the 
Cortmission no ioriger has rule authority ur?der the 
more restriccive rulemaking standard in Section 
12C1.536, Florida S t c r u t e s .  Moreover, since 1996, 
2.11 r e q u e s t s  f o r  rule variances and waivers must 
c"m1..- xich Serticn 12C. 542 , Florid& Stztutes. 



Mary Anne Helton, Esq. 
Page 2- 
July 14, 1998 

The first stated reason appears to assume that the APA's 
new rulemaking standard in section 120.536, Florida Statutes,. 
requires the repeal of the rules because they now lack adequate 
statutory authority. We recognize that the APA's new rulemaking 
standard is widely viewed as requiring a closer link between 
administrative rules ana statutes the rules purport tc 
~mpienenr. However, tne scope of the new standard is far f r m  
zlesr, z ra  a malor case is mrrently pending at the Firss 
3isrricL Court of k p p e a l  That is expected to provide guidance 
_i-_i _ _ _ _ _ _ _  _he nen s z z - z ~ r c .  ?!--is sase, Sz. Johr-s 3:ver Tp7szec i\ 

'f- . - G - - a ~ e ~ e n t  .,- - District I-. Ccnsolidated-Toxoka Land Co.. (Case Nc. 
37-02996) ("Consolidated Tomoka") was orally argued before the 
court cn May 27, 1998. 

- ' , ' / - C Y ?  - ,-. 

m i n e  i importance of Ccnsolidated Tomoka is illustrated by- 
 he parties that subrcitted briefs: the Governor, the 
Legislature, the Attorney General, and five state agencies, as 
well as numerous private organizations. Recognizing the 
significance of its interpretation of the new standard, the 
court granted 45 minutes per side for oral argument, three 
times as long as is usually permitted. No opinion has been 
released by the court. The court's opinion in Consolidate d 
Tomoka may provide additional information about the new 
rulemaking standard and how strictly it will be interpreted. 
Thus, the Commission may want to consider this opinion before 
embarking on the repeal of rules that staff assumes do not 
satisfy the new standard.' 

FPL recognizes :hat the Commission submitted ali of 
the rules at issue ili chis docket to tho Legislature ir- 
September i997 as among the rules the Commission believes dc 
]-lot meet the new ruierrtz.kinq standard in section 120.536, 
Florida Statutes. FFL also recognizes that section 120.536(2' 
stztes that "[hly January 1, 1399, each agency shall initiare 
srcceedings pursuant to s. 120.54 LO repeal each rule, G T  

?srtior. thereof, identified as exceeding the rulemakin? 

legislation does not exist. " Nonetheless, a more thorough 
analysis of the new ssandard's requirements, in light of the 
expected opinion in Consolidated TOmoka, may be prudent. 

authority pernittea by c Lllis section for which authorizinq 
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Furthermore, in considering the relevance of the APA 
amendments to the Commission, it may be appropriate to review 
case law from the Florida Supreme Court concerning the 
Commission‘s broad and comprehensive regulatory authority. 
E.a., Florida Power Corz). v. Se minole Cou ntv, 579 So. 2d 105 
(Fla. 1991); City Gas Co. v. PeoDles Gas Svste m, Inc., 182 So. 
2d 429 (Fla. i965). The court specifically recocpized irL 
General Telephone Co. or’ Florida v. Florida Public Service 
Commission, 446 So. 2d 1063 (Fla. 1984), that the PSC has 

The generzl concept of inherent agency discreCi.cn also is 
expressed in Booker Creek Preservation, Inc. v. Southwest 
Florida Water Management District, 534 So. 2d 419 (Fia. 5th DCA 
1988) (what agency in its discretion chooses to require, it m a y  
also choose nct to require). 

. I  

- .  aL:hori:y zz exErzise discretion ir app~icatic~ - ,  ST ir; r - c l e s .  

The staff appears to have assumed that the new rulemakinq 
standard in the APA wipes out the concepts expressed in these 
cases. This assumption apparently has been made simply because 
the statutes the above-referenced rules purport to implement do 
not expressly authorize the Commission to adopt rules that 
provide for variances and waivers. Such a strict 
interpretation of the new rulemaking standard, if carried to 
its logical conclusion, could call into question the validity 
of numerous Commission rules, including many that were n o t  
submitted to the Legislature last year under the requirements 
of section 120.536(2), Flcrida Statutes. Given that the First 
Districr Cocrt of Appeal is expected to soon elaborate ori the 
parameters cf the new APA rulemaking standard, FPL respectfully 
suggests rk-at ir may be appropriate to wait until the 
Corsoiidated Tomcka opinion is released before repealing rules 
as violativE of char staridard. 

The second stated reason for the proposed repeal of the 
ruies is that “[Slince 1336, all requests for rule variances 
and waivers must campi;? with Section 120.542, Florida 
Stztures.” Section 120.542 is the new provision in tne A P I -  
aurhorizinq agencies to grant variances and waivers to their 
o‘v’r- ruies. AS h&ve been unabie to find any requiremenr iz 
section 120.542 o r  elsewhere stating that all requests f o r  rule 
variances zne waivers must comply with that statute. Indeed, 
section 126.542 itself provides that ‘: [tlhis section is 
supplemental to, and does not abrogate, the variance and waiver 
prcvisions in any other statute.” 5 120.542(1) , Fla. Stat. If 

- _  
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statutes authorizing the Commission to regulate in substantive 
areas also authorize the Commission to exercise discretion 
during the course of that regulation, then those statutes could 
be read as providing the statutory authority for variance and 
waiver provisions in Commission rules. Thus, the Commission 
then could rely on its own procedural requirements in 
considering requests for variances and waivers, rather than the 
generic provisions in section 120.542. In shcrt, repeal of the 
r;zles W G L ~ C  be unnecessary. 

?’he l eea  chat section iSC.542 ~ e g x ; r e ~  tke ? o ~ T ~ i s s i ~ ~  LC 
repeal its own rules relating to variances and waivers is 
inconsistent with the intent and purpose of section 120.542. 
The stEtute was enacted to increase, not reduce, agencies’ 
ability to exercise discretion. This concept is included in 
the statute itself, which provides: 

Strict application of uniformly applicable rule 
requirements can lead to unreasonable, unfair, and 
unintended results in particular instances. The 
Legislature finds that it is appropriate in such 
cases to adopt a procedure for agencies to provide 
relief to persons subject to regulation. 

5 120.542(1), Fla. Stat. 

P, review of the legislative history of section 120.542 
also makes clear that the statute was enacted because many 
agencies -- obviously not including the Commission -- did not 
believe t h e y  had the authority to w&ive or vary their own 
r u l e s .  Section 120.542 was drcfted by the Governor’s 
AL_dmi li i s t r a t i ve wh i c h 
recormended numerous changes in the APA to the Legislature in 
1996. The premise behind the Cormission‘s recommendation of 
the variance and waiver provision is as follows: 

Fro c e dur e Ac t Eie v i ew C ommi s s i on I 

Nore flexibility is needed ir, the administrative 
prccess, particularly in the ways agencies apply 
t h . e i r  rules to tne public. Agencies must write 

general enough to fit a variety of situations. The 
broader the regulatory task, the grezter the 
likelihood that unforeseen situations will arise, 
thus creating the need for “adjustments” to rules of 
general applicability. Consequently, to achieve an 

L ‘  ~neir rules specific enough to be meaningful, yet 
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appropriate result for the public and private 
citizens, agencies often need flexibility to vary 
from literal requirements of rules. Procedural 
mechanisms are needed to consider individual 
requests for variances and exceptions to 
administrative rules of general applicability. 

- -  - + ' L -  ---al Repcrt  cf the G2vernor' s - X ~ i n i s t r s t i v e  Procedure AC-, 
Eieview Commission, at 9 (February 20, i996). 

Thus, the Comniss io r ,  and Lhe Legislzcure were seekirig tc 
give agencies the tools to flexibly apply their rules to 
regulated industries and persons. Nowhere does the legislative 
history of section 120.542 suggest that enactment of the 
sratute would require agencies already providing such 
flexibility through agency rules to repeal the rules and use 
the new APA provision. Rather, the statute and its history 
make clear that section 120.542 was intended to be supplemental 
to other flexibility provisions already in existence. FPL 
respectfully suggests that the enactment of section 120.542 
does not require the above-referenced rules to be repealed. 

Thank you for providing FPL with the opportunity to 
provide these comments on the proposed amendments to rules 25- 
6.002; 25-6.043; 25-6.0038; and 25-17.087. As previously 
noted, FPL believes the proposed amendments will limit the 
Ccmmission's ability to effectively regulate in the substantive 
clreas covered by these rules. 

V e r i -  tr-cly yours, 

I.lztEnew 14. Childs, P.A. 

- 7  
- P .  L - .  bianca S. Bayo, Director, Division of Records i: Rep0rtir-q 
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S T E E L 1  
H E C T O R  
I D A V I  S 

June 12, 1998 

Ms. Blanca S. Bay6, Director 
Division of Records and Reporting 
Florida Public Service Commission 
4075 Esplanade Way, Room 110 
Tallahassee, FL 32399 

Steel Hector 8, Davis LLP 

215 South Monroe, Suite 601 

Tallahassee, Florida 32301-1804 

904.222.2300 

904.222.8410 Fax 

Matthew M. Childs, P.A. 

RE: DOCKET NO. 980569-PU 

Dear Ms. Bay6: 

In accordance with the notice published by the Commission 
on May 22, 1998 in the Florida Administrative Weekly, Florida 
Power & Light Company hereby requests that a rule development 
workshop be held on the subject rule amendment proposal at the 
time and place set forth in the notice. 

Florida Power & Light Company is a public utility, as 
defined in Section 366.02, F.S .  and as such, is subject to the 
Commission's regulatory authority in general and Rules 25- 
6.002, 25-6.043, 25-6.0438, 25-17.087, in particular. FPL 
believes that the requested workshop would be beneficial in 
assisting FPL and other affected utilities to understand the 
rationale f o r  these proposed amendments and to have the 
opportunity to discuss its concerns. 

Very truly yours, 

Matthew M. Chi 

MMC : ml 

cc: Mary Anne Helton, E s q . ,  Division of Appeals, FPSC 

V la ii 1 i 

305 577 7000 
305 577 7001 F a y  

West Palm Beach 
561 6507200 
5G1 655 1509 Far. 

Key West 
305 2927272 
305 292 7271 FdX 

Caiacas  
582 951 4105 
587 951 1106 Fax 


