
State of Florida 

-M-E-M-0-R-A-N-D-U-M- 

DATE: October 4, 1999 
TO: 
FROM: Patricia Brady, Division of Water and Wastewater e 
RE: 

& V@$p Division of Records and Reporting 

Docket No, 980731-WS, Application for certificate to provide water and wastewater 
service in Charlotte County by Hunter Creek Utilities, LLC. 

Attached is a copy of the June 9, 1999 Consent Order between the State of Florida 
Department of Environmental Protection and River's Edge, Inc. (Hunter Creek Utilities, LLC). 
Please place a copy in the docket file. Thank you. 

Attachment 
cc: Division of Legal Services (Crossman, Redemann) 
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Department of 
Environmental Protectio 

South Dimin 
]eb Bush 
Govemor 

P.O. 6Qx w9 
Fort Myen, Florida 93902.2549 

CERTlpIElD W N O . 2  519 782 755 
RETURNRECUPT REQUESTED 

June 8,1999 

Mr. Jolm Loonette 
River‘s Edge 
1601 Huntex Creek Drive 
Punta Gorda, Horida 33982 

Re: Charlotte C o w  - PW 
River’s Edge wrp 
PWS I.D. Number: 5084074 
OGC Case Number: 99-54448-PW 

DearW Leonette 

Enclosed is a copy of the signed and entered Consent Order for the referenced Crue. This 
. copy is for your records. 

Please note that all compliance dates begin 6om the date of entry of this Order which is 
June 9,199. Upon satisfactory completion of dl the conditions of the Order, we will close this 
case and place it in ow inactive file 

941-332-6975. Your cooperation in this matter will be appreciated. 
If you have any questions, please contact Mark Charneski at the letterhead addre% or at 

Sincereiy, 

District Management 

’‘Pmlcq Conserve and Manage Florida's Environment and Natural Ruovrces’’ 
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BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF ENVIRONMENTAL PROTECTION 

STATE OF FLORIDA DEPARTAlENT 
OF ENVIRONMENTAL PROTECI'ION SOUTH DISTRICT 

IN THE OFFICE OF THE 

complainant, OGC F I B  NO.994544-08-PW 

vs. 

RIVER'S EDGE, INC. 

RcJpondent. 
I 

C 0 " T  ORDER 

This Consent Order is made and entered into between the Sate of Florida Department 

of Environmental Protection ("Department"), and River's Edge, Inc. ("Respondent") to reach 

settlement of matters at issue between the Department and Respondent. 

The Department finds and the Respondent admits the following: 

1. The Depaament is the administrative agency of the State of Florida charged 

with the duty to administer and enforce the provisions of the Florida safe Drinking Water Act, 

Sections 403.850, et a, Florida Statutes, and the rules promulgated thereunder, Florida 

Administrative code (V.A.C.") Title 62. The Deparanent has jurisdiction over the matters 

addressed in this Consent Order. 

2. Respondent is a person within the meaning of Secrion S(n.S52(5), Florida 

Respondent is rhc owner of a community public water syst"l, PWS 85084074 
Statutes. 

3. 

located at 113 Hunters Creek Drive, F'unta Gorda, Florida, Section 12, Township 40 South, 

Range 23 east at 27" 00' 35" mrth latitude, 81" 59' 09" west longitude, Charlotte County, 

Florida ("drinking water systrm" OR "system"). 
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30. This Consent Order is a final order of the oepamnent pursuant to Section 

120.52(7), Rarida Statutes, and it is final and effative on the date filed with the Clerk of ule 

Department unless a Petition for Administrative Hearing is filed in accordance with chapter 

120, Florida Statutes. Upon the timely filing of a petition this Consent Order will not be 
effective until further order of the Department. 

1 ACCEPT THE TEFUvlS OF THE SETTLEMENT OFFER 

For River's Edge, Inc.: 

DistrictManagement 
State of Florida Department 
of Environmental Protdon 

Attachments 
Copies furnished to: 
L m y  Morgan - Deputy General Counsel, DGC 
Kathelyn M. Jacques, Assistant General Counsel, OGC 



4. Results from a samples colle&d on March 11, 1998, April 23, 1998, 

Sep&r 4,1998, December 10,1998, and December 18,1998, from tests of the drinking 

water at the Respondent’s system revealed that the system’s water exceeded the m a x i “  

c “ i n a n t  levels for radionuclides as specified in Rules 62-550.310, P.A.C. 

Having reached a resolution of the mattex Respondent and the Department mutually 

a g ~ ~  and it is, 

ORDERED: 

5.  Respondent shall comply with the following actions within the stated time 

The effective date of this C c ” t  Order shall be either the date that the Director 
periods. 

6. 

of District Management executes this Consent Order or the date in which the South District 

Office receives notification from the Bureau of Water Facilities Funding whether or IIbt 

assistance will be provided ta remediate the radiological MCL violation at the Respondent’s 

drinking water system, whichever date is laker. The D e p m t  shal provide written 

notification to the Respondent informing him of the effective date of this Consent Order. 

7. Within 60 days of the effective date of this Consent Order, Respondent shall 

wbmit to the Department a construction permit application that proposes modifications to the 

drinking water system by either providing a new well that will meet State Drinking Water 

Standards, or provide adequate CWiWnt, pUSUXItr0 Rule 62-560, F.A.C., to c o m t  d’ 
violations of the maximum contaminant level (‘MCL”) for radionuclides. The application 

shalt be prepared and certified by a professional engineer registered in the State of Florida. If 

the Deparunent finds that the application IS incomplete, Respondent shall submit to the 

Department ail requested information within 30 days of any such request. 
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8. Within 60 days of issuance of the construction permit the Respbndent shall 

complete construction, as permitted by the Depamnent, to provide corrective action for the 

above listed maximum contaminant level violations and submit the following for Deparanent 

apprOVal: 

a. Certified record drawings of the sysm; 

b. Engineer’s Certification of Campletion of Cansrruction and Request for Letter of 

Release, submitted on DEP form 62-555.900(9); 

C. Satisfactory radionuclide analysis results as required in Rule 6%550.310, F.A.C.; 

and 

d. Satisfactory bacteriological test results for clearance of the modified system collecred 

from the plant tap and two distribution points for ~ W D  consecutive days. 

9. Respondent shall not place the system into service until the Department has 

issued a clearance letter for the system. 

10. If upon review of the record drawings, engineer’s certification of completion of 

c0mtructi4n. and othet submhd i n f o d o n  for the system, the Department d e f e d e s  that a 

clearance tetter cannot be issued because the system was not ploperly oomtmcied, the 

 fit will sffify &= Reqmdefit of fhe deficiencies of the system which prevent the 

Department from issuing a clearance letter. The Respondent shall correct the deficiencies 

noted by the Department within 60 days of receipt of notice fmm the Department that 

modifications are required. The system shall not be used until such time as clearance for the 

modfiation is obtained. 



11. Respondent shall complete modifications to the system no later than the 

expiration date of any construction permit issued to the Respandent by thc Depamnenr m make 

such nsodific~ans. 

12. If the MCL violations identified in this Consent Order are not corrected by the 

permitted modifications as determined by rhe Departmat, the Respondent shall, within 60 

days of written notificsrtion by the Depaitment, submit a plan for changing or modifying the 

operation or equipment of the drinking waxr system to correct the MCL violations. The plan 

shall be prepared and CWtifKd by a professional engineer registered in the State of Florida. If  

the Department finds that the plan is incomplete, Respondent shall submit all requested 

information within 30 days of the request. 

13. Within 30 days of the Department’s approval of the plan. as mentioned in 

paragraph 12, Respondent shall compfem all of the changes or modifications re@& in the 

approved plan. If a particular modification requires a permit, Respondent shall apply for and 

obtain the permit prior to constructing the modification. If the changes in the plan submitted 

to the Depamnent are inadequate to corrfzt the viol&ons, the Department reserves the right to 

take further enforcement action. 

24. Within 10 days of the effective date of this Consent Order, Respondent shall re- 

issue the pubiic “ i c e  in sccordsae with Rule 62-560.410, P.A.C. The Respondent shSJL- 

submit proof to the Department that the Public Notice was reissued every quarter, until the 

radionuclide MCLs have b&n corrected in accordance with Rule 62560.410, F.A.C.. 

All analyses required under this Consent Order shalt be p r f o d  in a 15. 

laboratory, certified by the State of Florida Depnrtment of Health to perform M ~ Y S ~ S  For 

drinking water standards. 

16. Rspcdent agrees to pay the Department sdpulated penalties in the mount of 

$25.00 per day for each and every day -mt fails to timely comply with any of the 



requirements of paragraphs w e n  through fourteen of this Consent Order. A warate 

stipulated penalty shall be assessad for each violation of this Consent orber. Within 30 days 

of w r i ~  demand from the Ikparanent, Respondent shall make payment of the appropriate 

stipulated penalties lo "The Department o f  Environmental Protection" by cashier's check or 

money ordm and sftall include thereon the OGC number assigned to this Consent Order and 
the notation "Ecosystem Management and Restoration Trust Fund". Payment s h d  be sent to 

the Deparrme~t of Environmental Protection, Post Office Box 2549, Fon Myers, Florida 

33902-2549. The Deparunent may make demands for payment at any time after violations 

occur. Nothing in this paragraph shall prevent the D e p m n t  from filing suit to specifidly 

enforce any of the terms of this Consent Order. If the Department is required to file a lawsuit 

to recover stipulated penalties under this paragraph, the Department will not be foreclosed 

from seelung civil penalties for violations of this Consent Order in an amount greater than the 

stipulated penalties due under this pangraph. 

17. If any event occurs which causes delay or the reasonable likelihood of delay, in 

complying with the requirewts or deadlines of this Consent Order, (with the exception of 

any delay caused by the Dep-ent), Respondent shall have the burden of proving the delay 

was or will be caused by circum-s beyond the reasonable control of the Respondent and 

could not have been or cannot be overcome by Respondent's due diligence. Economic 

circumstances shall not be considered circumsrances beyond the control of Respondent, nor 

shall the fsjiiI= cd a cectztrar, s&sntr-&m, mater*Mman or other &.gent (collectively 

referred to as "contractor") to whom responsibility for performance is delegated to meet 

contractually imposed deadlines be a cause beyond the control of Respondent, unless the cause 

of the contractor's late performance was also beyond the contractor's control. Upon 

occurrence of an event causing delay, or upon becoming aware of a potentid for delay, 

Respandent shall notify the Department orally within 24 hours or by the next wo- day and 

shall, within seven calendar days of oral notification to the DepWmt, noti@ the Department 

in writing of the anticipated length and cause of delay,   he measures taken or to be taken to 

PWIco10797.5 
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prevent or minimize the &lay and the timetable by which Respondent intends to implement 

tkse measures. If the parties can 

caused by cimumtames beyond the reasonable control of Respondent, the time for 

performance hereunder shall be extended for a period equal to the agreed delay resulting from 

such circumstances. Such agreement shall adopt all reasonable measures necessary to avoid or 

minimize delay. Failure of Respondent to comply with the notice requirements of this 

paragraph in a timely manner shall conslitUte a waiver of Respondent's naht to request an 

extension of time for compliance with the sequirements or deadlines of this Consent Order. 

that the delay or anticipated delay has been or will be 

18. Persons who are not parties to this Cansent Order but whose substantial iflteresrs 

are affected by this Consent Order have a right, pursuant to Sections 120.569 and 120.57, 

Florida Staatzcs, to petition for an administrative hearing on it. The Petition must contain the 

information Set forth below and must be filed (received) at the Department's Off= of General 

Counsel, 3900 Commonwealth Boulevard, MS-35, Tallahassee, Florida 32399-3000, within 21 

days of receipt of this notice. A copy of the Petition must a h  be mailed at the time of filing 

to the District mice named abwe at the addtess indicated. Failure to file a Petition within 

tk 21 days constitutes a waiver of any right such person has to an adminhdve hearing 

pursuant to Stctions 120.569 and 120.57, Florida Statutes. 

The Petibon shall contain the following information: 

[a) The name, address. and telephone number of each petitioner; the Department's Coosent 

Order iOentificarion number ad the COW?; in which the subject matter or activity is locat@; 

(3) A statement of how and when each petitioner received notice of the Consent Order; (c) A 

sratement of how each petitioner's substantial interests are affected by the Consent Order; (d) 

A statement of the material facts disputed by petitioner, if any; (e) A statement of facts which 

petitioner contends warrant reversal or modification of the Conser~ Order, (0 A statement of 

which rules or w t e s  petitioner contends r q u m  reversal or modifidon of the Consent 

Order; (g> A statement of  the relief sought by petitioner, mthg precisely the action petitioner 

wants the Department fo W e  with respect to the Consent Order. 



If a Petition is filed, the administrative hearing process is designed to formulate agency 

action. Accordingly, the Department's final action may be different from the position taken 

by it in this Notice. Persons whose substantial interests will be affected by any decision of tfie 
Department with regard to the subject Consent Order have the right to petition to become a 
party to the proceeding. The Petition must conform to the sequifemts specified above and 

be filed (received) within 21 days of receipt of this notice in the oftice of General Counsel at 

the above address of the Department. Failure to petition within the allowed time frame 

constitutes a waiver of any right such person hss to request a hearing under Sections 120.569 

ad 120.57, Florida Statutes, and to participate as a p w  to this proceeding. Any s u w t  

intervention will only be at rhe approval of the presiding officer upon motion filed pursuant to 

Rule 28-106.2.05, F.A.C. 

A person whose substantial interests m affected by the Consent Order msy file a 

timely petition for an administrative hearing under Sections 120.569 and 120.57, Florida 

Statutes, or may chwse td pursue mediation as an altemative remedy under Section 120.573 

before the deadline for filing a petition. Choosing mediation will not adversely affwt the right 

to a hearing if mediation does not result in a settlement. The procedures for pursuing 

mediation are set forth below. 

Mediation may only take plze if the Department and all the parties to the proceeding 

agree that mediation 1s appropriate. A person may pursue mediation by reaching a mediation 

agreemenr wirh at! p a r b  w the pr.5cdirq W&h iccluk the Respondent, the I%pt"t, 

and any person who has filed a timely and sufficient petition for a hearing) and by showing 

how the substantial i n e m  uf each mediating party are affected by the Consent Order. The 

agreement must be filed in (received by) the Office of General Counsel of the Department at 

3900 Commonwealth Boulevard, Mail Stabon 35, Tallahassee, Florida 32399-3000, by the 

same deadline as set forth above for the filing of a Petition. 

The agreement to mediate must include the following: 

PWICoID797.7 
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(a) The names, addresses, and telephone numbers of any persons who may attend the 

mediation; 

@) The name, address, and telephone number of the mediator selected by the parties, 

or a provision for selecting a m e d i r  within a specif& time: 
(c) The agreed allocation of the costs and fees associated with the mediation; 

(d) The agreement of the parties on the confidentiality of discussions and documents 

introduced during mediation; 

(e) The date, time, and place of the first mediation @on, or a deadline for holding 

the first session, if no mediator has yet been chosen; 
( f )  The name of each party's representative who shall have authority to settle or 

recommend setilemt; 

(g) Either &n explanation of how the substantial interests of each mediating party will 

be affected by the action or pmjmsed adon addresd in this notice of intent or a statement 

clearly identifying the petition for W i n g  that each party has already filed, and incorporating 

it by reference; and 

(h) The sigoatures of all p d m  or their authorized representatives. 

As provided in Sactian 120.573, Florida Statutes, the timely agramcnt of all paCties to 

d i a t e  will toll the time limitations imposed by Sections 120.569 and 120.57, Florida 

Statutes, for requesting and holding an administrative h k n g .  Unless otherwise agreed bY 

the partics, the mediation must be concluded w i t M  sixty days of the execution of the 

agreement If mediation results in settlement of the administrative dispute, the Department 

must enter a final order incorporating the agreement of the parties. Persons whose substantial 

interests will be affected by such a modified final decision of the Department have a right ta 

petition for a hearing only in accordance with the requirements for such petitions set forth 

above, and must therefore file their petitions within fourteen days of r e i p t  of this riotice. 

If mediafion terminates without settlement of the dispute, the Department shall notify all 
parties in writing that the administrative heanng proce=-s under Sections 120.569 and 120.57, 

. 
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Florida Statutes, remain available for disposition of the dispute, and the notice will specify the 

deadlines that then will apply for challenging the agwlcy action and electing remtdies under 

those two *&Ires. 

19. Entry of this Cnnsenr Order does not relieve Respoladent of the need to comply 

with the applicable federal, state or local laws, regulatiMIs or ordinances. 

20. The [em and conditions set forth in this Consent Order may be enforced in a 

court of competent jurisdiction pursuant to Sections 120.69 and 403.121, Florida Statutes. 

Failure to comply with the terms of this Consent Order shall constilute a violation of Section 

403.859, Florida Statutes. 

21. Respondent is fully aware that a violadon of the terms of this Consent Order 

may subject Respondent to judicial imposition of damages, civil penalties up to $5,000.00 per 

offense, and criminal penalties. 

22. Respondent shall allow all authorized representatives of the DepaJrment access 

to the property and plant at reasonable times for the purpose of determining compliance with 
this Consent Order and the rules of the Department. 

23. All plans, applications, penalties, costs and expenses, and information required 

by this Consent Order to be submined to the Department should be sent to Department of 
Environmental Protection, Post Offlee Box 2549, Fort Myen, Florida 33902-2549. 

24. The Department hereby expnssly reserves the right to initiate appropriate legal 

action to prevent or pi0Mbi.r any violations of appI%bk stames, or the rules promulgated 

thereunder that are not specifically addressed by !he terms of this Consent Order. 

25. The D e p m n t ,  for and in consideration of the complete and timely 

performance by Respondent of the obligations agreed to in this Cmsent Order, hereby waives 

its right to seek judicial imposifion of damages or civil penalties for alleged 

violations outlined in h i s  Consent Order. Respondent acknowledgts but waives its right to an 

administrative hearing pursuant to Sections 120.569 and 120.57. Florida Statutes, on the terms 

of this Consent Order. Respondent ackMwiedges ita ~ 5 h t  to apped the terns of this Consent 
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Order pursuant to Section 120.68, Florida Statutes, but waives that right upon signing this 

Consent Order. 

26. The provisions of this Consent Order shall apply to and bc binding upon the 

parties, their officers, their directors, agents, servants, employees, successors, and assigns and 

all persons, firms and corporations acting under, through or for them and upon those persons, 

firms and corporations in active concert or participation with them. 

27. No modifications of the terms of this Consent Order shall be effective until 

reduced to writing and executed by both Respondent and the Department. 

28. If all of h requiremenu of this Consent Order have not been fuUy satistjed, 

Respondent shall, at least 14 days prior to a sale or conveyance of the property, (1) notify the 

Depanment of such sale or conveyance, and (2) provide a copy of this Consent Order with all 

attachments to the new owner. 

29. This Consent Order is a settlement of the Department's civil and adminjarative 

authority arising from Chapters 403 and 376, Florida Statutes, to pursue the allegations 

addressed herein. This C" Order does not address settlement of any criminal liabilities 

which may arise from Sections 403.161(3) through (3, 403.413(5), 403.727(3)(b), 376.302(3) 
and (4), or 376.3071(10), Florida Statutes, mr does it address setdement of any violation 

which may be prosecured criminally or civilly under federal Law. 


