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TO: Division of Appeals (Bellak) I 

c0 
FR.OM: Division of Auditing and Financial Analysis (FreemJ Vandiver 

RE: Revised recommendation concerning Florida Power & Light C pany's (FPL's) 
request for confidential classification for portions of the staff audit report and portions 
of the staff audit working papers obtained during the preparation of staff audit report 
numbered 97-125-4-1, Earnings Review for the 12 months period ended December 31, 
1996, Docket No. 971298-EI, Document Nos. 10264-97, 10765-97, 03037-98 and 
12140-98 

On December 2, 1997, and again on April 2, 1998, technical staff prepared a recommendation 
for the Division of Appeals (Bellak) regarding this matter. This recommendation supersedes that 
correspondence in response to revised filings by the utility. 

On October 7, 1997, staff filed document 10264-97 consisting of portions of the staff audit 
reJX>rt and certain staff working papers prepared during the staff's audit of FPL's earnings for 
the twelve month pericx:l ended December 31, 1996. When copies of certain portions of staff's 
audit report and working papers were delivered to the utility at the audit exit conference held 
on September 29, 1997, the utility requested that these documents be temporarily excepted from 
public access in accordance with the provisions of Rule 25-22.006(3)(a)(2), Florida 
Administrative Code (F AC). 

On October 20, 1997, the utility filed a request pursuant to Rule 25-22.006, FAC, and Section 
366.093, Florida Statutes (F.S.), that portions of the staff audit report and working papers 
prepared by staff during the earnings audit receive confidential classification. 

- '_, 

On March 10, 1998, and again on October 30, 1998, after discussions with the staff, the utility 
filed amendments to its request. Through these amendments, the utility reduced the amount of 
information covered by the request for confidential classification. The utility's original request 
for confidential protection and subsequent amendments include highlighted materials (Documents 
10765-97, 03037-98, and 12140-98) and redacted copies for public use (Documents 10766-97, 
03038-98, and 12139-98). 
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Pursuant to Section 119.07, F. S., documents submitted to this Commission are public records. 
The only exemptioris to this law are specific statutory exemptions and exemptions granted by 
governmental agencies pursuant to the specific terms of a statutory provision. Subsections 
366.093(3)(b),(d) and (e), Florida Statutes, provide the following exceptions: 

"Proprietary confidential business information means information, regardless of form or 
characteristics, which is owned or controlled by the person or company, is intended to be and 
is treated by the person or company as private in that the disclosure of the information would 
cause harm to the ratepayers or the person's or company's business operations, and has not been 
disclosed unless disclosed pursuant to a statutory provision, an order of a court or administrative 
body, or private agreement that provides that the information will not be released to the public. 
Proprietary confidential business information includes, but is not limited to: .... 

(b) Internal auditing controls and reports of internal auditors .... 

(d) Information concerning bids or other contractual data, the disclosure 
of which would impair the efforts of the public utility or its affiliates 
to contract for goods or services on favorable terms. 

(e) "Information related to competitive interests, the disclosure of which 
would impair the competitive business of the provider of the 
information .... " 

According to Section 366.093, F. S., and Rule 25-22.006, FAC, the utility has the burden of 
demonstrating that materials qualify for specified confidential classification. According to Rule 
25-22.006, FAC, the utility must meet this burden by demonstrating that the information is 
proprietary confidential business information, the disclosure of which will cause the utility, the 
provider of the information or the ratepayer harm. 

Rule 25-22.006(3)(a)(2), FAC, requires filing of a request for confidential classification for 
material obtained by the Commission auditors within 21 days of the audit exit conference. In 
this case, the utility's initial request for confidential protection was filed timely, but amendments 
to the request were filed more than 21 days after the exit conference. The rule requires good 
cause shown to waive the 21-day limit. 

The responsibility to recommend whether a request is timely filed rests with the Division of 
Appeals. We recommend to the Division of Appeals that because the extra information provided 
by utility amendments clears up questions raised by the staff regarding the initial filing, therefore 
the initial request and both amendments should be considered timely filed. 
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Staff Analysis of FPL's Request 

Analysis of the utility's listing of confidential materials filed with the request reveals the 
sensitive information presented in the filing generally consists of: 

1) Portions of the staff audit report based upon sensitive information contained within the 
working papers. 

Tue utility argues; " .... With the respect to [the audit report]. the information for which 
confidential classification is sought has not been publicly disclosed. It has been 
maintained by FPL as proprietary confidential business information. Its disclosure is 
likely to impose undue and unreasonable costs on the utility . ... " (Utility request -
second amendment, filed October 30, 1998) 

2) Internal auditing controls and reports of internal auditors or information describing the 
results of these reports or controls. 

FPL witness Del Cueto attests that the identified information either reports or 
describes internal auditing controls or the reports of internal auditors. (Utility request -
second amendment, Exhibit K, filed October 30, 1998) 

3) Notes taken from Director's Minutes, Director's Committee Meeting Minutes, and 
Consents of Directors in Lieu of Meetings. 

FPL argues disclosure of this information; " ... would tend to reveal corporate strategies 
or business plans of FPL and/or the parent and other affiliates of FPL. Further, some 
of this information is subject to nondisclosure agreements with third parties. Release 
of the information would impair the competitive interests of FPL, and/or the parent 
and affiliates of FPL. Further, in some cases, release of the information may violate 
nondisclosure agreements with third parties and impair the competitive business or 
interests of such entities .... " (Utility request - second amendment, filed October 30, 
1998) 

FPL witness Coyle, General Counsel and Secretary of Florida Power and Light 
Company, attests that information discussed at the Director's meetings can "contain 
or constitute information revealing or tending to reveal.. .corporate strategies or 
business plans .... Such corporate strategies or business plans relate to, among other 
things, investments, capital and other expenditures, competitive positioning, and 
litigation .... " Witness Coyle also states that to the best of his knowledge and belief, 
FPL has maintained the confidentiality of these documents and materials. (Second 
amendment, First amended Exhibit F, filed October 30, 1998) 
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Staff Analysis of FPL's Request (Continued) 

Utility's Listing of Confidential Materials (Continued) 

4) Notes from, and copies of, certain working papers taken from the utility's external 
auditor. 

Witness Umbaugh, Partner in the accounting firm Deloitte & Touche, attests the 
information provided from the working papers of the external auditors consists of 
"audit workpapers containing information relating to the competitive interests of FPL 
and Deloitte & Touche .... The confidentiality of the information has been maintained 
by Deloitte & Touche .... " Deloitte & Touche is the external auditing firm of the 
utility . (First Amendment, Exhibit D, filed March 10, 1998) 

Witness Babka, FPL Manager of Regulatory and Tax Accounting, also attests the 
information obtained by the PSC auditors from the workingpapers of Deloitte & 
Touclie contains information pertaining to the competitive interests of FPL and that this 
information is treated as confidential by FPL. (First amendment, exhibit E, dated 
March 10, 1998) 

5) Working papers prepared by staff which contain sens1t1ve information related to 
"contractual data and pricing information" as well as "competitive interests". 

Witness Brock, FPL Director of l/M Operations, attests this material consists " ... of 
information concerning contractual data and pricing information, the disclosure of 
which would impair FPL's ability to enter into similar type contracts in the future on 
favorable terms. The information relates to FPL's competitive interests. The 
disclosure of such information would impair the competitive business of FPL. The 
confidentiality of the information has been maintained by FPL. ... " 

Tirrough affidavit, the utility and the external auditor assert the confidentiality of the information 
has been maintained by FPL, FPL Group and the external auditor, respectively. 
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Staff Recommendation 

To qualify for confidential protection, the utility asserts the material qualifies as confidential 
under at least one of the following specific exemptions of the public records law: 

(1) Internal auditing controls and reports of internal auditors pursuant to Subsection 
366.093(3)(b), Florida Statutes. 

(2) Bids and other contractual data pursuant to Subsection 366.093(3)(d), Florida Statutes. 

(3) Information related to competitive interests pursuant to Subsection 366.093(3)(e) 
Florida Statutes. 

Subsections 366.093(3)(d) and (e), F.S., provide disclosure of the information must cause harm 
to the information provider. Section 366.093(3), F.S., provides that the information must not 
be publicly disclosed. 

After reading the material, we agree the utility's request for confidential classification should 
be granted because the material meets the descriptions of confidential material described in 
Section 366.093, Florida Statutes. 

Continuation of the Commission's Historical Treatment Regarding the Confidentiality of 
an External Auditor's Working Papers 

The Commission's policy regarding the external auditor's working papers was clearly stated in 
Commission Order 25297, dated November 5, 1991, as affirmed by Commission Order 92-0135, 
dated November 15, 1991. In these orders, the Commission found that portions of the external 
auditor's working papers relate to competitive interests of the external auditor, the disclosure of 
which would impair the auditor's competitive business. The Commission found that the external 
auditor's proprietary audit strategy and work program methodology are unique and disclosure 
of this valuable business information would harm the external auditor. The Commission also 
found that utility documents and information found within the auditor's work papers do not 
equate to audit strategy and work program of the utility. The Commission held that materials 
within external auditor's work papers that merely reveal utility information and documents must 
qualify on their own merits for confidential protection. We have read the documents in this case 
associated with the work papers of the external auditor accordingly and recommend that the 
information that reveals the external auditor's work program or audit strategy be protected as 
the material relates to the competitive business interests. 
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Requested Confidential Period 

Tue utility requests that certain information from the Company Director's meetings, Director's 
Committee meetings, and Consents of Directors remain confidential for 36 months. According 
to witness Coyle, General Counsel and Secretary of Florida Power and Light Company; 
" .... Corporate strategies and business plans often span periods well in excess of 18 months. 
Furthermore the disclosure of corporate strategies and business plans, even if superseded, when 
considered in context can provide competitors with valuable information and insight, such as 
how the corporation perceives itself vis-a-vis its competitors and how the corporation is likely 
to react in other markets or circumstances. For these reasons, such information should be 
maintained as confidential for a period of no less than thirty-six (36) months from the date of 
this affidavit. ... " (First Amended Exhibit F, filed October 30, 1998, dated October 27, 1998) 

The provisions of Subsection 366.093(4),F .S., restrict the period of confidential protection to 
18 months unless a good cause is shown as to why a longer period should be allowed. We agree 
with the utility that, for good cause shown, the material obtained form the Director's minutes 
should be protected until October 27, 2001. 

For all other documents filed within this request, witnesses Del Cueto, Babka, Umbaugh, and 
Brock attest that the material should not be declassified for a period of at least 18 months and 
should be returned to FPL in accordance with section 366.093(4) of the Florida Statues as soon 
as the information is no longer necessary for the Commission to conduct its business. 

TI1e Commission has addressed a similar request in Commission Order 96-0198, dated February 
13, 1996. This procedure applied in the instant case would provide: Documents 10765-97, 
03037-98, and 12140-98, present copies of documents prepared or obtained by staff which are 
filed by the utility in explanation of its filing. These documents should be returned to FPL after 
the assigned confidential period has expired. The related document numbered 10264-97, 
however, presents the original Commission staff audit work papers or audit report. These 
documents should be retained in accordance with the regular retention of staff documents. These 
papers record work performed, record staff observations during fieldwork, and form the basis 
for subsequent staff audits. If the utility wants continued confidential treatment beyond the 
period assigned by this order, the utility must request an extension of the period before the 
protection tolls. 

Based upon reading the filing, and based upon the analysis reported above, we recommend the 
utility's request for confidential classification be granted for the time period as specifically 
identified in the following chart. We further recommend that at the end of the confidential 
classification period, and in accordance with the utility's wishes, that document 10765-97, 
03037-98, and 12140-98 be returned to the utility. 

Closing the Docket 

Lastly, any order which resolves the confidentiality of these items should contain language to 
close the docket once the order becomes final. 
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Staff 
Work I 

Paper Page 
Number Number(s) Lines Recommend 

Documents 10264-97, 10765-97 and 12140-98 

Audit 1 All lines of Grant 
Report Paragraphs 

1,3,4 

Audit Grant 
Report 2 All lines of 

paragraphs 
8,9 

4-111 1 Lines marked Grant 
.. A 

8-4 1 Lines marked Grant 
A 

8-4 2 Lines marked Grant 
B,C,D,E,F, 
G,H,I 

8-4 3 Lines marked Grant 
J,K,L 

Reason Period 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 36 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 36 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 36 mos. 
information 
could harm 
competitive 
business 
interests. 
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Staff 
Work 
Paper Page 
Number Number(s) Lines Recommend 

Documents 10264-97, 10765-97 and 12140-98 

8-4 4 Lines marked Grant 
L,M,N,O,P, 
Q,R,S,T 

8-4 5 Lines marked Grant 
u 

8-4 7 Lines marked Grant 
V,W 

8-4 8 Lines marked Grant 
w 

8-4 9 Lines marked Grant 
X,Y 

8-4 10 Lines marked Grant 
z 

Reason Period 

Disclosure of 36 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 36 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 36 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 36 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 36 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 36 mos. 
information 
could harm 
competitive 
business 
interests. 
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Staff 
Work 
Paper Page 
Number Number(s) Lines Recommend 

Documents 10264-97, 10765-97 and 12140-98 

8-6 1 Lines marked Grant 
A,B 

8-·6 2 Lines marked Grant 
A,B 

8-6 3 Lines marked Grant 
A,B 

8-6 4 Lines marked Grant 
A,B 

Documents 10264-97, 10765-97 and 03037-98 

9 1-7,10-16 All Grant 

9 18 1 Grant 

9 19-22 All Grant 

Reason Period 

Discloses 18 mos. 
internal audit 
reports 

Discloses 18 mos. 
internal audit 
reports 

Discloses 18 mos. 
internal audit 
reports 

Discloses 18 mos. 
internal audit 
reports 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests . 
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Staff 
Work 
Paper Page 
Number Number(s) Lines Recommend 

Documents 10264-97, 10765-97 and 03037-98 

9 25-26 All Grant 

9 28 All Grant 

9 40,41 All Grant 

9 46 All Grant 

9 51-55 All Grant 

9 67,68,69 Column M Grant 

Reason Period 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 
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Staff 
Work 
Paper Page 
Number Number(s) Lines Recommend 

Documents 10264-97, 10765-97 and 03037-98 

9 70 Column M Grant 

line 11 

9 71 Column Grant 
C,D,E 

9 72,73,74,7 All Grant 
6,78,79,80 
,81,87 

9 88 Column L Grant 

9 89 1 Grant 

9 107 Column C Grant 

Reason Period 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 
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Staff 
Work 
Paper Page 
Number Number(s) Lines Recommend 

Documents 10264-97, 10765-97 and 03037-98 

9 110-112 All Grant 

9 113-120 All Grant 

9 127-131 All Grant 

' 

9-1 1-16 All Grant 

9-2 1 All Grant 

9-2/1 1-3 All Grant 

Reason Period 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 
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Staff 
Work 
Paper Page 
Number Number(s) Lines Recommend 

Documents 10264-97, 10765-97 and 03037-98 

16-7/1 1-3 All Grant 

16-7/2 1-4 All Grant 

16-7/2-1 1-3 All Grant 

19-3/1 1 All Grant 

19-3/2 1-9 All Grant 

21-7 1-2 All Grant 

Reason Period 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 
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Staff 
Work 
Paper Page 
Number Number(s) Lines Recommend 

Documents 10264-97, 10765-97 and 03037-98 

21-7/3-2 1 All Grant 

21-717 2 Columns Grant 
11,14 

21-717 5 Column 12 Grant 

21-717 6 Column 13 Grant 

21-7/8 2 All Grant 

21-7/8-1 1 All Grant 

Reason Period 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 
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Staff 
Work 
Paper Page 
Number Number(s) Lines Recommend 

Documents 10264-97, 10765-97 and 03037-98 

22-1/1 1-5 All Grant 

22-111-1 1-4 All Grant 

44-1 5 Columns Grant 
13,14 

44-1 6 3,4,5,6 Grant 

Reason Period 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

Disclosure of 18 mos. 
information 
could harm 
competitive 
business 
interests. 

For a limited time, a copy of this recommendation will be retained at 1:12140-98.RAF. 

CC: Division of Financial Analysis (Slemkewicz, Welch, Wilson, Pelt) 
Division of Electric and Gas (Je.~~ 
Division of Records and Report~ ' 
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Donald L. Babka, 
Manager of Regulatory and Tax Accounting 
Florida Power & Light Company 
9250 West Flagler Street 
Miami, Florida 33174 

Dear Mr. Babka: 

Commission staff have advised that the twenty-five confidential magnetic tapes, 
identified as Document No. 07434-97, filed on behalf of Florida Power & Light Company, 
can be returned to the source. 

Please do not hesitate to call if you have any questions concerning this matter. 

Enclosure 

Sincerely, 

/~~ 
Kay Flynn, Chief 
Bureau of Records 

cc: B.J. Halbert, Division of Auditing and Financial Analysis 
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