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CASE BACKGROUND

Friends of the Aquifer, Inc., (“the petitioner”) filed a
Petition to Initiate Rulemaking on November 23, 1999. A petition
to intervene was filed on December 20, 1999, by Buccaneer Gas
Pipeline Co., L.L.C. (“Buccaneer”). At the agenda conference on
December 21, 1999, Friends of the Aquifer agreed to waive the 30-
day statutory time for the Commission to act on its petition in
order for Friends of the Aquifer to respond to the petition to
intervene. The Commission deferred further consideration of the
rulemaking petition until the January 18, 2000, agenda conference.
No response to Buccaneer’s petition to intervene was filed within
the time authorized and an order granting the intervention was

issued on January 4, Z20600.

On January 5, 2000, Friends of the Aquifer, Inc., filed an

Amended Petiticon to Initiate Rulemaking. (Attachment 1.) The
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petitioner proposes that the Commission adopt rules establishing
safety and environmental standards for intrastate and interstate
natural gas pipelines and pipeline facilities. Buccaneer filed a

response on January 13, 2000, opposing the petition. (At?a;hment
2.) The Commission deferred a decision on the original petition at
the January 18, 2000, agenda conference. Pursuant to the

petitioner’s request, this item was again deferred to the February
29, 2000, agenda.

On February 24, 2000, after the staff recommendation was
filed, petitioner filed a brief in support of the amended petition.
{(Attachment 3.) At the February 29, 2000, agenda conference, a
Commissioner asked that the item be deferred to allow for review of
the brief. ©On March 7, 2000, Buccaneer filed a reply to the brief.
{(Attachment 4.)

DISCUSSION OF ISSUES

ISSUE 1: Should the Commission grant the amended petition by
Friends of the Aquifer, Inc., to initiate rulemaking to adopt rules
stating that it will propose further rules governing safety and
environmental standards for intrastate and interstate natural gas
pipelines and pipeline facilities?

RECOMMENDATION: No, the Commission shoculd deny the amended
petition. To the extent that the Commission has jurisdiction and

the authority to adopt rules regulating gas pipelines, it has done
sSO.

STAFF ANALYSIS: The petitioner requests the Commission to adopt
two rules. .The first rule provides:

The Florida Public Service Commission accepts
the delegation by the United States Department
of Transportation, pursuant to 49 U.S.C.A. §
60105, to regulate Florida natural gas
pipelines and pipeline facilities. The
Commission will proceed to propose rules
necessary to ensure the safe construction and
operation of Florida natural gas pipelines and
pipeline facilities. The Public Service
Commission recognizes that its acceptance of
such delegation is necessary for the
protection of persons and the environment from
the risks of harm presented by the
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construction and operation of natural gas
pipelines in Florida.

{(Petition at 11) The second rule requested by the petitioner
provides:

The Florida Public Service Commission accepts
the authority granted to it pursuant to 49
U.5.C.A. § 60106 to enter intc an agreement
with the United States Cepartment of
Transportation to implement the Federal
Hazardous Liquid Pipeline Act with respect to
intrastate and interstate pipeline facilities
located within the State of Florida, to the
extent authorized by certification or
agreement with the Secretary under 49 U.S.C,A.
§ 60106. To carry out its responsibilities in
implementing the Act, the PSC shall have the
same powers act (sic) as given to the
Secretary under the Federal Hazardous Liquid
Pipeline Act. The PSC will forthwith initiate
negotiations with the United States Department
of Transportation in order to reach such an
agreement. The Public Service Commission
recognizes that 1its entry into such an
agreement is necessary for the protection of
persons and the environment from the risks of
harm presented by the construction and
operation of natural gas pipelines in Florida.

(Petiticn at 12.)

The premise for this proposal is the petitioner’s assertion
that the Commission 1is responsible for the promulgation and
enforcement of safety and environmental standards for intrastate
natural gas pipelines and pipeline facilities. (Emphasis added.)
Although the amended petition acknowledges that the Commission has
adopted Chapter 25-12, Florida Administrative Code, titled “Safety
of Gas Transportation by Pipeline”, the petitioner asserts that the
rules are deficient because they do not address any environmental
risks presented by natural gas pipelines 1in Florida. The
petitioner further asserts that in order for the Commission to
discharge its regulatory obligations under Florida law, it is
required to enforce the environmental requirements of the Federal
Hazardous Liquid Pipeline Act. (Petition at 8.)




DOCKET NO. 991754-GP
DATE: 3/23/00

First, by protecting life and property from the unintentiocnal
release of natural gas, the Commission’s natural gas pipeline
safety rules act to safeguard the environment. The petitioner 1is
mistaken, however, that section 368.03, Florida Statutes, delegates
to the Commission the authority or responsibility to promulgate
environmental standards for natural gas pipelines. That section,
and section 368.05, prescribing the Commission’s jurisdiction,
authorizes the Commission to prescribe safety standards for the
design and construction of natural gas pipelines and their
operation and maintenance. The Commission has implemented this
statute by adopting Chapter 25-12, Florida Administrative Code, and
it employs six full-time gas safety engineers to inspect pipelines
and enforce the rules. In addition, contrary to petitioner’s
assertion, the Commission’s enforcement of its safety regulations
is not “substantially unfunded.” Inspections are made of all
operations under the Commission’s jurisdiction and the Commission
collects regulatory assessment fees to fund its activities pursuant
to sections 350.113 and 366.14, Florida Statutes, and Rule 25-
7.0131, Florida Administrative Code. No discernible purpose would
be served in adopting another rule to state that “[t]lhe Commission
will proceed to propose rules necessary to ensure the safe
construction and operation of Florida natural gas pipelines and
pipeline facilities.”

Second, it is unclear why the Commission should adopt a rule
accepting delegation from the United States Department of
Transportation (USDOT). The Commission cannot by rule expand its
jurisdiction beyond that which is provided by Florida Statute. In
addition, no rule is reguired for the Commission to seek and obtain
certification by USDOT in order to enforce its safety regulations
or the federal safety requlations that the Commission has
incorporated into its rules. The Commission’s pipeline safety
program is already certified by the USDOT pursuant to 49 U.S.C. §
60105 and has been since 1971, contrary to the petitioner’s
assertion. (Attachment 5.)

Third, as Buccaneer asserts in it response, numerous other
laws govern the siting of pipelines and the environmental aspects
of pipeline construction and operations, and agencies other than
the Commission are charged with administering and enforcing those
laws. {Buccaneer Response at 3-4.) It is therefore misleading for
the petitioner to make the blanket assertion that absent the
Commission’s adoption of the requested rules, pipelines will avoid
regulation designed to address environmental concerns.

Fourth, the Commission does not have Jjurisdiction over
hazardous liquid pipelines. To the extent the petitioner is asking

-4 -




DOCKET NO. 991754-GP
DATE: 3/23/00

the Commission to regulate hazardous liquid pipelines in addition
to natural gas pipelines, the Commission cannot by rule expand its
jurisdiction beyond what Florida Statutes provide.

In its amended petition, the petitioner suggests that the
Commission consider several other states’ regulations and attaches
copies of Virginia, California, and Washington laws. The fact that
several other state legislatures have chosen to implement federal
pipeline regulations, however, has no relevance to this
Commission’s regulatory authority.

The Parties’ Briefs:

The petiticner argues in its brief in support of the amended
petition, and 1in answer to Buccaneer’s response opposing that
petition, that the Commission has implied rulemaking authority to
the extent necessary to implement a statute governing the agency’s
express and implied powers and duties. Petitioner does not address
the fact that the statute does not confer Jjurisdiction over
hazardous liquid pipelines, however, or that section 368.03, the
statute at issue with respect to adopting the rules in question,
only confers the authority to establish safety standards.

The petitioner also argues that neither the existing
Commission rules nor the incorporated federal regqulations address
any environmental risks presented by natural gas pipelines in
Florida. 1In addition, the petitioner argues that the fact that a
natural gas pipeline project 1s already subject to federal and
state regulation 1s irrelevant in determining whether the
Commission should regulate natural gas pipelines under the Federal
Hazardous Ligquid Pipeline Safety Act.

In reply, Buccaneer points out that 49 U.S.C. §60109, asserted
by the petitioner to cover additional environmental risks, doces not
give either the USDOT or any state agency authority to regulate
environmental matters. Rather, it requires only reporting of the
location of gas or hazardous liquid pipelines that are in high-
density population areas or, for hazardous 1liquid lines, in
environmentally sensitive areas. Thus, according to Buccaneer,
there is no federal environmental authority to be exercised, even
if the Commission had authority under state law. Buccaneer agrees
with staff that neither rule serves any purpose not already served
by the Commission’s annual certification to the USDOT for natural
gas pipelines; and, to the extent the petitioner’s rules address
hazardous liquid pipelines, that the Commission has no authority
under Florida law to adopt such rules.
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Summary:
In summary, to the extent the Commission has the jurisdiction
to regulate gas pipelines, it is exercising that Jjurisdiction and

has adopted comprehensive rules. The Commission should deny the
amended petition of Friends of the Aquifer, Inc.

ISSUE 2: Should this docket be clcsed?

RECOMMENDATION: Yes.

STAFF ANALYSTIS: If the Commission accepts staff’s recommendation
in Issue 1, the docket should be closed.

CTM/
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AMENDED PETITION TO INITIATE RULEMAKING

COMES NOW the Petitioner, Friends of the Aquifer, Inc., and, pursuant to Fla. Stat.
Ann § 120.54(7), petitions the Florida Public Service Commission ("PSC") to adopt the rules
necessary to establish safety and environmental standards and regulatory programs for
intrastate and interstate natural gas pipelines and pipeline facilities located within the State
of Florida. In order to establish such safety and environmental standards and regulatory
programs, the Petitioner requests that the PSC adopt the rules necessary to accept delegation
from the United States Department of Transportation, Office of Pipeline Safety, to implement
the Federal Hazardous Liquid Pipeline Act, 49 US.C. § 60101 et seq. ("the Act").
Currently, there are insufficient safety and environmental standards and regulatory programs
wi;h respect to intrastate and interstate natural gas pipelines and pipeline facilities located
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the absence of the requested rules, the heaith and safety of the citizens of Florida, as well as
the environment of this state, will be jeopardized due to inadequate regulation of the safety
and environmental integrity of intrastate and interstate natural gas pipelines and pipeline
facilities located in Florida.

2. The responsibility to promuigate and to enforce safety and environmental
standards with respect to Florida inh‘aétate natural gas pipelines and pipeline facilities is
conferred at the state level by Fla. Stat. Ann. § 368.03, which authorizes the PSC to establish
standards for the installation, operation, and maintenance of naturaf gas transmission and
distribution systems, including gas pipelines, gas compressor stations, gas metering and
regulatiﬁg stations, gas mains, gas services up to the outlet of the customer's meter set
assembly, gas-storage equipment of the closed-pipe type, and gas storage lines. Fla. Stat.
Ann. § 368.03 states that it is intended that the requirements of the rules and regulations
promulgated by the PSC be adequate for safety under conditions normally encountered in the
gas industry. Fla. Stat. Ann. § 368.05 confers jurisdiction upon the PSC over all persons,
corporations, partnerships, associations, public agencies, municipalities, and other legal
entities engaged in the operation of gas transmission or distribution facilities with respect to
rules and regulations governing standards established by the PSC pursuant to Fla. Stat. Ann.
§ 368.03.

3. The autherity to promulgate and to enforce safety and environmental standards
with respect to Florida intrastate natural gas pipelines and pipeline facilities is conferred at

the federal level by 49 U.S.C.A. §§ 60105 and 60109, which are part of the Federal
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Hazardous Liquid Pipeline Act. The Act was adopted by Congress to establish and to
enforce safety and environmental standards for both intrastate and interstate natural gas and
hazardous liquid pipelines and pipeline facilities. The Act was intended to protect citizens
of a state by requiring that the responsible federal or state regulatory authority promulgate
r;egulations to ensure that natural gas pipelines and pipeline facilities are constructed and
operated safely and with adequate concern for the environment. Pursuant to § 60105, a state
agency having regulatory jurisdiction over safety standards and practices relating to intrastate
pipeline facilities or pipeline transportation is authorized to adopt standards applicable to the
construction and operation of intrastate natural gas pipelines and pipeline facilities. The
Jurisdiction conferred upon the PSC by Florida law to promulgate regulations for natural gas
pipelines makes the PSC a responsible state authority pursuant to the requirements of the
Federal Hazardous Liquid Pipeline Act.

4 49 US.C.A. § 60106 provides that if the United States Secretary of
Transportation does not receive a certification from the responsible state authority that such
authortty is asserting regulatory jurisdiction over pipeline facilities or pipeline transportation
within its jurisdiction, then the Secretary may make an agreement with a state authority
authorizing it to take necessary action with respect to standards for pipeline facilities and
pipeline transportation. The Secretary of Transportation has not received such a certification
from any responsible Florida state authority. The jurisdiction conferred upon the PSC by
Florida law to promuigate regulations for natural gas pipelines makes the PSC a responsible

state authority pursuant to § 60106.



5. There are no existing regulations that cover the complete risk of harm
presented by natural gas pipelines located in Florida. The regulations promulgated by the
PSC at Fla. Admin. Code Ann. r. 25-12.001 et seq. relate generally to the design,
construction, installation, and testing of natural gas pipelines, and deal with such matters as
r;:quired construction materials, design requirements relating to valves and joints, corrosion
resistance, leak surveys and gas leak reports, odorization, and accident reports. They do not
address any environmental risks presented by natural gas pipelines in Florida. The
regulations in Fla. Admin. Code Ann. r. 25-12.001 et seq. incorporate by reference the
tederal regulations in 49 C.F.R. Parts 191, 192, and 199 (1998). The regulations in 49 C.F.R.
Part 191 address reports required of pipeline operators. The regulations in 49 C.F R. Part
192 are similar to the PSC regulations referenced above, in that they set forth standards for
gas pipeline matenials, design, construction, corrosion control, testing, operation, and
maintenance. The regulations in Part 199 set forth drug and alcohol testing requirements for
personnel operating covered facilities. The federal regulations incorporated by the PSC do
not address any environmental risks presented by natural gas pipelines in Florida

6. By contrast, the Federal Hazardous Liquid Pipeline Aét sets forth standards that
require the issuance of criteria for identifying (1) each hazardous liquid pipeline facihity,
whether otherwise subject to the Act, that crosses waters where a substantial likelihood of
commercial navigation exists or that is located in an area described in the criteria as a high-
density population area and (2) each hazardous liquid pipeline facility and gathering line,

whether otherwise subject to the Act, located in an area that the Secretary of Transportation,
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in consultation with the Admmistrator of the Environmental Protection Agency, describes
as unusually sensitive to environmental damage if there is a hazardous liquid pipeline
accident. 49 U.S.C.A. § 60109(a). Section 60109(b) provides that, when describing areas
that are unusually sensitive to environmental damage if there is a hazardous liquid pipeline
alccident, the government must consider areas where a pipeline rupture would likely cause
permanent or long-term environmental damage, including (1) locations near pipeline rights-
of-way that are critical to drinking water, including intake locations for community water
systems and critical sole source aquifer protection areas and (2) locations near pipeline
rights-of-way that have been identified as critical wetlands, riverine of estuarine systems,
national parks, wilderness areas, wildlife preservation areas or refuges, wild and scenic
rivers, or critical habitat areas for threatened and endangered species. The current PSC and
incorporated federal regulations do not cover such environmental concerns and the
substantial risk of environmental harm presented by interstate and intrastate natural gas
pipelines located in Florida.

7. In determining how to discharge its responsibility under the Federal Hazardous
Liquid Pipeline Act to protect the welfare and safety of the citizens of Florida and the
environment of the state with respect to natural gas pipelines, the PSC may wish to consider
the regulations of other states. For example, the Commonwealth of Virginia has enacted a
system whereby the responsible state authority must accept the delegation to regulate
hazardous liquid pipelines pursuant to the federal Act. (See Va. Code Ann. § 56-553 et seq.

‘(Michie 1995) (attached as Exhibit A). Under the Virginia Act, the State Corporation
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Commission is authorized to act for the United States Secretary of Transportation to
impiement the federal Act with respect to intrastate and interstate pipelines located within
Virginia to the extent authorized by certification or agreement with the Secretary. In order
to carry out its responsibilities, the State Corporation Commission is granted the same powers
a; the Secretary is given under the federal Act. The Virginia regulatory system provides that,
for purposes of intrastate pipelines, any person failing or refusing to obey Commission orders
relating to the adoption or enforcement of regulations for the design, construction, operation,
and maintenance of pipeline facilities is subject to fines, as established by the federal Act.
The Commission is also under a duty inspect hazardous liquid pipetines and is authorized to
assess and to collect from every hazardous liquid pipeline operator an inspection fee to be
used by the Commission in administering the regulatory program established by the Virginia
Act.

Similarly, the State of California has adopted a Pipeline Safety Act under which the
responsible state authority is required to exercise exclusive authority over intrastate
hazardous liquid pipelines and, to the extent authorized by agreement with the United States
Secretary of Transportation, may act as agent for the Secretary to implement the Federal
Hazardous Liquid Pipeline Act and federal pipeline regulations as to portions of interstate
pipelines located within California. Cal. Gov't Code § 51010 et seq. (West Supp. 1999)
(attached as Exhibit B). The responsible state authority is required to adopt pipeline safety
regulations in compliance with federal law, including, but not limited to, compliance orders,

penaities, and inspection and maintenance provisions. The state authority is required to
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establish a Pipeline Safety Advisory Committee for purposes of informing local agencies and
pipeline operators of changes in applicable laws and regulations affecting the operation of
pipelines and of reviewing proposed hazardous liquid pipeline safety regulations adopted
pursuant to the California Act. Pipeline operators are required to file with the responsible
state authority various assessments regarding the inspection, maintenance, improvement, or
replacement of pipelines. New pipelines are required to accommodate the passage of
instrumented internal inspection devices, and operators are required to create leak mitigation
and emergency response plans as the responsible state authority mandates. Moreover, the
California Act recognizes that the protection of pipeline easements is essential to public
safety and protection of the environment. Section 51014.6 prohibits any person, other than
a pipeline operator, from, among other things, (1) building a structure or improvement within
a pipeline easement, (2) building any structure adjacent to a pipeline easement, if such
construction would prevent complete and unimpaired access to the easement, and (3)
planting any shrubbery or building any shielding on the pipeline easement that would impair
the aerial observation of the easement. The Califomia Act also requires the responsible state
authority to conduct risk assessment studies regarding hazardous liquid pipelines located near
rail lines and mandates that the responsible authority promulgate regulations designed to
mimimize pipeline accidents in such locations. In addition, the California Act contains
provisions protecting public drinking water wells. Pipeline operators are required to file

reports in the event of any rupture, explosion, or fire involving a pipeline. As with the
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Virginia Act, the California Act requires the payment of fees by pipeline operators fof
purposes of administering the Act.

The State of Wzishington has promulgated regulations prohibiting the location of
certain gas transmissio”n facilities within specified distances of buildings used by persons.
(See Exhibit C).

8 As demonstrated by the foregoing state regulation of pipelines, there are many
aspects of regulation necessary for the protection of persons and the environment that are not
contained in the PSC regulations and in the federal standards adopted by the PSC. For
example, the PSC regulations do not undertake to enforce the provisions of the Federal
Hazardous Liquid Pipeline Act, including the provisions for the protection of the
environment. The federal Act defines hazardous liquid pipelines to include natural gas
pipelines. The PSC is the agency that has been granted the authority by Florida law to
regulate natural gas pipelines. Accordingly, in order to discharge its regulatory obligations,
the PSC is required to regulate intrastate and interstate natural gas pipelines in Florida in
order to enforce the environmental requirements of the federal Act.

Moreover, the regulations adopted by the PSC do not establish a mechanism for
informing local agencies and pipeline operators of changes in applicable laws and regulations
affecting the operation of pipelines and of reviewing proposed hazardous liquid pipeline
safety regulations. In addition, existing PSC regulations do not mandate the filing of
assessments by gas pipeline operators regarding the inspection, maintenance, improvement,

~ or replacement of pipelines for purposes of identifying facilities presenting a risk of harm to



persons and to the environment. There are also no provisions requiring gas pipeh‘né
operators to design their pipelines in such a manner as to facilitate efficient and
contemporaneous monitoring of pipeline failures or potential failures. Existing PSC
regulations are silent with respect to activities potentially impinging upon gas pipeline
easements, which may present a risk of harm to persons and to the environment, and with
respect to the siting of gas pipelines near rail facilities and other installations increasing the
risk of pipeline accidents and attendant harm to persons and to the environment. The PSC
regulations contain no provision protecting public drinking water supplies from the risk of
harm presented by natural gas pipelines. Finally, the PSC regulations leave safety and
environmental enforcement substantially unfunded by not requiring pipeline operators to pay
fees enabling safety and environmental inspections of gas pipeline facilities.

9. On December 20, 1999, Buccaneer Gas Pipeline Company, L.L.C.
("Buccaneer") filed a Petition to Intervene in the Petitioner's original Petition to Initiate
Rulemaking before the PSC. Buccaneer alleged that its substantial interests would be
affected by the rulemaking sought by the Petitioner because Buccaneer has filed with the
United States Federal Energy Regulatory Commission an appliéation for a certificate of
public convenience and necessity requesting authorization for the construction and operation
of a new natural gas pipeline and related facilities in Florida. In its Petition to Intervene,
Buccaneer asserts that it has selected "a potential route that seeks to avoid adverse
socioeconomic and environmental impacts to the greatesf extent possible." (Petition to

Intervene § 5). However, Buccaneer's filings with the PSC belie the allegedly minimal
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environmental effect of the project and make plain why the Petitioner seeks the PSC'Q
regulatory assistance in protecting persons and the environment from the risks of harm
presented by natural gas pipelines. (See Exhibit D). According to Buccaneer, the proposed
natural gas pipeline would deliver 950 million cubic feet of natural gas to Florida. (Exhibit
D at 3). The offshore portion of the project would require 400 miles of 36-inch diameter
pipeline and would extend from a processing plant in Mobile County, Alabama to the west
coast of Florida, just north of Tampa. (/d). The onshore portion of the project would bisect
Florida, running from the west coast to the Cape Canaveral area on the east coast, and would
require approximately 250 miles of onshore pipe. (/d. at 3, 6). The diameter of the pipeline
built across Florida would vary from 12 to 36 inches and would be buried, according to
Buccaneer, with a minimum of three feet of ground cover. (/d. at 3). Buccaneer envisions
14 delivery points in Flonda, in Pasco, Polk, Osceola, Orange, Lake, Seminole, Volusia,
Brevard, and Bay Counties. Buccaneer anticipates that a minimum, permanent easement of
50 feet will be necessary to operate and to maintain the pipeline, but it also states that it may
need to acquire an additional 35 feet of temporary right-of-way during the construction
phase. (/d).

10.  Buccaneer's Petition to Intervene 1s evidence that existing regulations do not
cover the full range of safety and environmental risks presented by the proposed project or
by any natural gas pipeline in Flonda. According to Buccaneer, the adoption of new
regulations during the course of the approval process for the proposed pipeline would create

"uncertainty as to the regulatory scheme with which Buccaneer's pipeline will eventuaily
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have to comply." (Petition to Intervene § 7). Such uncertainty would arise because existing
regulations do not address the environmental and safety concerns encompassed by the
Federal Hazardous Liquid Pipeline Act. Buccaneer's Petition to Intervene also demonstrates
the urgency with which new regulations are required. If the PSC, as the state agency having
the duty to regulate natural gas pipelines in Florida, waits until after the completion of a
major gas pipeline project, like that proposed by Buccaneer, to issue the regulations
necessary to protect persons and the environment from the risk of harm presented by gas
pipeiines, then it will be much more difficult, if not impossible, to impose effective
regulations in the future.

11, For all the foregoing reasons, the Petitioner requests that the PSC accept the
delegation conferred upon it by 49 U.S.C. A. § 60105, as the responsible state authority, to
promulgate regulations necessary to accomplish the purposes of the Federal Hazardous
Liquid Pipeline Act.

12.  The rule proposed by the Petitioner with respect to the PSC's acceptance of the
federal delegation to regulate Florida intrastate pipelines and pipeline facilities is as follows:

The Florida Public Service Commission accepts the delegation by the United

States Department of Transportation, pursuant to 49 U.S.C.A. § 60105, to

regulate Florida natural gas pipelines and pipeline facilities. The Commission

will proceed to propose rules necessary to ensure the safe construction and

operation of Florida natural gas pipelines and pipeline facilities. The Public

Service Commission recognizes that its acceptance of such delegation Is

necessary for the protection of persons and the environment from the risks of

harm presented by the construction and operation of natural gas pipelines in
Florida.
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13.  Moreover, the Petitioner requests that the PSC adopt the rules necessary to acf
for the United States Secretary of Transportation to implement the Federal Hazardous Liquid
Pipeline Act with respect to intrastate and interstate natural gas pipelines located within the
State of Florida, to the extent authorized by certification or agreement with the Sécretary
pursuant to 49 U S.C.A. § 60106. The Petitioner requests that such rules provide that the
PSC will have the same powers as given to the Secretary under the Federal Hazardous Liquid
Pipeline Act to carry out its responsibilities in implementing the Act.

14.  The rule proposed by the Petitioner with respect to the PSC's entry into an
agreement with the United States Department of Transportation under § 60106 is as follows:

The Florida Public Service Commission accepts the authority granted to it
pursuant to 49 U.S.C.A. § 60106 to enter into an agreement with the United
States Department of Transportation to implement the Federal Hazardous
Liquid Pipeline Act with respect to intrastate and interstate pipeline facilities
located within the State of Florida, to the extent authorized by certification or
agreement with the Secretary under 49 U.S.C.A. § 60106. To carry out its
responsibilities in implementing the Act, the PSC shall have the same powers
act as given to the Secretary under the Federal Hazardous Liquid Pipeline Act.
The PSC will forthwith initiate negotiations with the United States Department
of Transportation in order to reach such an agreement. The Public Service
Commission recognizes that its entry into such an agreement is necessary for
the protection of persons and the environment from the risks of harm presented
by the construction and operation of natural gas pipelines in Florida.

[This space left blank intentionally]
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Respectfully submitted,

A K-l

ohn K. Folsom
Flornida Bar #25614
424 East Call Street
Tallahassee, Florida 32301
(850) 224-7192
(850) 224-9032 fax

Attorney for Petitioner,
Friends of the Aquifer, Inc.

CERTIFICATE OF SERVICE
[ hereby certify that a true and correct copy of the foregoing Amended Petition to

Initiate Rulemaking has been provided via regular U.S. Mail on this {~ Ok day of January,
2000, to the following:

Christiana Moore Richard D. Melson

Division of Appeals Richard S. Brightman

Florida Public Service Commission Hopping, Green, Sams & Smith
2540 Shumard Oak Blvd. P.O. Box 6526

Tallahassee, FL 32399 Tallahassee, FL 32314
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§ 56-553 PUBLIC SERVICE COMPANIES § 56-555

section, for the purpose of funding transportation improvements which are
related tooraﬁecte&bythﬂbﬂmad.%nmzeashﬂlbesetmmuluﬂaofﬂw
cents; however, the Commission shalt order that that percentage of each toll
which the toll established exceeds that neces to provide the operator wi
an amount necessary to meet the operator’s obli under § 56-8543 and
earn a reasonable return shall be committed to the fand. In addition the
operatn:,thaBaard.andfthocalgovunmentathmughwhmhthemdpum
may jointly petition the Commission to establish an additional toll amount to
be committed to this fund (1988, c. 649.)

CHAPTER 21.
Hazaroous Liqumn PoreriNe Sarery ACT.

See. Hazardous Liquid Pipeline Safecy
56-553. Title. Act,

55-554. Definitions.

56-585. Comrxission to implement the federal

§ 58-553. Title. — This chapter may be cited as the “Hazardoms Liquid
Pipeline Safety Act of 1994.” (1994, c. 51Z.)

§ 56.584. Deﬁniﬁons.—Forthe of this chapter:

“Hazardous li ” means “hazardous liquid” and “hi volatile liquid™ as
defined in 49 C.FR. § 196.2.

“Person” means an individual, corporation, partnership, association or other
bmntquentm;oratmstu,mm,morpermalnpresentanveof
any o

operator” means a who owns and operates pipeline facilities
as defined in 49 C.FR. § 195;

“Interstate pipeline” and “intrastate pipeline” shall have the same meanings

asdeﬁnedm49 C.FR. § 195.2. (1994, c. 512.)

§ 58-555. Commission to implement the federal Hazardous Liquid
Pipeline Safety Act. — A. The Commission is authorized to act for the
United States Secretary of Trans n to implement the federal Hazardous
Liquid Ptpehne SafetyAct,49 S.C. A “g §3 20011’0 2014, with. respect to
intrastate and interstate the Commonwealth to the
extent authorized c cahon or agreement with the Secretary under
Section 205 of the Liquid Pipeline Safety Act of 1979 (49 U.S.C.
App. § 2004). mocanymtmmﬁnesmderthzsmﬁomtha&mm
sion shall have the same powers as the Secretary in Sections 210 and 211
:i&hgolfg)zardons Liquid Pipeline Safety Act of 1975 (49 U.S.C. App. §} 2009

B. For the purpoees of intrastate pelines.anypersonfm.lmg or refusing to

obey Commission orders relating to the tion or enforcement of regnlahon.s
ﬂor the construction, operation maintenance of pipeline facilities

rary or permanent maunctlons issued by the be
ﬁned sums not - the fines dpenalhas edby§ 208 (a) (L)

ofth.eHazardnuaI.u.qu.\dPi e Safety Act of 1979 (49 U.S.C. App. § 2007 et

.), as
m% TheCommsamshallmandcoﬂect&omeveryhazardnushqmd

grntarmmpecﬂonfeetnbeusedbythe(lommonforadmm
eﬁ; authorized by this section. For purposes of
Lntex_'state pipe shall be computed based on the number of

SN E——
- EXHIBIT A 0



§ 56-556 - CODE OF VIRGINIA § 56-537

inspection man-days devoted to each pipeline operatar to determine
operator’s compliance with anipmvis:on of, or order or agreement issut}el;
under, the Hazardous Liquid Pipeline Safety Act of 1979 (49 U.S.C. App.
§ 2001 et seq.), and shall not exceed the costs of inspection and investigation
under this section. The costs shall not include expenses reimbursed by the
federal government. The number of planned inspections conducted on each
interstate pipeline operator shall be reasonable under the circumstances ang
prioritized by risk to the public or to the environment.

_ D. The authority granted to the Commission under this section to conduct
inspections of interstate pipeline operators and facilities in the Commonwealth
shall not extend to any official, employee, or agent of any political subdivisian
in the Commonwealth. No political subdivision shall have the authority to seek
reimbursement for the cost of monitoring the mons conducted by the
Commission under this section. Nothing in this ion, however, shall be
deemed to impair or limit the police powers of such political subdivisions
otherwise provided b{ law.

E. The authority of the Commission to act as an agent far the United States
Secretary of Transportation with respect to interstate hazardous lquid pipe-
lines shall become effective the first day of July next after the date the
ﬁomoﬁ §'ecetves a formal delegation of authority from the Secretary.

y G .

CHAPTER 22.
PusLic-PsivaTe TRANSPORTATION ACT oF 1995.

Sec, See.
58-558. Title. 56-687. Federal, state and local assistance.
56-557. Definitions. 58.-568. Material defaalt; remedies.
56-558. Policy. 56-569. Condemnation.
56-569. Prerequisite for operation. 68-570. Utlity crossings.
56-560. Approval by the responwible public 56-571. Pulice powers; violations of law.

entity. §6-572. Dadication of assein
%£6-581. Service contracts. 56-573. Soversign Immunity.
56-582. [Rapealed.} 56-573.1. Procurament.
56-563. Affected local jurisdictions. 58-573.2. Jurisdiction
56-564. Daedication of public propezty. 56-574. Preservation of the Virginia Highway
56-865. Powers and duties of the operstor. Corporstion Act of 1988,
58-688. Comprehensive agreement. 56-575. [Not set out.]

§ 50-558. Title. — This chapter may be cited as the “Public-Private
Transportation Act of 1995." (1994, c. 855; 1995, c. 647.)

The msumbers of § 58-35& throagh 58- Tha 1998 smendment substinied “Public-
575 were assigned by the Virginia Code Com- Private Transportation Act of 1998 for “Quali-
misgion, the numbers in the 1994 act having fring Transportation Facilities Act of 1994."
been §§ 56-553 through 56-572.

Effactive date. — This section is effective
July 1, 19986,

§ 868-557. Definitions. — As used in this chapter, unless the context
requires a different meaning: .
Affected lscal jurisdiction” means any county, aty or town in which ail or 2
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§ 50973

Ardele §
FUNDING
Section
50979, Disbursement of asets cpon termination

GOVERNMENT CODE GOVERNMENT CODE

¢ 51010. Legislative intent

It in the intent of the Legiaiutr
czeinaive safely regulstory and o
the axvane anthorized by agreems

§ 50979. Disbursement of sasets upon lermination of awsrd gystem
Upon tarrmination of the award systom, assets in the find shall be distursed in the fullowing order:
(s} An Jnount sufficient ta pay awards shall be retxined by the board.
{(b) An amount sufficient to pay reascnsbie sdministrative expenses spail be retained by the board.

6101508 Dmbue:m : plpeline operators; deiin
sccess; remsbyum-: mudy 510191  California hazardous Hgquid
o sneourage replscements and fm- ssfety fund: oreation:

Stats. 1908, c 365 (ABIM), ¥ 1, in the heading of Chapter X5 inserted “THE ELDER"
Addiiors or changes Indicsted by underiine; duisitors by asterisks * * *

of award system.

provements.

a0
.-
— 1Y
B -—

EXHIBIT

A —"

22

fadersl Hxzardous

'nmmn.md awct a8 a

(Amendad by Stats 1983, o 1222,
1@ USCA § 21 oL eey,

§ 510105 Definitions

As yped i this chapeer, the foll
(€) An muount sufficient to pay the General Fund loun aball be paid to te General Pud. (a) “Fipeline” includes every
(dJFromuyblhnceinthefundaﬂarthezhaveamamtahzveheenreuimdrrdisblmesd, mimtancen or highly voladle lig
Jdepartmanc's sceumuplated contributions, less a p. share of the amount retzined for reasonable! cntaining those substances locat
adminiseative expunses, lem the amount retuined to pay swards of that department’s voltnteers, shail tef wmmon cxrrier and B served by
refunded to the department. . servey by pipeline at least five :
(Added by Stars 1985, . 909, § &) (1) An intarstate pipaline subje
) A pipeiine for the transpart
Chapter 55 | ) A pipeline for the transpor
THE BLDER CALIFORNIA PIFELINE SAFETY ACT OF 1981 peroent or lees of the specified mi
(4} Transportation of patrolaun
Section Section Pipeltne tyanapar
51019 Legislative intent, 51015.1. Rise amsessment study; hazardous lie ;ﬂ& m’: f::h tacility
510105,  Definitions. uid pipelines nexr rall lines. where produced hydrocarbons ar
10108 Pipefines subject 1o federal safety acty  SLIS2 Rem  guverning has Bquill o frtber downstrears.
and reguistions. ]
glﬁ Regulsiions; adopdon: um 51016.3. Emmuérgm nnrnif hmrdoulh' © dehmrdc
5:012.3. Pipeline operatars; schedule of con- 510154,  Vaives and check valves; reguistions. g&‘m facit
formance with federal regulstions. 510165, Novemergency site alterstions; - .
510124 Inspection, maintsnance, improvement, proval; 1
. 51016, Valve spacing study.. ®) of 2 hazard
ol repiscomcnt sssessments TEETS 51017, Pipeline information data bese. velicle or terminsl facilities us
S1018. Nw“";'“i lines; dasign and co . 51017.L Pnii; :imldngmweﬂs identifice Tapartation.
uirements: internsl inspection de- ' P ; CF ) “Flow line” means a pipetir
req wn products near welle; notificatios
of treuting facllity or production siz:
= operators; pipeiine wellhead pro
510135, Tﬁﬂn‘ higher risk pipaiines list: risk tection plana. (¢) “Hydromatic testing” mea
m testing frequemcy regube 510172 Welhead protacoion ph;‘rqnllﬁou mmMmsmm-
51013, Rupoare, or reporis; W id tewt madiom.
Si4. Pmamm; manner of eonducting. ‘:hmby&au?inm B @ ,
510143  Notification prior to testing; observs~ 51185, Repaaled: “Lecal agency” means s cil
ton of testz. . 5101868, Fnforcement procesdings; regulatios (@) “Rural araa® means s locm
51014.5. Hydrostatic testing; cercification of re- far evnducting; civil penalty for vir} Sty or city and county, or othe
suits; test result reports. lation: detarmination of smount: o | hopping center, or » cummanity
51014.6. Plp‘e!heusmtr.buﬂdm‘.ugu:- Jeetion; disposition of panalties 0~ Hne” mesna s
. tion and shielding restrictions. 510147 Punishment for chapter violstions; sigh Potrolaum from » production faeil
51015. Mape and disgrams contingency plans ar marker offenses. :
for pipeline emergencies; xvailsbilily 510184, Ordﬁ'uﬂurcmpunma.
at records. mape, eic.; inspections; 5101%, Foes,
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stam |
e disbursed in the following order:
ward,

jos shail be retzined by the board.
aid to the Genersl Fuand.

Ive been retsined or disharsed, snch
uf the amounr recained far reasonable
that department’s volunteers, shail he

ETY ACT OF 1931

isk sssessment study; haeardous lig.
wid pipeiines near rail lines. .
egulstons governing hazardoas Hquid
reguiations; hazardous
alves and check vatves: regulations.
ondmergency site ziterations; ap-
proval: regulationa.
aive spucing study.
ipeiine mformation data base.
avlie drinking water weils; identifics-
tion of pipalines transpordng petrole-
um yl'"}:}l::ts near weils; notificagion
nl operatory; pipeline wailbwad pro-
{ecion

"silhesd protection plan regulations.

upiure, expiosion or thre reports: as °

siscance by State Fiee Marshal

apualed.

oforcement procwedings: regulstio
far enndticting; civil peualty for vio-
lhton; detarmination of amount: cul-
lection: disposition of penaities
insiment for chapter violatons; sign
or marker yffenses.

rders for compliance.

ma,

mual fae sesessments; interscaze
nibaiing operators delinquency faes.
iifornia haowdous Hogwd pipwiine
:ﬂm fond; ereszfon: deposit of
VY

3.5 nawrted “THE ELDER"
Hore by esteriaka ¥ ~* ~
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Gov'sB.NMENT CODE - §51010.F

§ 51000 Leglslarive intent

mwdmmhmdﬁam.mhsmFmWMm@
aﬂnmmmmmmmmmmmnm and, o
—e@mwwmms@mwmmmumwa
reasportation, and may et a8 agent Zr the United States Secretary of % implemen: th
M'WEMMWM(HUS.C.Su.maasq.)lmdfedﬂppeumureq
@Mswmmdmmm&wm_MMammw
m.;redanlcurﬂﬂadon.

(Amended by Statx 1983, c. 1227 § 1, eff. Sept. 30, 1983 Stats.]1988, c. 863, § 1; Stais.1988 c 995 § 1.

149 URCAL § 200] ot yeq.
5 510185, Definitions

A used 1o this chapeer, the following definitions spply:

“Pipetine ‘hduduauvhmmﬁpaﬂneuedtw&-wghmw
g&mmwmmmmnmmwwmpm
containing those substances locatad within 3 refined prodocts bulk loading tacility whieh is owned by ;
qmmarriarandiamndhyapipeﬁmotthummonm.andtaemmpanmom_m
saxves by pipeline o least five yuch feilities in the state. “Plpeline™ does not inciwde the following
{1} An interstste pipeline sobject 1o Paxt 195 of Tiie 49 of the Code of Fuedersl Roguistons,

(2} A pipeline for the transportation of & hazardoas liquid substanes in & gasscas ctate.

3) A pipuiine for the ba of crude oif that operates by gravity or at a sixess lavei of 2
pereent or less of the specifisd irinam yield strength of the pipe.

4) Transportstion of petrolemm in onshare gathering lines located in rarsi oress.

ipeline for the wranepicrtation of 3 harardous liquid substance affshore located apetresm fror
Qnﬁmdmmummwmm_mqmo
where produced hydrocarbons sru first separated, dehydratad, or otherwise processed. winchever faciit
i farther dowostTesm.

{6) Transpartstion of & hazardous lyuid by s flow line.

i the ion of 3 hatardous Bquid substance through an onshore productior
reﬂnmm' A."p:gaﬂmmwﬁw o iy, me Baeility, including a storage or mplant piping system amyociated with ths
facility.

' hazardous Logid substance by vessel, afreraft, tank truck. tank oz, or othe
vdndeta') W wmmm@a" ua:dm axcinsively *o traosfer hazardous liquids betwean thuse modes
transportation. .
(b} *Flow line” menns » pipeiine which Tansports hazardous liquid substances fom the well head ta
treating farility or production storags facility. N -

“Hydrostatic testing” means the application of internal preasure above the normal or maxin
Mgp@hamﬁdﬁéﬁmmmmﬁrawmdmm
(d) “Local agency” meaps & &ty, county, or fire protection distriet.

“Rursl " means o location which les outside the lmits of any mearporated or unincorporats
dt{;’wdty;ummy.o;mwwmmmaﬂlmmhusmmahmm
shapping center, or » community desalopment.

) “Gathering line” mesns a pipeline eight inches or less in nominal dimmeter that Qranspes
petraleum (fum » production facility. -

“Prodoction Sscility” mesns pipt squipment used n the exwaetion, rucave:
ﬂ&mbﬂiuﬁn wm:rdm@wwcmm (To:
» production ficility ander this definition, piping or equipment most be ased in tre procese of exracty
petraleum from the grognd and ransporttng i by pipellos.)

Y L AL




 §51010.5

. r
Gaciin
REing @ Evuyomofapipe&.
. F, nciumive, of Part 196 of Thje
ygen beresfber onended. in seordasce -
- . (1) On or bafoer July 1, 1984, ¢
~ g ol Ytle 45 3 Faton Clocia Section 195401 of Title 49 of the C
(Amended by S e 1222, § 2, off, Sept. 30, 1963, SEXte 606, ¢ 1407, § 1; Soatn.198, o 140L § I s pipeiise conetructed after Jzuna
Staza 1988, e 1195, § 1. MMc.SBMM§I;MMQm(&Bm}.!2:M}M,¢ or Wwhich
814 (AB&I2), § 1) {
. | () On ar before Jacusry 1. 198
Hlnornlausutumryﬂm fdmgdmcodequm
1997 Legislation oades lfective a or bedors Jeonary 1. 1998 [Srass.(ov] Teguistion under Amendment 195
Bection 14 of Suaxe.i997, 414 (4 BESE), provides: e IR GBI " doril 17, 1985, (effactive date. Ocu
“This 3¢ sirall beecane perstive only f Sexaia Bill 1188 Section 196,402 of Title 48 of the &
ﬂhim—mw&mumwmb (S} The . shall
Mﬂid'ﬂﬂe%ﬂtﬁﬂ!s(»ﬁeof}'n

) ; 3 : . X i
Mmamhjmbmmamuqmmwmm’mmu&cs«.mu o betare O oher 19, 1
nq.l,&:ﬂms_;!ﬂwrbﬁmActotlme.lwsiﬁl),andfedu-dpipelines:ﬁﬂ peevided {0 paragranh (D)
regulations. @O Onorbeﬁre.l‘w
(Arided by Stuts 1906, ¢, 943, § 2. Amended by Stats. 1999, ¢. 1277, § 2,) sy of x

Historical and Statuttory Notes i“'ﬂ'ﬂzwﬂnf:hgdm i pipaiin )
1989 Leglolacion “This act shall de known and may be cited ae e Code of Faderai
Section 1 of State. 1969, ¢. 1277 provides: Hatardons Ligwid Pipeiine Ansandmenza of 1089.° i :‘%mia'ﬂ-)gﬂ-ﬂmdmr
' (b)l"urmormﬁm
ﬂiemd"S-ecnry."

Marwh ¥

mm e 1270 § 5 ot
0L, § 2: Sutc 1988, < 1196, § 2)

Nmummumummswnummmﬁ R, DRprovement, o replace
smmwmmmhmdmmm ,
mmaa.abysw:.lm.amsa.as:p:nw;smw.cm.su; Stamio91 . Wf

Any pipeling inytajled at
ABTIS, § 1) 24 acted o whieh shows dimiish
§ 5i012. Pipeline safety advisory committes '-;._: B) Woea ;

dmsmmwg&m;- d 'M;{Sﬁuy' o -
informing agwacise mr@nhw changes in
alferting the oparatima of pipelines Mmmm

—_— o 24



.......

2. 865 (AB.199), § 2 Stare 1997

v regulations in campiiance with the
ling, bur not lfmited to, compliance
cuding amendments to those laws
18. ions adopting the mininum
zaruous Ligmd

e
e reguiations I [}
te and cation in tha Cal ]

sdoptad pursuant to this section to
< to public safety is slight and the

on
), ¢ 1277, 4§ 2.5; Stats 1991, c. 396

ion of those factors which the

* Cm&rpm
in g laws and reguletions
w liquid pipeline safety reguistious

shall represent pipeling operators.
“thﬂgm The
i nut less than once & year. The
imn for such meeting.

1252, ¢ 1

ns by ssteriske * » +

e 1401, § 1

GOVERNMENT CODE § 510124

!m;z:. Pipelinne operators; schedisle of conformance with federni regulations

Every oparutor of 3 pipellte shall conform the to the federsl rogulations in Subpaxts A
F‘ﬁdmorrmmqrm.aducmdfmw-mo.emmmumyz:
B e smended, In accordages with the following schedale:

o;wh&ir-deLlﬂﬁtthaMmmerhew i of sobsection {¢) of
s,ﬁ,.mmdnuawofmcmawmmmmm shall pply omly o

requiremesnts
‘#MQMMJmﬂLI&mdMMMMJ&‘nQII1991,?.:::%‘ which
;ﬁ%ﬂ or which operstes o a stress of 20 percent or [ess of the : ouniTIIm

() On of before Januxry 1, 1965, the ine operator shall me<t the requiremaents of Sectiop 198 42
o Titla 49 of the Code of Federa Opersiors of imirastets pipelines subject W federal
ﬁwwmme:mmmpmmwnﬂnsdmcauwm Regulations issoed

, 1985, (efective date. October 21, 1985—40 F.B. 15896 ot 3eq.). shall meet the requirermerts of
Section 196402 af Title 49 of the Code of Federal Regulations on or before April 23, 1987.

@) Tae shall mest the cathodie protection requirementcs of sabdivision (a) of Section

i

ot
196414 of Titls 49 of the Code of Federal Regulations as follows:
(A) On or befare October 21, 1986, 25 percent of the required cathodic protection shall be instailed.
(B} Ou or before October Z1, 1987, 50 pereent of the required cathodic protsction shall be installed.
(mmhum%mmmmmwwmmummmu

-

{4) Operstors of intrastate pipelines subject to federal regulation under Amendment 135-33 of Part 196
of Title 49 of the Code of Federal Regulations imsued April 17, 1985, (effective data, October 21, 198550
FR. 15886 ot spq.), shall meet the requirementa of Section 195.414(a), (b), and (c) of Title 49 of the Cade
of Federal Raguistions.

(b} For purposes of i thsfeduﬂregﬂaﬁomaf?utlﬂo{‘ﬁﬂewofthamq{?edw
m&em&w.‘whmitawhdu&duﬂ reguistions, means the “State Fire
Marshal.”

(Added Stxrs 1983, ¢ 1222 § 5. off Sept 30, 1983. Amended by Silats.1985; c 1407, § 2; Stare |886 c
1401, § 2; Statal988, c 1196, 8 I}

Library Beferences
Explosives &7,
C.1.3. Explonives % L. 3.
§ 510124. [nepection, maintenance, improvernent, of repiscement ssseaxment: filing requirements.

{@) Notwithstanding sny other provizion of this chapter. including, but not Bmited to, Secton 510123,
mwmmmﬁhm‘mmmwwkuLm“m
maintenanee, Improvement, ar feplacement assessaient for the following:

(1) Any pipeiioe or pipeling segments brilt before January L. 1960

(2} Any pipeline instailed on or aftar Jarmary 1. 1960, for which regular intarnal i '_ mnt.'rn

or which shows diminished mtegrity due (0 cxrosion or nsdwquete eathodie protectien

() When preparing any assessnent required by scbdivision (a), tre operator shail give priority
mmmnmwmﬁmwuawm,mm
mmmmmgmmmmwmm

ceamwmhmummsmmmhmwmmmw
Advisory Committee and pipeline operators, shail establish evaluation criteria for tee by a pipeiine
operstor when conducting any assessment raquired by sbdivision (a).

that conld act as barréers to the iwpecton. mzintensres, mpeovement, or I
including, bat not Hmited to. findings from the sludies required pursuant to Section 51015.06.

Additions or changes indicated Dy underfine; delelions by ssterisks = * *
83
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§51012.4

GOVERNMENT CODE -

(e thwmhwmmmdnwmum

(Added by Stars.1996, c. 973 (A B.349), § 2)

Historical and Statotory Notes

1996 Leglalation
m1ms‘am«mmm

“Section L. The Legislatore beruby finds snd deciares
sll of the fodlowing:

"t In the pasc several years, fipeling spills in Califor
win beve pased enfety hexarde to hﬂlppdl';:uud
serionaly inrpectod the envirooment,

“ie} Aocording to Uw Stete Flrw Marshal's repart, pipe
Buas constroeted before 1540 fesked at 2 rawe nexty 20
that of pipelines ronstructad in the 1980%, Two
that cofttribute o the high-leak incidence rate in
pipea,

the oldar coadngs oo the pipalinet and the higher operse-

“td) The Stxts Flre Marshal's report also found all of
Tollowing: .

«xternal carrosion thut wii eventuslly crose hakags.
“N A recent ivvestigation of pipeiine reguistory
ouwma by the Departnent of Fish and Came llld?;:
Office of Oi Spill Prevestion and Baspoene found that the
lacls of canmpiete and emily wocusaible pipedine jafermatien
frostreted ol spill respanise <fforty.

[eformation os pipeiines W wid ix sl prewention plaowing
and response efforte” )

“Sec. 5. Thia wet shall become opezative anly if Atsem-
bly Bl 1487 [Stars.199¢, c. T85] of the 199638 Reguier
Session it emxcte]l xd beckpes sffective on or befors
Japoery 1. 19977

§ 51013, New pipelines; design and coratruction requirements; internel inspection devices

{a) Any new pipeline constructed atver Jannary 1. 1984, and which normally operates Gnder coodittons
of copstant Sow and presscre, shall be demigned and constructed in sceotdance with Subparts C and D of

Part 196 of Title 49 of the Code of Federal

aathodiie protection which the State Fire Marshal detarmines is accepcatile,
i by gravity or operates at 2 strees level of 20 percent ar less of the spectfiad minimum

and shall inchade 3 means of leak detection and
: exoupt that 3oy * * * pipeline

 yiaid strength of the pipe shall meet these design and constractiou requirements on or before January 1,
1991 .

which
() Any naw nipeline op which constractan b

teanal

with th

memmmm&-Wdﬂmm'hm&nCWd

pordens of pipelines.

+

(Aroended by

Smta 1983, o 1222, § & off Sept. 30, 1983; Stats 1988, = 1196, § 3; Stats.1989, c 1277, § 1)

§ SI035. Testing: highet risk pipelines list; risk studies: testing frequency regulutions

reloented or replaced, snd every
Mdﬁhdﬁd&e%d!’dﬂﬂm&m

pipeline, sxisting pipeiine, or part of s pipefling system that has besn
piveline ot truneports & bazordous Lqmid substancs or
liquid substanes, shall be tested ia accardance with Subpert B (commencing with Seetian

volatile
} of Purt

) Every pipeiine not provided with propecly sited actomstic pressore relfef devices or properly
denigned presemw limitiog devices ahall be hydrostatically tested anmually.

mumwwmmnm'"
64
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GOVERNMENT CODE

(¢} Every pipeling over 10
tested evexy ¢

)
Wwﬁehahﬂhehydr
{d) Every pipeline over 1
testad

(fy Beginning on July L 19
to subdivigion (g) u
setisties any of the following :



5

e oy
* 1483 of the specified minjrgm

L_1990. shall be

all v jask camed 2
m e

£

GOVERNMENT CODE '§310135
@,Wpipdhnmmymgﬁmmdmﬁvﬁadwﬂhmcﬁo&mwh
jrosestieally wsted gvery three yeses, except for those the Stata Fire Marsha)' higher =

WMM&WWM. n_ . } 3 e ot mak

provided with effective cathodle protectios shall be

{d) Every pipeiina over 10 years of ige sud
; Wmﬂnmmtxtﬁnaﬂuﬂhﬁ%hﬂnﬁﬁudwm&

WMMMhMywmmm
{e) Piping within 2 refined products bulkc leading facility served by pinsline shsil be tested hydrosts.
Mg:ﬁ‘mdmwmmmg ordinarily transport.
hmmﬂhppngh@mﬁﬂaﬁmhddﬁpuﬂaﬂadthmm
ch of the pips. mmmmmmmmummm
“mmmamwmmmmm&mmmm
exxhodie protection. B&unhgiswe.ﬁmfmpndonmbehmﬂmdo{m
i 1990, and contt mntdl the ad by the Stace Fire
390, cu:h::ng reguistions adopted by the Marshai

1

8

|

E

|
??E

i

i
:

;
T

E
“

;
1

wmummmﬂ-mumw.wmmmam
preantre teol, dua ta corrosion or a defest in the prior thyes yesra For the parposes of tiis
the [angth of 3 pipeling with maore than two termini shall be the longest distaree betwesn two
termuivd slong the pipaline.
(5) Have expericncod & repartabls leak in the prior Sive
3 eardiied hydrostatie t




e

(i} Test methods other than the hydrostytic tests requirad bry subdivisions (b), (&), (d). and (e), mduding
ingpection byy imsamentsd internal mepeetion devices, may be approved by the State Fire Murshsl on an
individual busis. If the State Fire Marshal approvas an aiternative to 3 gressure test in an individual
cuoe, the State Fire Marshal may require thst the alterpstive test be given more frequently than the |
texting frequancies specified in subdivisions (b}, (¢). (d), and (el

) The State Fire Marshsl shull adope regulations before January 1, 1962, to establish what the Stuts
Fire Marshal deems to be un appropriate frequency for asts and inspections, including mstrumented
imtarnal tnspections, which, when permitted 28 3 substitite for tests required under subdivigions (b), (el
and (d), dv pot damayge pipelines or require them to be skt down for the testing period. That testng
akall in no event be less Mequant than is required by sabdivisions (b). (c), and (d). Each time one of
i i i on the ssme individual besis as under

sebsequent
intarvals prescribed by sabdivision (b), (¢), or (d), as appliczble.
t{Added by Stata 1983, c. 1222, § 7, . Sept. 70, 1983. Amended by Stata. 1988, . 1407, § 3: Stats.1988,
e 1401, § 3; Statal98s e 1195, § 4; StatslBE9, c 1277, § 4; Stam.1990, c. 856 (AB3SZD. § 1.5
Stats.1991 ¢ 386 (AB.T1B), § 2)

" Libraxy Raferences
Explosives o2,
CJS. Explosives §§ L 3,

§ 51014. Pressure tesis; manner of conduciing

(3} The pressure tasts required by subdivisions (), (c), and (d) of Section 51013.8 shail be conductad (n
aceardance with Subpart E (commencing with Section 196.300) of Part 196 of Title 49 of the Code of
Federni i axcept thet an additonal harhowr leak tast, as in subsection (c) of Section
I%Mdﬁdc‘ﬂoftheCodoufFedutlRegd.ﬁm.ﬁ:ﬂmbenqnﬂedmdumﬁl(ﬂ..
and (d) of Section 510135, The Stats Fire Mmrzhsl may suthorios the ase of lquid ng & |

over 140 degrees Fahrenheft or 60 degress Centigrade s the tost medizn. The Stats Flre
Maryhal shill make thess sutharizations in Pressure tests porformed umder subdivisions (b), (<),
and (d) 1 not an - change for esch section of the pipaline under test =
the o in excess of either 10 gailons ar the emm of one gallon and an smount ‘st 3 rate B
galons per mile equiveient to one-tamth of the nowminal imernal dxmeter of the pipe in inchex

(b) Test pressure shall be at least 125 parcent of the actual pipeline opersting pressare.

(Added by Statz.1968, ¢ 1222, § 9, «ff Sept. 30, 1988, Amended by Stats. 1985, c. 1407, § 4 Stata.1906.
e 1401, § 4: Stats.1989, ¢ 1277, § 5.

Historical and Staintory Notes
1983 Lagisiation.
Pamer § 510l4 was repetind by Stuts.]983, c, 1222,
§ & oL Sege, 30, 1953

§ 510143 Notifieution prier to testing; observation of tosts |
(a) Each pipeiine operscor shall nocify the State Fire Marshal and the local fire depertmant having fre
ptiot to condueting 3 hydrostatic test which i §
Toquired bry tsis chapter. The notificstion shall inehide all of the following information:
:;MMMMMJ:IHMW
Pealtic locerisn of the pipeiine section to be tastad and the loestion of the test eqaipment.
m«mm“s"."lmmwmuo-
a8
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(2) The dete and thne the tey

4) An invitation and » tel
what 0 In the ever
(6) The tast medimm.

(6] The mame und telephon
certifieation of the peat resalts.

{b) The State Fire Marshal =

(Added by Staty 1983, & 1222 .
« 12TT. § 55.)

¥ 510145, Hydroetatic testir

Murshal Tay charge 1 fee fo
prsuant o this subdivision,

{h) The results of the tescs :
firm ar person within 20 daye
review the resuits. The repor

(1) The date of the test.
@) A deacription of the piy
pipeline.

() The resuits of the test
(4) Any other test informari
{¢) The State Fire Mxrshal

. (Added by Stats 1988, c. 12

Stats. 1988, c. 996, § )
§ S10145. Plpeline easerma
x

Eﬂ%
Wit respect to any a
(1) Puild arvet. or creats
, arection, or creation

() This section doss 1ot pe
Fpeiltis easernent, i
perstion of the pipeiine.
(Addad by Stats.1984, c. 1238

Cortiary o1 to 22

Ream o,

Wetars 3nd Water Courees o

IS Curiern # 1p et

mduq,
Addiions or cin



;ﬂmmymm
vo, recent lesk history, pipel,
ing the eriteria (dentifled in
?-nmwhhhm.
=fted a8 required in subdivisiona
“’WWWMS:E-}{?

usive, the Staze Fire Marshal my,
Tewws WwH, or Iy other test o

nsioes (b), {c), (d), and (o), incindtny
'edbythoSthHuwun.
to 3 pressure test tn s indivi
e given more frequently than thy

+ion 51013.6 shall be conducted in |

1l1950i'1'it1e 42 of the Code of
ecified in subsectiun (c) of Seedon
1uired under subdivisions (b), (v,
use of liquid petroleum having s
he rest medinm. The Sate Fire
armed under subdivisions (b}, (c),
tion of the pipeline under test at
& amount computed at & rate in
lismetor of the pipe in inches.
wriling pressure.

£2.1980, o 1407, § 4 Staes.luns,

§ 51014.6

mmdand_dmedumi-mbemducmd.

4§) An Invitation and & mamber for local fre deoartmenws to call for Srther information on
s woant oi a jesic .

The name and telephane number of the independent testing firm or person responsible for
‘%a'ﬁndthemltmh:.

(b} The Stave Fire Marshal may observe tests conducted pursusnt to this chepter.
wdbyﬁiuu.lﬂ.c.lmd 10, off. Sepr. 30, 1983. Amended by Statn 1988 e 995, § 2; Stars 1889,
1277, § 8.5,

{ §1UI45. Hydrostatic testing ceycification of resulls; test resuit reperts

(a) When hydrostatic testing is required by Section 510135, the test resnits shall be certified by 3n
testing firm or person who is selected from 3 list, provided by the State Fire Marshal, of
wm&mamwmunywmsmmmu-mSmem
Marshal may charge & fee for coasideraton and approval of an independent asting frm or person
mm%Mmmumd&amﬁhmdmmmmmm
(b) The results of the tests required by Sectivn 510126 shall be submitted by the independant testing
frm or person within 30 days after complation of the test to the * * * State Fire Marshal, who may
review the resuits. The report shall show all of the following information:
. (1) The dste of the Test. ‘ .

@ A description of the pipeline tested including » map of suitable scale showing the rogte of the

(3} The results uf the lest _
(OMoMmmMmthMrww&anW' .-
() The State Fire Marahal * * * shail not supczvise, control, or otharwise direct the texting.

(Added by Statal9sS, ¢ 1222, § 11, off. Sepr. 30, 1963. Amended by Stas1986, c. 1401, § 4%
Stats. 1988, & 955, } 3.

i 510145. Pipeline eusernents: building, vegetation and shielding restrictiors

(a) Effective J 1, 1987, no person. other than the pipeline operator, shail do any of the fullewing
timreapudnomy%' e eagemment * " *:
(I)Bw&mwewaaMuwmmpipdhemmarpermi:the
building, erection, ar cregtion thareof,
(2) Build, erect, or erese a structare, fence, wall, ar cbeguction adjacent to my pipwline casement
memmmmmbﬂnmtwmm%g.
erection, or crestion therevf.
tb)NonMMMthhmhthwmdmm
obsarvation of the pipeline =sasement This suixiivision does not prevent the revegetition of any
distirbed within & pipeline easement ss & resuit of constructing the pipeiine and does not
Wmmammmm«mmmnunat&mmmdmmg
seasoual agricultural crops on a pipeiine casement
(c)ﬂisuﬂudmmtwwmampehwmmmmywuﬁqﬁna
MMMWMWQWMMMMMW
aperation of the pipeline.
(Added by Stats 1984, c 1238, § 1. Amendad by Stats. 1986, & 1401, § 5.

Liltvary Rafersnces

Carriers o] tn 22, CJIS Seam § 10
Steaun o1, CJ3, Waters b 258,
Wetars and Waaar Cournes ®Z10. .
CJS Curviam Hi 1 » 3 of sax, 14, 18 o 0q, 567 0

5T8 ot 20, :
Additions or changes lodicated by underfine; delelions by asterisks ©  ©

67
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' §51015 GOVERNMENT CODE

¢ 31015. Mapy and dingrams: contingency plans for pipeline emergencies: availability of records,
maps, ot inspections; yeariy review of contingency plara

(a) Evaypﬂhnmﬂmﬁbmu&edm.wmwm
amrmmmwmdmam%
wmmmmmmmmmmmmmm ich_shall inciude but_pot be

Mrtited to a0y ressonshle which the State Fire Marshal may require.
m)AﬁnﬂmomMmhwﬂaﬂeththwamnmmormpbm
mmwm%mmWMdmmmmeM

MM.MMmmem.MkhnhhMmmﬂ
mmwmmmwmmmm
) mwmwmmMammomwmmmmmym.
@mmmnwmmmam&m.mmmmam
pﬁhuomdmmmpﬁndmhhmmdmdwummmmm
yprerator is in complisnce with this chapter, )
:c)mmomhmmﬁwmmmwh«pmthmhw
mpondb@ﬂﬁaﬂlwtmawhalenﬂnymhdimmmdmﬂewmﬂnmpmfam
emergencies.

(Anended by State 1983, e 1222, § 12, u¥. Scpr. 50,

1983: State 1985, c. 1407, § §5; Seats.1968, ¢ 996, § ¢;
Staty. 1989, e. 1277, § 8.

Operation of § 51015.05 is contingant by ils owm terma, upon receipt of federal Mock grant

\a) mwmwmmamsmmmmwm
and data regarding the foilowing intraststs pipelines:

{1 Mah&-&hm@@dmbﬁﬁmwotmsw1&&udfwhw
tion of erads ol that operats by gravity or st a soress level of 20 percent or loes of the specified minivrm
yisld scrength of the pipe.

(2) Plpelines, ss defined in parsgrsph (4} of subdévizion (a) of Section 510105, osed for the tranaports-
tox of petroleum in onshore gathering hines locatad in rural aress.

@}m&nmmwuhtkmﬁrdmm.ummwmmﬁmwm
subdivision (a), inclnding pipeline locationa, ip, ages, and inspection histories, thet are in the
m&&-mwwd&.dﬁﬁuﬂ.mﬁdﬂt’.

(¢) The State Fire Maushal shail updste the data base snd ahall malce the

reguiarly information in the
dmhuavuﬂ-bkmmembﬁgndmunlmmndmm :

(e}m&aamwahnmdnclundydmmmmydlﬂmwh
mhd:vmm.ndwmmmmmwwcm
ments, incloding, bmmtlhﬂadtn.lurhwofm‘m.m&mdmmm
poblie policies, as may be identified by the Pipeiles Sefety

Mmhwkﬂn@ﬂwmum

(DThmudtﬁlthM&mMﬁhhdth This section shall beconw
mmymw«mmmmwa.umabymmmw
mw«mma&umwmmmmmwmum
Wmmﬂmnmmjm
mwmme_mmu!z Amended by Stxts.1996, c. 91 (SB.97B), § 52.)

-mwwlmwmmwm-'-
. 68
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j S10151L Risk sssessment st
w'rhaStanFireMmh:i.ai
snd interstats hazardous Hquid
The stody shall inclode. but (e ™

(1) Identification of sach of
pame of the railroad ne or tine

{2} Analywis of historie even
dersitnents. This anaiysis sha
as those within railroad yards ¢
for the Tanafer of ratrosd vehi

{8} Analysis of the feaxibilit

subject to spproval of the Stas
and dersiiments.

%) ldemrifiestion and analys
e operation of intrastate and

'(5) Analysis of the feasibikit

intrastxte pipclines caspectad
mirimum, thet analyxis shall in
way, and requirements for gzir

@) A pipeiine locxtad in a 0
(¢) Thia risk assessmen, sta

- by January 1, 1991

(d} It in the intent of the {
st foxth in che rigic asmesmue
Twistions wrovided for in Ser
QdddbySm.w.e.m

§ 510152 Reguistions gow

a} The Legislaare recogn
proximiry of rail In

fanhion, that their integrity o




-------

id“ah‘lemjnmd

1 510105, uped for
torleuo{ﬂu,mim

510105, used for the Lransparty.

'V of the pipelines describeg

A ——— - = -

§ 510152

mm"-m hazerdons llquid pipeiines near rail lines

_Mmandmsﬁkmsudy&nﬁnzwﬂhinm
hazardons p‘pﬂhu,wbd:hmhelmdnocmﬂnnm&um-nynﬁﬂm.

Mhdnﬁ,h:hmhﬁdmmm

qmdmmhw,mmlmmmmmdm

; pelines uamui:ofnlhud" tTain
makynlnh-ndiﬂummbmmm@rspeedrﬂhnamdmhchmm

-: p This
v § 'wmmwmmmumvmmm“wumw
F rhm#m“m&Mmhwmmm.

mdmedmmwrMommdemmm

deruilments.

.f&mwummmm;mwmmmmm
wdd '

dehWyﬂMMoﬂm
ogtents of hazardous lquid pipeiines. mmﬂmmhmﬁdmmhamnah
pyeterinl being transparted. .

n debﬁaﬂaﬂnmwmcmmmMeaMﬂnmmtdaw
Wm.ﬁngm»mmdmmm The technology may incdude. bar {8 not limited to:

(A Daignandplmentotdiukorsafmvm.

(B) Barriers or shields to help protect pipelites in the event of a deruilnent.

{04} Spdﬂmdngwwnqm«b.

(mmmummmmmmammnmwma the Stace
mmuﬁphemmmmmmumsmnmt&wmm
mmmnmdimﬁmudmdmnﬁngmyplmfarpimlhemdnﬂm.

(!:)Amminsmrdammﬂhtmdﬁedmdﬁm;

{e} mammmHmmwmwﬁmwmmmmLm
by Jamosry 1, 199L

(d} it is the intext of the Legislatire in ennsting thie section that the findings and recummendations
ummmmmsmﬂuwbymsmmwmmmm
ngnmmwid!wh&eﬁmﬂmﬁz.
{Added by Stats 1969, c. 1282, § )

§ S19152. mmwuwﬂw”nﬂlhu

(ommmmmwmmomm'mndhm
inmediste praximity of rail Haes. hmemﬁnmmm&umhdwdinmeh:
mmmwiMMawrhkmm.
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§51015.2 GOVERNMENT CODR| GOVERNMENT CODE

{2} Minimnn hydrostatic testmg requiremants for seswly constructed pipelines. § 51017. Pipeline informarios
(s)bmmn&m&mtwmawmmmqhmbmaﬂmby.m
mant,

{4) Minimms requiremants for periodic napeetions, ! iniormation on pipeline loecation.
(&) mmhmmdowﬁnndl“ywmmn

any pipeiine
(G)P‘roezdm-ufordudoph:;mdng.m' and implamenting coordinated emergency contnges- Transportxtion’s Office of Pipeil
¢y piaus prepared by pipeline and rui] operstors. These procedures shall alse provide for somsmitation ment required by Ardels 12 (a
mwmmmmmmﬂm}ommmmmmm Health and Safaty Coda.
(Added by Stazs.1989, c. 1262, § 1) e

§ 810153, Emergency regulations: hazardoas liqnid pipelines near ruil Lines

TheSwa&nMnnhﬂmzy,muninmofpubncm. sdopt emergency regulations which
iouhdhamdmabﬂhm&mthmm Notwithstanding any other provision of 1988 Lagislation
w.mmmﬁmmmmmm:nmmmwu Forner § 51017 wag cepaaled by !
Se:cbnamlﬁzmdupud.huthmmhydemelm

1997 Lagisistion
{Added by Stats. 1968, ¢, 1262, § 4 i o o ufS:;‘u.lnu
§ 510184, Vaives and check velves; regniations | B0 s,

(almwmu.wmmwddmmmm.mmm .
?M“MEMfWﬂMﬂﬁmnﬁiﬂﬁpﬂiﬂm.hwwmu ¢ 51017.1. Public drinking w
Hrrtes,

®) Each operator shall provide protaction for each valve and chieck vaive from wnanthorized operatice () Utilizing GIS-bassd loexzi
and from vandalism, .

§ 510165 Nonemergeney site alteyutions; spprovel; reguistions

(@ In the event of n ipzrastate pipeline rapture. lesk, ar sther incident which could atfect safe pipeitos | 95 publie drinidng wier weil
mwpmmpﬁmainm&mmem.w.m 2) The name of the water pt
rdon, of any other alteration shall obtxin priar spyroval from the State Fire Marshal :‘dﬂu:&munm%lsmm-

(b) Approval by the Stsie Pire Marshal of a repsir sabmittad by a pipeline operstar i Henlth Safety Code.
mmmmmwmﬁwmmmmw the Stcte Fire Marshal pursoss
Jrior approval to perform repaire &8 specified in subdivisian (a). .

(c} The State Fire Marabal may adopt regulations to fmpiement subdivisions (a) and (b).
(Added by Stsis. 1989, = 1282 § 6.) .

} 51018 Vuive spacing study

The State Fire Marsbal shall study the spacing of valves which would Hmit spillage into
mwmm“ammmmm%m
h " ot to

(Added by Stera 1989, c. 1277, § 65)
' Historical sod Statatory Notes
1988 Legislation

Pu-l&lﬂlm-uhdb:mox.lﬁ.
# 13, snd repualed by Sun 1988, ¢, 996, § &

mwmmwm.mhym*"
()

19




thﬁhmﬂdaﬁmwem
te clegnnp, iy :
Marsitel Tepair, reconstrue.
d by 2 pipaline opuratar 2
Fire Marahal, shall comexttity

n% (3) and (h),

limit spillage tto standard
' bigher ground, J¢
roteet Callformia’y .

4
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' GVERNMENT CODE § 51017.1
§ 1. Plpsifne information dain bas

Histoedenl and Stanctory Notas

1988 Lagisintion ' . Former § 561017, sdded by Stas1998, ¢ 978 (A B340,
Farmer § 51017 wan repmind by Stata 1388, . 996, § 6, § 2, relaing fo ¢ pipeine [Bforiation dets hese. s
1907 Lagisiation repesied by StE100T, c. 514 (ABSOT), 4 2 See this

Operative effoat of Stata 1997, < 314 (ABEID, e
Historsenl and Stamtory Mot uoder Governmsnt Code
§ 510104

§ §51037.1. Public drinidng water wells: jdenttfication of pipelines transporting pecrol
qcts near walls; notifieation of operstors: pipahnnllhndwdacﬁonph:nm

(a) Utilizing GIS-besed locstion informstion fruished by the Stats Department of Health Servicss and
mSqumcmmuMmmmm&sﬁumwM
detarmiine the identity of eseh pipeline or pipeling segmunt: thet is regaisted by the Staza Fire Marshal
parsuant to this chagter that transports petrolesim product when thst pipaling {8 located within 1,000 feet
of » public drinidng water well,

(b} With assistance from the Stats Depmrtnant of Hesith Servicss and the State Watar Resowrres
Contyol Bosrd, the State Fire Marshal shall notify the operstar of the pipelines identifiad in sabdivigion
(a} of the following (nformation:

(1) That the specific pipelice or pipaline segment has been {dentificd as being located within 1,000 foet
of u publie driniing water well,

(2) The aswe of the Witer purveyar and the locution of the pablic drinking water wall affected. With
sdvice from the GIS mapping advisory committes, ceated pursuant to subdivision (b) of Section 25299.97
of the Hesith and Sefety Code, the idantification of tha pipalines and notifiestion of pipeiine ownars by
the State Fire Marshal purszant to subdivision (3) snd tris subdivigion shall begin once the GIS magping
systemn crested by Section 2529997 af the Health and Safety Code is able to provide scowrvze and useful

information on pipeling and weilhaad locstions, .

{c) Each pipsiina aperstor notified pursusnt to subdivision (b} shall prepare a pipeline weilhead
pisn as required by Section 51017.2 and submit the plan to the Stats Fire within 150
duys foom the date of cither raceiving the notification specified in subdivision (), or adogtion of
reguiations by the Stats Fire Marshal puruant to Section 81017.2, whichever is latar,

{d) With the advios of the Stots Depsrtment of Heslth Secvices, the State Water Essotrees Conomil

inte Californis regioual water quality contrel boards, and local water parveyors, the State

wellhead protection plan submirted by a pipeiine operacer, and approve
by the State Fire Mxrshal

Dertration: Farmer § 51017, sided by Stats 1998, <
978 4 4.

|

:
i
!
i
!
E

{(#) Each pipeline cperzior having a weilhend protection plan spproved by the State Fire Marzhal
parsuant {o subdivizion (d) shall evaluzty that plan af least once avery (Ve years to ensure that the plaa
is in compiianes with the carrent reguistions establishod by the Stace Fire Marshal purmmac to Seetion
510172 The pipeiine opersicr shall provide either written doctnentaifon o the State Fire Mareiod thas
the previvualy approved weilhead protection plan has been eviinxted and that Do changes are warranted,
o subrait a new weilhesd protection plan ta rernain In compliance with existing regnistions or to mest the
requirements of regulations adoptad since the plan was approved. ]

Additions. of changes indicsted by undertine: deletions by asbarieks = * ¢
C. 1

33



. §51017.1

mmm&.wubmmmbdmm(c;mymmsmmwhmm
an exempcion from the i of subdivizian

‘Cantrol Posrd. the State of Heith
boartie, and loeul water

dmmmmqmu-dmnmwmmmkwdmmmam

mwmmmm,mnwmbnmmumhmmm'

a)%dmmmnmmmmmd fhbriention
mmmmdmm&gmmm feasikility of
mm«mmﬂmm; '

2) Hydrogeo
mbuumwdepth.mmwmhuﬁmauﬁnh

@ Wueveup-mn.m:depcharmuuwmm&m

(4) Thenmdﬂnn:dandlhlbi&ytomimmwbﬁcdﬂnﬁn‘mwk

(5 mmahmmﬁqmnmyw«mmmkmmmgmm.
(Addad by Hats.1997, ¢, 514 (A B592), § 4. Amended by Stars.1998, o, 485 (AB.2%0%), § 91

Historical and Statutory Notes

1998 Logistation

Sabordination of lagisletion by Stetalove, o 485 (AB.
MNMMMMMMSW
ﬁNmmd«Bm&mcmdmcndlim

13T Lagilation
Operative effoct of Staln 1997, ¢ Si4 (ABSR), se

MMWNMWGWWCM.
§ 510106

§ 510172 Wellhend protaction plan reguiations

(Addad by Stats.1997, o, 514 (AB592), § 6.).

GOVERNMENT CODE |

bﬂm!mhusdpmghiﬁty,q&uﬁnnmdnbdtydymﬁmﬁw,

1997 Logislation

Oparstive offect of State.l0¥7, c 814 (ADS, sew
-Md&m&u“ﬂm%
L 51T :

§ 51018, Rupiure, explosien o fire reports: masistancs by Stute Five Marshal

{0 Every rupore, or a pipeline, . ,
<xmupied by schdivizion (%) of Section 510005, and including p.g:ﬂn. underguing testing, shad be .
lmaaﬂ:,rmmdhy:hnwmopmmﬂnﬂn .

m«mwwmmwm-"
T2
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including & ppeline system otherwiss f
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(BX1) * * * Tha Office of
of the who shall i
or & or aupic

s all public agencies on ser
(2} Far parposes of this s
of the “tncident commmder

(¢) For poarposes of this se
thet oceurs Juring hydrostar
or flow jine m a rural ares, o
liss than Ave baryels, when ;
thersby. does not commtitgre

(¢) This section does ot pa
(ﬂh@taothuuinm
permitting sgency,
‘ This seetion does not 2
Section of



GOVERNMENT Copy

18 State Fire

GOVEBNMENT CODE

§ 510185
;o8 sod o the Office of Emargency Services * * ¢, [n addition, the pipeiine opersoar shaill #ithin 30
2% =3 the ruptire, expicsion. or fire fle & IeporT With the Stste Fire Marskal conining all the

Mm&mmmMmﬁhmmmmmmmm

@ng'."zheOﬂac{Em:gnchﬁm"‘ the Jtats Flre Marshal
of the ingident. who shall immadiataly dispatels his or ™ scens. The Stite Fire

or his or her empioyees, upon arrivel, shall provide tachnicsl expertise and advise the sperator

and afl public sgencies on activities Deeded to mitigate the haerd,
(2) For purpases: of this subdivisian, the Legislatnre dues not intend to hinder or disrope the warkings
Wmm’b&hm»mﬁh:wm&mﬁ

(¢) For purposed of this section, “rupomre” indudes every Unintentional liquid ek, induding axy leai
that ocenrs during hydrostatie testing, except that  crude oil lesk of less than five barrels from q pipeline
ar flow line in a rural ares. or any erude ofl or petroleam prodnet leak in any in-planr piping system of

' _mhmm»m#mnWWMummyhm

thereby, doas not comstitute 1 rapnmwe for purposes of the mporting requirements of wmbdivision (a).

follewbng reguiabed pipeifnes * * ¢, total langth of reguiated piggable pipeline
.. 'htnqlmﬁTcdhm' * ‘,_g_mcnlngﬂn‘r-zhm‘ * ¥ _ouruber of leaks during

study period * * °, zverage apill #2e * * ¥ _average demage per incident ® © *_avarage age of leak pipe
*'c *_sversge distoetar of leak pips * * *_Infurles during stady period * * * s of the leak or wpdl
"?;%::lﬂ-durhgamdypchd"‘mm-‘ * * deemed spproprists by the

{e) This section doea not preempt any other applicables faderal or stata * * * reporting requirezient.
(0 Ezcept a5 otherwise pravided i this section and Section 56897, 2 votifiextion made pursuant to this
section shall satisfy my hmmediste notfieation requirement contafued in iny permit issted by

permitting Agency.
gg!mmdoundﬁim pipeline Mmhvdvgno;;Meaudedisgﬂb under

Secnon 3233 of the ode, niess the smil mvulves 5 or sxplosion.

(Amended by Stata [982, ¢ 1222, § 14, off. Sept. 30, 198R%; Stmes 1984, c, 1238, § 2: Statx 1985 o 1407,

7 6 Staral9RR, e 1401, § 6 Statal38R, c. 996, 5§ T) Stats. 1990, c. B6S (A BISIT). § 2; Stars 1094, « 731

(AB3S21), § 1; Stats.1994, ¢ 1214 (AB.3404), § 4.5; Stara. 1995, c 155 (A B.204), § 2 Stars 199, c. 605

(AB.1376), § 20

Historical and Statatory Netes

1984 Layisistion this sention by § 4 of SR 1994, & 1204 (AB.3404}, fatled
Ameadreent of this sectiog by 3 1.5 of Stxtg 1994 ¢, 731 '© bucome operative uxier tw provisioss of 3 11 of thet
(AR 3I521), fuiled te hevome oparstive under the prowi- Ak
sioma of § 4 of thee Acc. Seetion afected by twe oFf mofe UTE af e Sxhe
Under the fovisions of J 11 of SoralWe, . 1214, the  Swumion of The jegiaismre. see Gomrimmi Cade § 9606,
Sesen,

1904 amandmency of this ssetlon by < 731 (A H4821) and Lugisiaive findings awd decizrations reiscing t
e 1214 (AB.3404) were given cffoct and incorpormted in 1994, < 1214 (A BJ3404), 3en Hibsorjenl and Ststatory

the form et lorth in § 45 of . 1214 An womdment of  Notes cnder Gevwrtopent Code § 3589.T.

uwa

Law Rariew and Jowrnal Commentaries

Baviaw of seloetnd 1906 Califurnia lagialation. 27 Pac.
LJ. 349 (1909,

} 510188 Raepealed by Stazs 1968, c. 996, } 8
Historical and Staturioey Notes

The repealed saction, uidod by Stats. 10T, <. 1222 4 15
Talated to loanl agency esforeement and feas. .
Adiditions or chenges Indicsted by underfine: deistions by astarisis * * *

3 .
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GOVERNMENT CODER

ng cvil penalty for violation
peoaition

cu and the contant of the noties of

1o fingl ordar, amended arder
I ba consistart w Soal
" of Title 49 of the Code af Federaj

ns sdopted purstant to subdivision
d pursuant ther.to, thet persos ia
0.000) for wach day that viclation
undred thousand doilars ($500,000)
penalty, the ——

18 penaity, the State Fire Marsha)
} a5d, with respect to tha peraon
lstary of priar vialations, the effact

‘hin chaptsr or » regulaton isged
{ina of not more than twenty-fve
sars, or both,

/a8, or destyo i
‘wgmﬁg
2t} a term not to

L. 1989, ¢ 1277, 8 8)

-

t
E.;
i

GOVERNMENT CODE §5 51020 to S12¢
. L}

mmmummm«mmwmmhmwﬁ

degte Five Marshal * = * in carrying ou this chapter. * ¢ ©

(Added by Statz 1988, ¢ 1222, § 20, off. Sepc. 30, 1983, Amended by Stats.1988 c 396, § %)

- Historiczl sod Statutory Notes

1953 Logininilon.
Formwr § 51018 was repealed by Jacai9fd, c 1222,
J 19, off Sept. 30, 1983 ]

§ 51919.08. Asnuxl fee ssseswments: interstate pipeline oparsters: delinguency fows

If the agreement spacified In Section 61010.8 is smared into, the State Fire Marshal Tuy assess an
mmmwdmmmmm:wnwmmmm.
described in the agreemnent, an aznual fem for the purposs of emrying out this chepanr. The Stae Fir
Marshal may sesess this fee for expenses Which will be incnred during the following yesr. The pipaiin
mﬂm&hhﬂmbﬂdhﬁoﬁm&ew

The State Fire Marsii may imposs s delinquency fee of 10 percant of the snual fre if the intaryo
mmmmwpymmwmwmmwdhmmmﬁma
inberwtate pipeline operstor shall pay interest ou that portton of its anoual fas 50t paid within 60 days :
the rata of 15 percent per annum from the date of receipt of the bill undil peid.

The total xpount of the fee collectad pursmant to this section sod Section 51019 shall hat =xceed
mwmcmmmwmmumw.mmmmm
exrrying out this chaptes.

(Added by Staty. 1986, « 362, § 1)

§ 510181 California hezardous liquid pipeline safety fund; creation: depusit of fess

(a) Thare is hereby crested the Caiifornia Hazardous Liquid Pipeilne Salecy Fand, consisting of ¢
Laocal Training Account ® * * and the * * * Pipeiine Opurstions Acecunt. '

(b)ﬂﬁlmmhwaDlQndﬂomm&dmmm"’P‘.pu.lil
Operstions Accoant. The money in the accouns is svallsble, apon sppropriadon by the Leyisiature, to d
Stute Fire Marshal for the parposs of carrying out this chaper ® * *.

a h &
(Added by Stsin.1983, c. 1222, § 11, eff. Sepl 30, 1988, Amwnded by Stata 1586, ¢ 883, § 4; Star.19F
c 996, § 100 Sests. 1991, o. 306 (A.B.T18], § ) .

Chapter 5.6

CALIFORNIA OIL REFINERY AND CHEMICAL PLANT SAFETY
PREPAREDNESS ACT OF 1891 (REPEALED]

Chapter 5.9, added by Statx I99L c 84 (AR200) § 1. comaisting o §§ 51020 to 51088, was
repealed by Staix 1991, ¢ 924 (AB.100), § 1, operaiive Jam. 1. 1997.
§5 5IN20 te 51026, Rapeaied by Stars. 1991, . 924 (AB.100), § L. operative Jun. L 1907

Historieal and Staintory Notas

sdded by Stats 1991, ¢ %26 (A.B.  Secdeu 51028.6 was mhended, priov to repesl by Su

The
196L ¢, 68 (A-BI96L 3 L

repesied soctions,
100), § 1. reisted ™ ol retioery snd chemieal plxot swiedy
mﬂd_ -
Section 51081 was sowonded, prier to repeal. by Stats,
100 - S {ARZNIN. ¥ T3

Annotations Under Rapesied Sectioms
SECTION S1020
Historical and Statwtery Notes
Forroar § 51020 was repeslad by Sita 1983, c IFZR
# 2. of. Sept- 20, 1985 snd was by Sbace 1998, =, 998, § L

Additions or changes indicated by underiine; delelfons by ssterisks ~ * ©
»
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WAC 480.93.020.
Proximity considerstions,

G as tacilities having a3 maximum operating pressure greater than five hundred psig shalil not
be operated within five hondred feet of the places described below without prior written
authorizadon of the commission, unless a wziver previously approved by the commission
continues in effect:

(1) A building intended for haman occupancy which is in existence or under construction prior
to the date authorization for construction is fiied with the commiscion, and which is not owned
and used by the petitioning gas cowpany in its gas operations;

(2) Property which has been zoned as residentisl or comumercial prior to the date authorization
for construction is flled with the commission;

(3) A well-defined outside area, such as a playground, recreation area, outdoor theater, or
other place of public assembly, which is occupied by twenty or more pcoplc, sixty days in any
twelve-month period which is in existence or under conmstruction prior to the date
authorization for construction is filed with the commission; and

(4) A public highway, as defined in RCW 81.80.010(3).

In requesting prior written authorization of the commission, the petitioning gas company shail
cerdfy that it is not pructical to select an alternative route which will avoid such locations and
forther certify that management has given due consideration to the possibility of the future
development of the area and has designed its facilities accordingly. The petition shail inciade,
upon request of the commission, an aerial photograph showing the exact location of the
pipeline in refercace to places listed above that are within five bundred feer of the pipeline
right of way,

[Starutory Authority: RCW $0.01.040. 92-16-100 (Order R-375, Docket No. UG-911261), § 430-
93-029, filed 8/5/92, effective 9/5/92; Order R-28, § 480-93-029, filed 7/15/71; Order R-§, § 480-
93-020, filed 6/6/69, effective 10/9/69.]

WAC 480-32:030

Pmscﬁ'bed arexs.

Gas facilities having 2 Daximum operating presyure between two hundred fifty-ons psig and
four hundred minety-nime paig shall not be operated within 100 feet of the places described
below without prior written authortzration of the commission, uniess a waiver previously
approved by the commission continues in effect:

(1) A bailding intended for haman occupancy which is in existence or under construction prior
10 the date authorization for construction is flled with the commission, and which is not owned
and used by the petitioning gas company in its gas operations; and

(2) A well-defined outside area, such as a playground, recreation area, outdoor theater, or
other place of public sssembly which is occupied by twenty or more people, sixty days in any
twelve-month period, which is in cxistence or under comstruction prior to the dute
authorization for construction is flled with the commission.

AT
EXHIBBTS C



The petition shall include, apon reguest of the commission, an aerial photograph showing the
exact location of the pipeline in reference to the places listed sbove that are within one
bundred fecr of the pipelime right of way.

[Statutory Autharity: RCW 80,01.040. 92-16-100 (Order R-375, Docket No. UG-911261), § 480-
93-030, filed 8/5/92, effective 9/5/92; Order R-28, § 480-93-030, filed 7/15/71; Order R-5, § 480
93-030, filed 6/6/69, effective 10/9/69.



BUCCANEER PIPEUNE PROJECT
Executive Summary -

Williame.

500 Sauth Farido Ave,
Lakedand, Fla. 3380]

The company

Barsad in Tuisg, OK.. Williams is rhc |urgea!wolum¢ frans-

parter of natural gas in the United Siotes and one of the
fotemost buidders of pvpelln.s in tive world. Our 2?000-
- mile natural gas pipeline network extends from the East 1o
the West Coast and hom Mexico to Canada, delvaring -
rouddy 16 p-rtanlof'allfhenahralgusund in the Ummd

' Ncwmlgas e L :
deamr-hummgnqturulgmus ll-e Fuol of cho-oeformdus
tricl and commercicl users searching for ways to reckice air

' pollution and eosts. Flarida’s comenitment 1o being i coms

. plmomihﬁanmAsrAamdencgom .
" and industrial vsers that now rely on coal ar ol to fuel their

- plonﬂamloo&mgronafurdgma:ﬂ\urpﬂm?fud
- ssource for new capacity. This could 'spare the state millians
of tons of suifur dioxide, curbon monox:d-ond Fimpame
ulgte matter, .. -

As one of the fastut gron-rll'lg states in the mun!ry Flondn
has identified the need for an additional 10,000 megawatts
of sleciric generating capacily by the year 2007, Morida-
residents hgve increasingly demonded the use of namral’
gasbhdpnﬁﬂnﬂhsmgms@mnuds
bumd:somo‘&ndmeﬁqnd«nsmmlm

‘ﬂulu«mhﬂm’npa I
W‘lﬁmmﬂsoonbugnemdudmgpd:marysumon
public & private propecties in several ‘counties in Cerwral
. Forida to determine tha feasibility of consiructing a natural
gos pipeling 1o scfely sarve the siaty's grewing natural gen
reads. nnmnvyngquuﬁmnmﬁthmo‘
bringing more inéxpensive and mramcnbily safe natu-
mlg«bﬁwﬂnmwm . :

Wlﬁmr:wdflngmndmmhrhmﬁm
nummd‘m:mpodonpmpoﬂymandthemm
ment by maximizing placement adjocent to existing .

w‘lhoms ‘will ask your couperuhon “during the sumymg
process. This process does not invoive any conifrudion and

s relatively simple. Survey crews, usually consisting of four

paople, will surwey o variety of potentiol pipefine rowvies.

This involves using survey equipment o take cartain gec-

grephical measurements. The survey procass can take
saveral hours on a normal ract of land. Surveyors are

: dimdadbmu!humwmandcmmnfaryour
..:mrvdmns'hswm : Co

" The lcnd survcymg is nsaﬂy Hn bag:nmng oi the project.

.:'_‘B-hrncpnpdmncmbocmﬂmdd Willicms must receive
Qpl'uvolfrom!hnﬁdwa Enemywc«nmtmn
- {FERC), th.hdudwwhsd\ngdduﬂummlwdlon
of intersiote notiral gas pipelines.. In addition, Wilkarns
. Mobhnmmussld.cwdbaﬂponmaadcunp“om -
" enviranmental impact study (EISL This enfire procass is

ctpechd to last more than a year and ndudu s:gmﬁcant'

- mput Fnom the puHu:

Our Commﬂmcm : ) s

Williams infends o work with communities and cifizens fo
‘salact o pipaline route that mflects the coﬂmom!fs interests
and needs and is in line with the technical and environ-

,men&d rup:remera of .wppiynng ndu'al gns :qHy cnd
S e DS rol'n pupehﬂ- prq.a axists to sarve cansumers in Flondq. _
Theredore, Wilhiams looks forward o partnering with com-

‘munities throughout F‘ondatoenwrerhunhu prqod' is the

-

buhrmnbc

Bm dunng the oarlm stages of fhe prqud Williarns is
" dedicoted to communicating fully with cifizens to ensura that
. we undarstand the ‘community’s needs and interests with -
p 'ngurdloli'npmpcndpcpdnmwomldnmaﬂ
', :questions and _be responsive to_ Florida’s consumaers
‘hnughmhm?emweaom&bkdmym.
_-'_b oddress your questions. Please call us ot 1-888-214-

WSudhanrm«wWandwmll ‘

right-ef-way and ‘ulilily corridors. We are commitied 1o rupondtcyoudnrcﬂy
. building g pipeline that is good for Florida ond its citizens. .
Thet means the pigeline will be safe for consumers, the com- 2/99

Muniry and the environment.

EXHIBRIT4 0D



Williame.

BUCCANEER PIPELINE PROJECT -~ 500 Souih Florida dve.
R ~ Lokeland. Fla_ 33801

_ Abour W'lllcms = -
During the past %0 years, the Wlhums name has be:ome synonymous with enorgy innovation and frust. Based

in Tulsa, OK.. Williams is @ $17.8 billien energy and communications corporation wirh opemnon.s in all 50
states. W'Ihams has oporahd in F!ondu For more thn a d-cude ' : "

As the |arges|‘-volumq fransporter of nolurul gas in Ihe Urmed States, Wlllqrns has sstablished itself a3 one of
the foremest builders of natural gas pipelines in the werld. Its 27,000-mile natural gas pipeline nefwark extends

from the Eaat to the Wast Coast and from Mexice o Canada, delivering roughly 16 percant of ail the natural

_ gas used in the United Shates. This w:sf plpelmo nd'wori: mcludes more H'lan 3 OOO rmles oF pupdme located
. of'Fshore in the Gulf of M-:uco o . . .

'lhndcsmcrmngdomndfbrnctunl T ' S
Cleaner-buming natural gas is the fuel of choice For nndustna[ and commerc:al users mrchmg For ways to
. redice air pollution and costs. Florida's commntmqnt to being in compliance with the Clean Air Act means that
©_electric genergiors and industrial users that now rely on azal or il to fuel their plants are [soking to'natural gas
" as their primary fuel source for new capaeity. This could spare the stata miillons of rons af suiFur dnox:de car-
bon rnonoxrdn qnd fine pamcului'e matter. : o :

As one of ZhQ Fastest growmg stabes in rhe ccun!ry Flerida has ndenﬂﬁed rhe nead For more than lO 000
_megawatts of additional power generation capacity within the state by 2007. IF fueled entirely by natural gas,
 this would requira an additional 1.5 billion cubc: foet oF narural gas per day Exlshng plpohne canacny cannot
cdequaraly :cmsfy ihar gro-ﬂng need IR : '

Nemrdgasplpolin-s ' o S y S
" Natural gas pipalings safely hnnsporf lcrge voiumu oF qos over fong dlshncu Todcly in the. Umhd States, there
" are mcre than 300,000 miles of onshore and-offshore natural gas pipelines in operation. Natural gas is put
into the pipeline at pipeline inferconnects, walthaads, or processing plonts near the gas felds. The gas moves
" through- underground pigelines with the aid of compression to customars in the pipelines’ ‘market grea. These
- customers include local disiribution companies, which resell the gas to residential ond’ busmess cuﬂ'mrs. T’ncy
- also mduda ehdnc mlmu fhar use rh. ndfural gas o generate eincfnc:iy ' :
.Nclurol gcssupplios _ "-'Z. . - a -
The ‘current capacity of the sole mhrskn‘e prpdm- serving pen:nsufor Hondn F!ondu Gas Transmission, is
approxlmmly 1.5 billion cubic feet per day. In order for the State of Florida fo grow residantially, mdusinaﬂr
and :omm-mcily addmonqi natural gus must be rran:ported into the stote. :

.2/99



WIII ams.
= —

Pagl‘ 2

3 Th. Buczaneer P!pdnu Prqed A Lo ‘ '
.‘ Williams is currently conducting various studies o megsure mari:er interest and deierrmne the Faassbnllfy oF cons
structmg a ptpolme fhcn would supply cpproxlmardy 950 rmlhon cubic fast of natural gas to anda

. The cf'Fshm pornon oF the plpohne would require appronmaidy 400 rmlea of 36-mch diameter p:pehne
_extending from a procassing plant in Mobile County, AL, to the west coast of Hoﬂda |ust nnrt‘h of the Tampa
area and !hen conhnue onshore in an eastnrfy direction. B

‘The digmater of 1‘he enshore plpdlne wnﬂ vary from 12 36 unchos in dlomefer and will be buned w.fh a mini- .
mum of three feat of ground cover. W‘Ilaoms anticipates that rha pro[ec: will require approximataly 250 rmiu of
" onshore prpe o : :

 in early 1999, Wiiliams will conduct prdlmmcry surveys on pub]:c and pnvatn properties lo determine the fea-
 sibility of potenha! routes. Williams has identified 14 potential deirvery pomfs in Pasco Po"t Osceioa Orunga
'Lal:e Sormnoln Volu;n:: Brevard and Bay counh-s, F!ondq o T : :

E The sur\reymg prccoss daes not mvoin any conslruchon and is ralahvoly samplc Surv-y crews, u:uqlly consust«
. ing of four pecple, will survey @ vunely of potential pipeline routas. This involves using survey equipment to take
. . certain geographical measurements. Th. survey crews are dlmcted fo axercise I‘ho utmost care cnd :oncern for
' ;“prcperry durmgtho enhre survey proccss . S SR

' W'Hrurns is siudylng pctenhal routes far ﬂ"lt pro|ecr Ihar minimize rha tmpacf on propcﬂ'y owners und fhe envi-

" ‘ronment by maximizing placement adjacent to existing right-of-way and utility corridors. If sxisting landscape

Forces g devialion from a corrider. Williams would wark dosely with local mumctpahhes enwrcnmnnl’al groups
and citizens to find ways lo minimize any adverse impacts.

I gcnarci the wudi'h of tha permunenf easemaent needed to opercte and maintain the p:pehne would be 50 feet.
.. Williams may aiso need to acquire an. odditional 35 feer of temporary nghl*-of«ay dunrlg fhe cons.trud'lon pen-
‘.'c.clonlyThuaeamanbunpurchmd&yWullmmsme!hoproperWomr e
' '_.An oxcdlomscfcrymord FlEe S ' T T .
Slatistics gathered by the National Trunspoﬂanon Sufery Board e federoi agoncy shaw Ihut nuturqi gos

s _ptpehnes are the safest rnode of ranaportation for meeting America’s energy neads. To ensure pnpehms are

" safe, the United States Department of Transporrahon {DOT) imposas, and plpelmes camply with, a broad range
of pipeline design, materials, comstruction, tsting, maintenance and inspection requirements. In addmon
- W"Ilmms comphes wﬂh atcla DOTs and cther agency requlremenis i dlﬁunn-} Frorn the federal roquurements

thrt does WJ”IGH‘IS do fo ensure safdy"

. . Safdy sharts long bciora adual cor\slrudlon begm; At shd roilmg rml!s whcr- pipe is Fubn-
o -cmd pipeline representatives cnrof'ully inspect the plpe o ensure that it is oF hlgh quql:ly and
" - meets both faderal and indusiry standards.

.o Ceoating systems and other corrosion conirol le:hmquu are used o prevonf comsnon oF fht
: pupehne and fcqlnuu ‘ :



- AWI'”I'?m?.

Fbg'e.‘:'-.

e ..Dunng ccnstru:hon pipefine reprmnrqrrves mspea rha Fabncr:hon and ‘construction ef rhe
.- pipeline. Welds linking the [oints of the pipeline are 100 percent xrayed to ensure their infegrity.
‘e Once in the greund, and before being placad ino service, the pipefine is prassure tested with water
in, excess of its maximum operafing pressure. cdhormg to stumards set by rhe Umrod States
~ Department of Transporiation. '
"+ Pipeline markers will alert the public of the pcpeimqs prcmce sdanhf-y pupehne ngnts-orway c:.nd
© - .provide a telephore number to be used to contact pipeline personnel in an emergency. .
* To help protect against fi-urd-parry damage, regular inspactions by metor vqhncies and patrol q:r-
' craft keep a watchful eye on pipeline routes and adjacent areas.
e Pipeline maintenance dewa stationed in Florida perform facility m;pechons of regular miencls to
" identify any construction in the vicinity of the plpellna and to maintain tha pupelmes and rheur rights-
o
bway.
¢ Pipalines undergo penodu: maintenance snspev:nons :nciudlng hok surveys. vaive and safety
device inspections and electronic mspocnom uslng devicas known a3 a smart ptgs to conﬁrm the
., continuing integrity of the hn. o '
J ¢ Williams represenictives mat with locu! erncrgency respons- ofﬁaqfs on plpehm op.rahons and
.+ coordincte emergency response proc.dums in the unlikely event of an emergency. = ... L
"o Finally, all of Williams’ pipelines are momlcred 24-hours a da)r f'rom its Gas Coni'roi Canters in
a&dxhonblocclsbﬂonofﬁce& P e
: '!nwronmentcl respcnﬂblﬁfy . C
. - All members of the Buccaneer team are c:omrmﬂe& to prcredmg sensrhvo araas and the enwronmenf Thta com-
 mitment extends ﬁ'lrough all aspects of the projact: Williams will work with all agencies to kully comply with alf
lows and regulations designed fo protect sensitive areas. Beyond that, we have our ewn standards and proce-
dures that heip ensure Williams prefessionals do their utmost to dernonstrutn care and respect Fcr &13 possnbls
etfect oF our aﬁtves an sensitive greas. . e

Williams wull sdoc.' a route that cvoids sensifive areas wheraver posslblo This route will be bos-d on detailed

professional surveys and studies. Next, Williams i is very careful during construction, choosing only qualified and

' expenencnd professaonai pnpdme builders und fraining and supervising them closely. By doing this, Williams

- can minimize the impact of conatruction adivities, Finaily, after consiruction, Williams ensures that. rh- site is
. -lﬁorougnly ciennod up qnd restomd to the bost of our ablllry, to its ongmal conqun : R

The rogulqtory pro-eoss ) - Lo ' :

Bafora Williams can receive permission 1o construct an mfemure ncnurai gas wansmission p|pehm it must first
-file an applicotion with the Faderdi Enefgy Regulatory Commission (FERC). Wllllams plans o F)lo an qpphca- .
tion wﬁh rhe FERC in Il'n lah summer or .orly falt of 1999

Congms chargu rhe F:RC with ddorrmmng whdh-r cny proposad interstate plpeimc propd' is in the publlc

interast. The FERC appraves tha lacation and construction of interstate pipaines that move natural gas across
state Boundaries. These pipelines criss-cass the United States movnng noquy- a qucmr of the nohon s energy to
. markets in 48 siates. Theyquvlhlbrheoconomy ' .
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ATTACHMERT 2

BEFORE THE
FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition by Friends of the Docket No. 991754-GP
Aquifer, Inc., to adopt rules Filed January 13, 2000
necessary to establish safety

standards and a safety regulatory

program for intrastate and

interstate natural gas pipelines

and pipeline facilities located

in Florida.
/

RESPONSE IN OPPOSITION TO
AMENDED PETITION TO INITIATE RULEMAKING

Intervener, Buccaneer Gas Pipeline Co., L. L.P. (“Buccaneer”), by and through its

undersigned counsel, hereby respectfully responds in opposition to the AMENDED PETITION
TO INITIATE RULEMAKING (“Amended Petition”) filed in this matter on January 5, 2000, and
states:

1. The Amended Petition should be denied primarily because it requests the Public
Service Commission (“Commission”) to adopt rules for which the Commission has no statutory
authority. As a creature of statute, the Commission has only that rulemaking authority granted it

by the Florida legislature. Radio Telephone Communications, Inc. v. Southeastern Telephone

Company, 170 So.2d 577, 582 (Fla. 1965). As an agency subject to Chapter 120, Florida
Statutes (1999) (“F.S.”), the Commission may adopt “only rules that implement or interpret the
specific powers and duties granted by the enabling statute.” Section 120.536(1), F.S.

2. The Commission is authorized to adopt rules regulating certain aspects of the
transmission of gas by pipeline under Section 368.03, F.S., This statute is specific as to the scope

of the Commission’s authority to adopt rules regulating natural gas pipelines, stating:
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This law authorizes the establishment of rules and regulations covering the design,
fabrication, installation, inspection, testing and safety standards for installation,
operation and maintenance of gas transmission and distribution systems, including
gas pipelines, gas compressor stations, gas metering and regulating stations, gas
mains and gas services up to the outlet of the customer’s meter set assembly, gas
storage equipment of the closed-pipe type fabricated or forged from pipe or
fabricated from pipe and fittings.

3. The Commission has adopted Chapter 25-12, Florida Administrative Code (“F.A.C.”),

pursuant to the grant of rulemaking authority in section 368.03, F.S. Chapter 25-12, F.A.C,,
either expressly or by incorporation by reference of federal regulations, addresses each and every
topic upon which the Commission is authorized by statute to adopt rules.

4. The fact that federal law authorizes the Federal Department of Transportation to enter
into agreements with, or delegate its authority to, states to implement federal pipeline regulatory
authority does not empower the Commission to adopt any rule regarding such agreements or
delegation. The Commission is a creature of state law and has only that authority granted to it by
its authorizing state legislation.

5. The fact that other states have chosen to enter into agreements with or accept
delegation from the Federal Department of Transportation to implement federal pipeline
regulatory authority does not empower the Commission to do so. The Commission is a creature
of Florida law and has only that authority granted to it by its authorizing Florida legislation.

6. The Commission has no specific statutory to adopt a rule accepting delegation of
federal authority to regulate intrastate pipelines and pipeline facilities as requested by the
-Amended Petition.

7. The Commission has no specific statutory authority to adopt a rule accepting authority

or agreeing to implement the Federal Hazardous Liquid Pipeline Safety Act with respect to



intrastate and interstate pipeline facilities located within the State of Florida as requested by the
Amended Petition.

8. The Amended Petition recites Buccaneer’s proposed natural gas pipeline project as
demonstrating “the urgency with which new regulations are required.” Amended Petition,
Paragraph 10, at 11. Without attempting to correct the cutdated and now extremely inaccurate
description of Buccaneer’s project contained in the Amended Petition, the record of this
proceeding should at least reflect the actual level of regulation, including environmental
regulation, to which the Buccaneer project is subject. The primary federal regulatory authority
over the Buccaneer project is that of the Federal Energy Regulatory Authority (“FERC”). The
FERC process is composed of two major components: a need determination and an environmental
analysis. The environmental analysis undertaken by FERC is supported by a full Environmental
Impact Statement (“EIS”) pursuant to the National Environmental Policy Act (42 U.S.C. 4321 et
seq.). Based upon this EIS, it is the FERC (not Buccaneer) which ultimately decides if and where
the Buccaneer pipeline will be built. Also at the federal level, the U.S. Army Corps of Engineers
(“Corps”) is a cooperating agency with FERC on the EIS, and the Corps will ultimately have to
issue a permit for the project under Section 404 of the Clean Water Act (dredge and fill impacts)
and Section 10 of the River and Harbor Act (effects on navigation). At the state level, the
Buccaneer project must be authorized by an Environmental Resource Permit (“ERP”) issued by
the Department of Environmental Protectibn (“DEP”) pursuant to Part IV of Chapter 373, F.S,
.and permission from the Board of Trustees of the Internal Improvement Trust Fund (Governor
and Cabinet) to cross state owned lands pursuant to Chapter 253, F.S. The ERP permit involves

the full array of environmental issues, including but not limited to siting, water quality protection,



surface water and storm water management, wetland impacts and mitigation, threatened and
endangered species protection, and archaeological and historic site protection. The ERP also
includes a determination as to whether the Buccaneer project is consistent with Florida’s federally
approved Coastal Zone Management Plan. The approval to cross state lands involves a public
‘interest test applicable to the éntire project (not just the actual crossings), and Buccaneer will
have to show that the project is clearly in the public interest. In addition, at the local level,
Buccaneer will have to comply with the local government comprehensive plans and land
development regulations of each and every local government jurisdiction through which the
pipeline will pass. It is misleading to suggest that the Buccaneer project will somehow avoid
regulation if the Commission does not grant the Amended Petition.

WHEREFORE, Buccaneer Gas Pipeline Co., L.L.P., respectfully requests that the
AMENDED PETITION TO INITIATE RULEMAKING filed in this matter by Friends of the
Agquifer, Inc., on January 5, 2000, be dented and this docket be closed.

Respectfully submitted this 13® day of January, 2000 in Tallahassee, Florida.

Hopping Green Sams & Smith, P.A.

WawL ==

! Richard D. Melson
Florida Bar No. 0201243
Richard S. Brightman
Florida Bar No. 0347231
P.O. Box 6526
Tallahassee, FL 32314-6526
850/222-7500
Fax 850/224-8551

Attorneys for BUCCANEER GAS PIPELINE CO., INC.
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Certificate of Service

1 hereby certify that a true and correct copy of the foregoing RESPONSE IN
OPPOSITION TO AMENDED PETITION TO INITIATE RULEMAKING was hand delivered
this 13® day of January, 2000, to the following:

Christiana Moore John Folsom

Division of Appeals 122 S. Calhoun St.
Florida Public Service Commission Tallahassee, FL 32301
2540 Shumard Oak Blvd.

Tallahassee, F1. 32399

foulut 542

a Attorney
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Petitioner. ) DocketNo. 991754-GP

BRIEF IN SUPPORT OF AMENDED
PETITION TO INITIATE RULEMAKING
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STATEMENT OF FACTS
The Petitioner, Friends of the Aquifer, Inc., has filed an Amended Petition to Initiate
Rulemaking in which the Petitioner requests that the Public Service Commission ("PSC")
adopt the rules necessary to establish safety and environmental standards and regulatory
programs for intrastate and interstate natural gas pipelines and pipeline facilities located
within the State of Florida. Specifically, the Petitioner asks that the PSC adopt the rules
necessary to accept the federal delegation, granted in the Federal Hazardous Liquid Pipeline
Safety Act ("FHLPSA"), 49 U.S.C.A. § 60101 et seq. (West 1997 & Supp. 1999), to regulate
intrastate and interstate pipelines and pipeline facilities located in Florida or, in the
alternative, to enter into an agreement with the Secretary of the United States Department of
Transportation to enforce federal hazardous liquid pipeline safety standards.

Buccaneer Gas Pipeline Company, L.L.P. ("Buccaneer”") intervened in this matter on
the basis of its interest in a proposed natural gas pipeline project to be constructed and
operated in the State of Florida. Buccaneer then filed a Response in Opposition to the
Amended Petition to Initiate Rulemaking, in which Buccaneer argues that the Amended
Petition should be denied. Buccaneer's argument is three-fold. First, it asserts that the PSC
has no statutory authority to adopt the rules sought by the Petitioner. Second, Buccaneer
. claims that the PSC has already issued regulations that address "each and every topic upon
which the Commission is authorized by statute to adopt rules.” (Response in Opposition to
Amended Petition to Initiate Rulemaking 9 3). Third, Buccaneer argues that its proposed
pipeline project is already subject to a plethora of federal and state regulations and, by
implication, that the regulations sought by the Petitioner are unnecessary. The Petitioner will

prove herein that, as it has shown in it.é Amended Petition to Initiate Rulemaking, the PSC
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has statutory authority to prescribe the rules sought in this proceeding, that existing
regulations do not address the risks of harm that would be controlled by the regulations
required by the FHLPSA, and that the PSC shouid not abstain from adopting the ruies sought
‘by the Petitioner merely because the proposed pipeline project is subject to other federal and

state regulations that do not address the risks of harm recognized by the FHLPSA.

ARGUMENT

L THE PSC HAS STATUTORY AUTHORITY TO ADOPT
THE RULES SOUGHT BY THE PETITIONER.

While it is axiomatic that a regulatory agency may not prescribe rules that are in
excess of the legislature's statutory delegation of authority to the agency, an agency's
implementation of its specific powers and duties may be effected through the agency's
implied powers. See Peoples Gas System, Inc. v. City Gas Co., 167 So. 2d 577 (Fla. 3d DCA
1964), aff'd, 182 So. 2d 429 (Fla. 1965). An express grant of power to an agency is deemed
to include such powers as are necessary or reasonably incident to the powers expressly
granted. Hall v. Career Service Commission, 478 So. 2d 1111 (Fla. ist DCA 1985). Such
implied powers include the power to make rules. When the legisiature authorizes an agency
of the state to enforce a statute enacted under the police power, the legislature is not required
| to prescribe specific rules of action or to cover every conceivable situation that may confront
the agency. Astral Ligquors, Inc. v. Florida Department of Business Regulation, 463 So. 2d
1130 (Fla. 1985); Board of Dentistry v. Payne, 687 So. 2d 866 (Fla. 1st DCA 1997).
Rulemaking authority may be implied to the extent necessary to implement properly a statute
governing the agency's statutory duties and responsibilities. Payrne, 687 So. 2d at 868;
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Cortes v. State, Board of Regents, 655 So. 2d 132 (Fla. 1st DCA 1995) (while executive-
branch agencies may not usurp legislative prerogatives, rulemaking authority may be implied
to extent necessary to implement a statute properly; an administrative agency must have

some discretion when a regulatory statute is in need of construction in its implementation).
Not only does an administrative agency have such implied rulemaking authority, but an
agency is accorded wide discretion in the exercise of lawful rulemaking authority that is
fairly implied and that is consistent with the statutory duties of the agency. Florida
Commission on Human Relations v. Human Development Center, 413 So. 2d 1251 (Fla. 1st
DCA 1982).

The PSC is an administrative agency that partakes of these implied rulemaking powers
that courts have recognized. The powers and duties of the PSC are those that are conferred
expressly or that are implied by statute. E.g., State, Department of Transportation v. Mayo,
354 So. 2d 35€.) (Fla. 1977); City Gas Co. v. Peoples Gas System, Inc., 182 So. 2d 429 (Fla.
1965) (Public Utility Commission's powers include both those expressly given and those
given by clear and necessary implication from the provisions of the enabling statute; neither
category of power is possessed of greater dignity or effect than the other). Moreover, the
powers of the PSC to regulate the operation of utilities may, in proper instances, be exercised
on the initiative of the Commission. See Peoples Gas System, Inc. v. Mason, 187 So. 2d 335
(Fla. 1966). The PSC itself has the authority to interpret &e statutes that empower it,
including jurisdictional statutes, and to make rules and to issue orders accordingly. Florida
Public Service Commission v. Bryson, 569 So. 2d 1253 (Fla. 1990). In Gulf Coast Electric
Cooperative, Inc. v. Johnson, 727 So. 2d 259 (Fla. 1999), the Florida Supreme Court held
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that the ultimate measuring stick to guide the PSC in its jurisdictional decisions is the public
interest.

Applying these principies to the proceedings at hand, it is clear that the PSC has
statutory authority to adopt the rules set forth in the Amended Petition to Initiate
Rulemaking. While Buccaneer argues that the PSC's issuance of the proposed rules would
be impermissible, the Florida Administrative Procedure Act makes clear that such action is
appropriate and within the jurisdiction of the PSC. Fla. Stat. Ann. § 120.52(8) (West Supp.
2000) provides that an "invalid exercise of delegated legislative authority " consists of "action
which goes beyond the powers, functions, and duties delegated by the Legislature." This
section goes on to state that a proposed or existing rule is an invalid exercise of delegated
legislative authority if the agency has exceeded its grant of rulemaking authority or the rule
enlarges, modifies, or contravenes the specific provisions of law implemented. /d §
120.52(8)(b), (c). Finally, § 120.52(8) provides

A grant of rulemaking authority is necessary but not sufficient to allow an

agency to adopt a rule; a specific law to be implemented is also required. An

agency may adopt only rules that implement or interpret the specific powers

and duties granted by the enabling statute. No agency shall have authority to

adopt a rule only because it is reasonably related to the purpose of the enabling

legislation and is not arbitrary and capricious or is within the agency's class of

powers and duties, nor shall an agency have the authority to implement
statutory provisions setting forth general legislative intent or policy. Statutory
language granting rulemaking authority or generally describing the powers and
functions of an agency shall be construed to extend no further than
implementing or interpreting the specific powers and duties conferred by the

same statute.

Section 120.58 does not paralyze an administrative agency or render the agency
useless by making it impossible for the agency to act if an enabling statute does not contain

language expressly granting authority to make rules on a precise subject. As noted by the
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court in St. Johns River Water Management District v. Consolidated-Tomoka Land Co., 717
So. 2d 72 (Fla. 1st DCA 1998),' it is unlikely that the legislature intended "to establish a
rulemaking standard i:tased on the level of detail in the enabling statute, because such a
standard would be unworkable." Id. at 79. The court reasoned that "a standard based on the
precision and detail of an enabling statute would produce endless litigation regarding the
sufficiency of the delegated power.” Id. at 80. It noted that a standard based upon the
sufficiency of detail in the enabling statute "would be difficuit to define and even more
| difficult to apply,” given that specificity cannot be neatly divided into identifiable degrees.
Id. The court correctly observed that an argument could be made in nearly any case that the
enabling statute is not specific enough to support the precise subject of a rule, no matter how

detailed the legislature attempted to be in describing the powers delegated to the agency. Id

For these reasons, the case-law principles discussed above, holding that an agency
possesses implied rulemaking powers sufficient to enable it to implement its governing
statute properly, have not been abrogated by the adoption of § 120.52(8). It is unreasonable
to conclude that the legislature intended to sweep away decades of agency practice under
enabling statutes that the legisiature has not made more detailed in order to allow an agency
to satisfy any purported requirements for exactitude under § 120.52(8). Accordingly, while

an agency has the power to adopt only rules that implement the specific powers and duties

'While § 120.52(8) has been amended since the St Johns decision, the reasoning of
that decision remains valid. The purpose of an administrative agency is to free the legislature
from having to anticipate precisely every situation that might conceivably arise under the
enabling statute, when the intent of that statute is clearly to regulate a certain range of
activities. _ 54



granted by the enabling statute, an agency still may accomplish this result within its implied
authority to apply its enabling statute properly.

The legislature has given the PSC the specific duty to regulate natural gas pipelines
in the manner sought by the Petitioner in the present case. Fla. Stat. Ann. § 368.03
authorizes the PSC to establish standards for the instailation, operation, and maintenance of
natural gas transmission and distribution systems, including gas pipelines. Fla. Stat. Ann.
§ 368.03 states that it is intended that the requirements of the ruies and regulations
promulgated by the PSC be adequate for safety under conditions normally encountered in
the gas industry. With respect to the scope of the PSC's rulemaking powers, the legislature
stated that "[t]his law, and the rules and regulations adopted pursuant to it, are declared to
be in the public interest and are deemed to be an exercise of the police power of the state for
the protection of the public weifare and shall be liberally construed for the accomplishment
of that purpose." Id. (emphasis added). Fla. Stat. Ann. § 368.05 confers jurisdiction upon
the PSC over all persons, corporations, partnerships, associations, public agencies,
municipalities, and other legal entities engaged in the operation of gas transmission or
distribution facilities with respect to rules and regulations governing standards established
by the PSC pursuant to Fla. Stat. Ann. § 368.03. The PSC is also statutorily authorized to
determine the need for natural gas transmission pipelines in the State of Florida. Fla. Stat.
Ann, § 403.9422 (West 1998); see Florida Gas Transmission Co. v. Public Service
Commission, 635 So. 2d 941 (Fla. 1994).

In light of the foregoing statutory authority, the PSC is authorized to adopt ruies
accepting federal delegation to regulate, pursuant to the FHLPSA, intrastate and interstate

natural gas pipelines located in Florida or to enter into an agreement with the federai
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government to enforce federal standards under the FHLPSA. Such regulation is within the
specific, comprehensive grant of power to the PSC in Fla. Stat. Ann. § 368.03. The PSC
possesses express and implied power to implement the specific duties set forth in that statute.
'For these reasons, the PSC has the authority to prescribe the rules sought in the Amended

Petition to Initiate Rulemaking.

IL EXISTING REGULATIONS DO NOT ADDRESS THE
RISKS OF HARM COVERED BY THE FEDERAL ACT.

In addition to claiming that the PSC does not have the authority to issue the rules
sought in the Amended Petition to Initiate Rulemaking, Buccaneer argues by implication that
existing regulations are sufficient to control the risks of harm presented by natural gas
pipelines like Buccaneer's proposed project. However, while Fla. Admin. Code Ann. r. 25-
12.001 et seq. sets forth some regulations relevant to natural gas pipelines and incorporates
by reference the federal regulations in 49 C.F.R. Parts 191, 192, and 199 (1998), neither the
state rules nor the incorporated federal regulations address any environmental risks presented
by natural gas pipelines in Florida. Such risks are specifically covered in the FHLPSA. See
49 U.S.C.A. § 60109(a), (b). As the Petitioner has discussed in its Amended Petition to
Initiate Rulemaking, other states with regulatory systems similar to that of Florida have
recognized that the FHLPSA addresses concerns different from those in the state regulations
and have accepted the delegation granted by the federal Act to regulate hazardous liquid
pipelines within their borders. While Buccaneer correctly argues that the fact that other

states have adopted regulations similar to those sought by the Petitioner does not empower
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the PSC to do so, what Buccaneer negiects to mention is that the PSC's enabling statute itself
provides for such regulation, as discussed above.

In arguing that the PSC should deny the rulemaking sought by the Petitioner,
Buccaneer lists a number of regulations that allegedly already affect its proposed natural gas
pipeline project. (Response in Opposition to Amended Petition to Initiate Rulemaking ¥ 8).
Such an argument is not responsive to the issue in this matter. The question is not whether
there are some regulations currently appiicable to the project. If this were the test, there
would never be any concurrent regulation of an industry by different federat or state agencies
whose statutory responsibilities are distinct yet may, at times, coincide. Experience shows
that such multiple regulation is the rule, rather than the exception. The Petitioner is not
attempting to suggest that the Buccaneer project or any other natural gas pipeline will avoid
regulation if the PSC does not grant the Amended Petition. Rather, the true issue is whether
the PSC, which is authorized to adopt the rules sought by the Petitioner in discharging its
statutory duty to protect the public welfare by regulating the installation, operation, and
maintenance of natural gas pipelines, should decide not to accept the delegation to regulate
under the FHLPSA merely because some other regulations currently exist. While Buccaneer
argues that existing federal and state regulations will undertake an environmental analysis
of its proposed project, Buccaneer does not claim that such an analysis will address the
identical matters encompassed by 49 U.S.C_A. § 60109. Despite the existence of the federal
environmental regulat‘ions to which Buccaneer refers, Congress deemed the environmental
risks associated witﬁ natural gas pipelines sufficiently serious to have aiso enacted 49

U.S.C.A. § 60109. For these reasons, the fact that a natural gas pipeline project like
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Buccaneer's is already subject to federal and state regulation is irrelevant in determining

whether the PSC should regulate natural gas pipelines under the FHLPSA.

CONCLﬁSION

The PSC possesses statutory authority to adopt the rules set forth in the Amended
Petition to Initiate Rulemaking. The PSC's enabling statute expressly grants the PSC
authority to regulate natural gas pipelines in the public interest and in the manner required
by the FHLPSA. Moreover, the PSC has implied authority to implement its enabling statute
properly. Because the type of natural-gas pipeline regulations required by the FHLPSA fall
within the PSC's statutory grant of rulemaking authority, the PSC has the power to adopt the
proposed rules set forth in the Amended Petition to Initiate Rulemaking,.

The existence of some regulations already applicable to natural gas pipelines does not
preclude the PSC from discharging its statutory duty to regulate natural gas pipelines in the
public interest and for the public welfare. The FHLPSA authorizes the regulation of natural
gas pipelines with respect to environmental concerns that are distinct from the subject of
other existing regulations.

For all the foregoing reasons, the Petitioner, Friends of the Aquifer, Inc., respectfully
requests that the Public Service Commission grant its Amended Petition to Initiate

- Rulemaking.

(82 ]
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Respectfully submitted,

424 East Call Street
Tallahassee, Florida 32301
(850) 224-7192

(850) 224-9032 fax

Attorney for Petitioner
CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Brief in Support of

the Amended Petition to Initiate Rulemaking has been provided via regular U.S. Mail on this
_fgﬂ*_b day of February, 2000, to the following:

Christiana Moore Richard D. Melson

Division of Appeals Richard S. Brightman

Florida Public Service Commission Hopping, Green, Sams & Smith
2540 Shumard Oak Blvd. P.O. Box 6526

Tallahassee, FL 32399 Tallahassee, FL 32314

r‘ ohn K. Folsom
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ATTACHMENT 4

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition by Friends of the )}
Aquifer, Inc., to adopt rules )
necessary to establish safety ) Docket No. 991754-GP
standards and a safety regulatory )
program for intrastate and )
interstate natural gas pipelines ) Filed: March 7, 2000
and pipeline facilities located )
in Florida. )

)

BUCANEER'S REPLY TO

PETITIONER'S BRIEF IN SUPPORT OF
AMENDED PETITION TO INITIATE RULEMAKING

Intervenor, Buccaneer Gas Pipeline Co., L.1..C. (“Buccaneer”), by and through its
undersigned counsel, hereby files its reply to the Brief in Support of Amended Petition to Initiate
Rulemaking ("Brief”) filed in this docket by the Friends of the Aquifer ("Petitioner") on February
24, 2000} This reply will first summarize the two rules proposed by Petitioner and will then
respond to the two points addressed in the Brief.

THE PROPOSED RULES

The Amended Petition to Initiate Rulemaking (" Amended Petition") asks the Commission
to adopt two rules which Petitioner asserts are "necessary to establish safety and environmental
standards and regulatory programs for intrastate and interstate natural gas pipelines and pipeline
facilities located within the State of Florida." (Amended Petition, page 1, emphasis added).

The first proposed rule would have the Commission "accept[] the delegation” by the

United States Department of Transportation ("USDOT") to regulate Florida natural gas pipelines

™~

! It is unusual for a party to file a brief of this type after the staff has filed its
recommendation. Bucaneer understands the Commission's desire to be fully informed in this
matter, however, and therefore offers this response.
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and pipeline facilities under 49 U.S.C.A. §60105 [sic] and would require the Commission to
proceed to propose rules necessary to ensure the safe construction and operation of such facilities.
(Amended Petition, §12).

The second proposed rule would have the Commission "accept{] the authority granted to
it pursuant to 49 U.S.C.A. §60106 to enter into an agreement with the USDOT to implement the
provisions of the Federal Hazardous Liquid Pipeline Act. (Amended Petition, §14).

In each case, the proposed rule states that acceptance of such delegation or authority "is
necessary for the protection of persons and the environment from the risks of harm presented by
the construction and operation of natural gas pipelines in Florida." (Amended Petition, ¥ 12,
14). The rules as proposed by Petitioner therefore appear to apply only to natural gas pipelines,
not to hazardous liquid pipelines.

Putting aside momentarily the question of the Commission's statutory authority to adopt
the proposed rules, neither rule serves any useful purpose. Under the regulatory scheme
established by 49 U.S.C.A. §60101 et. seq., if a state agency has and is exercising authority to
regulate natural gas pipelines and/or hazardous liquid pipelines in a manner consistent with the
federal law, then the state agency simply certifies that fact to the USDOT under §60105 and the
USDOT defers to the state regulation. If no such certification is received with respect to natural
gas pipelines and/or hazardous liquid pipelines, then USDOT either enters into an agreement with
a state agency delegating authority to t_ha}t agency under §60106 or, in the absence of an
agreement, USDOT continues to enforce the federal standards.

As to natural gas pipelines, the Commission has and exercises the authority to regulate
such pipelines in a mannér consistent with federal law and has been so certifying to USDOT on an

annual basis since 1971. (Staff Recommendation, page 4 and Attachment 3). As to hazardous



liguid pipelines, the Commission has no state law authority.” Thus neither rule serves any purpose
not already served by the Commission's annual certification to the USDOT with respect to natural
gas pipelines.
RESPONSE TO PETITIONER'S ARGUMENT

To the extent that the proposed rules could be read as requiring the Commission to
exercise authority over the environmental aspects of natural gas pipelines, or over any aspect of
hazardous liquid pipelines, they exceed the Commission's statutory rulemaking authority.
L THE PSC LACKS EXPRESS STATUTORY AUTHORITY TO ADOPT

RULES RELATING TO ENVIRONMENTAL ASPECTS OF NATURAL

GAS PIPELINES OR TO ANY ASPECTS OF HAZARDOUS LIQUID

PIPELINES, AND THERE IS NO IMPLIED POWER TO ADOPT SUCH

RULES

The Commission Staff has filed recommendations with the Commission on both
Petitioner's original petition to initiate rulemaking and on its Amended Petition. In each case, the
Staff concluded that the Commission (i) does not have the statutory authority to adopt the rules
insofar as they relate to hazardous liquid pipelines, and (ii) to the extent the Commission has
jurisdiction to regulate natural gas pipelines, is it already exercising that jurisdiction and has
adopted comprehensive rules. Staff's conclusion is correct and should be adopted by the
Commission in the form of a denial of the Amended Petition for Rulemaking. As shown below,
there is nothing in Petitioner's most recent Brief that demonstrates any flaw in the Staff's prior

BN 8

legal analysis.

% Petitioner’s proposed rules do not appear to be intended to address hazardous liguid
pipelines in any event.
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The argument in Part I of Petitioner's Brief is that the Commission has the implied power
under Sections 368.03 and 368.05 to adopt the proposed rules, and that nothing in the recent
amendments to Chapter 120 detracts from that implied authority. That analysis is simply wrong.

A, No Express Authority

When the provisions of Part I of Chapter 368 are read as a whole, the inescapable
conclusion is that the chapter gives the Commission rulemaking authority only over natural gas
pipelines and only for purpose of establishing and enforcing safety standards. It does not contain
express authority to establish environmental standards for natural gas pipelines, or to adopt rules
relating to any aspect of hazardous liquid pipelines.

In this regard:

. Section 368.01 designates the law as the "Gas Safety Law of 1967."

. Section 368.021 limits the laws applicability to gas transmission or distribution
pipelines and facilities, and makes no reference to hazardous liquid pipelines.

. Section 368.03 states the detailed purpose of the statute and requires the
Commission's rules and regulations to be "adequate for safety" under conditions
normally encountered in the gas industry.

. Section 368.05 gives the Commission authority to enforce the "safety standards”
established by the Commission pursuant to the law and to require reporting to
determine whether "the safety standards prescribed by it" are being met.

. Section 368.061 establishes penalties for violation of the statute and rules and
authorizes certain court proceedings to enforce the statute and rules.

Notably absent from Chapter 368 is any mention of environmental standards and any
mention of hazardous liquid pipelines. The absence of environmental standards is not surprising,
since the authority to adopt environmental standards is typically granted to agencies other than the

Commission.



B. No Implied Authority

With the exception of the case of St. Johns River Water Management District v,
Consolidated-Tomoka Land Co., 717 S0.2d 72 (Fla. 1st DCA, 1998) ("Consolidated-Tomoka"),
all of the cases cited by Petitioner predate the 1996 revision of the Administrative Procedure Act
7("APA“). They are thus of little use in determining the scope of the Commission's rulemaking
authority under the current statute. Moreover, even Consolidated-Tomoka predates the 1999
amendments to Section 120.52(8), which rejected -- at least prospectively -- the "class of powers
and duties analysis" relied on in that decision. As discussed below, the Commission lacks
authority to adopt the proposed rules, either under the 1996 APA as interpreted by Consolidated-
Tomoka, or under the current APA as amended in 1999.

1. 1996 APA Revisions and Consolidated-Tomoka
In the 1996 revisions to the APA the Legislature added so-called "flush left" language to

Section 120.52(8), Florida Statutes, which states:

A grant of rulemaking authority is necessary but not sufficient to
allow an agency to adopt a rule; a specific law to be impiemented is
also required. An agency may adopt only rules that implement,
interpret or make specific the particular powers and duties granted
by the enabling statute. No agency shall have authority to adopt a
rule only because it is reasonably related to the purpose of the
enabling legislation and is not arbitrary or capricious, nor shall an
agency have the authority to implement statutory provisions setting
forth general legislative intent or policy. Statutory language
granting rulemaking authority or generally describing the powers
and functions of an agency shall be construed to extend no further
than the particular powers and duties conferred by the same statute.

In analyzing this revision in Consolidated-Tomoka, the court held that the clear and
unambiguous portions of this statute meant that:
. A grant of rulemaking authority is necessary, but not alone sufficient to support a rule.

*

The agency must also show that its rule implements a specific statute. Id. at 78.
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. A rule is not a valid exercise of delegated legislative authority merely because it is based
on an expression of legislative intent or policy. This provision is ¢consistent with the
requirement that a rule must implement a specific statute. /d. at 78.

. A rule is no longer valid merely because it is "reasonably related” to the purpose of the
enabling legislation. In this regard, the 1996 revisions were intended to overrule prior
judicial decisions. Id at 78-79.

The Consolidated-Tomoka court then went on to determine the type of delegation that is
sufficient to support a rule by construing the language that "[a]n agency may adopt only rules that
implement, interpret, or make specific the particular powers and duties granted by the enabling
statute.” (Emphasis added). In doing so, the court focused on the phrase "particular powers and
duties." The court held that the Legislature did not intend to require a statute to contain a
detailed description of the agencies' powers and duties as a prerequisite to rulemaking. Instead,
the court held that the term "particular" meant that the powers and duties must be identifiable as
powers and duties falling within a class of powers and duties identified in the enabling statute. /d.

at 79-80. The court therefore announced the standard that:
A rule is a valid exercise of delegated legislative authority if it
regulates a matter directly within the class of powers and duties
identified in the statute to be implemented.
Consolidated-Tomoka at 80.

To the extent they address either the environmental impacts of natural gas pipelines, or
any aspects of hazardous liquid pipelines, Petitioner's proposed rules fail the Consolidated-
Tomoka test. The Legislature has given the Commission no powers and duties with respect to
hazardous liquid pipelines. Any rule dealing with such pipelines is therefore beyond the class of

powers and duties identified in Chapter 368. As to natural gas pipelines, the Legislature has given
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the Commission powers and duties only with respect to gas pipeline safety regulation. Any rule
dealing with the environmental aspects of such pipelines is also beyond the class of powers and
duties identified in Chapter 368. In sum, the proposed rules do not purport to implement any
class of powers and duties delegated to the Commission by the Legislature.

2. 1999 Amendments to Section 120.52(8) and Impact on Standard
Established by Consolidated-Tomoka

In 1999, the Legislature enacted Chapter 99-379, Laws of Florida, which amended
Section 120.52(8) as follows:

A grant of rulemaking authority is necessary but not sufficient to
allow an agency to adopt a rule; a specific law to be implemented is
also required. An agency may adopt only rules that implement or;
interpret ormake specific the-particular powers and duties granted
by the enabling statute. No agency shall have authority to adopt a
rule only because it is reasonably related to the purpose of the
enabling legislation and is not arbitrary or capricious or is within the
agency's class of powers and duties, nor shall an agency have the
authority to implement statutory provisions setting forth general
legisiative intent or policy. Statutory language granting rulemaking
authority or generally describing the powers and functions of an
agency shall be construed to extend no further than implementing

or interpreting the specific the-particutar powers and duties
conferred by the same statute.

Chapter 99-379, Section 2,
The intent of the 1999 Legislature in adopting this amendment to the "flush left” language

in Section 120.52(8) was announced in Section 1 of Chapter 99-379.

It is the intent of the Legislature that modifications in sections 2 and

3 of this act which apply to rulemaking are intended to clarify the

limited authority of agencies to adopt rules in accordance with

Chapter 96-159, Laws of Florida, and are intended to reject the

class of powers and duties analysis. However, it is not the intent of

the Legistature to reverse the result of any specific judicial decision.

Although no court has yet construed the effect of this 1999 Amendment, at least one

Administrative Law Judge has construed the statute in the context of a rule challenge proceeding.
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Save the Manatee Club, Inc. v. Southwest Florida Water Management District, ER FALR
'00:036 (DOAH, December 9, 1999).> That order interpreted the 1999 amendment to mean that
the "class of powers and duties analysis" conducted by the First District Court of Appeal in
Consolidated-Tomoka may not be applied to cases arising after the effective date of such
amendments. /d. at 90. The ALJ construed the Legislature's stated intent not to overrule any
specific court decision to mean that the Consolidated-Tomoka decision remains undisturbed as to
its application prior to the effective date of the 1999 amendments. Id. In any event, the 1999
amendment means that even if a court might previously have construed Chapter 368 broadly to
grant the Commission a class of powers and duties with respect to the regulation of natural gas
pipelines, the only rulemaking authority the Commission has today is to implement or interpret the
"specific powers and duties” granted by Chapter 368. And nothing in that chapter give the
Commission specific powers and duties related to environmental issues or to hazardous liquid
pipelines.
IL THE PSC'S EXISTING RULES ADDRESS ALL RISKS OF
HARM THAT THE COMMISSION IS AUTHORIZED BY
STATE LAW TO ADDRESS
Petitioner's argues in Part II of its Brief that additional rulemaking is needed because the
Commission's existing rules do not address any environmental risks presented by natural gas
pipelines in Florida. Petitioner suggests that consideration of such risks by state authorities is

contemplated by 49 U.S.C. §60109. Petitioner's argument must be rejected for two reasons.

3 A copy of this order is attached for ease of reference.

* Another reasonable interpretation is that the changes to Section 120.52(8) may apply
retroactively, but are not intended to invalidate the specific rules upheld in Consolidated-Tomoka.
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First, §60109 does not give either USDOT or any state agency the authority to regulate
environmental matters. That section requires USDOT to establish criteria (a) for operators of gas
pipelines to identify each gas pipeline facility located in a high-density population area, and (b) for
operators of hazardous liquid pipelines to identify pipeline facilities located in high-density
.population areas and certain unusually sensitive environmental areas. There is no reference to
environmentally sensitive areas with regard to natural gas pipelines. Further, this section does not
give USDOT (or any state agency) environmental regulatory authority over either gas or
hazardous liquid pipelines. It merely requires the lines' location in high-density population areas
or (for hazardous liquid pipelines) in environmentally sensitive areas, to be reported on an
inventory record available to USDOT. §§60109(b), 60102(e). Thus, contrary to Petitioner's
claim, there is no federal environmental authority to be exercised, even if the Commission had
rulemaking authority under state law.

Second, as discussed in Part I above, the Legislature has delegated the Commission
specific duties related to gas pipeline safety and the Commission has rulemaking authority only to
implement those specific duties. That obligation has been fully discharged by the adoption of
Chapter 25-12, F.A.C, which comprehensively covers all aspects of natural gas pipeline safety
regulation. There simply is no authority to establish rules based on environmental considerations,
even if such considerations were contemplated by federal law.

CONCLUSION

To the extent the proposed rules relate to environmental aspects of natural gas pipelines,
they are beyond the Commission's rulemaking authority, which is limited to natural gas pipeline
safety issues. Further, the federal laws cited by Petitioner do not contemplate either USDOT or a

state agency exercising any authority over the environmental impacts of such pipelines.

.68



Since the Commission has no statutory duties with regard to hazardous liquids pipelines,
the rules are beyond the Commission's authority to the extent they purport to regulate hazardous
liquids pipelines.

RESPECTFULLY SUBMITTED this 7th day of March, 2000.

HOPPING GREEN SAMS & SMITH, P.A.

By V20

Richard D. Melson
Richard S. Brightman

P.O. Box 6526

Tallahassee, FL 32314-6526
850/222-7500
850/224-8551 (fax)

Attorneys for BUCCANEER GAS PIPELINE CO., LLC

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was hand delivered this 7th
day of March, 2000, to the following:

Christiana Moore John Folsom

Division of Appeals 424 East Call Street
Florida Public Service Commission Tallahassee, FL 32301
2540 Shumard Oak Blvd.

Tallahassee, FL. 32399

V= 0.7

Attorney
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE 1IEARINGS

SAVE THE MANATEE
CLUB, INC,,

Petitioner,
ER '00:036
Vs, Case No, 49 I885RX

SOUTHWEST FLORIDA
V.ATER MANAGEMENT
DISTRICT,

Respondent,
and

SOUTH SHORES PROPERTIES
PARTNERS. LTD,,

Intervenor.

/

FINAL ORDER

This case was heard by David M. Maloney, Administrive
Law Judge of the Division of Administrative Hearings, on Ocober
{4, 1999, in Tulluhussee, Florida.

APPEARANCES

Robert Goodwin, Esquire
Save the Muanatee Club, Inc.
Suite 210

500 North Maitland Avenue
Maitland, Florida 32751

For Petitioner:

Steven A. Medina, Esquire
Post Office Box 247

Fort Walton Beach, Florida
325490247

William S. Bilenky, Esquire
Karen E. West, Esquire
Southwest Florida Water
Management District

2379 Broad Street

Brooksville, Florida 34609-6899

For Respondent:

Frank E. Matthews, Esquire

Eric T. Olsen, Esquire

Post Office Box 6526
Tallahassee, Florida 323[4-6526

For Intervenor:

STATEMENT OF THE iSSUES

Whether Save the Manatee Club has standing in this
proceeding? Whether the exemptions in paragraphs (3), (5) and
(6) of Rule 40D-4.051, Floridu Administrative Code, {the Exemp-
tions) are "invalid exercises of delegated legislalive authority™ as
defined in paragraphs (b} and (c) of Section 120.52(8), Florida
Statutes? Whether the Exemptions violate the prohibitions and

-

restrictions one stgeney rulemaking contained in the last four
sentences of Section [2(1.52(8). Florida Statutes?

PRELIMINARY STATEMENT

On Scptember 17, 1999, Save the Manatee Club (the Club
or Petitioner) filed a petition with the Division of Administrative
Hearings (DOAH). Entitled "Petition for Formal Administrative
Procceding and for an Administrative Determination of the
lavalicdity of the Exemptions in Floride Administrative Code Rule
400D-4.051(3). (5) and (6)", the petition asks for two types of
administrative hearings:  the first to challenge agency action, the
second to challenge provisions in rule,

The first challenge is brought under the authority of Sections
120,569 and 120.57. Florida Statutes. The Club hapes to convince
the Somhwest Florida Water Management District (SWFWMD or
the District) to deny South Shores Property Partners, Lid., (South
Shores or the Developer) the benefit of exemptions from permit
requirements and uhimately a conceptual permit.  South Shores
seeks the benefit of the Exemptions in order to conduct activities
the Club postulates will harm the manatee and its habitat near and
in Tampa Bay,

Through the second challenge, the Club, under the authority
of Section 120.56(3). Florida Statutes, seeks an administrative
determination of the invalidity of existing rules. namely paragraphs
{3, (5 and (6) of Rule 40D-4.051, Florida Administrative Code,
(the Rule). These paragraphs provide exemptions the District has
dectded 1o aftord the Developer.  This proceeding concerns only
the latter challenge: the challenge to the rule provisions.

A second copy of the Petition was filed contemporanecusly
with the District. The District, in trn, referred the petition to
DOAH where it has been assigned Case no. 99-4155 (currently
pending before the undersigned.) As a result of the filing and the
referral, Case no. 99-4155 concerns only the challenge to the
decisions of the District that the Exemptions apply to South Shores
and that South Shores should, therefore, receive a conceptual
permil,

On September 23. 1999, the undersigned was designated as
the administrative law judge to conduct the proceedings in this
case. On the next day, September 24, a notice of hearing was
issued setting the final hearing for October 14, 1999, (Within the
next few weeks, the undersigned was also designated as the
administrative law judge to conduct the proceedings in Case no.
99.4155, That case has been set for final hearing in Brooksville,
commencing December 16, 1999.)

In the meantime, South Shores petitioned to intervene in this
case. The District filed 2 motion in limine and South Shores filed
i motion to strike. One of the aims of the two motions was to
exclude from this proceeding any consideratiorn of the challenge 1o
the agency action taken by the District, and evidence relating
thereto.

Following a status conference, South Shores' petition was
granied subject to proof of standing to intervene at hearing. By
the time of the stilus conference, all were aware that the single
petition fited hy the Club had initisted two proceedings, one at
DOAMN, the other through the District’s refermf to DOAH. The
parties agreed at the conference that the two cases (albeit initiated
by the same petition) should not be consolidated. The agreement
rendered unnecessary any need for a ruling on South Shores
motion to strike and the District’s motion in limine: there is no
dispute that this proceeding concerns onlty the challenge to the
Rule's Exemptions pursuant to Section 120.56(3), Florida Statute.

On Cclober 11, 1999, Petitioner filed a motion to amend its
petition, The motion sought to amend the allegations relating to
the Cluh's standing and te delete subparagraph (i) of paragraph 10
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in the petition which related 1o some of the arguments for
invatidating the Exemptions. The motion was pranted at the
commencement of the hearing on Oclober 14. The result of the
amendment by the deletion is that the Petitioner has limited its
claim to the invalidity of the Exemptions. In the aftermath of the
amendment, the claim is based on the definition of “invalid
exercise of delegated legislative authority” contained in paragraphs
(b) and (c) and the prohibitions and restrictions on agency
rulemaking authority in the last four sentences of Section
120.52(8}, Florida Statutes.

After its motion to amend was granted, Petitioner presented
its case, It offered Exhibit nos, 1-15, all of which were admitied
into evidence. It requested and received official recognition of
documents marked as OR 1, 2 and 4-8. (A document marked as
OR 3 was offered but withdrawn before a ruling on its recognition
was made.) The testimony of Patti Thompson, staff biologist with
the Club was presented. Ms. Thompson was accepted as an expert
in manatee biology. particularly as it relates to Tampa Bay.

South Shores presented the testimony of Glen Cross. The
District presented no evidence. No exhibits, other thun those
introduced by Petitioner, were offered.

The transcript of the final hearing was filed on October 22,
1999, On October 29, 1999, Petitioner filed a notice that it
stipulated to the standing of South Shores to intervene in the
proceeding. All parties filed proposed orders by October 29, 1999,
the date established at hearing for timely filing.

FINDINGS OF FACT

a. The parties

L. Petitioner, Save the Manatee Club, Inc., is & not-for-profit
corporation dedicated to protecting the manatee.

2. Respondent, The Southwest Florida Water Management
District, is one of five water management districts in the Stale of
Florida. A public corporation created pursuant to Chapter 61-691,
Laws of Florida, the District’s geographic boundaries encompass
a number of counties or some part of them including the three
counties on the shores of Tampa Bay: Hillshorough, Pinellas and
Manatee. See Section 373.069(2)(d). Florida Statutes. Within this
boundary, the District is generally charged with the protection of
waler resources and with the management and stotage of surface
waters of the State pursuant 1o Pan 1V, Section 373.403 ¢t seq..
Florida Statutes.

3. intervencr, South Shores Properties Partners, Lid.. is
limited partnership composed of a subsidiary of Tampa Electric
Compuny (TECO) and another business organization, Shimherg
Cross Company, referred (o by its President Glen Cross as
“actually SCSS" (Tr. 133). apparently an acronym for Shimherg
Cross Company. Mr. Cross’ campany is the generitl partner in the
South Shores parinership. South Shores was formed in anticipation
of closing on a contract entered by Shimberg Cross (0 purchase a
parcel of real estate in Hillsborough County. The cloging proceed-
ed in January of 1998. On January 23, 1998, eight days or so
before the closing. South Shores was formed as “a limited
partnership orgenized under the laws of the State of Florida.”
{Petitioner’s Exhibit no, 15). It succeeded to the comract rights of
Shimberg Cross and then. pursuant 1o the closing, bhecame the
owner of the real estate subject 10 the comtract.  South Shores
hopes to sell the property to Atdantic Gull Communities, an
orgunization that will actually develop it. If the arringement with
Atlantic Gulf Communities is not consummaied, Somly Shores wil?
look for another developer or develop Lhe property itself, No
matter what party (if any) is the actual developer, South Shores, as
the present owner. now sceks the beaclit of the Favmypapon. i

support of a District-issued conceptual permit for development of
the parcel in Hillsborough County (the Parcel).

b. The Parcel and Its Proposed Development

4. The Parcel is 720 acres in southwestern Hillsborough
County. South Shores proposes to use it for a multi-phase,
mixed-use project. The development project is denominated
"Apollo Beach aka (sic) Bay Side” (Petitioner's Exhibit 13) on the
draft of the roncepiual permit attached to the District's Notice of
Proposed Agency Action. Atlantic Guif Communities calls it
"Harbor Bay". (Petitioncr’s Exhibits 3 and 4). (It will be referred
to in this order as Apollo Beach/Bay Side).

5. IF all goes as planned by South Shores, the Parcel’s
developer (whether South Shores, Atlantic Gulf Communities, or
some other party) will be able to provide the residential portion of
Apollo Beach/Bay Side with direct access by boat to Tampa Bay
through an existing canal system on the Parcel. For now access to
the hay is blocked by un earthen benn or "plug.” With the plug
in place, boat access to the bay from the canals can only be
achieved by means of a boat lift.

6. A lagoon is also pant of South Shores™ development plans
for Apollo Beach/Bayside. Not yet excavated, the lagoon will
allow residents to harbor boats close to their residences. If the
lagoon is dug, a boat Lilt (different from the one necessary to allow
boats to cross the plug if left in place) will be constructed to give
the boats access to the canal system. With uccess (o the canal
system established. once the plug is removed, the boats will have
unrestricted access 1o Tampa Bay.

7. In the "Abstruct” section of the conceptual permil
proposed for issugnce by the District, the project was described ag

follows:

Apollo Beach (ak.a. Bay Side) is a proposed
muiti-phase, mixed use development on approximately
T720.0 acres in ... Southwestern Hillsborough County.
The project will include single-family and multi-family
residential areas and commercial sites. The property
is in close proximity to Tampa Bay, West of U.S.
Highway 41 and immediately south of the existing
Apollo Beuch development.  The site is presently
undeveloped but does contain an existing manmade
camtl system that is tidally connected to Tampa Bay.

The Applicant has demonstrated that the proposed
project has an Environmental Resource Permit exemp-
tion pursuant to Chapiers 40D-4.051(3%5) and (6),
F.A.C. and will onty require Standard General Permits
for Minor Surface Water Management Systems for the
future ceonstruction  in  accordance  with  Chapter
JOD-4.0411, F.AC, Because of this exemption, this
Conceptual Permit will only review the storm water
quatlity aspects of the project in accordance with
40030112 and wilt not address storm water quantity
issues or ingpacts to wetland/fish and wildiife habitats.

The proiect will include the realignment of existing
Foskey Road amnt the construction of a roadway
suatem to serve the proposed residential and commer-
vind areas, The project will abso include the excavation
of a "fresh water Lagoon™ approximately 136 acres in
size Mot of the proposed single-family residential
luls will be constructed on the "Lagoon” or existing
canal sasiem. Surface water runoff from the upland
pontionin ! the project will he freated in 25 proposed

.
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ponds or isolated wetlands prior to discharge te the
"Lagoon” or existing canal system.

(Petitioner’s Exhibit no. 13.)

8. The uliimate effecis to manatees of the proposed
development project, if completed, were described hy M,
Thompson, the Ciub’s witness:

A typical project such as this one will introduce a
good number of powerhoats into the system, in this
case. Tampa Bay. And munaees are impacted by
powerboats either through propeller injuries or through
collision with the hull of a fast-moving boat and the
results are either death or in some cases sublethat
injuries that may have other consequences such as
inahility to reproduce, et cetera,

... [The very same boats can affect manatee habitat by
prop scarring, boats going over sea grass beds and
destroying the grasses. They also. in shallow water,
kick up ... turbidity which can affect light atenuation
reaching the sea grass beds. And then there are the
water guality jssues which have secondary impacts to
the sea grass beds...

(Tr. 96). The Exemptions preliminarily attforded South Shore by
the District will ullow the removal of the plug in the canal sysiem.
Because removal of the plug will facilitate access o Tampa Bay
by power boats harbored in the lagoon. it is the issue about the
development of the Parcel that most concerns the Club in ity
efforts to protect manatees in Tampa Bay and elsewhere.

c. Standing of Save the Manatee Club

{i). The Manatee

9. The manateg is the "Florida Stte marine mammal.”
Section 370.12(2%b), Florida Statuies.

10, Designated an eodlangered species under bothe federal
and state law, S0 CFR s, 17.01 and Rule 39-27.003, Florida
Administrative Code, the manatee is protected by the federal
Endangered Species Act and hy the federal Marine Mammal
Protection Act. In Florida, the manatee enjoys. too, the protection
of the Florida Endangered Species Act and the Florida Manatee
Sanctuary Act.

F1. The State of Florida has been declared to be "a reluge
and sanctuary for the manaee.” 1d.

(ii}. The Club’s Purpose and Activities

12, The Club’s primary purpose is to protect the manater
and its habitat through public awareness, research support and
advocacy.

13. Long active in efforts to protect the manateg, the Club
has achieved special siatus in manatee protection in Florida. In
1996, it was the recipient of a resolution by the Florida
Legislature's House of Representative recognizing its endeavors on
behalf of the manatee, The Club has been designated a member
of the Muanatee Technical Advisory Council provided by the
Florida Manatee Sanctuary Act. See sub-sections (2)(p) and (d)a)
of section 3M0.12({2Xp) and (4)a). Florida Statutes. The Depart-
ment of Eaviranmental Protection annually solicits recommenda-
tions from the Club regarding the use of Save the Manatee Trust
Fund monies,

14 In furtherance of its efforts, the Club has frequently
participated before the Division of Administrative H:zrings in
administrative litigation involving manatees and manatee habitat on
behall of itsell and its members.

tiitr, The Club's Membership

15, The Club has approximately 40.000 members. The
nunther of individual persons who are members of the Club,
however, is Iar in excess of this number because many members
are groups that receive membership at discounted fees. For
exampic, a family may be one member or, as is quite common, an
eniire elementary school classroom may be one member.

16. One-quarter of the Club’s membership resides in
Florida, Approximately 2.200 of the members are on the wesl
coast of Florida with 439 in Hillsborough County, 584 in PineHas
and 165 in Manatee. The total number of members is therefore
ahout 1,188 in the three counties whose shores are washed by

Tampa Bay.

{iv). Tampa Ba

17. Tampa Bay is "prime essentizl manatee habitat.” (Tr.
65). At least two factors make this so; the Bay's sex grass beds
tmanatee feeding areas) and warm waler sources, particularly in
winter, three of which are "power plunt effluence.” (Tr, 77).

18, Not surprisingly. therefore, the Club has funded
long-term research on the manatee in Tampa Bay. It has "provid-
ed about ten years of financial support for aerial surveys to Coumnt
manatees in Tampa Bay and determine their distribution and the
health of the sea grass beds...” (Tr. 75), a research project which
finished last year. This research has contributed to other manatee
research in the Bay leading the Club’s witness at hearing to
conclude, "lt|here’s no other place in the state of Florida that hus
as long a term, ns comprehensive a [manatee| database as Tampa
Bay." (Tr. 76),

(9. Other activities in Tampa Bay conducted by the Club
include the placement of manatee awareness signs.  And the
Cluly's statt biologist sits on the Tampa Bay Manatee Awareness
Coadition established by the Tampa Bay National Estuary Program.
In sum, the guality of manatee habitat in Tampa Bay is enough o
make it especiafly important to the Club, But, its imporiance to
the Club tzkes on added significance because it is the site of one
of only three adoption programs the Club sponsors in Florida,

(v). The Tampa Bav Adoption Program

20. The Tampa Bay Adopt-a-Manaiee Program was
established in April of 1999,

21. The six manatees subject to the Tampa Bay Manatee
Adoption Program (ax of October 7. 1999) hive been adopled by
1.229 members, 284 of which have been schools. (Petiticner’s
Exhibit ). Those adopting receive a photo of the manulee. a
biography, a scar pattern sheet, and a map showing their manatees”
favorite habitat areas along the west coast of Florida.

22, Of the six "Tampa Bay Adoption” program manatees,
five hive been seen in Tampa Bay and one south of Tampa Bay
in the Marco Island area. Of the five seen in the bay, four "winler
at the warm water discharge area of Tampa Electric Company’s
power plant™ {Petitiorer’s Exhibit No. 5. Tr. 67) where they can
be ohserved by members of the Club and the Tampa Bay adoption
program as well as by the public.
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{vi). The TECQ Power Plant

23, The TECO power plant area is the major warm witter
refuge for manatees known 10 frequent Tumpa Bay. particalarly
during the winter. The waters near the plant have been observed
to be the host of mare than 100 manatees al one time, following
the movement of cold fronts through the area.

24. The plant has a manalee-viewing center. one of the fwe
principal places in the state for viewing manatees in the wild. The
Club’s membership handbook gives detviled information ahg
how to see manatees at the TECO viewing center.  During the
winter months, the Club frequently directs ity members 10 the
TECOQ vizwing center. Precisely how many individuals, either as
members of the Club through a group membership or as members,
themselves, actually have viewed manatees at the TECO viewing
center or elsewhere in Tampa Bay was not established. Nor was
any competent estimate made of how many might visit the TECO
viewing center in the future.

25. The viewing center and the power plant are in the
vicinity of Apollo Beach/Bay Side, the development project South
Shores seeks o have approved for an Environmental Resource
Permit (the ERP).

{vit). The SWFWMD ERP Program

26. Chapter 373, Florida Statutes, governs water resources
in the wtate und wets oLt the powers and duties of the water
management districty. including their permitting powers. Part 1V
of the chapter covers the management and storage ol surlace
waters.

27. According 1o SWFWMD rules, "Environmental
Resource Permil’ means a conceptual, individual, or generat permii
for a surface water management system issued pursuant to Part 1V,
Chapier 373, Florida Statutes." Rule 40D-4.021, Florida Adminis-
trative Code.

28. The permit issued to South Shores in this case through
the application of the challenged Exemptions. is a conceptual
Environmental Resource Permit. See Petitioner’s Exhibit no, 13
and Rule 40D-4.021(2), Florida Administrative Code,

29. The conceptual permit preliminarily issued South Shores
is one that was reviewed by the Club's staff, just as it reviews
many permit applications for potential effecis 10 manatees.
Because of use of the Exemptions as proposed by the District to
South Shores, however, any review the Club conducled to assure
that the permit met all general permitting criteria was ol no use.
Much of those criteria were not applied by the District 1o the
application. .

30. It the Exemptions were not available 1o South Shores,
the District would have to employ ERP permitting criteria 10 the
surface water management activities associated with the develop-
ment project. including removal of the plug, lagoon construction,
and boat lift installation. The Exemptions. therefore, keep the
Club from participating in what otherwise would be the process for
the District’s administrative decision on the application of those
criteriz, In sum, the Exemptions preempt the Club’s participation
in the state mechanism provided by ERP perminting criteria for
assessing, inter alig, threats to the manatee and its habitat from
harms associated with the proposed development project.

31. The District recognized this effect of the permit in the
draft of the permil. The draft states: "Because of this Exemption,
this Conceptual Permit will ... not address ... impacts to ... wildlife
habitat.” (Petitioner’s Exhibit no. 13). The Exemptions. therefore,
prevent the Club from carrying out functions useful 1o protection
of manalee habitat, that is. participation in the District’s applica-
tion of wildlife habitat protection criteria. The non-application by

the District of permit criteria refated to wildlife habitat protection
and the Club's tnability o assure itself that the criteria are
correctly apphicd poases the danger that manatee habitat will be lost,
dimintishert o tkanaged,  Tf the Club is ultimately proved right in
its assertion tutt the manatee and s habitat wil be dumaged by
the South Shores deselopment without application of permitting
criteria related 1o wildlife habitat, then the approved application
incteases the threat thinr Cleh members will encounter greater
ditticuliy in observing, studying and enjoying manatees in the wild
and i Tampa Bay in particular.

. Standing of South Shores to Intervene

32, The District has no opposition to South Shores’
intervention.  As for the Club’s position with regard to South
Shores intervention. the Club stipulated to Scouth Shores' standing
to intervene in a notice filed with its proposed order.

33, South Shores benefits, moreover, from the application
ol the Exemptions to its proposed project, 1In light of not having
ta show compliunce with permitting criteria otherwise applicable,
Souih Shores will escape some permitting costs and therefore,
enjoys economic henefit. Furthermore, by allowing South Shores
to avoid the requirements of compliance with ERP permitting
criteria, the Exemptions facilitate fulfillment of the obligation of
South Shores to obtain a permit to develop.

e. The District’s Rule-matking Authority

34, The District governing board has been granted general
authority hy the Legislature to adopt rules to implement the
provisions of Chapter 372, Florida Statutes, the Florida Water
Resources Act of 1972:

The governing board of the district is authorized to
adopt rules ... to implement the provisions of law
conlerring powers or duties upon it

Section 373,113, Florida Statutes. The Legislature has framed this
authority in refationship to the District’s power to administer the
Chapter and its Part 1V:

In administering the provisions of this chapter the
governing bhoard has authority to adopt rules ... to
implement provisions of law conferring powers or
duties upon it

Section 373,113, Florida Siatutes.

35, In another provision in Chapter 373, the district has
been given rule-making authority that exceeds the authority to
implement specific provisions granted typically to most administra-
tive agencies in Florida. This authority is broad indeed. Tied to
willer use in general, it is bound only by unspecified conditions as
wirrinted:

.. governing hoards, ... may:

) Adept rules .. affecting the use of water, as

conditions warrant, ...
Secction 373,171, Florida Statotes.

I. The Exemptions: Specific Authoritv and Laws Implemented

3h. The Exemptions arc as follows:
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40D-4.051 Exemptions. The following activities are
exempt from [ERP} permitting under this chapter:

(3} Any project, work or aclivity which has received
all governmental approvals necessary to begin con-
struction and is under construction prior to October !,

1984,

{4) Any project, work or activity which received a
surface water management permit from the District
prior to Ociober 1, 1984.

* %k

{6) Any phased or fong term buildout project, includ-
ing a development of regional impact, planned unit
development, development with a master pian or
master site plan, or similar project, which has received
local or regional approval prior to October 1, 1984, if:

(a) The approval process requires a specific site plan
and provides for a master draimage plan approved prior
to the issuance of a building permit, and

(b)Y The Developer has notified the District of its
intention to rely upon this exemption prior 10 Apnil [,
1985.

Projects exempt under this subsection shall continue to
be subject to the District’s surface waler nunagement
rules in effect prior to Oclober 1, 1984,

37. As specific authority, the Rule conlaining the Exemp-
tions referepces 373.044, 373,113, 373.14Y,
373171 and 373.414(9), Florida Siatutes. For "Law Implement-
ed", the Rule lists Scctions 373406, 373413 and 3733149,
Florida Stalutes.  Section 373.414¢9) is cited by the Rule both as
specific authority and as one of the linws implemented.

38, The fira of the slatutory provisions cited by the Rele as
A klaw implemented ix Section 373400, Horida Sentes. W oreads:

373.406 Exemptions.-
The lollowing exemptions shall apply:

(1) Nothing herein, or in any rule, regulution, or order
adopted pursuant hercto, shall be constroed 1o allect
the right of any naturitl person to capture, discharge.
and use water for purposes permitted by kiwe,

(2) Nothing herein. or in any rule, reguiation, or order
adopled pursuant hereto, shall he construed 1o allect
the right of any person engaged in the occupation of
agriculture. silviculture, floriculture, or horticulture 1o
alter the topography ol any trict ol land lor purpuses
consistenl with the practice of such  ocenpation
However, such alteration may not be For the sole o4
predominant purpose of impounding or obupking
surface walers.

{31 Nothing herein. or in any rule. regulation, or order
adopled pursuant hereto, shall be construed o he
applicable o construction, operation, or wainmenan, ¢

of any agricvlivral closed sysiem. However, part IT ~F
this chapter shall be applicable as to the taking wwi
discharging of water for filling, replenishing, and
maintaining the water level in any such agricultural
closed system. This subsection shali not be construed
10 eliminate the necessity to meet generally accepted
engineering practices for construction. operation, and
ntainienance of dams, dikes, or levees.

{4y Al righis and restrictions set forth in this section
shall be cnforced by the goveming bouard or the
Department of Environmental Protection or its succes-
sot agency. and nothing contained herein shall be
construed 1o establish a basis for a cause of action for
private litipants.

{5) The department or the governing board may by
rule establish general permits for stormwater manage-
ment systems which have, either singularly or cumula-
tively, minimal environmental impact. The department
or the goveming board alse may establish by rule
exemptions or general permits that implement inter-
agency agreements entered into pursuant to . 373.046,
s. 378.202, 5. 378.205, or s. 378.402,

{6y Any district or the department may exempt from
regulation under this part those activities that the
district or departmient determines will have only
minimal or insignificant individual or cumulative
adverse impacts on the water resources of the district,
The district and the department are authorized to
determine. on a case-by-case basis, whether a specific
wctivity comes within this exemption. Requests 1o
qualify for this exemption shall be submitted in writing
1o the district or department, and such activities shall
not be commenced without a written delermination
from the district or department confirming that the
activity gualifies for the exemption.

t7y  Nothing in thix purt, or in any rule or order
adopted under this part, may he construed to require a
permit for mining activities for which an operator
receives u life-ol-the-mine permit under 8. 378901,

(%) Cerilfied aguaculure activities which apply
appropriate best maragerntient practices adopted pursu-
ant to &, ST (KM are exempt from this part.

For the most parl. this section sets out general classes of exemp-
Aaud it allows the Districl 10 consider whether an activity
vomes within an exemption on a “case-by-case” basis, See Section

Tivhs,

L7 LA §orida Statutes,

But, none of these “exemptions”

appear 1 have anything 1w do with the grandlather protections
provided by the FExemptions at issue in this proceeding. See
pritagraphis 93.96, helow,
3, Section 373413 Florida Statutes, in pertinent par,

reads:

74

(11 Fxeept for the cxemptions set forth herein, the
aaverming board or the depariment may require such
perptits il impose such reasonable conditions as are
neeesary 1o assure that the construction or alteration
of am slormwater nanagement system, dam, impound-
e, reservoir, appurienant work, or works  will
cormply with the provisions of this part and applicable

50
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rules promulgated thereto and will not he harmfui to
the water resources of the district. The department or
the governing board may delineate arcas within the
district wherein permits may be required.

Other than to make reference in subsection (1) 1o the existence ol
exemptions under Part IV of Chapter 373: “Except for the
exemptions set forth herein ...". Section 373.413 does not deal at
all with exemptions. Certainly, it does not make reference with
any specificity to the subject matter of the Exemptions nl issue in
this proceeding. i

40. Cited both as "specific authority” and "law implement-
ed" is pa.agraph (9) of Section 373.414, Florida Stanttes. Unlike
Sections 373,406 and 373.413, it has a connection to the Exemp-
tions at issue in this proceeding as is seen from perusal of the
underscored language, below:

(9) The department and the poverning boards. on or
before July ), 1994, shall adopt rules 1o incorporate
the provision of this section. relying primarily on the
existing rules of the departiment and the water manage-
ment districts, into the rules sovernine the manage-
ment and storape of surface waters. Such rules shal}
seek to achieve a statewide, coordinated and consistent
permitting approach to activities regulated under this
part. Variations in permitting criteria in the rules of
individual water management districls or the depart-
ment shall only be provided to address differing
physical or natural characteristics. Such rules adopted
pursuant to this subsection shall include the special
criteria adopted pursuant to 5. 403.061{29) and may
include the special criterin adopted pursuant to s.
403.061(35). Such rules shall include a provision
requiring that a notice of intent to deny or a permit
denial based upon this section shall contain an expla-
nation of the reasons for such denial and an explana-
tion, in general terms, of what changes, if any, are
necessary to address such reasons for denial. Such
rules may establish exemptions and general penmits. if
such_exemptions and general permits do not_allow
signilicant adverse jmpacts 1o occur individually or

cumulatively...

(emphasis supplied.)

g. History of the Exemptions

41, The Exemptions hive heen adopled twice and amended
several times. One ol the wmendments and the sceond adoption
followed omnibus legislation in the environmental permitting
arena: the amendment in the wake of the passage of the Warren
S. Henderson Wetlands Protection Act of 1984, and the second
adoption in the aftermath of the Florida Environmental Reorganiza-

tion Act of 1993,

(i). Amendment after the Henderson Act

42. The Warren S. Henderson Wetlands Protection Act of
1984, (the "Henderson Act”, later codified as Part VI af Chapter
403, Florida Statutes) wus enacted through Chapter 84-79, Laws
of Florida. Approved hy the Governor on June 1. 1984 and filed
in the Office of the Secretary of State on the same day. (sce Laws
of Florida, 1984, General Acis. Vol.l. Pirt One. p. 224 the Acl
had an effective date of October 1, 1984.

43 The Henderson Act does not amend any provis

Part IV of Chapter 373, Florida Statutes, the part of 1o @ i,
Resonrves Act which  delineates  water management  district
autherity over the program for permitting related to the manage-
ment and storage of surface waters {("MSSW").  Nonetheless,
between the adoption of the Henderson Act and its effective date,
the  bDisirict  amended and adopted rules in  Chapters
400-4 and 40D-20 of the Florida Administrative Code because of
the Act's passage.  Rule 40D-4.011 set out the policy for the
anrendments and adoptions:

{23 The rules in this chapter implement the comprehen-
sive surface water management permit system contem-
plated in part 1V of Chapter 373, Florida Statutes. As
a_result of the passage of Chapter 84-79. Laws of
Florida, the Warren (i, Henderson Wetlands Protection
Act of 1984, the District has adopted the rules in this
Chapter and Chapter 40D-40 to ensure continued
proteclion_of the water resources of the District
including wetlands and other natural resources.

{FExhibit OR 4. See the page containing paragraph (2} of
Rule 40D-4.011 in the exhibit.)’

44, Exhihit OR 4. a document officially recognized during
this proceeding, is denominated "SWFWMD's Rule Amendment
No. 116.” The exhibit contains a letter on SWEFWMD letterhead,
signed by Dianne M. Lee for "} Edward Curren, Attorney -
Regulation” duted September 5. 1984, Under cover of the letter is
a rule package filed by the District with the Secretary of State on
September 11, 1984, Included in the package is the newly
amended Rule 40D-4.05). The amended 40D-4.051 contains
subparagraphs (3}, (5} and (6). the Exemptions challenged in this
proceeding. They are worded precisely as they remain worded
today.

45. Consistemt with the policy expressed in Rule 40D-4.911,
Florida Administrative Code as filed in September of 1984, the
cffective date of the amendment to the Rule containing the
Exemptions was the effective date of the Henderson Act: October
I, 1984,

46. The Exemplions contained in the amendment filed in
September of 1984 are "grandfather provisions.” The first two are
designed to protect certain projects, work or activities from the
requirements of the Henderson Act if they had governmental
approvals on October 1, 1984, The third is designed to protect
from the Act "phased or long term buildout project|s]” that meet
certain requirements, among them receipt of governmental
approvals by QOctober 1, 1984,

47, Atihe time of the 1984 amendments, the Rule cited to
Scenions 373044, 373113, 373149 and 373,171 for "Specilic
Authority,” that is. the statutory source for the district’s authority
tos make rules. For "Law Implemented” the Rule cited 10 Section
373,400, Florida Stuutes. At that time. Section 373,406 contained
only four subseclions. These four are worded substantially the
same us the first four subsections of the section today. Although
Section 373406 was the only law implemented by the Rule in
19¥4. the section is neither mentioned in nor part of the Henderson
Act. The section, itself, does nol make mention of the Henderson
Act ot of protection from it based on govemment approvals
obtained by October 1, 1984, Section 373.406, Florida Statutes,
in ils form hoth immediately before and after the Henderson Act
prowided exemptions that appear to have nothing to de with the
Exemptions challenged in this praceeding. The only connection
hetween Section 373,406, Florida Statutes, in 1984 and the
Excerptions at issue in this proceeding when amended into the
Rule in 1983 appears o be the use of the term "exemplions,” The
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exemptions set out in the Section 373,406, Florida Stututes, ax ir
existed in 1984, are not refated o grandfather protection (rom the
effects the Henderson Act had on the District’s permitiing

considerations.
48, Following the amendment to the Rule conmaining the

Exemptions, the Rule was amended further. B was amended on
Qctober 1, 1986, March 1, 1988, and January 24, 19%). None of
these amendments appear 10 have affected the Exemptions under
consideration in this proceeding. The Rule became the subject of
rule promulgation by the District again, however, as a result of a
second omnibus act of the Legislature in the environmental

permitting urena, the Florida Environmemal Reorganization Act of

1,33,

(ii). The Reorganization Act of 1993

49, Nine years after the passage of the Henderson Act, the
Legislature enacted the Florida Environmental Reorganization Act
of 1¥93 (the "Reorganization Act”). Passed as Chapier 93-2108,
Laws of Florida, the Session Law declares its undetlving policy:

Declaration of Policy.—

(1) The protection, preservation, and restoration of air,
water, and other natural resources of this state are vital
to the social and economic well-being and the quality
of life of the citizens of this state and visitors (o this
state.

(2) It is the policy of the Legislature:

(a) To develop a consistent state policy for the protec-
tion and management of the environment and natural
resources.

(b) To provide efficient governmental services to the
public.

(c) To protect the functions of entire ecological
systems through enhanced co-ordination of public land
acquisition, regulatory, and planning programs.

(d) To maintain and enhance the powers, duties, and
responsibilities of the environmental agencies of the
state in the most efficient and effective manner,

te) To sireamline governmental services, providing for
delivery of such services to the public in a timely,
cost-efficient manner.

Section 2., Ch, 93-213, Laws of Florida. The Reorganization Act
carried out this pelicy in a number of ways. Among these, it
merged the Departments of Environmental Regulation (DER) and
Natural Resources into the Depantment of Environmenta) Protec-
tion. In so doing and at the same time, it incorporated DER's
dredge and fill permitting program instituted by the Henderson Act
into the programs of the water management districts for the
Management and Storage ol Surface Waters (MS5W).  The
permilting program that resulted from the consolidation of DER"s
dredpe and {ill permitting program with the District's MSSW
permitting program is what has been referred 10 n this order as the
Environmenial Resource Permitting or ERP program,

50. With regard to rutes under the new ERP program, the
Reorganization Act amended Section 373.414. Florida Statwes.

Twar sentetices in subsection (9) of the amended serti~= bear
repeintilege:

The department and the govemning boards [of the water
Prtd eniont dintricin], on oF balaie Wiy | bk, atall
adopl tules 1o incorporate the provisions of this
section, relying primarily on the existing rules of the
department_and the water management districts, into
the rules governing the management and storage of

surface waters.

Such rules may establish exemptions ... if such exemp-
tions ... do_nol allow significani adverse impacts to
cecur individually or cumulatively....

51. As discussed eartier in this oeder, the Henderson Act did
not directly create exemiptions in the District’s M3SW permitting
program, Nonetheless, the District through the Exemptions of
Rule 40D-4.051, Florida Administrative Code, provided "grandfa-
ther” protections in the wake of the Act effective October 1, 1984,
Whereas grandfather concerns were raised in front of the District
after the Henderson Act, grandfather concems and concemns about
other sitwation that should be entitled 1o exemptions were raised to
the Legislature during the advent of the Reorganization Act,
These concerns were addressed in the Florida Environmentat
Reorganization Act. itself. The Act provided specific exemptions
that were self-executing.  Included were ones providing grandfa-
ther protection for certain activities approved under Chapter 403,
Florida Stawtes, {DER’s dredge and fill program) from imposition
of new ERP permitting criteria expected to be promulgated in the
wake of the Reorganization Act. The are contained in subsections
(11} through (16) of Section 373.414, Florida Statutes. None of
these exemptions make reference to the Exemptions at issue in this
case. Of these provisions, only one addresses activities subject to
rules adopted pursuant to Pant IV of Chapter 373 prior 1o the
anticipated ERP permitting criteria:

An application under this part for dredging and filling
or other activity, which is submitted and complete
prior to the effective date of [the anticipated ERP
riles] shall be reviewed under the rules adopted
pursuant to this part |including the Exemptions in Rule
40D-4.05t] and purt VI of chapter 403 in existence
prior to the effective date of the [anticipated ERP
rules] and shall be acted upon by the agency which
received the application. unless the applicant elects to
have such activities reviewed under the (anticipated
ERP rules|.

Chapter 93-213. Section 30. p. 2149 of Laws of Florida. 1993,
General Acts, Vol, 1. Part Two, now Section 373.414(14), Florida

Statutes.”

h. Rule Activity in 1995

52. In observance of the mandate in the first section of
Section 373.414(9), Florida Statutes. the District undertook
adoption of ruies “to incorporate the provisions of [Section
373414} ... into the rules governing the management and storage
ol surface waters.” These rules were the ERP rules anticipated by
the Reorganizalion Act. They included the rules necessary for the
District to administer under its ERP program its newfound
authority over much of the dredge and fill permitting program
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formerly administered by DER and now consolidated with its
permitting authority in its MSSW rules,

53. Among the rules passed under the authority of the
Reorganization Act’s Section 373.414(9) is Rule 40D-4.051, the
Rule containing the Exemptions subject to this proceeding. Filed
with the Secretary of State on September 13, 1995, the adoption
package for the new readopted states the following, in pertinent

part:
40D-4.051 Exemptions

The following activities are exempt [rom permifling
ur ‘er this chapter |Individual ERPs]:

(1) - (7) - No change.

{Exhibit OR 6, p. 14). The result of this adoption is that the
Exemptions became part of the District’s ERP Rules. They now
apply to both the MSSW authority under Part 1V, Chapter 373,
Florida Statutes, which existed prior to the Reorganization Act,
and, in a consolidated fashion, the District’s authority conferred by
the Reorganization Act to regulate certain dredge and fill activity
formerly regulated by DER.

CONCLUSIONS OF LAW
Jurisdiction

54. The Division of Administrative Hearings has jurisdiction
over the pyrties and the subject matter of this proceeding. Scction
120.56(3). Florida Statutes.

Standing

55. The standing of South Shores has not been contested by
any party. In fact, Petitioner has stipulated to South Shores
standing to intervene. In the presentation of its case, South Shores
demonstrated that it receives economic benefit from the Exemp-
tions. The Club, moreover, demonstrated that the Exemptions
maike the permiting process easier for South Shores.

56. Swunding for intervenors in role challenge proceedings
brought under Section 120.56, Florida Statutes, is govermned by
language in paragraph () of subsection (1} of that section;

Other substantiaily affected person may join the
proceedings as intervenors on appropriate terms which
shall not unduly delay the proceedings.

South Shores is a "substantially affected person” in this case and
therefore has standing to intervene.

57. The standing requirements for intcrvenors is similar 10
the standing requirement petilioners must meet in ¢ proceeding of
this kind: "A substantially affected person may seek an adminis-
trative determination of the invalidity of an existing rule at any
time during the existence of the rute.” Section 120.56(3). Florida
Statutes,

58. Unlike South Shores, however, as an association, the
Club must meet the stunding requirements for trade or professional
association announced in Florida Home Builders Associmtion v.
Department of Labor and Employment Security, 412 Sp.2d 351
(Fla. 1982). This is true even though the Club is not a trude or
professional association. The standing requirements of Florida
Home Builders were applied 1o a non-profit environmemal
organization in Friends of the Everglades v. Board of Trustees of
the Intemal Improvement Trust Fund. 595 So.2d 186, (Fla st
DCA 1992):

“To meet the requirements of standing under the
{ Administrative Procedure Act|, an association must
demonstrate that a substantial number of its members
would have standing. See Florida Home Builders
Association v, Department of Labor and Employment
Security, [citation omitted].

Friends of the Everglades, above, at 188.

59. The test of standing of Florida Home Builders that an
association must mect in order to seek an administrative determina-
tion of the invalidity of an existing rule is three pronged:

|First]. an association must demonstrate thal a substan-
tial number of ity members, although not necessarily
the majority are "substantially affected. [Second). the
subject matter of the rule must be within the
association’s general scope of interest and activity, and
[third] the relief requested must be of the type appro-
priate for an] association 10 receive on behalf of its
members,

Florida Home Builders Association, above, a1 353, 354.

60. Save the Manatee Club has demonstrated in this
proceeding that it meets the tri-partite test of Florida Home
Builders Association, as explained tn paragraphs 62 to 64, below.

61. The Club argues that a sigaificant number of its
members are substantially affected by the Exemptions. The
argument’s base is that the Exemptions pave the way for the
removal of the plug in the cunal system and ultimately for the
introduction of a significat number of power bowuts into the
manitee feeding grounds south of Tampa Bay and the bay, iself.
The Exemptions. therefore, in the Club’s view, threaten the ability
of those Club members who observe and study the manatee as well
as conduct programs like the Tampa Bay adoption program.

62. The project, however, through the benefit of the
Exemptions, may affect more than some part of the Club's
membership.  Although the District cannot be satisfied for sure
that the munatee is protected unidd ERP permitling criterin are
applicd to the South Shores project, by paving the way for the
introduction of power boats into Tampa Bay and important
mitietee habital, without conducting such a review of the permit-
ting criteria, the Exemplions pose a threat to the manatee. If the
manatee and its habitat are threatened by an administrative rule to
the point of significant impacts then not just some part of the Club
but all of the Club's members are substantially affected by the
riule, After ill, the Club’s purpose is to protect the manatee. The
threat to the manatee posed by the Exemptions is significant. The
Exemptions will facilitate the introduction of a consequential
number of power boats into prime manatee habitat without
consideration of permining criteria designed to protect that habitat.?
Since Exemptions threaten the manatee in a significant way, the
Club is subsiantially affected by the Exemptions. The Club meets
the first test of Florida Home Builders® Association.

63. The subject matter of the rule is within the Club’s
“general scope of interest and activity.” The Club examines permit
applications. 1t follows decisions of the District.  And, when it
finds it necessary. it participates in the decision-making process
through administrative litigation over individual decisions, all in
carrying oul its interest in protecting the manatee. The Club meets
the second test.

64. The relief requested, invalidation of the Exemptions, is
appropriale relief for the Club to receive on behalf of its members
because it will assist the Club in ensuring the manatee is provided
the protection that ERP permitting criteria would provide but for
the application of the Exemplions, The Clubh meets the third test.
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65. Save the Manatee Club, Inc., has standing to bring this
proceeding.

Burden and Stapdard of Proof

66. In contrast to Section 120.56(3). Florida Statutes, the
provision govemning challenges 1o proposed rules passed hy the
Legistature in the 1996 revision to the APA requires the petitioner
to "go forward.” Section 120.56(2). Florida Statures. [t then
places on the agency the "burden to prove hy a preponderance of
the evidence that the proposed rule is not [invalid].”  Section
120.56(2)(a), Florida Staiutes. Section 120.56(3). Florida Staiutes,
pwerning challenges to existing rules. however, is silent as to
which party carries the burden of proof and what stundird of proof
must be met.

67. The Club accepts that the petitioner in & 120.56(3)
proceeding normally has the burden of proof. As authority for this
position, it cites in its proposed final order 1o a trio of cases:
Agrico Chemical Co. v. State, Depariment of Environmental
Regulation, 365 S0.2d 759, 763 (Fla. 1st DCA 1979): Dravog Basic
Materials Co., Inc. v. State, Department of Transportation. 602
50.2d 632, 635 (Fla. 2d DCA 1992): and St. fohns_River Waler
Management_District v, Consolidated-Tomoka Land Co,, below.
The District and South Shores concur in this much ol the Club’s
argument,

68. But the Club argues that its burden in this proceeding is
somehow affected by language in Booker Creek Preservation. Inc.

v. Southwesl Florida Water Management District, 534 S0.2d 419
{Fla. 5th DCA 1988) and other cases that laws exemnpting activities
from regulation in the public interest are subject. in their applica-
tion, 1o strict scrutiny and are not favored. Whatever authority
Booker Creck and other cases might have in & proceeding
challenging the District’s jssuance of the conceptual permit to
South Shores, they have no function with regard to the burden of
proof in this proceeding. The scrutiny to which "exemplions™ as
a class of law are subject 10 does nothing to affect the burden of
proof in a Section 120.56(3) praceeding.

69, The standard of proot that challengers to existing rules
traditionally have been required to meet is the "preponderance of
evidence” standard. Depantment of Professional Regulation v
Durrani, 455 So0.2d 515 (ist DCA 1984). Whether this is the
"post-1996 revision to the APA" standard in an existing rule
challenge is uncertain. See Board of Clinicai Laboratory Personnel
v. Florida _Association of Blood Banks, 721 S0.2d 317 {Fla. Ist
DCA 19983, an appeltate decision involving & challenge to
proposed rule:  "However, prool *by a preponderance of the
evidence’ is not required in Florida Statwtes section 120.52(%). and
the ALJ erved in imposing that burden on the agency.” Id., at 318,
For purposes of this proceeding, both the District and South Shores
agree that the Club should not have o meet a more stringent
standard. See the District’s PRO, at p. 9 and Intervenor’s PRO
p. Il

70. In applying the "preponderance” standard, however, it
must be considered that the rufes carry with them a presumption
of comrectness, The presumption, moreaver, grows strunger each
year that the Legislature (aware of the rules through the activities
of its Joint Administrative Procedure Committee) has had (he
opportunity 10 take action if it regarded the rule to be an invalid
exercise of its authority. Depariment of Administration v, Nelson,
424 S0.2d 852, 858 (Fla, 1st DCA 1982)% Jax Liguors. nec. v.
Depurtment of Alcoholic Beverages and Tobacco, Depariiient of
Business Regulation. 388 So0.2d 1306 (Fla. 1st DCA 1980).

71. The Club has the burden of proof in estublishing 1hat the
Exemptions should be determined to be invalid. It must do so by

a preponderance of the evidence in the face of a strong presump-
tion of correciness. :

Th ri

a. Subsection 120.52(8)

72, The Club claims three bases for invalidating the
cxemptions, Al are found in Subsection 120.52(R), Floridu
Statutes.

73 The first two appear in paragraphs (b) and (¢) of the
statute. Section 120.52(8)(b) and {c), Floridu Statutes, provides, in

pertinent part:

... A proposed or existing rule is an invalid exercise of
delegated legislative authority if any one of the follow-
ing applies:

{b) The agency has exceeded its grant of rulemaking
authority, citation to which is required by s.
120.54(3nand.

(¢t The rule cularges, modifies or contravenes the
specitic provision of law implemented, citation to
which is required by 5. 120.54(31a).

74. The third base advanced by the Club in support of its
claim of invalidity appears in the last four sentences of Section
120.52(8). Florida Statutes.  Dubbed by the District in this
proceeding as the "flush left language” of the siatute, these four
sentences read as follows:

A grant of rulemaking authority is necessary but not
sufficient to allow an agency to adopt a rule; a specific
law 1o be implemented is also required. An agency
may adopt only rules that implement or interpret the
specilic powers and duties granted by the emabling
statutes.  No agency shall have authority to adopt a
rule only because it is reasonably related to the pur-
pose ol the enabling legistation and is nol arbitrary and
capricious, or is within the agency’s class of powers
and duties, nor shall an agency have the authority to
implement stamtory provisions setting forth general
lewisative intent or policy. Statwory Linguage granting
rulemaking authority or generally describing the
powers and functions of an agency shall be construed
1o extend no Turther than implementing or interpreting
the specific powers and duties conferred by the same
sttiute,

b. The Delenses of the District and South Shores

75. With respect to the claim of invalidity under Section
120.52(8¥b), the District points to Sections 373.044,
373113 and 373.171. Floridz Statutes. These three provisions of
Chapter 373, as required by the rulemaking provisions of the APA,
are cited in the Rule as the "reference(s]| to the specific rulemaking
authority pursusnt to which the rule is adopted.” Section
120.54(3)a) 1. Florida Statutes. They are:

373.044 Rules; enforcement: availability of personnel
rule.
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The governing board of the district is authorized to
adopt rules pursuant to ss. 120.536(1) and 120.54 10
implement the provisions of this chapter, Rules and
orders may be enforced by mandatory injunction or
other appropriate action in the courts of the state.
Rules relating to personne! matters shall be made
available 1o the public and affected persons at no more
than cost but nced not be published in the Florida
Administrative Code or the Florida Administrative

Weekly.

373.113 Adoption of rules by the governing board.
In administering the provisions of this chapter the
governing board has authority to adopt rules pursuant
to ss. 120.536(1) and 120.54 to implement provisions
of law conferring powers or duties upon it.

373.171 Rules.

{1) In order to obtain the most beneficial use of the
water resources of the state and to protect the public
health, safety, and welfare and the interests of the
waler users affected, governing bouards, by action not
inconsistent with the other provisions of this law and
withoul impairing property rights, may:

(1) Adopt rules or issue orders affecting the use of
waler, as conditions warrant, and forbidding the
construction of new diversion facilities or welis, the
initiation of new water uses, or the maodification of any
existing uses, diversion facilities, or storage facilitics
within the affected area.

(b) Regulate the use of water within the affected urea
by apportioning, limiting, or rotating usex of water or
by preventing those uses which the governing hourd
finds have ceased to be reasonable or beneficial.

(c) Issue orders and adopt rules pursuant o ss,
120.536(1}) and 120.54 to implement the provisions of
this chapter.

(2) In adopting rules and issuing orders under this law,
the governing bouard shall act with a view 10 full
protection of the existing rights to water in this state
insofar as is consistent with the purpose of this biw.

(3) No rule or order shall require any maodification of
existing use or disposition of water in the district
unless it is shown that the use or disposition proposed
to be modified is detrimental 10 other water users or 1o
the water resources of the stale.

(4) All rules adopted by the governing board shall be
filed with the Department of State as provided in
chapter £20. An information copy will be filed with
the Department of Environmental Protectiom,

76. On this point the District staes in the "Conchisions of

Law” section of its proposed order:  "The cited Linguage in
Sections 373.044, 372113 and 373171, F.S. erants to the Districy
the ‘necessary’ rulemaking authority required by Section | 20,380,
F.S." As the District recognizes, this auhority could not he
clearer. The District’s grant of rulemaking authority i sted theee
times and in Whree ways in the stattory peovisions cited above

77. The yuestion posed by the Club. because it is framed in
terms of Section 120.52(8)(b). however, is whether that grant has
been exceeded. Without construing Section 120.52(8)(b) jn para
materia with the other provisions in Section 120.52, and in
parteutar whh what has been refarred t in e prouseding as the
"flush lefi language”, there is little question that the Exemptions do
not exceed the District’s grant of rulemaking authority. That grant
is very broad. The District has the authority to make rules to
implement the provisions of all of Chapter 373, whether in Part IV
or not. Section 373.044, Florida Statutes. The District has
authority by rule to "implement provisions of law (whether in
Chapter 373 or elsewhere) conferring powers and duties upon it.”
Section 373.113, Florida Statutes. Most broadly of afl, the District
has the authority to "|a]dopt rules ... affecting the use of water, as
conditions _warranl,” Section 373.171(1)a), Florida Statutes,
{emphasis supplied.)

7%. In response to the two claims of invalidity based on
Section 120.52(¥){c}, Florida Statutes, and its "flush left language,”
the District makes several arguments.

79. Primarily, it points to the only statutory section cited by
the Rule both as a "grant of rulemaking authority” and as a
“specific provision]] of law implemented.” That provision is
Section 373.414(9), Florida Statutes. It allows the District to
"adopt rules to incorporate the provisions of this section |passed as
part ol the Reorganization Act] relying primarily on the existing
rules of the Depariment and the water management districts.”

#(). Next. the District points out that Scction 373.414(9),
Florida Statutes, further directs that "[sJuch rules shall seek to
achicve u statewide, coordinated and consistent permitting
approach to activities regulated under this part.” No such evidence
that the rules do not seek such an approach. argues the District,
wits prescnied by the Club,

#1. Finally. the District points to the language in Section
3734049, Florida Statutes. that “[sfuch rules may establish
exemptions ... if such exemptions ... do not allow significant
adverse impacts to occur individually or generally.” The District
asserty that the Club did not present any evidence that the
Exemptions atlow sipnificant adverse impacis.? This assertion is
consistent with the District’s position that it would not have
toterated the Club’s presenting such evidence in this rule challenge
procecding withomt raising an objection since:

.. & determination regarding the application of the
chidlenged exemplions is not appropriately a part of
v proceeding.  Such @ determination is a1 mixed
question of law amd et and not g strict legal chal-
lenge to the delegation ol authority to the District.
Theretore. that issue is appropriately addressed in the
Permit Chedlenge proceeding pending before DOAH in
e No, WU-1155R X,

The Distriet™s PRO, p, 9,

K2 South Shores makes an additional argument in defense
of the Clob’s claims, 1 points out that the permitting authority of
the District is discretionary in the first place.  See Scction
ITR 40301, Florida Saines, which, in pertinent part, Tollows:

Except for the exemptions set forth herein. the govern-
ing boand may require such permits frelative to surfuce
woper storage and mimagement}.. The .. governing
Voard may delineate areas within the district wherein
proriiits may be reyuired.., '

H the Dictrict has the authority in the first instance 1o require or
Bt ogane penkits, goes the argument of Souwth Shores. then it
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must also have the authority to provide {or exemptions Irom
permitting requirements, particulariy where the enabling fegistation
spells oul exemptions within the legislation jsell and allows
promulgations by rule of exemptions it they co not camse idverse
impacts. As the District does, South Sheres also emphasizes
Section 373.414(9), Florida Statutes, as ali that is necded to fond
off the three claims of invaiidity.

83. If the defenses raised hy the District and Sowmlh Shores
had only to contend with the claims of the Club based on para-
graphs (b) and (c) of Section 120.52e%). Florida Statutes, ihe
District and South Shores would prevail in ths procecding, B
there is another claim made by the Club. This third cliim is hased
Cit the "fush left language” in Section 120.52(8).

d. The "Aush left language” claim

84, The "fush left” language appeared in Section 120.52¢¥:
following the 1996 revision of the APA ax Tollows:

A grant of rulemaking authority is necessury but not
sufficient (o aliow an agency to adopl a rule: a specilic
law 10 he implemented is also reguired. An agency
may adopt only rules that implement. interprel or make
specific the particular powers and datics granted by the
enabling slawte. No agency shall have awthority 1o
adopt u rule only because il is reasonably relited 1o the
purpose of the enabling legislation and is not arhiirary
and capricious, aor shall an agency have the authority
to implement statulory provisions selling torth general
legislative intent or policy. Stuwtory languuge gram-
ing rulemaking uuthority or generully describing the
powers and Tunctions of an agency shall he construed
to extend no further than the particular powers and
duties conferred by the same stutute.

Section 120.52(R), Florida Statutes, {1997).

RS, This lunguage was construed in 5t._Johns River Wuter
Managemeni District v. Consaliciited-Tamoka. 717 S0.2d 72 {Fla,
1st DCA 19981 In that case, the First District Court of Appeal
reviewed a Tinal order of the Division of Administrative Hearings
declaring invalid a series of rufes proposed by the St Johns River
Water Management District. The court describes the rules in s
opinion:

In broad terms, the new rules deline two arcas within
the District as hydrologic basins and establish more
restrictive permitting and development requirements
within these basins.

Id.. at 75. The Court then summarized the disposition of the case
by the Division of Administrative Hearings,

Although the administrative law judge determined that
the proposed rules were supported by the evidence, he
comeluded that most of 1them were invalid as a4 matter
of law, The major theme of the final order is that 1he
rules are an invalid exercise of legisbtive authority
because they are not within “particolir powers and
duties” granted by the coubling stmutes.  (Citations
omitted.) {Other hases of nvalidity are also dis-
cussed].

1d.. at 76.
R6. In construing the terms “particuliar powers aod dutios,”
the court found the term “particalar” 1o be ambiguous.  Tha i,

“Jihe statate could mean that the powers and duties delegated by
the enabling stalutes must be particular in the sense that they are
identitied tand theretore limited to thase identified) or in the sense

e they are described I detail.”  Jd, at 79, The court then
dixagreed with the Interpretation n the administrtive faw Judge's

tinal order that the Legistature intended the words "partieulat
powers and duties” as requiring the enabling statute to "detail” the
pewers and duties that will be the subject matier of the rufe. The

court concluded instead:

In our view, the term “particelar” in section 120.524(8%)
restricts  rulemaking authority 10 subjects that are
dircetly within the class of powers and duties identi-
ficd in the enabling satute. It was not designed to
require o minimum tevel of detail in the statutory
language used 1o describe the powers and duties.

Id. The court found support for its interpretation by construing the
statwory term in purg materia with other APA provisions, Most
notewearthy, it opted for this view of the term “particular” in order
o mooid what i1 fell would be an unreasonable result:

We consider it unlikely that the Legislature intended 1o
estahlish o rulemaking standard based on the level of
detail in the enabling statute, because such a standard
would be unworkable.  The courts are bound io
interpret the ambiguous statutes in the most logical and
~ensible way. I possible, the court must avoid an
interpretation that produces an unreasonable conse-
yuence, (citwtion omitted). A standard based on the
precision and detail of an enabling statute would
produce endless litigation regarding the sufficiency of
the delegated power. Section 120.52(R} provides that
a rule can implement, interpret or_make specific. the
powers and duties granted by the enabling statute.
{Emphasis added.) If follows from this statement that
the engbling statute can be, and most likely will be,
more general than the rule.  Just how general the
stitute can be is not explained.

® %k %

Consequently, it is more fikely that the Legislature
used the term “particular” 1o mean that the powers and
duties must be identifiable as powers and duties falling
within a class.

I ar 79, R The court went on to employ the principle of
statitory construction that stalutes should be construed 1o avoid
internal conllict among various statutes.  In panticular, the court
referred 1o the declaration by (he legislature in the APA that
“rulemaking is not a matter of agency discretion.”  Section
12005400, Florida Suuutes. The court concluded, “fihis)
section] | supgestfs] thin rulemaking anthority is not restricted to
those sitnations in which the enabling statnte details the precise
subicet of a propoxed rule. The legistative commrmand directing the
ageney to adopd roles carries with B an implication that the
agencies have authorily to adopt rules, at least within the class of
powers conferred by the applicable enabling statute.”  Id.. at 80,

K7 The decision  of the First  District  in
Consolidated-Tomoka was discussed with approval by the Florida
Supreme Court in a decision in the area of Florida administrative

Claw handed doswn just fast month.

#%. I Florida Departiment of Business and Professional
Reculation. Division of Pari-mutuel Waeering v, Investment

80
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Corporation of Palm Beach, 24 FLW SC 520, Sup. Ct. Case No,
93,952, Op. Filed November 4, 1999, the count considered an issue
related to declaratory statements under the Administrative Proce-
dure Acl. Because the issue concerned the relationship between
agency declaratory statements and rulemaking, the court examined
Consolidated-Tomoka. Referring 1o the decision as Tomoka Land,
the Supreme Court called it "an imporiant case.” With approval,
the court quoted extensively from the Consolidated-Tomoka
opinion. Afier a discussion of Consolidated-Tomeka und Chiles
v. Depurtment of State, 711 So0.2d 151 (Fla. 1st DCA 19Y8), the
Court drew the conclusion that these cases demonstrate that, "the
Legislature will not micromanage Florida’s administrative agen-
cies...”.

89. Between the decision by the First District Court of
Appeal in Consolidaled-Tomoka and the tavorable tight shone on
that decision by the Florida Supreme Court, however, the Legisla-
ture enacled Chapler 99-379, Laws of Florida. In the enuctment,
the Legislature amended the "flush left language” of Section
120.52(8), Florida Statutes. The amendments (the " 1999 Amend-
ments” appear in the session law as follows:

A grant of rulemaking auihority s necessary but not
sufficient to allow an agency 1o adopt & rule; a specific
law 10 be implemented is also required. An apency
may adopt only rules that implement ors interpret thes
or—muke specific the—purtetdar powers and duties
granted by the enabling statute, No agency shall have
authority to adopt a rute only because it is reusonably
related o the purpose of the enabling tegislation and
is not arbilrary and capricious or is within the agency's
class of powers and dulies, nor shall an agency have
the authority to implement slatutory provisions setting
forth generat legislative intent or pulicy. Stululory
lunguage granting rulemaking authority or generally
describing the powers and functions of an agency shali
be construed to extend no further than implementing or
interpreting the specific the—purtievlur powers and
duties conferred by the same statute,

Chapter Y9-379, Laws of Florida, Section 2, The purpose of the
1999 Legislature in amending the "tlush ieft Lingua Wils
announced in Section 1 of Chapter 99-379, Laws ol Florida:

It is the intent of the Legislature that moedifications in
sections 2 and 3 of this-act which apply 10 rulemaking
are to clarify the limited authorily of agencies w adopt
rules in accordance with chapter 96-159. Laws of
Florida, and are_intended 1o reject the class ol powers
and duties analysis. However, it is not the intent of
the Legislature 10 reverse the result of any specific
judicial decision.

(emphasis supplied).

90. The statemenl of legislative intent in Chapter 99-379,
Laws of Florida, is interpreted in this order 10 mean that the "class
of powers and duties” analysis conducted by the First District
Court of Appeal in Consolidated-Tomoha may not be applicd

cases arising after the amendments etiecniied through Chapler

w3, Laws ol Flosdie,  The Legialaare inidde elear thal 18 hind
no iment o reverse or overmule Consoliduted-Tomoki.  That
decision of the First District Count of Appeal, thercfore, renmiin
undisturbed as to its application prior 1o the eflective date of the
1999 amendments. But because the “flush left language” ol the
statute was amended in 1999 and because of the ciear inwem
behind the 1999 Amendments, the analysis conducted in ihw

Consotiduted-Tomoka is not of any value in cases arising after the
1999 Amendments. The “class of powers and duties” analysis of
the First District Court of Appeal in Consolidated-Tomoka is not
applicable (o this case.

e, Application of the 1999 Amendments.

91. The legislature required the District 10 adopl new rules
w implement the Reorganization Act of 1993, and in so doing to
rely on existing rules. It did so in Section 373.414(9), Florida
Statutes. On this provision resis the defense of the District and
much ol the assistance South Shores renders to the District's cause.
Is the power and duty delineated in Section 373.414(9), Florida
Statutes, specilic enough 10 aliow the District to re-udopt rules thal
provided protections from the effects of the Henderson Act passed
ning years earlier?

92. The question as 10 whether the requisite specificity has
been provided by the laws implemented by the Rule becomes
particularly pointed when one considers the Reorganizalion Act's
upproach to exemptions (including through operation of grandfa-
ther protections) from the effects of the Reorganization Act. In
order 1o provide protections by exemplions, the Act sets out
citegories of exemptions in Section 373.414(t1)-(16), Florida
Sustutes. o so doing, it provides specific exemptions from the
cifects of the 1993 Act. None of these exemptions mention the
need 10 grandfather projects that-had received approvals nine years
carlier. Nor do they mention the need to grandtather from water
management district permitting requirements projects that had
received all necessary approvals prior to the passage of the
Henderson Aci,

93.  The polestar of stauiory construction is legislative
intent.  The plain meaning of statutory language is the first
consideration in discerning intent. Plain meaning discemned from
unambiguous lunguage will be given effect unless the effect is
absurd, ridiculous or unrcasonable. Investment Corporation of
Palm Beach, at 524(7). With regard to the intent of the Legislature
when it passed the Reorganization Act, it is cerntainly possible that
ihe Legislature meant not to carry forward exemptions for projects
with approvals at least nine years otd. I the Legislature was
aware of Booker Creek, abuve it is very likely that had it meant
to carry torward the Exemptions after the Reorganization Act, it
waubld have done so i statute, along with the exemplions it did
provide in Reorganization Act, itsell, becawse ot the lengih of time
Uun hack passed since the Exemplions or grandfuther clauses were
promulgated. About these very same Exemptions, the court wrote
iy Bovker Creek:

With regard 10 subsection (3), (4}, (5) and (6) of Rule
4001)-4.051, these exemptions relate o grandfathering
in projects underway in 1984 when the surfuce water
legislation was passed. I does not appear that any of

these  provisions would apply 1o _projects seeking

wihits in 1947,

Bouker Creek. above, at 434,

94, Whatever the legistative intent in regard to the Reorga-
nizition Act's eflect on the Exemptions in this case, its intent is
clear with regard to the 1999 amendments to Section 120.52(8),
Elorhtn Slaness  the "vlass of powers and duties” analysis
vanducied in Conselidated-Tomoka is not applicabie 1o challenges
1o rules arising after the 1999 amendments,

Y5, The 1999 amendments 1o Section [20.52(8) make it
clear that agencies, including water management districts, have
lintted authodity e adopt rules. When administrative agencies do
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s0, the rules must implement powers and duties that are more
detailed than a general class of power or duty provides,

96. Three statory provisions |Sections 373.406,
373.413 and 373.416(9)] are cited in the Rule contwining the
Exemptions ax "law implemented.”  (South Shores argues (hat
another statulory provision should be considered as law implement-
ed. To do so, however, runs afoul of the legislative mandate in
Section [20.54(3)(a)l., Florida Sttutes, that rules comtain a
citation to each law they implement.  Sge also, Section
120,52(8)c). Florida Statutes.) Nore of the three faws implement-
ed by the Rule describe in detail any power or duty rehued to
protection from the effects of the Henderson Act or, for tha
matter, grandfathering in any manner, as discussed in the next
three paragraphs of this order.

97. Section 373.406, Florida Statutes, describes various
activities that are not to be subject to witer resource regulation,
none of which relate to grandfathering. Furthermore, it authorizes
the District 10 provide exemptions under interagency agreements.
It also authorizes the District to exempt certain activities that have
minimal impacts, minmg activities for which u life-of-the-rine
permit has been issued and certificd aguaculture activities which
apply appropriate hest management practices,  Fhe only relation-
ship between the Exemptions and Scction 273,406 is that both use
the term, “exemption.”

98. Likewise. Section 373413 mukes no relerence 1o
grandfather protection in the wake of the Henderson Act. N uses
the term "gxemption” but modifies it with the phase "sel forth
herein.”  The exemptions referrcd 10 in Section 373.413 are
exemptions set oul in Chapter 373, that is, they are statulory
exemptions, Neither the District nor South Shores has cited to any
statutory exemptions that refer with uny specificity o grandfather
protection either as of October [, {984, or in the wake ol the
Henderson Act.

99. The only law implemented by the Exemplions und the
Rule left for consideration is the one on which the defense in this
case primarily rests: Section 373.414(9), Florida Siatutes. The
yuestion recurs: is it specific enough? In Consolidited-Tomoka,
above, Judoe Padovano predicled that if a standard eatfing for
analysis of the specificity of the law implemented were to become
the law, there would be great difficulty far those caffed upon o
apply it

A standard based on the sufficiency of detail in the
language of the crabling statute would be difficult o
define and even more difficult to apply. Specilicity is
a subjective concepl that cannot be neatly divided into
identifinble degrees. Morcover, the concept is one that
is relative,  What is specific enough in one circum-
stunce may be oo general in another.  An argument
could be made in nearly any case that the enabling
statute is not specific enough 1o wupport the precise
subject of a rule, no matter how detailed the Legista-
wre tried 1o be in describing the power delegmed 10
the agency.

id.

XYL However difficult, the standard of the 1999 Amend-
ments must be applied in this case. The direction by the [ eginfa-
ture that the District adopt tules 1o implement the Reorganization
Act in reliance on existing rules i not epough detail 1o fustify the
adoption of grandfuther provisions sct in place a decinde carlicr in
the wike of the Henderson Act. The permission gramted o the
District that rules adopted 10 implement the Reorganization Act
may establish exemplions il the exemplions do not alow signifi-
camt adverse impacts falls into a0 generd "cliss ol powers g

duties." Section 373.414(%), docs not provide any specificity that
hints at grandfather protection as of QOctober 1, 1984, from the
etfects of the Henderson Act.

101, There is, quite simply, no specific power and duty
cited as "law implemented” by the Rule for the Exemptiony ol
issue in this case that satisfies the command of the legislature in
the 1999 amendment to Section 120.52(8). Fiorida Statutes: "An
agency may adapt onty rtules that implement or interpret ihe
specific powers and duties granted by the enabling statute.”
Section 120.52(8). Florida Statutes.

102, Given the clarity of 1999 Amendments, the intemt
hehind them that the Consolidaled-Tomoka analysis is rejected.
and their effect on this proceeding, the Club has cartied the burden
of proving hy a preponderance of the evidence in the face of &
strong presumption of correciness that the Exemplions are an
invalid exercise ol delegited legislative authority.

ORDER

Based on the foregoing, it is hereby

ORDERED that the exemptions in paragraphs (3), (5) and (6)
al Rule 400-1.05), Florida Administrative Code, are invalid
exercises of delegated legistative authority because. in vielation of
Section 120.52(R). Florida Siatutes, they do not implement specific
powers or duties i the District’s enabling legislation,

DONE und ORDERED this 9th day of December, 1999, in
Tallahassee, Leon Coumty. Florida,

DAVID M. MALONEY
Administrative Law Judge

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway
Tallahassee, Florida 32399.3060
{R50) 4K8-9673 SUNCOM 278.9673
Fax Filing (85(n 921-6847

www doah.state. flus

ENDNOTES

" While the record is not clear in this regard, one would
stenrise that the reles tincluding the amendment that created the
Exemptions in Rule 40D-4.051) were adopted because of wnter-
agency agreements between the SWEFWMD and the Departmens of
Environmental Regulation.

Whether South Sheres’ application falls under this
provision was not addressed by evidence in this proceeding. [t
would not ke appropriate. moreover, 1o consider such a claim in
this case, {The cluim may not exist since Sowmh Shores apparently
efected to have its activities reviewed under the ERP rules.) In
ammy event, such a cluim, il there is a hasis lor it, belongs in Case
o, 41550 the companion case to this enc challenging the
tssuance of the conceptual permit.

Whether these concerns can be addressed in a permitting
process free of the Exemptions for Sowth Shores development
projoct is e open question,

' n Tact, the testimony of Ms. Patti Thompson was (o the
efteet i the manatees will be adversely impacted in a significant
way by South Shores project, in part. because of the Exemptions.
Hhic testimony ix accepled only lor purposes of establishing the
Chub's standing in this rule challenge proceeding. 1t is not
aceepted for parpeses of wheiher the conceptaal permit issued to
Setth Shores, does aliow signilicant impacts,  That determination
awitits another dies and a different proceeding: one that chadlenges
@ Daen i dect o mather tum o District rule,
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GAS PIPELINE SAFETY PROGRAM

CERTIFICATION FOR CALENDAR YEAR 2000

This centificate (including anachments}) is submirted by the Florida Public Service Commission
. (insert name of state agency

(the suate agency) to the Secretary of Transportation (the Secretary) under

Section 60105 of Tite 49, United States Code.

Pursuant 1o Section 560105(a)of this Title, the state agency hereby certifies 1o the Secretary that—

1. Except as set forth in Attachment 1, under the Constitition and laws of

* Florida it has regulatory jurisdiction over the safety standards and
(inserr name of state)
practices of all intrastate pipeline transportation within _Florida as summagized
on Atachment 1. (inzert name of stze}

2. Ithas adopted, as of the date of this certification, each federal safety standard established under
this Title that is applicable to the intrastate pipeline transportation under its jurisdiction as set forth
in paragraph 1, or, with respect to each such federal safety standard established within 120 days
before the date of the certification, is taking steps pussuant to state law to adopt such standard.
(The adoption by a state agency of a safety standard that is additionai to or more stringent than the
applicable federal standard and is compatible with the federal standards (see Section 60102(a)(1)
of this Title] does not prohibit that state agency from certifying to the actions described in this
paragraph.)

3. Ttis enforcing each standard referred to in paragraph 2.

4. 1t is encouraging and promoting programs designed to prevent damage to pipeline facilities as
a consequence of demolition, excavation, tunneling, or construction activity.

3. 1thas authority to require each person who engages in the transportation of gas or who owns
or operates pipeline facilities subject to its jurisdiction as set forth in paragraph 1, to establish and -
maintain records, to make reports, and to provide information, and that this authority is
substantially the same as the authority provided under Section 60117 of this Title.

6. It has authority to require each person who engages in the transportation of gas or who owns -
Or operates intrastate pipeline transportation facilities, subject to its jurisdiction as set forth in -
* Applicability as defined in Chapter 368, Gas Transmission and Distribution, Florida

Statutes and Florida Public Service Commission Rules Chapter 25-12 Safety of Gas
Transportation by Pipeline, Florida Administrative Code.
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paragraph 1, to file with it for approval a plan for inspection and maintenance substantially as
described under Section 60108(a) and (b) of this Title.

7. The laws of _ I orida ___provide for the enforcement of the safety

{insert name of state}
standards referred to in paragraph 2 by injunctive and monetary sanctions- substantially the same
as those provided under Sections 60120 and 60122(a)(1) and (b)<f) of this Title.

The state agency furthermore agrees to cooperate fully in a system of federal monitoring of the
state program to assure the program is being carried out in compliance with this certification.

The terms "intrastate pipetine transportation,” "pipeline facilities, " "trafisportition of gas; “and
"state," are used in this certification as defined in this Title. This certification is subject to
termination by the Secretary in accordance with Section 60105(f) of this Title if the Secretary
determines the state agency is notsatisfactorily enforcing compliance with federal safety standards.
Under Section 60105(f), the Secretary, on reasonable notice and after opportunity for fiearing, may
reject the certification or take such other action as deemed appropriate to achieve adequate
enforcement inciuding assertion of federal jurisdiction.

In witness whereof, the hand and seai of the  Florida Public Service Commission

- (m nome Ofm Rg‘m)
is hereby affixed on ZZQ ‘2/‘9 o
{date)

Fi;;'ida Public Service Commission

(insert name of stexe agency)

Al e
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