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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

5 S
In re: Complaint of US LEC of Florida Inc. = o %
against BellSouth Telecommunications, el
Inc., for Breach of Terms of Florida DOCKETNO. 990874-TPF P~ <
Interconnection Agreement under Sections % v =
251 and 252 of the Telecommunications CD% <
Act of 1996, and Request for Relief O e
FILED: April 3, 2000 <

US LEC OF FLORIDA INC.’S REPLY IN FURTHER SUPPORT OQF
MOTION TO STRIKE PORTIONS OF PREFILED REBUTTAL TESTIMONY OR, IN
THE ALTERNATIVE, TO STAY PORTION OF PENDING HEARING
COMES NOW US LEC of Florida Inc. ("US LEC"), through counsel, and files this Reply
in further support of its Motion to Strike Portions of Prefiled Rebuttal Testimony or, in the
Alternative, to Stay Portion of Pending Hearing, and, in support thereof, respectfully states as
follows:
1. On March 30, 2000, US LEC filed a Motion to Strike Portions of Prefiled
Rebuttal Testimony or, in the Alternative, to Stay Portion of Pending Hearing (“Motion™).
US LEC asks that portions of Jerry Hendrix’s rebuttal testimony concerning the June 3, 1998,
amendment (“MTA Amendment”) to the Intermedia and BellSouth interconnection agreement,
which was adopted by US LEC, be stricken as entirely irrelevant to the determination of the
reciprocal compensation liability issue raised by US LEC in its Second Amended Complaint in
this proceeding and addressed by BellSouth in its answer to that complaint.
2. In addition to the fact that BetlSouth had not even raised the issue until its
rebuttal testimony, US LEC noted that, under section 252(i) of the Telecommunications Act of
1996, the intent of the parties to the MTA Amendment--BellSouth and Intermedia--governed the
——— resolution of the dispute with US LEC, as well. Thus, US LEC asked that, if the Commission
S determined not to strike Mr. Hendrix’s testimony, that the Commission delay taking testimony

— on the MTA Amendment rate issue in this proceeding until after the pending Intermedia
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complaint against BellSouth, which raises this very issue, is concluded, or until any separate
. proceeding brought by US LEC raising that issue is concluded.
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3. On March 31, 2000, BeliSouth responded to US LEC’s Motion. BellSouth
objects to striking Mr. Hendrix’s testimony, disagreeing with US LEC’s view on why it would be
prejudiced if the issue was addressed now and disputing US LEC’s assertion that section 252(i)
requires the MTA Amendment to be resolved by Intermedia and BellSouth.! BellSouth also
objects to delaying any testimony on the MTA Amendment rate issue, arguing that it would be
wasteful to bifurcate the ISP dispute and the rate dispute. BellSouth stated that it would not
object to continuing the entire hearing in this proceeding until after the Intermedia proceeding is
concluded.

4. US LEC disagrees with BellSouth’s view on the merits of the Motion to Strike;
however, US LEC believes there is value in the suggestion that the interests of judicial economy
will be served by resolving the entire dispute between the parties in a single proceeding that
occurs after the Intermedia/BellSouth case has been resolved. A continuance of the hearing in
this matter until after that date would permit the parties to resolve all of the factual and legal
issues in a timely, cost-effective manner. It gives US LEC the opportunity to pursue discovery
on the MTA Amendment rate issue--either in this case or in the separate complaint proceeding it
intends to file--and to submit testimony on that issue. It also permits the Commission to address
the legal issues raised by a section 252(i) adoption.

5. Therefore, US LEC wili withdraw that portion of its Motion which seeks to strike
Mr. Hendrix’s testimony on the MTA Amendment on the understanding that BellSouth has not
objected to continuing the hearing in this proceeding on the terms discussed herein; i.e., until
after the pending Intermedia proceeding and/or any separate UC LEC complaint has been
resolved by this Commission.

WHEREFORE, for the reasons above, US LEC respectfully requests that the

Commission approve its request for leave to withdraw its Motion to the extent it seeks to strike

! US LEC disagrees entirely with BellSouth’s interpretation of the Hearing Officer’s

decision in the Global NAPs case. Order No. PSC-99--2526-PCO-TP, Docket No. 991267-TP. The most
that can be said for that opinion is that it sets forth the circumstances under which one carrier can intervene
in a separate complaint proceeding between two other carriers. It most certainly does not stand for the
proposition that an interconnection agreement adopted pursuant to section 252(i) of the 1996 Act is to be
interpreted on its own, without any regard at all for the intentions of the parties to the original agreement.
Indeed, such a view would run afoul of the non-discrimination purpose of section 252(i).



the rebuttal testimony of Jerry Hendrix, and to continue the hearing in this proceeding according

to the terms proposed herein.
This 3" day of April, 2000.

Richard M. Rindler

Michael L. Shor

Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.W., Suite 300
Washington, D.C. 20007

Tel: (202)424-7771

Fax: (202) 424-7645
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Charles J. Pellegrini ¢

Patrick K. Wiggins
Wiggins & Villacorta, P.A.
2145 Delta Boulevard
Suite 200

Tallahassee, Florida 32303
Tel: (850) 385-6007

Fax: (850) 385-6008

email: wiggvill@nettally.com

Counsel for US LEC of Florida Inc.




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing has been

furnished by facsimile and hand delivery this 3% day of April

2000, to:

Mr., Bennett Ross ¢/o

Ms. Nancy Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Florida 32301

Ms. Donna Clemons

Division ¢f Legal Services
Florida Public Service Commission
2540 Shumard 0ak Boulevard
Tallahassee, Florida 32399-0850
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