— A
APYLICATION FORM FOR AUTHORI:1 ¥ TO

PROVIDE ALTERNATIVE LOCAL O R ' G l NAL

EXCHANGE SERVICE WITHIN THE STATE
OF FLORIDA

This is an application for \ (check one):

(XX) Original authority (new company) DOO FZE -

( )} Approval of transfer (to another certificated company)
Example, a cerificated company purchases an existing
company and desires to retain the original certificate

authority.

( ) Approval of assignment of existing certificate
(to a non-certificated company)
Example, a non-certificated company purchases an existing
company and desires to retain the certificate of authority rather than
apply for a new certificate.

( ) Approval for transfer of control (to another certificated company)
Example, a company purchases 51% of a certificated company.
The Commission must approve the new controlling entity.

Name of applicant:

Net2000 Communications Services, Inc.
(hereafter “Applicant” or “Net2000")
Name under which the applicant will do business (d/b/a).

Same

Official mailing address (including street name & number, post office box, city,
state and zip code):

2180 Fox Mill Rd.
Herndon, VA 20171

Florida address (including street name & number, post office box, city, state and
zip code):

Applicant does not have a Florida address.

DOCUMENT NUMAER-DATE
05962 MAYI58

FFSC-RECORDS/REPORTING




10.

1.

12.

6. Structure of organization ¥ Check Appropriate box(es)
{( ) Individual
(XX) Foreign Corporation

General Partnership

Joint Venture

Corporation

Foreign Partnership

Limited Partnership

Foreign Limited Liability Company

S T T —

If applicant is an individual, partnership, or joint venture, please give name, title
and address of each legal entity.

N/A.

If incorporated in Florida, provide proof of authority to operate in Florida:
N/A.

If foreign corporation, provide proof of authority to operate in Florida:

(a) The Florida Secretary of State corporate registration number:

F98000001053

Applicant is authorized to transact business in Florida as a foreign
corporation. A copy of Applicant’s proof of authority is appended as
Exhibit A. Appended as Exhibit B is a copy of Applicant’s Articles of

Incorporation.

If using a fictitious name-d/b/a, provide proof of compliance with fictitious name
statute (Chapter 865.09, FS) to operate in Florida:

N/A.
If a limited liability partnership, provide proof of registration to operate in Florida:
N/A.

If a partnership, provide name, title and address of all partners and a copy of the
partnership agreement.

N/A.



13.

14.

15.

16.

If a foreign limited partnership, provide proof of compliance with the foreign
limited partnership statute (Chapter 620.169, FC), if applicable.

N/A.

Provide F.E.l. Number (if applicable): 54-1672883

Indicate if any of the officers, directors, or any of the ten largest stockholders
have previously been:

(a) adjudged bankrupt, mentally incompetent, or found guilty of any felony or of
any crime, or whether such actions may result from pending proceedings. If so,
please explain.

None of the officers, directors, or any of the ten largest stockholders
have previously been adjudged bankrupt, mentally incompetent, or
found guilty of any felony or of any crime.

(b) an officer or director, partner or stockholder in any other Florida certificated
telephone company. If yes, give name of company and relationship. If no longer
associated with company, give reason why not.

None of the officers, directors, or any of the ten largest stockholders
have previously been an officer or director, partner or stockholder in
any other Florida certificated telephone company.

Who will serve as liaison to the Commission with regard to the following?
(a) The application:

Anthony Hansel

Counsel

Net2000 Communications Service, Inc.
2180 Fox Mill Rd., Herndon, VA 20171
Telephone: (703) 654-2000

Facsimile: (703) 654-2049
thansel@net2000.com
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(b) Official point of contact for the ongoing operations of the company and
complaints/inquiries from customers:

Anthony Hansel

Counsel

Net2000 Communications Service, Inc.
2180 Fox Mill Rd., Herndon, VA 20171
Telephone: (703) 654-2000

Facsimile: (703) 654-2049
thansel@net2000.com

List the states in which the applicant:

(a)

(b)

has operated as an alternative local exchange company.

Net2000 is a rapidly growing, innovative provider of state-of-the-art
broadband telecommunications services. As a competitive
telecommunications provider, Net2000 offers cutting-edge,
responsive solutions to customers located throughout the Mid-
Atlantic and Northeastern regions. Currently, Net2000 has sales
offices in Washington, DC, Maryland, Virginia, New York, New
Jersey, Massachusetts, and Rhode island.

has applications pending to be certificated as an alternative local

exchange company.

(c)

(d)

Local exchange applications are pending in California, Georgia,
Maine, and Texas.

is certificated to operate as an alternative local exchange company.

Net2000 is authorized to provide resale and facilities-based local
exchange services in: Connecticut, Delaware, the District of
Columbia, lllinois, Maryland, Massachusetts, New Hampshire, New
Jersey, New York, North Carolina, Pennsylvania, Rhode Island,
Virginia, and West Virginia.

has been denied authority to operate as an alternative local exchange

company and the circumstances involved.

Not Applicable
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(e)

has had regulatory penalties imposed for violations of telecommunications

statutes and the circumstances involved.

(f)

Net2000’s subsidiary, Net2000 Communications of Virginia, LLC,
formerly known as Ntel Communications, LLC (“Ntel”’), was
authorized to provide local exchange services in Maryland on July
22, 1998. Due to an administrative oversight Ntel did not file all
necessary tax forms for the tax year 1998. Rather, Ntel made the
appropriate tax filings under the name of its parent company,
Net2000 Communications Services, Inc. Unfortunately, Ntel never
received the appropriate notification of the delinquency from the
State Department of Assessments and Taxation, which subsequently
notified the Maryland Public Utilities Commission. As a result, Ntel’'s
certification was revoked. The matter was quickly resolved with the
relevant taxing authorities, who verbally admitted to failing to
provide proper notification. Subsequently, Net2000 reinstated its
authority to provide local exchange services throughout the state of
Maryland by expanding its existing interexchange authority to add
local exchange authority.

has been involved in civil court proceedings with an interexchange carrier,

local exchange company or other telecommunications entity, and the
circumstances involved.

Net2000, along with several other competitive local exchange
carriers, filed a multi-party lawsuit in the US District Court for the
Eastern District of Virginia against AT&T alleging that it owes
Net2000 past-due access charges.

Submit the following:

A.

Financial capability

The application should contain the applicant’s audited financial statements
for the most recent 3 years. If the applicant does not have audited
financial statements, it shall so be stated.

The unaudited financial statements should be signed by the applicant’s
chief executive officer and chief financial officer affirming that the financiai
statements are true and correct and should include:

1. the balance sheet
2. income statement; and
3. statement of retained earnings.



NOTE: this documentation may include, but is not limited to, financial
statements, a projected profit and loss statement, credit references, credit
bureau reports, and descriptions of business relationships with financial
institutions.

Further, the following (which includes supporting documentation) should
be provided:

1. written explanation that the applicant has sufficient financial
capability to provide the requested service in the geographic area
proposed to be served.

2. written explanation that the applicant has sufficient financial
capability to maintain the requested service.

3. written explanation that the applicant has sufficient financial
capability to meet its lease or ownership obligations.

See Exhibit C. Attached is a copy of the audited financial
statements from Net2000’s recently issued Form $-1 filing with
the Securities & Exchange Commission, submitted in
conjunction with the company’s initial public offering. Also
included are financial statements for the period ending March
31, 2000.

B. Managerial capability: give resumes of employees/officers of the
company that would indicate sufficient management experiences of each.

Please see Exhibit D appended hereto.
C. Technical capability: give resumes of employees/officers of the
company that would indicate sufficient technical experiences or indicate
what company has been contracted to conduct technical maintenance.

Please see Exhibit D appended hereto.




** APPLICANT ACKNOWLEDGMENT STATEMENT **

REGULATORY ASSESSMENT FEE: | understand that all telephone companies must
pay a regulatory assessment fee in the amount of .15 of one percent of gross
operating revenue derived from intrastate business. Regardiess of the gross
operating revenue of a company, a minimum annual assessment fee of $50 is
required.

GROSS RECEIPTS TAX: | understand that all telephone companies must pay a
gross receipts tax of ftwo and one-half percent on all intra and interstate business.

SALES TAX: | understand that a seven percent sales tax must be paid on intra and
interstate revenues.

APPLICATION FEE: | understand that a non-refundable application fee of $250.00

must be submitted with the application.

TILITY OFFICK .
ot /\_MMQA 5/ /%O

Signature V Date
Senior Vice President & General Counsel 703-654-2000
Title Telephone No.
Address: Net2000 Communications, Inc. 703-654-2049
Fax No.

2180 Fox Mill Road

Herndon, Virginia 20171

ATTACHMENTS:

A - CERTIFICATE SALE, TRANSFER, OR ASSIGNMENT STATEMENT
B - INTRASTATE NETWORK
C - AFFIDAVIT

FORM PSC/ICMU 8 (11/95)
Required by Commission Rule Nos. 25-24.805,
25-24.810, and 25-24.815



** APPENDIX C **
AFFIDAVIT

By my signature below, I, the undersigned officer, attest to the accuracy of the
information contained in this application and attached documents and that the
applicant has the technical expertise, managerial ability, and financial capability to
provide alternative local exchange company service in the State of Florida. | have
read the foregoing and declare that, to the best of my knowledge and belief, the
information is true and correct. | attest that | have the authority to sign on behalf of
my company and agree to comply, now and in the future, with all applicable
Commission rules and orders.

Further, | am aware that, pursuant to Chapter 837.06, Florida Statutes, "Whoever
knowingly makes a false statement in writing with the intent to mislead a public
servant in the performance of his official duty shall be guilty of a misdemeanor
of the second degree, punishable as provided in s. 775.082 and s. 775.083."

UTILITY OFFIC

AN s
Signature |/ Date
Senior Vice President & General Counsel 703-654-2000
Title Telephone No.
Address: _ Net2000 Communications, Inc. 703-654-2049
Fax No.

2180 Fox Mill Road

Herndon, Virginia 21071

FORM PSC/CMU 8 (11/95)
Required by Commissicon Rule Nos. 25-24.805,
25-24.810, and 25-24.815




EXHIBIT A

PROOF OF AUTHORITY TO OPERATE IN FLORIDA
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APPLICATION BY FOREIGN CORPORATION TO FILE AMENDMENT T
O
APPLICATION FOR AUTHORIZATION TO TRANSACT BUSINESS IN

FLORIDA o
croS
S .
=T =T
LS =
me
:‘—: = a1
N~

SECTION | (1-3 must be completed) o5 =
O @

1. Net2000 Group, Inc. 3

Name of corporation as it appears within the records of the Department of State.

2. Incorporated under laws of:  pelawaze

3. Date authorized to do business in Florida: February 24, 1998

SECTION 1l {4-7 complete only the applicable changes)

4. If the amendment changes the name of the corporation, when was the change
effected under the laws of its jurisdiction of incorporation?

Nodembey D, 1998

5. Name of corporation after the amendment, adding suffix "corporation," "company," “in-
corporated," or appropriate abbreviation, if not contained in new name of the corporation:

Net2000 Commupications Services, Inc.

6. If the amendment changes the period of duration, indicate new period of duration.

Mo Change
7. If the amendment changes the jurisdiction of incorporation, indicate new jurisdiction.

(ot

Wm A Menjes ﬂd() ?@(auldﬁ October 30, 1998

Signature Date
Name and Title

(FLA.- 2251 -~ 3/19/93)
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| certify from the records of this office that NET2000 GROUP, INC., is a
corporation organized under the laws of Delaware, authorized to transact
business in the State of Florida, qualified on February 24, 1998.
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The document number of this corporation is F98000001053.
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)
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| further certify that said corporation has paid all fees and penalties due this office
through December 31, 1998, and its status is active.
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| further certify that said corporation has not filed a Certificate of Withdrawal.
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Given under my hand and the
Great Seal of the State of Florida
at Tallahassee, the Capitol, this the
Twenty-eighth day of October, 1998
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o
FLORIDA DEPARTMENT OF STATE
Sandra B. Mortham
Secretary of State

February 24, 1998

CSC

Qualification documents for NET2000 GROUP, INC. were filed on
February 24, 1998 and assigned document number F98000001053. Please refer
to this number whenever corresponding with this office.

Your corporation is now qualified and authorized to transact business in Florida
as of the file date.

A corporation annual report will be due this office between January 1 and May 1
of the year following the calendar year of the file date. A Federal Employer
Identification (FE1) number will be required before this report can be filed. If you
do not already have an FEI number, please apply NOW with the Internat
Revenue by calling 1-800-829-3676 and requesting form SS-4.

Please be aware if the corporate address changes, it is the responsibility of the
corporation to notify this office.

Should you have any questions regarding this matter, please telephone (850)
487-6091, the Foreign Qualification/Tax Lien Section.

Michael Mags

Document Specialist .

Division of Corporations Letter Number: 298A00010398
Account number: 072100000032 Account charged: 70.00

Division of Corporations - P.O. BOX 6327 -Tallahassee, Florida 32314
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APPLICATION BY FOREIGN CORPORATION FOR AUTHORIZATION TO
TRANSACT BUSINESS IN FLORIDA

IN COMPLIANCE WITH SECTION 607.1503, FLORIDA STATUTES, THE F OLLOWI&G IS

SUBMITTED TO REGISTER A FOREIGN CORPORATION TO TRANSACT BUSINESS IN THE
STATE OF FLORIDA:

1 Net2000 Group, Inc.

.(Name.of. corporation: must include the word "INCORPORATED", "COMPANY", "CORPORATION" or words or
abbreviations of like import in language as will clearly indicate that it is a corparation instead of a natural person
or partnership if not so contained in the name at present.

2. Delaware 3 54-1672883
{State or country under the law of which it is incorporated) {FE! number, if applicable)
4. 9/30/97 5. Perpetnal
{Date of Incerporation} {Duration: Year corp. will cease to exist or "perpetual”)
6. N/A
{Date first transacted business in Florida. (See sections 607.1501, 607.1502, and 817.155, I-'.&cg =
s
n
7. 8614 Westwood Center Drive, Suite 700 L 4
o DiEa
. P e -
Vienna, Viyginia 22182 S
{Current mailing address} g IS0
— e
v i
Telecommunications Service Provider =%

S

{Purpose(s} of corporation authorized In home state or country to be carried out In the state &F F‘Ot? a)
i

9. Name and street address of Florida registered agent: (P.O. Box or Mail Drop Box NOT

acceptable} . .
Name: Corporation Service Company

Office Address: 1201 Hays Strest

Tallahassee , Florida, 32301
{Zip Code}

10. Registered agent’s acceptance:

Having been named as registered agent and to accept service of process for the above stated
corporation at the place designated in this application, | hereby accept the appointment as
registered agent and agree to act in this capacity. | further agree to comply with the provisions
of all statutes relative to the proper and complete performance of my duties, and | am familiar

with and accept the obligatigns of my position as registergd agent.
— 0

gent’s sign

11. Attached is a certificate of €xistence duly authenticated, not more than 90 days prior to
delivery of this application to the Department of State, by the Secretary of State or other
official having custody of corporate records in the jurisdiction under the law of which it is
incorporated.
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12. Names and addresses of officers and/or directors: (Street address ONLY- P.Q. Box
NOT acceptable) ’

A. DIRECTORS (Street address only- P.O. Box NOT acceptable)

Chairman:

Address:

Vice Chairman:

Address:
Director: Clyde Heintzelman
Address: 6800 Yirginia Manar Raad
Beltsville, MD 20705
Director: Eric Geis
Address: 12393 Rue Cheaumont
San Diego, CA 92131 -
S 58
B. OFFICERS (Street address only- P.O. Box NOT acceptable) moSg
L Rl
i -t
President: Clawton T ro 5@
4=
Address: 811 Water Place = : %g_
Alexandria, VA 22317 = ég
o =S
. i Bruce Bednarski =m
Vice President: =
3507 Ridgemoor Drive
Address:
Laurel, MD 5q5794
Secretary:
Address:
Treasurer:
Address:

NOTE: If necessary, you may attach an addendum to the application listing additional officers

and/or directors. (‘ W /\//\/
13. :

(Signahwof“‘fa‘rman‘f Vice Chairman, or any officer listed in number 12 of the application.)

14. Clayton Thomas, Jr., President
(Typed or printed name and capacity of person signing application)




State of Delaware

Office of the Secretary of State

1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY *“NET2000 GROUP, INC." IS DULY
INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE AND IS IN

. GOOD STANDING AND HAS A LEGAL CORPORATE EXISTENCE SO FAR AS THE

RECORDS OF THIS OFFICE SEOW, AS OF THE NINTH DAY OF JANUARY,
A.D. 1998.
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Edward |. Freel, Secretary of State

. . AUTHENTICATION:
8 81
2801600 B300 DATE: B8585
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Bepartment of Btate

| certify from the records of this office that NET2000 COMMUNICATIONS
SERVICES, INC., is a corporation organized under the laws of Delaware,
authorized to transact business in the State of Florida, qualified on
February 24, 1998.

The document number of this corporation is FO8000001053.
| further certify that said corporation has paid all fees due this office through
December 31, 1999, that its most recent annual report was filed on

June 9, 1999, and its status is active.

| further certify that said corporation has not filed a Certificate of Withdrawal.

Given under my hand and the
Great Seal of the State of Florida
at Tallahassee, the Capitol, this the

WRatherine Harris
CR2EO22 (1-99) Secretary of State

CJCDQGDCDCDCD(DGDU@CD@CDCDGDC)@CDCDCDCD@G)@@@G)GDCF

First day of November, 1999
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EXHIBIT B

ARTICLES OF INCORPORATION
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State of Delaware

Office of the Secretary of State

PAGE 1

I, EDWARD J. FREEL, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HERﬁBY CERTIFY THE ATTACHED ARE TRUE AND CORRECT
COPIES OF ALL DOCUMENTS ON FILE OF "NET2000 COMMUNICATIONS
SERVICES, INC." AS RECEIVED AND FILED IN THIS CFFICE.

THE FOLLOWING DOCUMENTS HAVE BEEN CERTIFIED:

CERTIFICATE OF INCORPORATION, FILED THE FIRST DAY OF
0oC1 .3ER, A.D. 1997, AT 4:30 O'CLOCK P.M.

CERTIFICATE QOF MERGER, FILED THE TWENTY-THIRD DAY OF
OCTOBER, A.D. 1997, AT 1 O'CLOCK P.M.

CERTIFICATE OF DESIGNATION, FILED THE THIRTIETH DAY OF
OCTOBER, A.D. 1997, AT 4:30 O'CLOCK P.M.

RESTATED CERTIFICATE, FILED THE NINETEENTH DAY OF MAY, A.D.
1998, AT 2:30 O'CLOCK P.M.

CERTIFICATE OF AMENDMENT, CHANGING ITS NAME FROM "NET2000
GROUP, INC." TO "NET2000 CCMMUNICATIONS SERVICES, INC.", FILED

THE SECOND DAY OF NOVEMBER, A.D. 1998, AT 4:30 O'CLOCK P.M.

e,

Edward J. Freel, 5ecretary of State
0181962

2801600
1600 B8100H AUTHENTICATION:

001006259 DATE: 01-05-00




STATE OF DELAWARE
SECRETARY OF STATE -
1797 15:58 FR TO  DIVISION OF CORPORATIONSDZ
FILED 04:30 DM 10-01.°1997
971331382 - 280160C
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CERTIFICATE OF INCORPORATION
OF NET2000 GROUP, INC.

THE UNDERSIGNED, Christian E. Plaza, whose mailing address 15 ¢/o Piper &
Marbury LLP, 1200 Nineteenth Street, N.'W., Washington, D.C. 20036, being at least 18 years of
age, acting as incorporator, does hereby form a corporation under and by virtue of the General
Corporation Law of Delaware.

FIRST: The pame of the corporation (which is hereinafter called the
"Corporation") 1s:

Net2000 Group, Inc.

SECOND: The registered office of the Corporation in the State of Delaware is
Corporation Trust Center, 1209 Orange Strest, in the City of Wilmington, County of New Castle,
Delaware 19801. The name of its registered agent in the State of Delaware at such address is
The Corporation Trust Company.

THIRD: The nature of the business of the Corporation 1s to engage in any lawful
act or astivity for which corporations may be organized under the General Corporation Law of
Delaware and 1o possess and exercise all of the powers and privileges granted under such law
and the other laws of the State of Delaware.

FOURTH: The total number of shares of all classes of stock which the Corporation
shall have authority to issue is 7,000,000 in the designated classes as follows:

Class Number of Shares
Common Stock, $.01 par vaiue per share 5,000,000
Preferred Stock, §.0] par value per share 2,000,000

("Preferred Stock™)

A Common Stock

{1)  The voting, dividend and liquidation rights of holders of shares of Common
Stock are subject to, and qualified by, the nights of the holders of the Preferred Stock of eny
series as may be designated by the Board of Directors.

(2)  Subject to the voting rights of holders of shares of the Preferred Stock, the
bolders of the Common Siock are entitled 10 one vote for each share held at all meetings of
stockbolders (and writien actions in lieu of meetings). There shall be no cumulative voting and
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at any meeting held for the purpose of electing directors, the presence in person or by proxy of
the holders or a majority of the shares of Common Stock then outstanding shall constitute a
gquorure of the Common Stock for the purpose of electing directors by holders of Common Stock.

3 Dividends may be declared and paid on the Common Stock from funds
lawfully available therefor as, if and when determined by the Board of Directors and subject to
any preferential dividend righis of any then outstanding Preferred Stock.

{9 Upon voluntary or involuntary liquidation, sale, merger, consolidation,
dissolution or winding up of the Corporation, holders of shares of Common Stock will be entitled
to receive all assets of the Corporation available for distribution 10 its stockholders, subject to
any preferential rights of any then outstanding Preferred Stock.

5 The Common Stock is nonredeermnable.
B. Erzfemed Stock

The powers, designation, numbers, prefercnces, privileges, restrictions and nghts
gramted to or imposed on any class or series of any Preferred Stock shell be as set forth in the
resolhution or resolutions providing for the issuance of such Preferred Stock as adopted by the
Board of Directors.

FIFTH: Except as otherwise provided in this Certificate of Incorporation or a
certificate of designation relating to the rights of the holders of any class or serics of Preferred
Stock, voting separately by class or series, to elect additional directors under specified
circumstances, the number of directors of the Corporation shall be as fixed from time to ume by
or pursuant to the By-laws of the Corporation (the "By-Laws"). No director of the Corporation
need be a Stockholder.

SIXTH: The Corporation is to have perpetual existence.

SEVENTH: In furtherance and not in limitation of the powers conferred by statate,
the Board of Directors is cxpressly authorized:

(=) To make, alter or repeal By-Laws of the Corporation.

{b)  To authorize and cause to be executed mortgages and liens upon the real and
personal property of the Corporation.

{c) To set apart out of any of the funds of the Corporation available for
dividends a reserve or reserves for any proper purpose and to abolish any such reserve in
the manner in which it was created.

WASHO1A 1D6347:1:00/20/07
205648-2

a3
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(d) To designate one or more committees, each committee o consist of one or
more of the directors of the Corporation. The Board may designate one or more directors

_as altcrnate members of any committee, who may replace any absent or disqualified

member at any meeting of the committec. The By-Laws may provide, that, in the absence
or disqualification of a member of a commitiee, the member or members thercof present at
any meeting and not disqualified from voting, whether or not he or they constitute a
quonun, may unamimously appoint another member of the Board of Directors to act ai the
meeting in the place of any such absent or disqualificd member. Any such commuittee, to
the extent provided in the resolution of the Board of Directors, or in the By-Laws of the
Corporation, shail have and may exercise all the powers and authority of the Board of
Directors in the management of the business and affairs of the Corporation, and may
authonze the seal of the Corporation to be affixed to all papers which may require it; but
no such committee shall have the power or authority in reference to amending the
Certificate of Incorporation, adopting an agreement " of merger or consolidation,
recommending to the stockholders the sale, lease or exchange of all or substantially all of
the Corporation's property and assc¢ts, recommending to the stockholders a dissolution of
the Corporation or a revocation of a dissolution, or amending the By-Laws of the
Corporation; and, unless the resolution or By-Laws expressly so provide, no such
committee shall have the power or authority to declare a dividend or to authorize the
issuance of stock.

{e) When and as authorized by the stockholders in accordance with statute, to
sell, leasc, exchange or otherwise dispose of all or substantialiy all of the property and
assets of the Corporation, including its good will and its corporate franchises, upon such
terms and conditions and for such consideration, which may consist in whole or in part of
money or property including shares of stock in, and/or other secunties of, any other
corporation Or corporations, as its Board of Directors shall deem expedient and for the best
interests of the Corporation.

) To fix, detcrmine and vary from tme to time the amount to be maintained
as surplus and the amount or amounts to be set apart as working capital.

() To authorize the payment of compensation to the directors for services to
the Corporation, including fees for attendance at mcetings of the Board of Directors, of the
Executive Committee, and of other committees, and to determine the amnount of such
compensation and fees.

M) To authorize the issuance from time 10 time of shares of its stock of any
class whether now or hereafter authorized, or securities convertible into shares of its stock
of eny cluss or classes, whether now or hereafier authorized, for such consideration as may
be deemed advisable by the Board of Directors and without any action by the stockholders.

WASHO 1A 10634 7. 1. 00/ 20097

2896852
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EIGHTH: Mectings of stockholders may be held within or without the State of
Delaware, as the By-Laws may provide. The books of the Corporation may be kept (subject to
any provisions contained in the statutes) outside the State of Delaware at such place or places as
may be designated from time to time by the Board of Directors or in the By-Laws of the
Corporation. Elections of directors need not be by written ballot unless the By-Laws of the
Corporation shall so provide.

NINTH: A director of the Corporation shall not be personally liable to the
Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director,
except for liability (i) for any breach of the director's duty of loyalty to the Corporation or its
stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct
or a knowing viclation of law, (iii) under Section 174 of the Delaware General Corporation Law,
or {iv) for any transaction from which the director derived ap improper personal benefit. If the
Delaware General Corporation Law is amended after approval of this article to authonze
corporate action further eliminating or linuting the personal liability of directors, then the
liability of a director of the corporation shall be eliminated or limited o the fullest extent
permitied by the Delaware General Corporation Law, as so amended.

Any repeal or modification of the foregoing paragraph by the stockhoiders of the
corporation shall not adversely affect any right or protection of a director of the Corporation
existing at the time of such repeal or modification.

TENTH: The corporation shall, to the fullest extent permitted by Section 145 of
the General Corporation Law of Delaware, as amended from time to time, indemunfy each person
who was or is a party or is threatened to be made a party to any threatened, pending or completed
action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of
the fact that he is or was, or has agreed to become, a director or officer of the corporation, or is or
was serving, of has agreed to serve, at the request of the cotporation, as a director, officer or
trustee of, or in a similar capacity with, another corporation, partnership, joint venture, trust or
other enterprise (including any employee benefit plan), or by reason of any action ajleged to have
been taken or omitted in such capacity, against all expenses (including attorneys’ fees),
judgments, fines and amounts paid in settlermnent actually and reasonably mcurred by him or on
his behalf in connection with such action, suit or procceding and any appeal therefrom.

Indemnification may include payment by the corporation of expenses in defending
an action or proceeding in advance of the fina} disposition of such action or proceeding upon
receipt of an undertaking by the person indemnified to repay such payment if it is ultimately
determined that such person is not entitled to indemnification under this TENTH Anticle, which
undertaking may be accepted without reference to the financial ability of such person to make
such repayment.

WASHGIA 106347 1002697
25966-2




g7 15:59 FR T0

The corporation shall not indemnify any such person seeking indemnification in
connection with a proceeding (or part thereof) initiated by such person unless the injtiation
thereof was approved by the Board of Directors of the corporation.

The indemnification rights provided in this TENTH Article (i) shall not be deemed
exclusive of any other rights to which those indemnified may be entitled under any law,
agreement or vote of stockholders or disinterested directors or otherwise, and (ii) shall inure to
the benefil of the heirs, executors and administrators of such persons. The corporation may, to
the extent authorized from time 1o ime by its Board of Directors, grant indemnification nghts to
other employees or agents of the corporation or other persons serving the corporation and such
rights may be equivalent to, or greater or iess than, thosc set forth in thus TENTH Arxticle.

ELEVENTH: The Corporation reserves the right to amend, alter, change or repeal
any provision contained in this Certificate of Incorporation, in the manner ncw or hereafier
prescribed by statute and the Certificate of Incorporation, and all rights conferred upon
stockholders herein are granted subject to this reservation.

1, THE UNDERSIGNED, being the incorporator hercinbefore named, for the
purpose of forming a Corporation pursuant to the General Corporation Law of Delaware do make
this Certificate hereby declanng and cernifying, under penalties of perjury, that this 1s my act and
deed and the facts herein stated are true, and accordingly heretofore set my hand this 30th day of

(P

Christian E. Plaza
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CERTIFICATE OF MERGER
MERGING
NETZ2000 GROUP, INC. (A VIRCINIA CORPORATION)
INTO

NET2000 GROUP, INC. (A DELAWARE CORPORATION)

Pursuant to Section 252(¢) of the
Genernl Corporstion Law of the State of Delaware

The undersigned corporation DOES HEREBY CERTIFY:

FIRST: That Net2000 Group, Inc., a corporation organized and existing under the
laws of the State of Virginia {the "Merging Corporation™), and Net2000 Group, Inc, a
corporation orpanized and existing wpder the laws of the State of Delaware (the "Surviving
Corporation™), agree that the Merging Corporation shall be merged with and into the Surviving
Corporation.

SECOND:  That the terms and conditions of the merger (the "Merger") and the mode
of cartying the same into effect are as set forth in that cenain Agreement and Plan of Merger
(the "Merger Agreement"), which was approved, adopted, certified, executed and acknowledged
by both the Merging Corporation and the Surviving Corporation in accordance with, and
pursuant to, the provisions of Section 252(c) of the State of Delaware General Corporation Law.

THIRD: That the name of the surviving corporation of the Merger is Net2000
Group, a Detaware corporation, which shall continue to be named "Net2000 Group, Inc.” after
the date on which the Merger becomes effective.

FOURTH:  That the certificate of incorporation of the Surviving Corporation shal] be
the certificate of incorporation of the corporation surviving the Merger.

FIFTH: That the executed Merger Agrecment is on file at the principal place of
business of the Surviving Corporation, and the address of such principal place of business is
8614 Westwood Center Drive, Suite 700, Vienna, Virginia, 22182.

SIXTH: That a copy of the Merger Agreement will be fumished by the Surviving
Corporation, on request and &t no cost, to any stockholder of the Merging Corporauon or the
Surviving Corporation.

SEVENTH: The total number of shares of stock that the Merging Corporation has
authority to issue is five thousand (5000) shares of common stock, par value one dollar ($1.00)
per share.

.1- STATE OF DELAWARE .
SECRETARY OF STATE
DIVISION OF CORPORATIONS
WASHO 1A 108562:1:10/16/97 ' FILED 01:00 PM 10/23/1997
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IN WITNESS WHEREOF, Net2000 Group, inc., a Delaware corporation, the surviving
corporation to the Merger, has caused this Certificate of Merger to be signed in its corporate
name and on its behalf by its president and attesied by the corporate secretary all as of the 16th
day of October, 1997,

ATTEST: NET2000 GROUP, INC.
A DELAWARE CORPORATION (THE SURVIVING CORPORATION)

o A o (1 N/

Brucg’ . Begharski Clayton A’ homa¥, 3.
Secretary President

THE UNDERSIGNED, President of Net2000 Group, Inc., a Delaware Corporation, who
executed on behalf of said corporation the foregoing Certificate of Merger, of which this
certificate is made a part, hereby acknowledges, in the name and on behsif of said corporation,
the foregoing Certificate of Merger to be the corporate act of said corporation and further
certifies that, to the best of his knowiedge, information and belief, the matters and facts set forth
therein with respect to the approval thereof are true in all material respects, under the penalties of

Clip

Clayton ThontsbSr.

President

WASHO1A 106562:1. 101697
28968-2
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CERTIFICATE OF DESIGNATION
OF THE .
NUMBER, VOTING POWERS, PREFERENCES AND RIGHTS

AND QUALIFICATIONS, LIMITATIONS AND RESTRICTIONS

OF THE
SERIES A CONVERTIBLE PREFERRED STOCK
OF
NET2000 GROUF, INC.

FPursuant to Section 151(g) of the
Delsware General Corporativn Law

The undersigned being duly elected President of Net2000 Group, Inc., 8 Delaware
corporation (the "Corporation"), does hercby certify that:

A The name of the corporation is Net2000 Group, Inc.

B. The Certificale of Incorporation of the Corporation (the "Certificate of
Incorporation”) authorizes the issuance of 2,000,000 shares of Preferred Stock of par value $.01
and expressly vests in the Board of Directors of the Corporation (the "Board”) the authonty te
issuc any and all shares of Preferred Stock in one or more classes or series and further authonzes
the Board, by resolution or resolutions, to establish the powers, designations, numbers,
preferences, rights and restrictions of each class or series to be issued.

C. The Board, pursuant to authority expressly vested in it in the Certificate of
Incorporation, and in accordance with Section 141(f) of the General Corporation Law of the State

of Delaware, has adopted the following resolution creating a Se¢ries A Convertible Preferred
Stock of the Corporation:

RESOLVED, that the Board does hereby authorize the issuance of 1,043,796 shares of
Series A Convertible Preferred Stock (the "Series A Preferred Stock™), with the preferences,
privileges, restrictions and rights granted or imposed thereon as follows:

1. Dividends.

{a)  The holders of shares of Series A Preferred Stock shall be entitled 1o receive, out
of funds legatly available therefor, when and if declared by the Board of Directors:

{1) amnual dividends at the rate per annum of 30.274 per share of the Series A
Preferred Stock as adjusted for stock splits, stock dividends, recapitalizations, reclassifications
and similar events which affect the number of outstanding shares of the Series A Preferred Stock
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(an such event, aa "Adjustment”); such dividends will accrue if not declared by the Board of
Directors; provided however, that if & Qualifying Event (as defined in Section 1(¢}) bas been
consummated prior 1o the third anniversary of the Original Issue Datz (as defined below), no
such dividends, whether accrued or unaccrued, will be payable, and upon the occurrence of the
Qualifying Event, dividends pursuant to this Section 1(a)(i) will ccase to accrue;

(ii)  if e dividend or other distsibution is declared or distributed on the
Common Stock of the Corporation below, dividends or distributions in an amount at jeast equal
to the amount that would have been paid on the Cornmon Stock into which the Senies A
Preferred Stock is then convertibie if all such Common Stock had been issued upon conversion
and had been ocutstanding on the record date for such dividend or distribution on Comnon Stock
(or, if no record is 1aken, the date as of which the record holders entitled to such dividend or
distribution are determined) and therefor entitied to such dividends or distributions; provided that
eny such dividends payable under this clause (ii) shall offset any dividends accruing thereafter
pursuant to clause (1); and

(i)  such other dividends or distributions when and as declared by the Board of
Directors of the Corporation, acting in its sole discretion.

(b) The holders of the Series A Preferred Stock shall be entitled to be paid, in full, the
dividends and distributions declared or accrued (regardlcss of whether payable) or payable in
secordance with clauses (i) and (i) above, prior to the payment of any dividends or distributions
{including Without limitation, in connection with any obligetion, retirement, purchase or other
acquisition but excluding repurchases ot redemptions of the Common Stock made from
employees or consultants (other than Clayton A. Thomas, Jr., Bruce W. Bednarski, Peter B.
Callowhill and Corlyn A. Marsan) in connection the termination of their employment or
consulting services, as the case may be) in respect of Common Stock of the Corporation, or in
respect of Preferred Stock of the Corporation whose right to payment of dividends or
distributions i3 junior to the Scries A Preferved Stock, uniess the holders of 2 majonty of the
shares of Series A Preferred Stock agres otherwise in writing.

(©) A "Qualifying Event" shall mean (3} a Qualified Public Offering (as defined in
Section 5(a) hereof) or (b) an Acquisition Event {es defined in Section 2(¢) hereof).

2. Liguidation, Dissolution or Wiading Up.

() (i) In the event of any Jiguidation, dissolution or winding up of the Corporation, the
holders of shares of Series A Preferred Stock then cutstanding shall be entitied to be paid out of
the assets of the Corporation aveilable for distribution to its stockholders, whether from capital,
surplus or eamings, before any payment shall be made to the holders of any stock ranking on
liquidation junior 1o the Series A Preferred Stock, an amount equal 10 the $3.425 per share
(subject to Adjustment), plus all accrued and unpaid dividends thereon. The Serics A Preferred
Stock shall be senior with respect to liquidation to the Common Stock and such other series or
classes of Preferred Stock as are not, by their terms, expressly made cither senior 10, or on a

2.
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parity with, the Series A Preferred Stock. If upon any liquidation, dissolution or winding up of
the Corporation, the assets of the Corporation available for distribution te its stockholders shall
be insufficient 1o pay the holders of Series A Preferred Stock the £l preferential amounts to
which they shall be entitled, the holders of Series A Preferred Stock and any class or series of
stock ranking on liguidation on & parity with the Series A Preferred Stock shall share ratebly in
any distribution of assets, in proportion o the respective amounts which would otherwise be
payable in respect of the shares held by them upon such distribution if all amounts payzbie on or
with respect to such shares were paid in full.

(i1) In the event of any liquidation, dissolution or winding up of the Corporation in
which the assets of the Corporation available for distribution to its stockholders shall not exceed
an amount which would be sufficient 1o pay to each holder of Senies A Prefersed Stock. on an as-
if-converted and fully-diluted basis, an amount equal to at least all accrued and unpaid dividends
plus $310.275 per share (subject to Adjustrnent), then in addition to the payment of the
preferential amounts to the holders of the Series A Preferred Stock, the retnainder of the assets of
the Corporation available for distribution to its stockholders shall be distributed on a pro rata
basis to the holders of Common Stock and the holders of the Series A Preierred Swock, with the
amount distributable computed on the basis of the number of shares of Common Stock which
would be held by such holders if immediately prior 10 the liquidaton, dissolution or wanding up
of the Corporation all of the outstanding shares of the Series A Preferred Stock had been
converted into shares of Conmumon Stock;

(i1i) In the event of any liquidation, dissoclution or winding up of the Corporation in
which the assets of the Corporstion available for distribution to its stockholders exceed an
amount which is sufficient to pay to the holders of Conunon Stock and Series A Preferred Stock,
on an is-if-converted and fully-diluted basis, an amount per share greater than all accrued and
unpaid dividends per share on the outstanding shares of Series A Preferred Stock plus $10.275
without taking into account any rights of the Series A Preferred to preferential payment (subject
to Adjustment), then the assets of the Corporation available for distribution to its stockholders
shall be distributed on a pro rata basis to the holders of the Common Stock and the holders of the
Series A Preferred Stock (without taking into account any rights of the Series A Preferred Stock
to preferential payment), with the amount distributable compuied on the basis of the number of
shares of Common Stock which would be beld by such bolders if, immediately prior to the
liquadation, dissolution or winding up of the Corporation, all of the outstanding shares of the
Series A Preferred Stock have been converted into shares of Common Stock.

(b)  Written notice of such liguidation, dissolution or winding up, stating a payment
date, the amount of the liquidation paymeusts and the place where said liquidation payment shall
be payable, shall be delivered in person, mailed by certified or registered mail, return receipt
requested, or sent by telecopier or telex not less than 20 days prior to the payment date stated
therein, to the holders of record of Series A Preferred Stock, such notice to be addressed to cach
such holder at jts address as shown by the records of the Corporation.

WASHOIA 1068185 103097
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(¢}  Ugless the holders of two-thirds of the then outstanding shares of Series A
Preferred Stock elect otherwise, the merger, reorganization or consolidation of the Corporetion
into or with another corporation, or the sale of all or substanlicily ali of the asscts of the
Corporation, or other similar transaction or series of related transactions, in which more than
50% of the voting power of the Corporation is dizposed of or in which the stockholders of the
Corporation immediately prior 1o such merger, reorganization or consolidation, own less than
50% of the Corporation's voting power immediately after such merger, reorganization or
consolidation, or the sale of all or substantially al the assets of the Corporation (any such cvent
an "Acquisition Event"), shall be deemed to be a liquidation, dissolution or winding up of the
Corporation for purposes of this Section 2.

3.  Voting.

{8) Except as provided in Sections 3(b) and (c) below and eisewherc in this Certificate
of Designation, cach holder of outsianding shares of Series A Preferred Stock shail be entitled to
the mumber of votes equal to the mmnber of whole shares of Common Stock into which the shares
of Senes A Preferred Stock held by such holder are convertible (as adjusted from time to time
pursuant to Section 4 hereof), at cach meeting of the stockholders of the Corporation (and written
actions of stockholders in lieu of meetings) with respect to any and all matiers presented to the
stockholders of the Corporation for their action or consideration. Except as provided by law, by
the provisions of Sections 3(b) and (c) below or by the provisions cstablishing any other series of
Preferred Stock, holders of Series A Preferred Stock and of any other cutstanding series of
Preferred Stock shall vote together with the holders of Cormnmon Stock as a single class.

{(b)  The holders of a majority of the shares of the Senies A Preferyed Stock, voting
together as a sepayate class, shall be entitled to (i) elect one director to the Corporation'’s Board of
Directors (the "Preferred Director”), (ii) to remove the Preferred Director, and (iii) to £ill any
vacancy ocewrting on the Board of Directors as a result of the death, resignation or removal of
the Preferred Director. Any and all director positions in excess of the one director elected by the
holders of the Series A Preferred Stock pursuant to this Section 3(b) shall be elected by the
holders of the Common Stock and the Preferred Stock voting as a single class. The Corporation
shall not expand the number of Directors without the written consent or affirmative vote of the
holders of a majority of the then outstanding shares of Series A Preferred Stock, given in writing
or by vote at a meeting, consenting or voting (as the case may be) separately as » class.

(<) The Corporstion shall not, without the written consent or affirmative vote of a
majority of the holders of the then outstanding shares of Series A Preferred Stock, given in
writing or by vote at a meeting, consenting or voting (as the case may be) together as a class:

(1) prior 1o December 31, 2000, engage in an Acquisition Event, uniess the value of
the Corporation based on such transaction is equal to or exceeds $30,000,000 and the proceeds
received by the Corporation are in cash or securities publicly traded on a recognized United
States securities exchange;

TAIE SN HA S A v & a e
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(ii) authorize, create or issue any shares of stock, or securities exchangeable for,
convertible into or evidencing the right to purchase any shares of swock, having rights,
preferences or privileges (including without linuitatiou, reacmpuon rights or rigbts of anti-

- dilution protection)} superior to as on & parity with that of the Series A Preferred Stock, including,
without limitation, authorization or issuance of additional shares of Series A Preferred Siock;

(iii) amend, alter, or repeal the Corporation’s Bylaws (including, without limitation,
Article 2 thereof), Centificate of Incorporation, or this Certificate of Designation so as to
materially affect the preferences, special rights or other powers of the Series A Preferred Stock;

(iv) declare or pay any dividend on the Comunon Stock ualess such dividend is paid
io the form of shares of the Common Stock; or

(v} repurchase or redeem any shares of the Common Stock or of the Series A
Preferred Stock, including, without limitation, repurchases made from Clayton A. Thomas, Jr.,
Bruce W. Bednarski, Peter B. Callowhiil and Corlyn A. Marsan, but other than repurchases made
from other employees or consultants in connection with their termination of employment or
consulting services, as the case may be, or in accordance with the terms of the Corporation's
Right of First Refusal as set forth in the Investor Rights Agreement between the Corporation and
the holders of the Scries A Preferred Stock, dated October 30, 1997.

4.  Opticnal Coonversion. The holders of the Series A Preferred Stock shall have conversion
rights as follows (the “Conversion Rights"):

(a)  Rightto Convert. Each share of Series A Preferred Stock shall be convertible, at
the option of the holder thereof, at any time and from time to time, into such number of fully paid
and nonassessable shares of Common Stock as is determined by dividing $3.425 (the "Original
Purchase Price”) by the Conversion Price (as defined below) in effect at the time of conversion.
The conversion price at which shares of Common Stock shall be deliverable upon conversion of
Serics A Preferred Stock without the payment of additional consideration by the holder thereof
{the "Conversion Price™) shall initially be $3.425. Such initiat Conversion Price, and the rate at
which shares of Series A Preferred Stock may be converted into shares of Comumon Stock, shall
be subject to adjustment as provided below.

in the event of a notice of redemption of any shares of Series A Preferred Stock pursuant to
Section 6 hereof, the Conversion Rights of the shares designated for redemption shall terminate
at the close of business on the fifth full day preceding the date fixed for redemption, unless the
Tedemption price is not paid when due, in which case the Conversion Rights for such shares shall
continue until such price is paid in full. In the event of a liquidation of the Corporation, the
Conversion Rights shal] terminate 2t the close of business on the first full day preceding the date

fixed for the payment of any emounts distributable on liguidation to the holders of Series A
Preferred Stock.
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(b) Emctional Shares. No fractiopal shares of Common Stock shall be issued upon
conversion of the Series A Preferred Stock. In lieu of any fractional shares to which the holder
would otherwise be entitled, the Comprration shall pay cash equal to such fraction multiplied by
the then effective Conversion Price.

(¢}  Mechanics of Conversion.

£)) In order for a holder of Series A Preferred Stock to convert shares of Series
A Preferred Stock into shares of Commeon Stock, such holder shall surrender the certificate or
certificates for such shares of Series A Preferred Stock at the office of the transfer agent for the
Series A Preferred Stock (or at the principal office of the Corporation if the Corporation serves as
its own transfer agent), together with written notice that such bolder elects to convert all or any
numnber of the shares of the Series A Preferred Stock represented by such certificate or
certificates. Such notice shall state such holder's name or the names of the nominees m which
such holder wishes the certificate or certificates for shares of Common Stock to be issped. If
required by the Corporation, certificates surrendered for conversion shall be endorsed or
accompaniced bry a writien instrument or instrumeats of transfer, in form satisfactory to the
Corperation, duly executed by the registered holder or his or its attorney duly authorized in
writing. The datc of receipt of such certificates and notice by the transfer agent (or by the
Corporation if the Corporation serves as its own transfer agent) shall be the conversion daie
("Conversion Date"). The Corporation shall, as soon as practicable afier the Conversion Date,
issue and deliver at such office to such holder of Senes A Preferred Stock, or to his or its
nominees, a certificate or certificates for the number of shares of Common Stock to which such
holder shall be eatitled, together with cash in licu of any fraction of a share.

(1)  The Corporation shall at all times when the Series A Preferred Stock shall
be outstanding, reserve and keep available out of its authorized but unissued stock, for the
purpose of effecting the conversion of the Series A Preferred Stock, such number of its duly
authorized shares of Common Stock as shall from tume to time be sufficient to effect the
conversion of all outstanding shares of Series A Preferred Stock. Before taking any action which
would cause an adjustment reducing the Conversion Price below the then par value of the shares
of Common Stock issuable upon conversion of the Series A Preferred Stock, the Corporation wall
take any corporate action which may, in the opinion of its counsel, be necessary in order that the
Corporation may validly and legally issue fully paid and nonassessable shares of Common Stock
at such adjusted Conversion Price,

(iii) Upon any such conversion, no adjustment to the Conversion Price shall be
made for any accrued and unpaid dividends on the Serics A Preferred Stock surrendered for
conversion provided that all accrued and unpaid dividends shall remain payable pursuant io the
terms of Section 1 above.

{(iv)  All shares of Series A Preferred Stock which shall have been surendered
for conversion as herein provided shall no longer be deemed to be cutstanding and all rights with
respect to such shares, including the rights, if any, to receive notces and to vote, shall

-6-
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immediately cease and terminate on the Conversion Date, except only the right of the holders
thereof to receive shares of Common Stock in exchange therefor and payment of any accrued and
unpaid dividends on the shares 17 Sevicsy A Preferred Suck exchanged. Any shares of Series A
Preferred Stock 8o converted shalt be retired and canceled and shall not be reissued. and the
Corporation may from time to time take such appropriate action as may bc necessary 1o reduce
the authorized Series A Preferred Stock accordingly.

(d)  Adwustments 1o Conversion Price for Diluting Issues:

£} Special Definitions. For purposes of this Subsection 4(d), the following
definitions shall apply:

(A)  "Optior" shall mean nghts, options or warrants to subscribe for.
pwrhase or otherwise acquire Common Stock or Convertible Securities, excluding options
granted to employees or consultants of the Corporation pursuant to an option plag or other
wrrangements adopted by the Board of Directors, to acquire up W & maximum of 335,766 shares
of Common Stock, as outstanding on the date hereof (subject to appropriate adjustment for any
stock dividend, stock split, combination or other similar recapitalization affecting such shares).

{B)  “Onginal Issue Datc” shall mean the date on which a share of Sertes
A Preferred Stock was first issued.

(C) "Convertibie Securities” shall mean any evidences of indebieduness,
shares or other securities directly or indirectly canvertible into or exchangesbic for Common
Stock.

(D) "Additiona! Shares of Common Stock” shall mean all shares of
Common Stock issued {or, pursuant to Subsection 4(d)jii) below, deemed 1o be issued) by the
Corporation after the Original Issus Date, other than shares of Common Stock issued or issuable:

(1) upon conversion of shares of Series A Preferred Stock
outstanding on the Original Issue Date;

an as a dividend or distribution on Series A Preferred Stock;

(D by reason of a dividend, stock split, split-up or other

distribution on shares of Common Stock excluded from the definition of Additional
Shares of Common Stock by the foregoing clauses (I) and (II) or this clause (111); or

(v upon the exercise of the options excluded from the definition
of "Option” in Subsection 4(dXiXA).

(i)  No Adiustment of Conversion Price. No adjustment in the number of shares
of Common Stock into which the Series A Preferred Stock is convertible shall be made, by
-7 -
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adjustment in the applicable Conversion Price thereof: (a) unless the consideration per share
(determined pursuant to Subsection 4(d)(v)) for an Additional Share of Commen Stock issued or
deemed to be issued by the Corpoiativa i less than the applicable Conversion Price in effect on
the date of, and mmediately prior to, the issuc of such Additional Shares, or (b) if prior to such
1ssuance, the Corporation receives written notice from the holders of at least two-thirds (2/3) of
the then cutstanding shares of Series A Preferred Stock agreeing that no such adjustment shall be
made as the result of the issuance of Additional Shares of Common Stock.

(ii})  Issue of Securitics Deemed Issue of Additiona) Shares of Commen Stock.
(A)  Qptiops and Convertible Securues. 1f the Corporation at any time

or from time to time afier the Oniginal Issue Date shall issue any Options or Convertible
Securities or shall fix 2 record date for the dewermination of holders of any class of securities
entitled to receive any such Options or Convertible Securities, then the mextmum number of
shares of Common Stock (as set forth in the instrument relating thereto without regard to any
provision contained thercin for a subsequent agjustment of such number) issuable upon the
exercise of such Options or, in the case of Convertible Securities and Options therefor, the
conversion or exchange of such Convertible Securities, shall be deemed to be Additional Shares
of Common Stock issued as of the time of such issuc or, in casc such a record date shall have
been fixed, as of the close of business on such record date, provided that Additional Shares of
Common Stock shall not be deemed to have been issued unless the consideration per share
(deterrruned pursuant o Subsection 4(d)(v) hereof) of such Additional Shares of Common Stock
would be less than the applicable Conversion Price mn effect on the date of and immediately prior
to such issue, or such record date, as the case may be, and provided further that in any such case
n which Additional Shares of Common Stock are deemed to be issued:

(I} no further adjustment in the Conversion Price shall be
made upon the subsequent issue of Convertible Securities or shares of Common Stock
upon the exercise of such Options or conversion or exchange of such Convertible
Securitics;

an  if such Opticns or Convestible Securities by their
terms provide, with the passage of time or otherwise, for any increase in the consideration
payable to the Corporation, or decrease in the number of shares of Common Stock
issuable, upon the exercise, conversion or exchange thereof, the Conversion Price
computed upon the original issue thereof (or upon the occurrence of a record date with
respect thereto), and any subsequent adjustments based thercon, shall, upon any such
increase or decrease becoming effective, be recomputed to reflect such increase or
decrease insofar as it affects such Options or the rights of conversion or exchange under
such Convertible Securities,

(A1)  no readjustment pursuant to clause (11) above shall
have the effect of increasing the Conversion Price to an amount which exceeds the lower
of (1) the Conversion Price on the original adjustment date, or (ii) the Conversion Price

-8-
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that would have resulted from any issuance of Additional Shares of Commeon Stock
between the original adjustment date and such readjustment dste; and

{IV)  upon the expiration or termination of any unexercised
Option, the Conversjon Price shall not be readjusted, but the Additional Shares of
Common Stock deemed issued as the result of the original issue of such Option shali not
be deemed issued for the purposes of any subsequent adjustent of the Conversion Price.

(B)  Stock Dividends apd Subdivisions. In the event that the Corporation

at any ume or from time to time after the Original 1ssue Date shall declare or pay any dividend
on the Common Stock payable in Common Stock, or effect a subdivision of the ourstanding
shares of Common Stock (by reclassification or otherwise than by payment of a dividend in
Common Stock), then Additional Shares of Common Stock shall be decmed to have been issued:

) in the case of any such dividend, immediately afier
the close of business on the record date for the determination of holders or any class of
securities entitled to receive such dividend, or

{an in the casc of any subdivision, at the closc of business
on the date immediately prior to the datc upon which such corporate action becomes
effective.

If such record date shall have been fixed and such dividend
shall not have been fully paid on the date fixed therefor, the adjustment previously made
in the applicabie Conversion Price which became effective on such record date shall be
canceled as of the close of business on such record date, and thereafier the Conversion
Price shall be adjusted pursuant to this Subsection 4(d){iii) as of the time of actual
payment of such dividend.

) . i on P I - Additional S :

In the event the Corporation shall issue Additional Shares of Common Stock
(including Additional Shares of Comnon Stock deemed to be issued pursuant to Subsection
4(d)(iis)), without consideration or for a consideration per share less than the applicable
Conversion Price in effect on the date of and immedistely prior to such issue, then and in such
event, such Conversion Price shall be reduced, concurrently with such issue, to a price
(calculated 1o the nearest cent) determined by multiplying such Conversion Price by a fraction,
the numerator of which shall be the number of shares of Common Stock cutstanding
immediately prior 1o such jssue plus the number of shares of Cornmon Stock which the aggregate
consideration received by the Corporation for the total number of Additiona! Shares of Common
Stock so issued would purchase at such Conversion Price; and the denominator of which shall be
the number of shares of Common Stock outstanding immediately prior to such issue plus the
number of such Additional Shares of Common Stock so issued; provided that, for the purpose of

-9.
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this Subsection 4(d)(iv), all shares of Commog Stock issuable upon conversion of sbares of
Series A Preferred Stock or other Convertibie Securities and upon exercise of options or warrants
outstapding immediately prior to such issue shall be deemed to be outsianding, and immediately
after any Additional Shares of Common Stock are deemed issued pursuant 10 Subsection 4(d)iit)
{whether or not excluded from the definition of "Additional Shares of Common Stock” by wirtue
of clauses (11), (111) and (IV) of Subsection 4(3)(i}(D)), such Additional Shares of Common Stock
shajl be deemed to be outstanding; provided further, that in the event the Corporation, without
receiving any consideration, declares a dividend on Comynon Stock payable in Commeon Stock or
effects a subdivision of the outstanding shares of Common Stock into a greater number of shares
of Common Stock, the Conversion Price in effect immediately pnor to such stock dividend or
subdivision shall, on the date that Additional Shares of Common Stock are deemed issued
pursuant 1¢ Subsection 4(d)iii}{D), be decreased proportionately, and provided further, that the
applicable Canversion Price shall not be so reduced at such tune if the amount of such reduction
would be an amount less than $.05, but any such amount shall be cammied forward and reduction
with respect thereto made at the time of and together with any subsequent redoction which,
together with such amount and any other amount or amounts so carried forward, shall aggregate
$.05 or more.

()  Dstermination of Considaration. For purposes of this Subsection 4(d), the
consideration received by the Corporation for the issue of any Additional Shares of Common
Stock shall be computed as follows:

(A) Cashand Property:  Such consideration shall:

@ insofar as it consists of cash, be computed at the
aggregate of cash received by the Corporation, excluding amounts paid or payable for
accrued interest or accrued dividends,

(I1)  insofar as it consists of property other than cash, be
computed at the fair market value thereof at the time of such issue, determined as of the
close of business on the date of computation based on the closing price for such property
on the principa) market on which such property trades or, if there is no estabiished market
for such property, as determined in good faith by the Board of Directors; and

{1II) in the event Additional Shares of Common Stock are
issued together with other shares or secusitics or other assets of the Corporation for
consideration which covers both, be the proportion of such consideration so received,
computed as provided in clauses (1) ard (II) above, as determined in good faith by the
Board of Directors.

(B)  Options and Convenible Scourities. The consideration per share
received by the Corporation for Additional Shares of Common Stock decmed 10 have been issued
pursuant to Subsection 4(d)(iii)(A), relating to Options and Convertible Securities, shall be
determined by dividing

-10-
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()  the wial amount, if any, received or receivable by the
Corporation as consideratton for e issue of such Options or Convertible Securities, plus the
minimum aggregate amount of additional consideration (as set forth in the instruments relating
thereto, without regard to any provision contained therein for a subsequent adjustment of such
consideration) payable to the Corporation upon the exercise of such Options or the convession or
exchange of such Convertible Securities, or in the case of Options for Convertible Sccuritics, the
excrcise of such Options for Convertible Securities and the conversion or exchange of such
Convertible Securities, by

(iII})  the maximum number of shares of Common Stock
{as set forth in the instruments relating theteto, without regard to any provision contained therein
for a subsequent adjustment of such number) issuable upon the exercise of such Options or the
conversion or exchange of such Convertible Securities.

(C)  Stock Dividends and Stock Subdivisions. Any Additional Shares of
Common Stock deemed to have been issued pursuant 1o Subsection 4(d)(iii)(B), relating to stock
dividends and stock subdivisions, shall be deemed to have been issued for no consideration.

(vi)  Adjustment for Combinations or Copsolidation of Commeon Stock.

1n the event the oulstanding shares of Common Stock shall be combined or
consolidated, by reclassification or otherwise, into a lesser number of shares of Common Stock,
the applicable Conversion Price in effect immediately prior to such combination or consolidation
shall, concurrently with the cffectiveness of such combination or consclidation, be increased
proportionately.

(vii) Adinstment for Merger or Reorganization, etc.

In case of any Acquisition Event (other than an Acquisition Event which is
treated as a Yiquidation pursuant to Subsection 2(c)), each share of Series A Preferred Stock shall
thereafter be convertible into the kind and amount of shares of stock or other secuities or
property to which & holder of the number of shares of Common Stock of the Corporation
deliverable upon conversion of such Series A Preferred Stock would have been entitled upon
such Acquisition Event; and, in such case, appropriate adjustment (as determined in good faith
by the Board of Directors) shall be made in the application of the provisions in this Section 4 st
forth with respect to the rights and interest thereafier of the holders of the Series A Preferred
Stock, to the end that the provisions set forth in this Section 4 (including provisions with respect
to changes in and other adjustments of the Conversion Price) shall thereafler be applicable, as
nearly as reasonably may be, in relation to any shares of stock or other property thereafter
deliverable upon the counversion of the Series A Preferred Stock.

(e} No Impairment. The Corporation will not, by amendment of its Certificate of
Incorporation or through any reorganization, uansfer of assets, consolidation, merger,
-11-
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dissolution, issvue or sale of securities or any other voluntary action, avoid or seek 10 avoid the
observance or performance of any of the terms to be observed or performed hereunder by the
Corporation, but will at all imes in good faith assist in the carrying out of all the provisions of
this Section 4 and in the taking or all such action 23 may be necessary or appropriate in order to
protect the Conversion Rights of the holders of the Scrics A Preferred Stock against impairment.

(69 Certificate a5 to Adjustments. Upon the occurrence of each adjustment or
readjustment of the Conversion Price pursuant to this Section 4, the Corporation at its expense
shall promptly compute such adjustment or readjustment in accordance with the terms hereof and
furnish to each holder of Senes A Preferred Stock a certificate setting forth such adjustment or
readjustment and showing in detail the facts upon which such adjustment or readjustment is
based. The Corporation shall, upon the written request at any time of any holder of Series A
Preferred Stock, furnish or cause to be furnished to such holder a similar certificate setting forth
(i) such adjustments and readjustments, (ii) the Conversion Price then in effect, and (i) the
number of shares of Common Stock and the amount, if any. of other property which then would
be received upon the conversion of Series A Preferred Stock.

{g)  Naotice of Record Date. In the event:

' i that the Corporation declares a dividend (or any other distribution) on its
Common Stock payable in Common Stock or other securities of the Corporation;

(ii)  that the Corporation subdivides or combines its outstanding shares of
Common Siock;

(iii)  of any reclassification of the Common Stock of the Corporation (other than
a subdivision or combination of its cutstanding shares of Common Stock or a stock dividend or
stock distribution thereon), or of any Acquisition Event; or

(iv)  of the involuntary or voluntary dissolution, liquidation or windiag up of the
Corporation;

then the Corporation shall cause 10 be filed at its principal office or at the office of the transfer
agent of the Series A Preferred Stock, and shall cause to be mailed to the holders of the Series A
Preferred Stock at thew last addresses as shown on the records of the Corporation or such transfer
agent, at least ten days prior to the record date specified in (A) below or twenty days before the
date specified in (B) below, 2 notice stating

(A) the record date of such dividend, distribution,
subdivision or combination, or, if & record is not 1o be taken, the date as of which the
holders of Common Stock of record to be entitled to such dividend, distribution,
subdivision or combination are 1o be determined, or

-12-
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{B) the date on which such reclassification, consolidation,
merges, sale, dissolution, liquidation or winding up is expected to become effective, and
the date as of which it is expected that holders of Common Stock of record shall be
entitied 1o exchange their shares of Comumon Stock for securities or other property
deliverable upon such reclassification, consolidation, merger, sale, dissolution or winding
up.

S.  Mandatory Conversion,

(a) All, and not less than all, of the holders of shares of Series A Preferred Stock then
outstanding will be required to convert their shares of Series A Preferred Stock into shares of
Commen Stock, at the then effective Conversion Price, in the event of a public offering pursuant
to an effective registration statement under the Securities Act, resulting in at least $20,600,000 of
gross proceeds to the Corporation (a "Qualified Public Offering").

(%  Inaddition to the mandatory conversion provisions of Section 5(a) hereof, all and
not fess than ali, of the holders of shares of Series A Preferred Stock then outstanding will be
required to convert their shares of Series A Preferred Stock into shares of Common Stock, at the
then effective Conversion Price, at any time upon writien notice received from the holders of at
least two-thirds (2/3) of the then outstanding shares of Series A Preferred Stock consenting to the
automatic conversion of all of the Series A Preferred Stock into sharcs of Common Stock
pursuant to this Section 5(b).

(c}  Inthe case of any automatic conversion pursuant to this Section 5, the outstanding
shares of Series A Preferred Stock shall be converted automatically without any further sction by
the holders of such shares and whether or not the certificates representing such shares are
surrendered to the Corporation or its transfer agent; provided, that the Corporation shall not be
obligated to issue to any holder certificates evidencing the shares of Common Stock issuable
such convession unless certificates evidencing such shares of Series A Preferred Stock are
delivered either to the Corporation or any transfer agent of the Corporation.

{d)  All certificates evidencing shares of Sexies A Preferred Stock which are required to
be surrendered for conversion in accordance with the provisions hereof shail, from and after the
date such certificates are so required to be surmendered, be deemed to have been retired and
canceled and the shares of Series A Preferred Stock represented thereby converted into Common
Stock for all purposes, notwithstanding the fashare of the holder or hoiders thereof to surrender
such certificates on or prior to such date. The Corporation mey thereafier take such appropriate
action as may be necessary to reduce the aythorized Series A Preferred Stock accordingly.

6. Mandatory Redemption.

(a) If the Company has not consummated a Qualified Public Offering, then at any time
following the earlier of (i) December 31, 2001, or (ii) six months following the date on which the
Company's first public offering pursuant to a registration statement under the Securities Act of
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1933, as amended, that is not a Qualified Public Offering has been consummated, the holders of
Series A Preferred Stock shall have the right to require the Cogporation 10 redeermn shares of
Series A Preferred Stock as described in this Section 6 (the "Redemption”) at the Redemption
Price (a3 defined in Section 6(f) below) by delivering written notice to the Corporation (a
"Redemption Election™).

{(b)  Upon the delivery of a Redemption Election, a disinterested appraisal firm which is
a member of a recognized professional association reasonably acceptable to the Corporation and
the holders of a majority of the Series A Preferred Stock shall determine Market Value as set
forth below. If the parties are unable to agree on an appraisal firm within 10 days after the
expiration of the delivery of a Redemption Elcction, a firm shail be selected by ot from the top-
tier investment banking firms, after the Corporation and the holders of the Series A Preferred
Stock have each eliminated one such firm (the "Appraisal Firm”). The Appraisal Firm shall then
make a determination of the Market Value, and, using such determination of Market Value, shal!
celculate the Redemption Price. The selection and determination of the Appraisal Firm shal! be
final and binding upop all parties. The expenses of the Appraisal Firm shall be borne equally by
the holders of the Series A Preferred Stock, as a group and on a pro rata basis in accordance with
the shares of Series A Preferred Stock to be redeemed, and the Corporation.

(c)  Within 10 days afier the final determination of the Redemption Price pursuant to
subparagraph (b} above, the Corporation shall notify promptly all holders of shares of Series A
Preferred Stock in writing (the "Redemption Notice™) of the delivery of the Redemption Election
and of the determination of the Redemption Price. The holders of shares of Scries A Preferred
Stock may elect to sell to the Corporation all or a portion of their shares of Series A Preferved
Stock by delivering written notice to the Corporation within 25 days after delivery of the
Redemption Notice. Subject to the provisions hereof, within 40 days aiter delivery of the
Redemption Notice, the Corporation ghall purchase, and all such electing hoiders of Series A
Prefersed Stock shall sell, the portion of such shares which the holders thercof have elected to
sell to the Corporation at a time and place mutually agreeable to the Corporation and the holders
of the Series A Preferred Stock (the "Redemption Closing™). The Corporstion shal! notify ail
holders of Serics A Preferred Stock of the datc and place of the Redemption Closing at least
seven days prior to the Redemption Closing.

{d)  Atthe Redemption Closing, the holders of Series A Preferred Stock shall deliver to
the Corporation certificates represcnting the shares of Series A Preferred Stock which they have
clected to seil 1o the Corporation, and the Corporation shall deliver to each such holder the
Redemption Price for each share of Serics A Preferred Stock to be sold to the Corporation by
cashier’s or certified check, by wire transfer to immediately available funds to an sccount
designated by such hoider, by the delivery of a Redemption Note (as hereinafier defined), or by a
combination thereof, at the sole election of the Corporation. Any portion owed to such holders
which is not paid in cash or cash equivalents at the Redemption Closing shall be paid for by the
issuance at the Redemption Closing of promissory notes secured by the Serics A Preferred Stock
of the Corporation in form and substance reasonably satisfactory to the holders of the Series A
Preferred Stock (ihe "Redemption Notes™). At any time that Redemption Notes are outstanding,
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the Corporation may incur bank debt or third-party institutional non-equity financing in
connection with the operation of its business which is senior to the Redemption Notes so long as
such debt does not prohibit the timely payment of amounts due on the Redemption Notes unless

...such senior debt 15 in default at such time. Notwithstanding the foregoing, the Redemption Notes
shall remain senjor to any obligations owed to Clayton A. Thomas, Jr., Bruce W. Bednarski,
Peter B. Callowhill, Corlyn A. Marsan, or other holders of Common Stock.

(e) The Redemption Notes will bear interest per annum at the greater of (i) Pnme plus
100 basis points, or (i) 8.0%. "Prime" means a floating rate per annum equal to the prime
interest rate per annum published from time to time in the "Money Rates” section of the Wall
Strect Journal (and the highest such rate if more than one 15 so published). Accrued interest on
the Redemption Notes will be payable monthly. The principal amount of the Redemption Notes
will be payable 1n thirty-six (36) equal monthly installments beginning within 30 days of the
Redemption Closing as set forth in Section 6(d) above. The Redemption Notes wili be
prepayable at the Corporation's option at any time without penalty or premium.

H The "Redemption Price” of a share of Series A Preferred Stock means the amount
equal to the amount which would be received per share of Series A Preferred Stock if the assets
of the Corporation were sold for cash cqual to the Market Value, and the Corporation were
hquidated immediately thereafter pursuant to Section 2.

"Market Value" means the fair market value of the Corporation as a going concem

determined on the basis of the sale of 100% of the Corporation as between a strategic buyer and a
willing seller and taking into account all relevant factors determinative of value.

[signature on following pagel
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IN WITNESS WHEREOF, Nez000 Graup, Ioc. has caused this Cortificate of
Designation 10 be executed in its name and on its behalf by its President on Ociober 30, 1997,

NET2000 GROUP, INC.

w (YN

Claywn X~{Romas, President
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RESTATED CERTIFICATE OF INCORPORATION
OF NET2000 GROUP, INC.

Net2000 Group, Inc. (hetcinafter called the "Corporation™), organized and existing under
and by virtue of the General Corporation Law of the State of Delaware, does hereby certify as

jollows:
The date of incorporation of the Corporation 15 October 1, 1997,

The the Board of Durectors of the Corporation by unanimous written consent as provided
by Section 141{f) of the General Corporation Law of the State of Detaware, adopted a reschution,
pursuant to Section 242 of the General Corporation Law of the State of Delaware, seting forth
an amended and resined Certificate of Incorporation of the Corpotation ang declaring said
amncndment and restatement to be advisable. The stockholders of the Corporation duly approved
said proposed amendment and restateznent by written conssnt in accordance with Sections 228
247 and 245 of the General Corporation Law of the State of Delaware, and written: gotice of such
condent has been given to all stockholders who have not consented m wriung to said amendreent
and restatemnent. The resolution setting forth the amendrnent 15 as follows.

RESOLVED: That the Certificate of Incorporstion of the Corporation be
and hereby 1s amended and restated as follows:

FIRST: The name of the corporation (which 15 hereinafter called the
"Corporanon”) is

Ne2000 Group, Inc.

SECOND: The registered office of the Corporation in the State of Delaware is
Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Castle
Delaware 19801. The pame of its registered agent in the State of Delaware at such address is
The Corpuoration Trust Company

THIRD: The natuwrc of the business of the Corporation is to engage in any lawful
act or aclivity for which corporations may be organized under the General Corporation Law of
Delaware and to possess and exercise all of the powers and privileges granted under such law
and the other laws of the State of Delaware.

FOURTH: The total number of shares of all classes of stock which the Corporation
shall have authority to issue is 35,000,000 in the designated classes as follows:

Class Nusnber of Shages
Commoa Stock, $.01 par value per share 28,000,000

STATE OF DELAWARE

SECRETARY OF STATE
DIVISION OF CORPORATIONS vs TOTAL PAGE.BO2 *x
FITZED 02:30 PM 0571971998

981192573 — 2801600



Preferred Stock, $.01 par value per share 7,000,000
A Common Siock

(1) The voting, dividend and Jigunidauon rights of holders of shares of Common
Stock are subject to, and qualified by, the rights of the holders of the Preferred Stock of any
series as may be designated by the Board of Directors.

(2) Subject to the voting rights of holders of shares of the Preferred Stock, the
holders of the Common Stock are entitled 10 one vots for each share held at all meetings of
stockholders (and written actions in lieu of meetings). There 3ball be no cumulative voting and
at any meeting held for the purpose of clecting directors, the presence 1n person or by proxy of
the holders or a majority of the shares of Common Stock then outsianding shall constitute a
quorum of the Common Stock for the purpose of electing directors by holders of Common Stock.

3 Dividends may be declared and paid on the Common Stock from funds
lawfully available therefor as, if and when determined by the Board of Durectors and subject 0
any preferential drvidend nghts of any then outstanding Preferred Stock.

{4} Upon voluntary or involuntary hqudation. sale. merger, consolidation,
dissolution or winding up of the Corporation, holders of shares of Common Stock will be enutied
to receive ail assets of the Corporation available for distribution to its stockholders, subject o
any preferential nghts uf any then outstanding Preferred Stock.

(5) The Conunon Stock 1s ponredecmable
B. Breferred Stock

One million twenty-one thousapd eight hundred and ninery-cight { 1,021,898) shares of
preferred swock shali be designated as “Series A Convertible Preferyed Stock™ (the "Series A
Preferred Stock®), par value $.01 vajue. Five Million five hundred ten thousand five bundrad
thirty-five (5,510,535) shares of Preferred Stock shall be designated as "Series B Convertibie
Preferred Stock” (the "Series B Preferred Stock™), par value $.01. As more fully descnibed
below, the Senes A Preferred Stock and the Series B Preferred Stock shall rank, as to dividends
and upon a Liguidation Event (as defined in Article FOURTH(BX2) bercof), semor and prior to
the Common Stock and al) other classes or senes of shares issued by the Corporation (the "Junior
Stock”™). As more fully described below, the Senes B Preferred Stock shall rank, as to dividends
and upon 2 Liquidation Event, seujor to the Series A Preferred Stock. The Serics A Preferred

Swck and the Sevics B Preferred Stock shall be referred 1o herein collechvely as the “Preferred
Stock.”

YWASHOTA 1 2TET3:2.0519/88
28088-2



Notwithsiabding anything contained in this Restated Certificate of Incorporauon to the
contrary, in no event shall any Adjustment (as defined below) be made to any of the terms of the
Series’ B Preferred Stock as a result of the stock split being effectuated by the Corporation
concwgrentiy with the filing of this Restated Certificate of Incorporation (the "Stock Sphit”). The
rerms of the Series A Preferred Stock shall be subject to Adjustment as a result of the Stock Split

The Preferred Stock shall have the following rights, preferences, powers, pnvileges and
restictions, qualifications and hrutations:

1. Dividends.

) The holders of shares of Serics B Prefeirred Stock shall be entitled 1o reccive, out
of funds legally available therefor, when and if declared by the Board of Directors:

(i) anpual dividends at the rate per annum of $ .309 per share of the Senes B
Praferred Stock as adjusted for stock splits, stock dividends. recapitalizations, reclassifications
and simjlar events which aifect the number of outstanding shares of the Series B Prefarred Stock
(any such event, an “Adjusument”), such dividends will accrue if not declared by the Board of
Directors; proyided howgyer, that if a Qualifyng Eveat (as defined in Section 1(d)) has been
consummated prior 1o the third anniversary of the Senies B Original [ssue Date (as defined
below), no such dividends, whether accrued or unaccrued, will be payable. apd upon the
occurrence of the Qualifying Event. dividends pursuant to this Section 1{a)(i} wil] ceasc o0
accrue,

(i) if a dividend or other dustuibution 15 declared or diswibuted on the
Common Stock of the Corporatior below, dividends or distributions in an amount at least equal
1o the amount that would have been paid on the Comamon Stock into which the Senes B Preferred
Stk is then converuble if all such Common Stock bad been 1ssued upon conversion apd bad
heen outstanding on the record date for such dividend or distribution on Common Stoek (oz, if no
record is rtaken, the date as of which the record holders entited 10 such dividend o1 distribution
are determined) and therefor enttled to such dividends or distibutions; provided that any such

dividends payable under rhis ctause (i) shall offset any dividends accnung thereafter pursuant o
clause (1); and

(iid  such other dividends or dismmbutions when and as declured by the Board of
Directors of the Corporation, actitg in 1ts sole discretion.

® The holders of shares of Series A Preferred Stock shall be entitled to recejve, out
of funds legally availabie therefor, when and if declared by the Board of Directors:

(1) annual dividepds at the rate per anpum of $0.274 per share of the Series A
Pncfg-rred Stock, subject 1o Adjustment; such dividends will accrue if not declared by the Board
of Directors; provided howevey, that if a Qualifying Event (as defined in Section 1(d)) has been
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consummated priot to the third anniversary of the Scries A Original Issuc Dase (as defined
below). no such dividends, whether accrued or unaccrued, will be payable, and upon the
occurrence of the Qualifying Fvem, dividends pursuant 1o this Section 1(b)() will cease to
acerue;

(i) if a dividend or other distribution is declared or dismbuted on the
Commen Stock of the Corporation below, dividends or distributions in an amount at jeast equal
to the amount that would have been paid on the Common Stock into which the Series A
Preferred Stock 1s then convertible if all such Common Stock had been issued upon conversion
and had been outstanding on the record date for such dividend or distribution on Common Stock
(or, if no record is taken, the date as of which the record holders entitled to such dividend or
distribution are determined) and therefor entitled to such dividends or distributions; provided that
any such dividends payable under this clanse (i) shall offset any dividends accruing thereafier
pursuan! 1o clanses (i); and

(3ii}  such other dividends or distributions when and as declared by the Board of
Directors of the Corporation, acting 1 1ts sole discretion.

<) Tte holders of the Series B Preferred Stock shall be entiled 10 be paid, in full, the
dividends and distributions declazed oy accrued (regardless of whether payable) or payable in
accordance with clauses (a)(i) and (a)(ii) above, prior to the payment of any dividends or
distibutions in yespect of Common Stock of the Corporation, the Senes A Preferred Stock,
including any dividends or distributions payabie in accordance with clause (b) above, or in
respect of any other seties of Preferred Siock of the Corporation whose right to payment of
dividends or dismbutions is junior to the Series B Preferred Stock. unless the holders of a
raajority of the shares of Series B Preferred Stock agree otherwise in writing The holders of the
Series A Preferred Stock shall be eptitled to be paid, in full, the dividends and disaibutions
declared or accrucd (1egardiess of whether payable) or payable in accordance with clauses (b)(t)
and (P} ) abovc, prior to the payment of any dividends or distributions in respect of Common
S1ock of the Corporation, or in respect of any other senies of Preferred Stock of the Corporation
whose night t payment of dividends or distnibutions is junior to the Series A Preferred Stock,

unless the holders of 2 majority of the shares of Series A Preferred Stock agree otherwise in
wrning.

(d) A "Quahfying Event” shall mean (a) a Qualified Public Offering (as defined in
Secuon 3(a) bereof) or (b) an Acquisinon Event {as defined in Section 2(d) hereof).

z. Liquidation, Dissolution or Winding Up.
(a) In the event of any liquidation, dissolution or winding up of the Corporation (a

“Liquidation Eve:_lt”), the asgsers of the Corporation available for distribution 10 its stockholders,
whether from capital, swplus or earrungs (the “Corporate Assets™) shall be dismibuted as follows:

WASHA1A 127373 2:06/1598
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{N First, subject 1o Section 2(b), to the holders of Series B Preferred Stock an
amount sufficient to pay the holders of shares of Series B Preferred Stock then outstanding an
amount equal to $ 3.085 per share {subject to Adjustment) plus all accrued and unpaid dividends
thereon to be shared on 2 pro rata basis;

(i)  Secand. subject wo Secuon 2(b), to the holders of Scrics A Preferred Stock
ap amount sufficient to pay the holders of shares of Scries A Preferred Stock then outstanding an
amoun: equal to $3.425 per share (subject to Adjustment), plus all accrued and unpaid dividends
thereon to be shared on a pro rata basis; and

(iii)  Third, 1o the holders of Common Stock, the holders of Series A Preferred
Stock and the holders of Series B Preferred Stock, on a pro rata basis, with the amount
distribwtable camputed on the basis of the aumber of shares of Common Stock which would be
held by such holders if immediately priot 1o the Liquidation Event al} of the shares of the Senes
A Preferred Stock and Senes B Preferred Stock had been converted into shares of Cormnmon
Stock: provided, bowever, that in the event that the holders of the Senies B Preferred Stock
receive no distribution under Section 2(aX1) as a result of the operation of Section 2(b), in no
event shall the distnbuton with respect w the holders of the Series B Preferred Stock under thas
Section 2{a){n1) be less than the Series B Distvibution Minimum {as defined below) and
provided, further, that in the event that the holders of the Series A Preferred Stock receive no
disnibution under Section 2(aln) as a result of the operation of Section 2(b), in no event shall
ths distribution with respact 1o the holders of the Senes A Preferred Stock under this Section
2(axiii} be less than the Senes A Distribution Minimum (as defined below).

For purposes of this Section 2{a), the term “Senies A Distribution Minimurn™ shall mean the
amount which would be distmbuted to the holders of the Series A Preferred Stock under dus
Section 2(a) if the armpount 1o be distibuted under this Section 2(a) equaled the highest amount
which would not cause the first sentence of Section 2(b) 1 become effective. For purposes of
whjs Section 2(a), the 1erm “Scrics B Distribaution Miniraum® shall mesn the amount which would
be distributed to the holders of the Series B Preferred Stock under this Section 2(a) if the amount
to be distnbuted under this Section 2(a) equaled the highest amonnt which would not cause the
sacond sentence of Section 2(b) to become effectve.

() Notwithstanding Secuon 2(a)(ii), in the event of any Liquidation Event in which
the Corporate Assets, after the dismbution, if any, to the holdess of the Series B Preferred Stock
required pursuant to Section 2(2)(i), exceed an amount which is sufficient o pay to the holders of
Common Stock, Series B Preferred Stock and Senes A Preferred Stock, op an as-.if-converied
and fully-diluted basis, an amount pey share greater than all accrued and unpaid dividends per
share on the outstanding shares of Series A Preferred Stock plus $10.275 without taling into
account any rights of the Series A Preferred to prefercntial payment (subject to Adjustment), then
no Corporate Assets shall be dismbiuned pursuvant o Section 2(2)(ii) and therefore the Corporate
Assets should be distributed pursuant to Section 2(a)i) and 2(a)iii), subject 1o the last sentence
of this Section 2(b). Notwithstanding Section 2(a)(i), in the avent of any Liquidason Event in
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which the Corporate Assets exceed an amount which is sufficient te pay to the holdets of
Common Stock, Senies B Preferred Stock and Series A Preferred Stock, on an as-if~converted
and fully-dilzted basis, an amount per share greater than all accrued and unpaid dividends per
share op the outstanding shares of Series B Preferred Stock plus $ 4.628 without taking into
account any rights of the Senies B Preferred Stock or the Sene . # Preferred Stock to preferential
payment (subject to Adjustment), then no Corporate Assets shall be distnbuted pursuant to
Section 2ta)(i) or 2(a)(ii) and therefore the Corporale Assets should be distributed in accordance
with 2{a¥in) hereof.

() Written notice of such liquidation, dissolution or winding up, stating a payment
date, the amount of the liquidation payments and the place where said liquidation payment shall
be payable. shall be delivered in person, mailed by certified or registered mail, retum receipt
requested. or sent by telecopier or telex pot less than 20 days prior to the paymem date stated
therein, to the holders of record of Preferred Stock, such notice to be addressed to each such
holder at its address as shown by the records of the Corporation

(d) Unless the bolders of a majonty of the then outstanding shares of Series B
Preferted Siock elect otherwise. the merger, reorganization or consoitdation of the Corporation
into or with another corporation, or the sale of all or substantially all of the assets of the
Cotporation, or other similar transacuon or senes of relaied transactions, in which mmore than
50% of the voting power of the Corporation is disposed of or in which the stockholders of the
Corporation immediately prior to such merger, reorganization or consolidation, own less than
50%% of the Corparation’s voting power immediately after such merger, reorganizason or
consolidarion, or the sale of all or substantially all the assets of the Corporation (any such event
an "Acquisition Event”), shall be deemed to be a liquidation_ dissolution or winding up of the
Corporation for purposes of Section 2(a).

{e) Unless the holders of at least two-thirds (2/3) of the then outstanding shares of
Series A Prefesred Stock elect otherwise, apy Acguaition Event shall be decined to bo a
liquidatdon, dissolution o winding up of the Corporanon for purposes of Section 2(b).

3. Voting.

(a) Except as provided in Sections 3(b) and (c) below and clsewhers in this Restated
Cerificate of Lacorporation, each holder of outstanding shares of Preferred Stock shall be entitled
10 the number of votes equal o the pumber of whole shares of Common Stock into which the
shares of Preferred Stock held by such holder are convertible (as adjusted from time to time
pursuant to Section 4 hereof), at cach meeting of the stockholders of the Corporation (and written
actions of stockholders in licu of meetings) with respect to any and all matters presented to the
stockbolders of the Corporation for their action or consideration. Except as provided by law, by
the provisions of Sections 3(b) and (c) below or by the provisions establishing any other series of
Preferred Stock, holders of Scries A Preferred Stock, Series B Preferred Stock and of any other
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outstanding seties of Preferred Stock shall vote together with the holders of Common Stock as a
single class.

(o) The holders of a majoriry of the shares of the Series B Preferred Stock, voting
together as a separate class. shall be entitled to (i) elect one diivitur 1o the Corporation’s Board of
Dirsctors (the "Series B Preferred Director™), (ii) to remove the Series B Preferred Director. and
(1ii) 1o fill any vacancy occurmng on the Board of Directors as a result of the death, resignation or
removal of the Series B Preferred Director.

{c) The holders of a majority of the shares of the Series A Preferred Stock, votng
together as a separate class, shall be entitled to (i) elect one director to the Corporation's Board of
Directors {the "Series A Preferred Director”), (n) to remove the Scrics A Preferred Director, and
(ili) to fill any vacancy occurring on the Board of Directors as a result of the death, resignation or
removal of the Senes A Preferred Director,

() Any and all dircctor positions in excess of the ons director elecied by the holders
of the Senes B Preferred Stock pursuant to Section 3(b) and the one director elecied by the
holders of the Series A Preferred Stock pursuant to Section 3(¢) shall be elected by the holders
of the Common Stock and the Preferred Stock voung as a single class. The Corporation shall not
expand the nuruber of Directors without the written consent or affirmative vote of the holders of
a majority of the then outstanding shares of cach of Series A Preferred Stock and Senes B
Preferred Swck, given in writing or by vofe at a meeting, consenting or vong (as the case may
be), each vonng separately as a class.

(e) The Corporation shall not, without the written conscnt or effirmnative vote of a
majority of the holders of the then outstanding shares of Senes B Preferred Stock, given in
writing or by vote 8t a meeting, consenting or voting (as the casc may be) together as a class.

(N prior to May 18, 2001, sngage b an Acquisition Event, unless the value of
the Corporation based on such transaction is equal to or exceeds $130,000,000 and the proceeds

received by the Corporation are in cash or securities publicly traded on a recognized United
States secunes exchange,

{i1) authorize, ¢reate Or issue any shares of stock, or secunnes exchangeable
for, convertible mite or evidencing the right to purchase any shares of stock, baving rights,
preferences or privileges (including without limitation, redemption rights or rights of anti-
dilution protection) supenior to Or on a parity with that of the Senics B Prefeired Stock, including,
without limitation, authorization or 1ssuance of additional shares of Series B Preferred Stock;

o (ii1)  amend. alter, or repeal the Corporation’s Bylaws (including, without
limitation, Ardcle 2 thereof) or this Cenificate of Incorporation so as 1o materially affect the
preferences, special rights or other powets of the Scries B Preferred Stock,

b |
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(iv)  declare or pay any dividend on the Series A Preferred Stock, Series B
Preferred Stock or the Common Stock unless such dividend is peid in the form of shares of the
Common Stock; or

() repurchase or redeem any shares of the Cormanon Stock or of the Senies A

Preferred Stock, includipg, without lumitation, repurchases made: froiy Clayton A. Thomas, Jr.,
Bruce W. Bednarsiy, Mark Mendes. Peter B Callowhill 2and Corlyn A. Marsan, but other than
repurchases made from other employees or consultants in conncction with their termination of
employment or consulting services, as the case may be, or in sccordance with the terms of the
Corporaton's Right of First Refusal as set forth in the Amended and Restated Investor Rights
Agreement between the Corporation, the holders of the Preferred Stock and certawn holders of
Common Stock, dated May 18, 1998,

¢ The Carporation shall not, without the written consent or affirnauve vote of the
holders of a mayjority the then owmstanding shares of Series A Preferred Stock, given in writing or
by vote at a meating, consenting or voting (as the case may be) together as a class:

(i) prior to December 31, 2000, engage in an Acquisition Event, unless the
valua of the Corporation based on such transaction is equal to or exceeds $30,000,000 and the
proceeds received by the Corporation are in cash or secunties publicly traded on a recognized
United Siates securities exchange,

(i awthorize, create or issue any shares of stock, or securities exchangeable
for. convertible into or evidencing the night o purchase any shares of stock, having rights,
preferences or privileges (including without limstation, redemption rights or rights of anti-
diluton protectnon) superior 1o or on a parity with that of the Series A Preferred Stock, including,
without hmitation, authonzation or 1ssuance of additional shares of Senes A Preferred Stock;

(i)  amend, alter, or repeal the Corporation's Bylaws (iocluding, without
limitaton. Article 2 thereof) or this Certificate of Incorporalion 50 as to materially affect the
prefercnces, special rights or other powers of the Series A Preferrad Siock;

{iv)  declare or pay any dividend on the Scries A Preferred Stock, Series B
Preferred Stock or the Common Stock unless such dividend is paid in the form of sharcs of the
Common Stock; or

V) repurchase of redeem any shares of the Common Stock or of the Series A
Preferred Stwock, including, without hmitation, repurchases made from Claytor A. Thomas, Jz.,
Brace W. Bednarski, Peter B. Callowhill and Corlyn A. Marsan, but other than repurchases made
from other employees or consuhants in connection with their termination of employment or
consulting services, as the case may be, or in accordance with the terns of the Corporation’s
Raght of First Refusal as set forth in the Amended and Restated Investor Rights Agreement
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between the Corporation, the holders of the Preferred Stock and certain holders of Common
Stock, dated May 18, 1998

(g)  The Corporation shall not, without the consent or affirmative Vote of majority of
the Board of Directors, given in writipg or by vofe Ara meeting:

) incur senior and subordinatad indebtedpess that (n the awegg&c_cxceeds
the greater of (x) four times the Corporation’s earnings before interest, taxes, depreciation and
amortizanon and (y) $39.000.000; or

(i) make capital expenditures that ¢xceed $15,000.000 per annum.

4. Optional Conversion. The holders of the Preferred Stock shall have conversion
rights as follows (the "Conversion Rights™):

(a)  Righjto Coavert Each sharc of Preferred Sweck shall be convertible, at the option
of the holder thereof, at any time and from time to time, into such number of fully paid and
nonassessable shares of Common Stock as is determined by dividing the applicable Onginal
Purchase Price (2s defined below) by the Conversion Price (as defined below) in effect at the
time of conversion. The Origina! Purchase Price of the Series A Preferred Stock shall be §

3425, The Original Purchase Price of the Series B Preferred Stock shall be $3.0835. The
conversion price at which shares of Common Stock shall be deliverable upon conversion of the
Preferred Stock without the payment of addiional consideranon by the holder thereof (the
"Conversion Price”) shall itially he § 3 425 for the Series A Preferred Stock and $3.085 for the
Series B Prefarred Stock. Each initja) Conversion Price, and the rat¢ at which shares of Preferred

Stock may be converted into shares of Common Stock, sball be subject w adjustment as provided
below.

In the event of a notice of redemaption of any shayes of Preferred Stock pursuant to
Section 6 hercof, the Conversion Rughts of the shares designated for redemption shall terminate
al the close of business on the [ifth full day preceding the dare fixed for redemption, unless the
rademption price 18 not paid when due, in which case the Conversion Rights for such shares shall
continue until such pnce »s paxd 1n full. In the event of a liquidation of the Corporation, the
Conversion Rights shall terminate at the close of business on the first full day preceding the date

fixed for the payment of any amounts distributable on hquidation to the holdess of Preferred
Stock.

(o)  Eragiigpal Shares No fractional shares of Common Stock shall be issued upon
conversion of the Preferred Stock. In lisu of any fractional shares 16 which the holder would

otherwise be entitied, the Corporation shall pay cash equal to such frection muliiplicd by the then
effective applicable Conversion Price.

(c) Mechanics of Conversion.
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6 In order for a holder of Preferred Stock to convert shares of Preferred
Stock into shares of Common Stock, such holder shall surrender the caernficate or certificates for
such shares of Preferred Stock at the office of the wansfer agent for the Preferred Stock (or at the
principal office of the Corporation if the Corporation serves as its own transfer agent), together
with written notice that such halder elects 1 convert all or a5y oi.aber of the shares of the
Preferred Stock represented by such certificate or certificates. Such notice shall state such
holder’s name of the names of the nomunees in which such holder wishes the certificate or
certificates for shares of Common Stuck o be issued. If required by the Corporation, certificates
surrendered for conversion shall be endorsed or accompamed by a wniten instrument or
nstruments of transfer, in form satisfactory o the Corporation, duly execuled by the registercd
holder or his or its attorney July authorized 1w writing. The date of receipt of such certificates
and notce by the transfer agent (or by the Corporation if the Corporation serves as its own
transfer agent) shall be the conversion date ("Conversion Date™) The Corporation shall, as soon
as practicable after the Conversion Date, issue and deliver at such office to such holder of
Preferred Stock, or to his or its nominees, a certificate or certificates for the number of shares of
Common Stock to which such holder shall be entitled, together with cash in licu of any fraction
of a share. '

(ii) The Corporation shall at all times when the Preferyed Stock shall be
owstanding, reserve and keep available out of its authonzed but unissued stock, for the purpose
of effacting the conversion of Preferred Stock, such number of its duly authonzed shares of
Common Stock as shall from nme to timne be sufficient wo effect the conversion of all ouistanding
shares of Preferred Stock. Before takung any action which would cause an adjusgment reducing
the Copversion Price below the then par value of the shares of Common Stock issuable upon
conversion of Preferred Stock, the Corporatsion will take any corporate action which may, in the
opinion oI 115 counsel, be necessary m order that the Corporation may validly and legally 13sue
fully paud and nonassessable shares of Common Stock at such adjusted Conversion Price.

{u1}  Upon any such conversion, no adjustment 10 the applicable Conversion
Price shall be made for any accrued and unpaid dividends on Preferred Stock surrendered for

conversion provided that all accrued and unpaid dividends shall remain payable pursuant to the
termns of Section 1 above.

(v}  All shares of Preferred Stock which shall have been surrendeted for
conversion as hercin provided shall no longer be deemed to be outstanding and all rights with
respect to such shares, inciuding the nights, 1f any, to receive notices and to vote, shall
immediately ¢case and terminate on the Conversion Date, except only the right of the holders
thereof 10 receive shares of Common Stock in exchange therefor and payment of any accrued and
unpaid dividends on the shares of Preferned Stock exchanged. Any shares of Preferred Stock so
({onvened shall be retired and canceled and shalf not be reissucd, and the Corpomation may from
tme to time take such appropriate action as may be neccssary 10 reduce the authorized Preferred

Stock accordingly.
-10 -
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(1) Special Definitions. For purposas of thus Subsection 4{d). the folowing
definiuons shall apply. _ o

(A} "Option" shall mean rights, options or warrants to subscribe for,
purchase or otherwise acquire Common Stock or Convertible Securities, excluding options
granted to employees or consultants of 1he Corporation pursuant to ag opiow plan or other
arrangements adopted by the Board of Directors, to acquire up to a maximum of 2,411,698
shares of Common Stock, such number of shares giving effect to the Stock Sphit, as outstanding
on the date hereof (subject to appropriate adjustment for any stock dividend, stock split.
combination or other similar recapitalization affecting such shares).

(BY  "Onginal Issuc Date” shall mean the date on which a share of
Series A Preferred Stock or Senes B Preferted Stock, as applicable, was first issued.

©) "Convertible Secunties” shall mean any evidences of indebtedness,
shares ot other securities directly or indirectly convertible into or exchangeable for Common
Stock.

(D)  ~Addihopal Shares of Common Stock” shall mean all shares of
Common Stock issued (or. pursuant to Subsection #(d¥iii) below, deemed to be issued) by the

Corporation after the Series B Ormiginal [ssue Date, othear than shares of Cornmon Stock issued or
issuable:

O upon conversion of shares of Preferred Stock outsunding
on the Series B Original Issue Date:

(M)  as a dividend or distribution on Preferred Stock;

(III) by reason of a dividend, stack split, split-up or other
distnbution on shares of Common Stock exciuded from the definition of Additional Shares of
Common Stock by the foregoing clauses (I} and (11) or this clause (1I); or

(IY} upon the exercise of the options excluded from the
definition of "Option” in Subsecthon 4(3)(iNA). '

(8)  No Adiustmen: of Copversion Price. No adjustment in the number of
shares of Common Stock into which Preferred Stock is convertible shall be made, by adjustment
in the spplicable Conversion Price thereof: (a) unless the consideration per share (determined
pursuant 1o Subsaction 4(dXVv)) for an Additional Share of Common Stock issued or deemed 1o
be issued by the Corporation is less than the applicable Conversion Price in effect on the date of,

-1t -
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and immediately prior o, the issue of such Additional Shares, or (b} if prior Lo such issuance, the
Corporation reccives written notice from the holders of at least two-thirds (2/3) of the then
outstanding shares of cach of the Series A Prefetred Stock and the Series B Preferred Stock
agreeing that no such adjustment shall be made as the result of the 1ssnance of Additional Shares
of Common Siwock.

(i) Lssue of Securities Detmed Issue of Addirional Shares of Commen Stock.

(A)  Quptions and Conpyertible Secyntics. If the Corporation at any time
or from time to tume after the applicable Original 1ssue Date shalf issue any Opuons or
Convertible Securines or shall fix a record date for the determination of holders of any class of
securities ¢ntitled 1o receive apy such Opuons or Convertible Securities, then the maximum
number of shares of Common Steck (as set forth in the instrument relating thereto without regard
W any provision contained therein for a subsequent adjustment of such number) issuabie upon
the exercise of such Options oI, in the case of Convertible Sccunities and Options therefor, the
tonversion or oxchange of such Converable Secunties, shall be deerned 1o be Additional Shares
of Common Stock issued as of the tme of such issue o, In case such a record date shall have
been fixed, as of the close of business on such record date, provided that Additional Shares of
Common Stock shatl not be deemead 10 have been issued unless the consideration per share
(determined pursuant to Subsecuon 4(d)(v) hereof) of such Addinoaal Shares of Common Stock
would be less than the applicable Conversion Price in effect on the date of and immediately priox
to such issue, or such record datc, as the case may be, and provided further that in any such case
in which Additional Skares of Common Stock are deemed to be jssued:

Iy no further adjustent in the applicable Conversion Price
shall be made upon the subseguent issus of Converable Secunues or shares of Common Stock
upon the exercise of such Options or conversion or exchange of such Convertible Securities,

(1) if such Options or Convertible Securities by their terms
provide, with the passage of 1ime or otherwise, for any increase i the consideration payable to
the Corporation, or decrease in the numnber of shares of Common Stock issuable, upon the
exercise, conversion of exchange thereof, the applicable Conversion Price computed upon the
original issue thereof {or upon the cccurrence of a record date with respect thereto), and any
subsequent adjustments based thereon, shall, upon any such increase or decrease becoming
effective. be recomputed to reflect such increase or decrease msofar as it affects such Options or
the rights of conversion or exchange under such Convertible Securitics,

(I}  no readjustraent prssuant to clause (IT) above shall have the
effect of increasing the applicable Conversion Price 1o an amount which exceeds the lower of (i)
the applicable Conversion Price on the original adjustment date, or (ii) the applicable Conversion
Price that would have resulted from any issuagce of Additonal Shares of Common Stock
between the original adjustment datc and such readjustment date: and
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(IV)  upon the sxpiration or teymination of any unexercised
Option, the applicable Conversion Price shall not be readjusted, 'D\ft the Addidonal Shares of
Common Stock deemed issued as the resuht of the original issue of such Option shall not be .
Aecmed 135ued for the purpos=s of ac: subsequent adjustment of the apphicable Conversion Price.

(B)  Stock Dividends and Subdivisions. In the event that the
Corporanon at any time or from time to time after the applicable Original Issue Date shall
declare or pay any dividend on the Common Stock payable o Common Stock, or effect a
subdivision of the outstanding shares of Common Stock {by reclassification or otherwise than by
payment of a dividend in Common Stock), then Additienal Shares of Cormnmon Stock shall be
deemed 10 have been issued:

93] in the case of any such dividend. immediately after the
close of business on the record date for the determination of holders or any class of secunties
entitled 10 receive such dividend, or

ab n the case of any subdivision, a1 the close of business on
the date immediatcly prior to the date upor which such corporate action becomes effective.

H such record date shall have been fixed and such dividend shall
not have been fully paid on the date fixed therefor, the adjustment previously made in the
applicable Conversion Price which became effective on such record date shall be canceled as of
the close of business on such record date, and thereafier the applicable Conversion Price shall be
adyusted pursvant to this Subsection 4{dX1ii} as of the time of actual payment of such dividepd.

(A) lssuance Prior 10 Fult Rachet Date. in the event the Corporation shail issue
Additional Shares of Common Stock prior 1o the applicable Full Rachet Datc (as defined below)
{including Additional Shares of Common Stock deemed 10 be issued pursuant to Subsection
4{d)(1i1)), without consideration or for a consideration pex share less than the applicable
Conversion Price in cffect on the date of and immediately prior to such issue, then and in such
event, such Conversion Price shall be reduced, concwrrentdy with such 1ssue, te a price equal 10
the consideration per share for such Addidonal Shares of Commmon Stock effective as of the date
of the issuance of such Additional Shares of Common Stock; provided that in the event the
Corporation, without receiving any consideration, declares a dividend on Common Stock payable
in Common Stock or effects a subdivision of the outstanding shares of Comrpon Stock into a
greater number of shares of Common Stock, the Conversian Price in effect immediately prior to
suck stock dividend or subdivision shall, on the dste that Additiona) Shares of Common Stock
are deemed 1ssued pursuant to Subsection 4(d)(iii}(B), be decreased proportionately, and
provided further, that the applicable Conversion Price shall not be so reduced at such time if the
amount of such reduction would be an amount less than $.05, but any such amoumnt shall be
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carried forward and reduction with respect thereto made at the time of and together with any
subsequent reduction which, together with such amount and any other amount or gmou.ntv, 50
camed forward, shall aggregate $ 05 or wore. The "Full Rachet Date” for the Series A Preferred
Stock shall mean May 18, 1999. The "Full Rachet Date” for the Series B Preferred Stock shall
mean November |4, 1999, o

(B)  lgsuance to Holders of Preferred Stock Prior to Full Rachet Datg. Notwithsanding
anything contained in Section (A ) above 10 the contrary, n the event the Corporation shall issue
Additional Shares of Common Stock solely w any holders of the Series A Preferred Stock or the
Series B Preferred Stock prior to the applicable Full Rachet Date (including Addiuonal Shares of
Comraon Stock decmed 10 be issued pursuant to Subsection 4{(d}ni)). without consideration or
for a consideration per share i¢ss than the applicable Conversion Price in effect on the daie of and
immediately prior 10 such issue, then and in such event, such Conversion Pnice shall be reduced,
concurtently with such issue, to a price equal to the greater of (X} the considerauon per share for
such Addinonal Shares of Comunon Stock effecuve as of the date of the issuance of such
Additicnal Shares of Common Stock or (y) the Share Fair Market Yalue (as defined below);
provided that the applicable Conversion Price shall not be so reduced at such ume if the amount
of such reduction would be an amount less thap $.05, but any such amount shall be carmed
forward and reduction with 1espect thereto made at the time of and together with any subsequent
reduction which, together with such amount and any other armount or amounts 56 carned
forward, shall aggregate $.03 or morc. The "Share Fair Market Value™ shall mean the fair market
vajue of share of Common $tack on the date of and immediately prior to such i3suc 10 be
determined by disinteresied appraisal firm which is a member of a recognized professional
associahion reasonably acceptable to the Corporation and the holders of a majonty of the
Preferred Stock. If the parties are unablc to agree on an appraisal firm within 10 days after the
issue of stock, 2 firm shall be sclecred by 1ot from the wp-ter investment banking finms, after the
Corporation and the holders of the Preferred Stock have each eliminated one such firm. The
selected apprassal firm shall then make a determination of the Share Fair Market Value. The
selection and determination of the appraisal firm shall be finud and bindieg upon zll parnes. The
expenses of the appraisal firm shall be bome by the Corporation.

(C)  Issuance After Full Rachet Dage. In the event the Corporation shall 1ssue
Addinonal Shares of Common Stock on or after the applicable Full Rachet Date (including
Additional Shares of Comunon Stock deemed 10 be issued pursuant to Subsection 4(d)in)),
without consideration or for a consideration per share less than the applicable Conversion Price
1 effect on the date of and immediately prior to such 1$sue, then and in such event, such
Conversion Price shall be reduced. concurrently with such issue, to a price (calculated to the
pearest cent) determined by multiplying such Conversion Price by 2 fraction, the oumerator of
which shall be the number of shares of Common Stock outstanding immediately prior to such
issue plus the number of shares of Common Swck which the sggregate consideration received by
the Corporation for the 11al number of Additional Shares of Common Stock 50 issucd would
purchase at such Conversion Price; and the denominator of which shall be the pumber of shares
of Common Stock outstanding unmediately prior to such issue plus the pumber of such
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Additiopal Shares of Coraumon Stock 5o issued; provided that, for 1he purpose of this Subsection
4(d)(iv). all shares of Common Stock 13suable upon conversion of shares of Praferred Stock or
other Convertible Securities and upon exercise of options or warrants outstanding immediately
prior 10 such issue shall be decmed 10 be outstanding, and immediately afier any Addirional

. Shares of Common Stack are da~med issued pursuant to Subsecton 4(d)(1i1) (whether or not
excluded from the definition of “Additional Shases of Common Stock™ by virtue of clauses (11),
(MIT) and (IV) of Subsection 4(dX1)¢D)), such Additional Shares of Common Stock shall be
deemed 10 be outstanding; provided further, that in the event the Corporation, without rec¢iving
any consideration, declares a dividend on Comnmon Stock payable in Common Stoek or effects a
subdivision of the outstanding shares of Coramon Stock into a greater numnber of shares of
Common Stock, the Conversion Price in effect immediately poor to such stock dividend ot
subdivision shall on the date that Additional Shares of Common Stock are deemed 1ssued
pursuant 1o Subsection 4(d¥ii1)(B). be decreased proportiopately, and provided further, that the
applicabie Convcrsion Price shall not be 3o reduced at such time if the amount of such reducdon
would be an amount less than $ 05, but any such amount shall be carmed forwsard and reduction
with respect thereto made-at the time of and together with any subsequem reduction which,
together with such amount and any other amount or amounts so camed forward. shall aggscgate
$.05 or more.

(v)  Dsierminarion of Consideration. For purposes of this Subsection 4(d), the
comsideration received by the Corporation for the issue of any Additional Shares of Common
Stock shall be computed as follows.

(AY  Cash and Property:  Such ¢onsideration shall:

I wsofar as it consists of cash, be compured at the aggregate

of cash received by the Corporation. excluding amounts paid or payable for accrued interest or
accrued dividends:

(II)  insofar as it consists of property other than cash, be
computed at the fair market value thegeof at the Gme of such issue, determined as of the close of
business on the date of computation based on the closing price for such property on the principal
market on which such property trades or, if there is no established market for such property. as
determined in good faith by the Board of Directors; and

(II1) in the event Additional Shares of Common Stock are issued
together with other shares or securihes or other assets of the Corporation for consideration which
covers both, be the proportion of such consideration so received, computed as provided tn
clauses (T) and (11) above, as determined in good faith by the Board of Directors.

) (B}  Optiops and Convertible Securities The consideration per share
received by the Corporation for Additional Sharcs of Common Stock deemed to have been issued
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pursuant to Subsection 4(d)ii }A). relating to Options and Convertible Secunities, shall be
determined by dividing

M the total amount, if any, receaved or receivable by the

Corporation es consideration for the issue of such Options or Convertible Secunties, plus the
. minimum aggregate amount of addiiiunal consideration (as set forth m the instruments relating

thereto, without regard 1o any provision contained therein for a subsequent adjustment of such
consideration) payabic 10 the Corporation upon the exercise of such Options or the conversion oz
exchange of such Convertible Sccurities, or in the case of Options for Convertible Secuntes. the
exercise of such Options for Convertible Securities and the conversion or exchange of such
Convergble Securities, by

(' the maximum nwmber of shares of Common Stock (as set
forth in the instruments relaring thereto, without regard (o any provision contained therein for &
subsequent adjustment of such number) issuablé upon the exercise of such Options ot the
conversion or exchange of such Converuble Securities.

(C)  Steck Dividepds and Stock Subdivisions. Any Addioonal Shares
of Common Stock deemed to have been issued pursuant to Subsection H(d)1it X B). relating to
stock divadends and stock subdivisions, shall be deemed to have been 15sued for no
consideration.

()  Adjustment for Combipations or Consolidation.of Common Steck.

In the event the outstanding shares of Comrmon Stock shall be combined
or consolidated, by reclassification or otherwise, into a lesser number of shares of Common
Stwock, the applicable Conversion Price in effect immediately prior to such combination or
consolidation sball, conciorenty wath the effectiveness of such combination or consolidation, be
increased proportionately.

(vii)  Adjustment for Merger or Reorganizalion, etc.

In case of any Acquisition Event (other than an Acquisition Evept which is
ueated as a hquidation pursuant 1o Subsection 2(d) o1 2(e}), each share of Preferred Stock shall
thereafier be convertible into the kind and amount of shares of stock or other securities or
property 1o which a holder of the number of shares of Common Stock of the Corporation
deliverable upon conversion of such Preferred Stock would have been entitled upon such
Acquisition Event; and, in such case, appropriate adjustment (as determuned in good faith by the
Board of Directors) shall be made in the application of the provisions in this Section 4 set forth
with respect to the rights and intcrest thercafter of the holders of Preferred Stock, to the end that
the provisions set forth in this Section 4 (including provisions with respect W changes in and
otber adjustments of the applicable Conversion Price) shall thereafier be applicable. as nearly as
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reasonably may be, in relation to any shares of stock or other property thereafter deliverable upon
the conversion of the Preferzed Stock.

(¢}  Nolmpairment. The Corporation will not, by amendment of its Ceruficate of
Incorporation of through any reorganization, transfer of assets, consolidation, merger.
dissolution. 1ssue or sale of securniiies or any other voluntayy action, avoid or seek to avoid the
observance or performance of any of the terms 1o be observed or performed hereunder by the
Corporation. but will at all umes in good faith assist in the carrying out of alt the provisions of
this Section 4 and in the taking of all such action as may be necessary or appropriate in order 1o
protect the Conversion Rights of the holders of Preferred Stock against impagment.

(f) Certificate as (o Adiustments. Upon the occurrence of each adjustment or

readjustment of a8 Conversion Price pursuant to this Section 4, the Corporanon at its expense
shall promptly compurte such adjustment or readjustmeant in accordance with the werms hereof and
furnish to each holder of Preferred Stock a certificate setting forth such adjustment or
readjustmen’ and showing in detail the facts upon which such adjustment or readjustment is
based. The Corporation shall, upop the written request at any ume of any holder of Prefarred
Stock. furnish or cause to be furnished to such holder a similar certificate seting forth (1) such
adjustments and readjustments. (ii) the applicable Conversion Price then in effect, and (1) the
number of shares of Common Stock and the amount. if any. of other property which then would
be received upon the conversion of the applicable Preferred Stock.

(g) Notice of Record Daie. In the event:

{1) that the Corporation declares a dividend (or any other distnbution) on its
Common Stock payable in Common Stock or other sccurities of the Corporation;

(i)  that the Corporation subdivides or combines its outstanding shares of
Common Stock:

(i)  of any reclassification of the Common Stock of the Corporation (other
than a subdivision or combination of its outstanding sharcs of Common Stock or a stock
dividend or stock dismbution thereon), or of any Acquisinon Event; or

(iv)  of the involuntary or voluntary dissolution, hquidation or winding up of
the Corporation;

then the Corporation shall cause to be filed at its principal offics or at the office of the transfer
agent of Preferred Stock, and shall cause 10 be mailed 1o the holders of Preferred Stock at their
last addresses as shown on the records of the Corporation ot such transfer agent, at least ton days

prior 1o the record date specified in (A) below or twenty days before the date specified in (B)
below, a notice suaring
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(A)  the record date of such dividend, distribution, subdivision or
combination, of, if a record is not to be taken, the date as of which the kolders of Common Stock
of record 1o be emtitled 1o such divaidend, distributian, subdivision or combination are 10 be
determined, o

(B) the date on which such reclassificadon, conselidation, merger, sale,
dissolution, hiquidation or winding up is expected io become effective, and the date as of which 1t
is expected that holders of Common Stock of record shail be entided to exchange their shares of
Common Stock for securinies or other property deliverable upon such reclassification,
consolidation, merger, sale, dissoluiion or winding up.

-

5, Mandatory Conversion.
‘ay  Senes B Prefomed Stock.

(1) All, and pot less than all, of the shares of Series B Preferred Stock then
outstanding shall be automatically converted, without any action on the part of the holder thereof,
into shares of Comrnen Stock, at the then effective applicable Conversion Price, at the closing of
a public offering pursuant to an cffective registranion statement under the Securities Act of 1933,
as amended, resulting w at least $20,000,000 of gross proceeds to the Corporation. and at a price
of at least § 6.17 per share of Common Stock (subject to Adjustment) (such offering. a
"Quabhified Public Offering”).

(i) L addition 10 the mandatary conversion provisions of Section S{(a)i)
hereof, all and not less than all of the holders of shares of Series B Preferred Stock then
outstanding will be required to convert their shares of Series B Preferred Stock into shares of
Common Stock, at the then effective applicable Conversion Price, ai any time upon writien
notice received from the holders of at east rwo-thirds (2/3) of the then outstanding shares of
Series B Preferred Stock consenning to the autornatic conversion of al} of the Series B Preferred
Stock into shares of Common Stock pursuant to this Section S(a}1:}.

(b)  Serigs A Preferred Stk

) All, and not less than all, of the shares of Series A Preferred Stock then
outstanding shall be automatically converted, without any action on the part of the holder thereof,

wnto shares of Common Stock, at the then effective applicable Conversion Price, at the closing of
a Qualified Public Offening.

(i)  In addition to the mandatory conversion provisions of Section 5(b)(i)
bereof, all and not less than all, of the holders of shares of Serics A Preferred Stock then
outstanding will be required to convert their shares of Series A Preferred Stock into shares of
Commen Stock. at the then effective applicable Conversion Price. at any time upon written
notice received from the hoiders of at least two-thirds (2/3) of the then outstanding shares of
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Series A Preferred Stock consenting to the automatic cobversion of all of the Senies A Preferred
Stock into shares of Common Stock pursuant to this Section 5(b}(u).

(<) In the case of any automatic conversion pursuant to this Section 3, the cutstanding
shares of Preferred Stock to be automatically converted shall be converted awtomancally without
any turther acton by the holders of such shares and whether or not the certificatss represanting
such shares are surrendered to the Corporation or its wansfer agent; provided. that the
Corporation shall not be obligaied w issue to any holder certificates cvidencing the shares of
Comunon Stock issuable such conversion unless certificates evidencing such shares of Preferred
Stock are delivered either to the Corporation or any transfer agent of the Corporauon.

{dy Al certificates evidencing shares of Preferred Stock whach are required to be
surrendered for conversion in accordance with the provisions hercof shat!, from and after the datwe
such certificates are 5o required to be swrrenderad, be deemed to have been retired and canceled
and the shares of Preferred Stock represented thereby converted into Commop Stock for all
purposes, rotwithstanding the failure of the holder or holders thereof to swrrender such
ceruficates on or prior to such date. The Corporation may thereafier take such appropriate acuon
as may be nccessary o reduce the authorized Preferred Stock accordingly.

6. Redemption.
(a) Senes B Redemplion.

(1) 1f the Company has not consummated a Qualified Public Offering, then at
any time during the Series B Redemption Period (as dafined below} the holders of Series B
Preferred Stock shail have the right to require the Corporation to redecm shares of Senes B
Preferred Stock as described in this Section 6 at the Series B Redemption Pnce (as defined
below) by delivering wrinien notice to the Corporation (2 "Series B Redemption Election™). The
"Series B Redemption Period” shall mean the later of (x) the 30 day period commencing on the
date that is the one year anmiversary of the maturity daiwc of any high yield debt issued by the
Corporation prior o0 December 31, 1998; or (y) March 31, 2003

(i)  Upon the delivery of a Series B Redemption Election, the Corporation
shall notify promptly all holders of shares of Series B Preferred Stock in writing (the "Series B
Redempiton Notice™) of the delivery of the Redemption Election, and a disinterested appraisal
firm which is a pember of a recognized professional association reasonably acceptable to the
Corporation and the holders of a majority of the Series B Prefarred Stock shall determine Market
Value as set forth below. If the parties are unable to agree on an appraisal firm within 10 days
after the ¢xpiration of the delivery of the Series B Redemption Notice, a firm shall be selected by
lot from the top-tier investment banking firms, after the Corporation and the holders of the Series
B Preferred Stock have cach eliminated one such firm (the "Appraisal Firm"™). The Appraisal
Firm shall then make a determination of the Market Value, and, using such determination of
Market Value, shall calculate the Series B Redemption Price  The selection and determination of
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the Apprsisal Firm shall be final aod binding upon all pardes. The expenses of the Appraisal
Firm shall be borne equally by the holders of the Series B Preferred Siock, as a group and on a
pro rata basis in accordance with the shares of Series B Preferred Stock to be redeemed, and the
Corporation.

{ifiy’  The holders of shares of Series B Preferred Stock may elect 1o sell 1o the
Corporation all or a portion of their shares of Series B Preferred Stock by delivenng wnitten
notice W the Corporation within 15 days after final determination of the Series B Redemption
Price. Subject to the provisions hereof, within 40 days after final determination of the Semes B
Redemption Price, the Corporation shali purchase, and all such electing holders of Senes B
Preferred Stock shall sell. the portion of such shares which the holders thereof have elected 1o
sell to the Corporalion at a ime and place mutually agreeable to the Corporation and the holders
of the Serics B Prefenied Stock {the "Serics B Redemption Closing™). The Corporanon shall
notify all holders of Series B Preferred Stock of the date and place of the Series B Redemption
Closing ar jeast seven days prior to the Series B Rademption Closing.

{iv) At the Senes B Redemption Closing, the holders of Series B Preferred
Stock shall deliver to the Corporation certificates representing the shares of Senes B Preferred
Stock which they have elected 10 sell to the Corporation, and the Corporation shall deliver to
each such holder the Series B Redemption Price for each share of Senies B Preferred Stock to be
s0ld 10 the Corporauon by cashicr's or cerufied check or by wire transfer 10 immediately
available funds (o an accoum designated by such holder.

()  The "Senes B Redemption Price” of a share of Sentes B Preferred Stock
means the amount equal 1o the amount which would be received per share of Series B Pretferred
Stock if the assets of the Corporation were sold for cash equal to the Market Value, and the
Corporation were liquidated immedsately thereafter pursnant to Section 2. "Market Value”
means the far market value of the Corporation as a going concem deterrnined on the basis of the
sale of 100% of the Corporation as between a strategic buyer and a willing seller and taking into
account all relevant factors determinatve of value..

(b} Sepes A Redemption

(1) 1f the Company has not consummated a Qualified Public Offering, then at
any time following either (x) the Scries B Redemaption Closing if any bolders of Senes B
Preferred Stock shall have delivered a Series B Redempuon Election to the Corporation or (y)
the end of the Senes B Redemaption Peried if no holders of Series B Preferred Stock shall have
delivered a Series B Redemption Election to the Corporation, the holders of Senes A Prefesred
Stock shall have the right 1o requirs the Corporation 10 redeem shates of Serics A Preferred Stock
as described in this Section 6 at the Series A Redemption Price (as defined below) by delivering
writicn notice 1o the Corporation (a "Series A Redemption Election™).
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{i1)  Upon the delivery of a Series A Redemption Election, the Corporation
shall noufy promply all holders of shares of Series A Preferred Stock in writing (the "Series A
Redempiion Notice") of the delivery of the Sertes A Rodemption Election, and a disinterested
Appraisal Fhirm which is a member of a recognized professional associanion reasonably
acceptahie 1o the Corporation and the holders of a majority of the Senecs A Preferred Stock shall
determine Market Value as set forth below. If the parties are unable to agree on an Appraisal
Fimn within 10 days after the expiration of the delivery of the Series A Redemption Notice, a
firm shall be selected by ot from the lop-tier investmemnt banking firms, after the Corporauon and
the holders of the Series A Preferred Stock have each climinated one such firm. The Appraisal
Firm sha!l then make a determinanon of the Market Value, and, using such determinaton of
Market Vajue, shall calculae the Scrics A Redemption Price. The selection and determaination of
the Appraisal Firm shall be final and binding upon all parties. The cxpenses of the Appratsal
Finmn shall be bome equally by the holders of the Series A Preferred Stock. as a group and on a
pro rata basis in accordance with the shares of Serios A Preferred Stock to be redéemed, and the
Corporation.

(iii}  Within 10 days after the final determinaton of the Series A Redempuon
Price pursuant to subparagraph (b) above, the holders of shares of Scnes A Preferred Stock may
elect to sell to the Corporation all or a portion of their shares of Scrics A Preferred Stock by
delivering written notice to the Corporation. Subject to the provisions hereaf, within 40 days
after the final determination of the Series A Redemption Price, the Corporation shall purchase,
and all such electing holders of Senes A Preferred Stock shall sell. the pornon of such shares
which the holders thereof have elected to sell to the Corporation at a lime and place mutually
agreeable w the Corporation and the holders of the Serics A Preferred Stock (the "Senes A
Redemption Closing™) The Corporarion shall notify all holders of Series A Preferred Stock of
the date and place of the Series A Redemption Closing at least seven days prior to the Sefies A
Redemption Closing.

(ivy  Atthe Senes A Redempilion Cloging, the holders of Series A Preferred
Stock shall deliver to the Corporation certificates representing the shares of Senes A Preferred
Stock which they have elected to sell 1o the Corporation, and the Corporanon shall deliver to
cach such bolder the Scries A Redemption Price for each share of Senies A Preferred Stock 1o be
s0ld 1o the Corporation by cashier's or certified check, or by wire ransfer of immediately
avajlable funds 10 an account designated by such holder.

) The “Senes A Redemption Price™ of a share of Series A Preferved Stock
means the amount equal 1o the amount which would be reccived per share of Serics A Preferred
Stock if the assets of the Corporation were sold for cash equal 10 the Market Value, and the
Corporation were liquidated immediately thereafter pursuant to Section 2.

(4} Notwithstanding anything to the contrary contained n this Section &, if the
Corporation is unable tw redeem in full all shares tendered for redemption because the
Corporation has insufficient legal capital svailable to cffect such redemptions, the Corporation
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shall allocate its available legal capital as follows: (i) first, to payment of the aggregate Senes B
Redemption Price to holders of Series B Preferred Stock that have requested that the Corporanon
redeem their shares of Series B Preferred Stock in accordance with Section 6(a) above; and (ii)
second, to payment of the aggregatz Serjes A Redemption Price to holders of Senies A Preferred
Stock that have roequested that the Corporation redeern their shares of Senes A Preterred Stock in
accordance with Section 6(b) above Any portion payabie to holders of Preferred Stock pursuant
to tus Section 6 that is not paid 0 cash or cash equivalents at the respective Redemption Closing
shall be paid for by the issuance at sucb Redemption Closing of prorissory notes 1o £orm and
substance reasonably satisfactory to the holders of the Preferred Stock receiving such notes (the
"Redempton Notes™. Atany time that Redempton Notes are outstanding. the Corporation may
incur bank debt or third-party institutional non-equity financing in connection with the operauon
of its business which is senior to the Redemption Notes so long as such debt does not prohibit the
timely payment of amourts due on the Redemption Notes unless such senior debt is in default at
such dme. Notwithstanding the foregoing, the Redemption Notes shall remain senior to any
obligations owed to Clayton A Thomas, Jr., Bruce W. Bednarsk, Peter B. Callowhill, Corlyn A.
Mersan. or other holders of Common Stock.

The Redemption Notes will bear interest per annum at the greater of (1) Prime plus 100 basis
points, or (1) 8.0%. "Prime" means a foating rat¢ per annum ¢qual 1o the prime interest rate per
annum published from time to tme in the "Moncy Rates" section of the Wal] Sueet Journal (and
the hughest such rate if more than one is so published). Accrued interest on the Redemption
Notes will be payable monthly. The pnncipal amount of the Redemption Notes will be payable
1 thirty-six (36) equal monthly mnstallments beginning wrthin 30 days of the applicable
Redemption Closing as set forth above. The Redemption Notes will be prepayable at the
Corporaton’s option at any time without pepalry or premium.

FIFTH: Except as otherwise provided in this Certificate of Incorporation or a
certificate of designation relating to the rights of the holders of any class or senes of Preferred
Stock, voung separately by class or series, to elect additional directors under specified
circumstances, the pumber of direcrors of the Corporation shalj be as fixed from time 1o time by

or purspant to the By-laws of the Corporation (the "By-Laws"). No director of the Corporation
need be a Srockholder.

SIXTH: The Corporation is o have perpemal exiatence.

SEVENTH: In furtherance and not in limitation of the powers conferred by stawute,
the Board of Directors is expressly authorized:

{a) To make, aiter or repeal By -Laws of the Corporation.

(b}  To authorize and cause to be executed mortgages and liens upon the real and
personal property of the Corporation.
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(¢) To set apart cut of any of the funds of the Corporation avalable for
dividends a reserve or reserves for any proper purpose and 1o abolisk agy such reserve in
th¢ manper in which it was created.

{d) To designate one or more commitiees, each comminec to consist of onc or

more of the directors of the Corporation. The Board may designate one or more directors

as alternate members of any commiltee, who may repiace any absent or disqualified
member at any meetng of the committes. The By-Laws may provide, that, in the sbsence
or disqualification of a member of a commitiee, the member or members thereof present at
any meetng and not disqualified from voting, whether or not ke or they constitute a
quorum, may unanimousiy appoint another member of the Board of Directors 1o act at the
meenung in the place of any such absent or disqualified member Any such commaitiee. o
the extent providad in the resolution of the Board of Direciors, or in the By-Laws of the
Corporauon, shall bave and may ex<rcise all the powers and ayuthority of the Board of
Directors in the management of the business and affairs of the Corporation, and may
authorize the seal of the Corporation to be affixed to ail papers which may require it: but
po such comsmitiee shall have the power or authority in reference 1o amending the
Certificate of Incorporation. adopting sn agrcement of merger or consolidauson,
recommending to the stockholders the sale, lease or exchange of all or substantally all of
the Corporanon's property and assets, recommending to the stockholders a dissolution of
the Corporation or 8 revocauon of a dissolution, or amending the By-Laws of the
Corporation; and, unlcss the resolution or By-Laws expressly so provide, no such
commmitiee shall have the power or autbority to declare a dividend or 10 authonize the
issuance of stock.

(e) When and as authorized by the stockholders in accordance with statute, to
sell, lease, exchange ot otherwise dispose of all or substantially all of the property and
assets of the Corporation, including its good will and its corporate franchises, upon such
terms and conditions ang for such consideration, which may consist in whole or 1n part of
money or property including shares of stock in, and/or other securnities of, any other

corporation or corporations, as its Board of Directors shall deem expedient and for the best
interests of the Corporauon

D To fix, determinc and vary from tuné to time the amount to be matniained
as surplus and the amount or amounts 1o be set apart as working capital.

{8}  To authorize the payment of compensation to the directors for services to
the Corporation, including fees for attendance at meetngs of the Boand of Directors, of the
Executive Comumittee, and of other committees, and to determine the amount of such
compensation and fees.

¢th) To authonze the 1ssuance from time to ime of shares of its stock of any
class whethey now or heseafiter authornized. or securities convertible into shares of its stock
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of any class or classes, whether now or hereafter authorized, for such consideration as may
be deemed advisable by the Board of Directors and, except as otherwase set forth in this
Ceruficate of Incorporation, without any action by the siockholders

EIGHTH: Mceetings of stockholders may be beld within or without the State of
Delaware, as the By-Laws may provide. The books of the Corporation may be kept (subject to
any provisions contained in the statutes) ourside the State of Delaware at such place or places as
may be designated from ume 1o time by the Board of Directors or in the By-Laws of the
Corporanon. Elections of directors need got be by written ballot unless the By-Laws of the
Corporanon shall so provide.

NINTH: A director of the Corporation shall not be personally liable to the
Corporation o its stockholders for monetary damages for breach of fiduciary duty as a director,
except for liability (i) for any breach of the director's duty of loyalty to the Corporation or its
stockholders, (1) for acts or omissions not in good faith or which tovolve intentional misconduct
or a knowing violadon of law, (1i1) under Section 174 of the Delaware General Corporation Law,
ot {iv) for apy transacton from which the director dertved an unproper personal banefic If the
Delaware General Corporation Law is amended atter approval of this article to authorize
¢orporate acton Turther eliminaving ot limiting the personal lability of directors, then the
hability of a director of the corporation shall be elrninated or limited 10 the fullest extent
permitted by the Delaware General Corporation Law, as so amended.

Any repeal or medificaton of the foregoing paragraph by the stockbolders of the
corpotation shall not adversely affect any right or protection of a director of the Corporation
existing at the tme of such repeal or modification.

TENTH: The corporation shall, to the fullest extent permmtted by Section 145 of
the General Corporation Law of Delaware, as amended from time to time, indemnify each person
who was or 15 @ party of 15 threatened 10 be mads 3 party 10 any threatened, pending or completed
action, suit or proceeding, whether civil, criminal, administrative or investigstive, by reason of
the fact that he is or was, or has agreed 10 become, a director or officer of the corporation, or is or
was scrving, or has agreed 10 serve. at the request of the corporation, as a director, officer or
tustee of, or in a similar capacity with, another corporation, partnership, joigt venture, trust or
other enterpnise (including any employec benefit plan), or by reason of any action alleged to have
been taken or omitted in such capaciry, against all expenses (including attorneys' fees),
yudgments, fines and amounts pard iy settlement actually and reasonably incurred by him or on
his behalf in ¢oonection with such action, suit or proceeding and any appeal therefrom.

Indemnification may include payment by the corporation of expenses in defending
an action or proceeding in advance of the final disposition of such action or proceesding upon
receipt of an undertaking by the person indemnified to repay such payment if it is ultimately
determined that such person 1s not entitled to indemnification under this TENTH Article, which
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undertaking may be accepted without reference to the financial ability of such person to make
such repayment.

The corporation shall not indemnify any such person secking indemnification mn
cornection with a proceeding (o1 part thereof) initiated by such person unless the initiation
thereof was approved by the Board of Directors of the corporation

The indemanification rights provided in this TENTH Article (1) shall not be doecmed
exclusive of any othet rights to which those indemnified may be enttled under 2ny law,
agreetnent or vote of stockholders or distnterested directors or otherwise, and (1) shall ipure to
the benefit of the heirs. exccutors and admunustrators of such persons  The corporation may, to
the extent authonzed from time to ime by its Board of Directors, grant indemnificanon rights o
other empleyees or ageats of the corporation or other persons serving the corporation and such
nghts may be equivalent 1, or greater or less than, those set forth in this TENTH Article.

ELEVENTH. The Corporation reserves the right, follewing the receipt of the
necessary approvals of its stockholders, to amend, alter, change or repeal any provision contained
in this Certificate of Incorporation, 1n the manner now or hereafter prescribed by statute and the
Ceruficate of Incorporation, and all rights conferred npon stockholders herein are granted subject
to this reservation.

[signature on following page]
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IN WITNESS WHEREOF, NetZ000 Group, Inc. has cansed this Restated Ceruficate of
Incorporation to be executed in its name and on its behalf by its President on May 7 | 1998

NETZ000 GROUP. INC

a7

Claytbn_q Tlfomas,’]r., President

*a TOTRL PAGE.@28 *x*
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CERTIFICATE OF AMENDMENT
TO
CERTIFICATE OF INCORPORATION
OF
NET2000 GROUP, INC.

Pursuant to Section 242
of the General Comporation Law
of the Siate of Delaware

Net2000 Group, Inc., (hereinafter called the “Corporation™). organized and existing under
and by virtue of the General Corporation Law of the Stte of Delaware, does hereby certify as
follows:

FIRST: Transitional Provisions.

A. Pre-Split Shares - Common Stock.  Upon the filing of this Centificate of
Amendment to Certificate of Incorporation (the "Effective Time”), each share of the
Corporaton’s Common Stock issued and outstanding immediately prior thereto (the
“Pre-Split Shares™ shall, ipso facto and without any action on the part of the holder of
the Pre-Split Shares, be changed, converted and reclassified into 0.000004975 shares of
Common Stock (the "Reverse Split™), and the par value of all shares of Common Stock
shall continue to be, as of the Effective Time and henceforth thereafter, 30.01 per share.
The shares of Common Stock into which the Pre-Split Shares will be converted upon the
Effective Time are referred to heremn as the “Split Shares.”

B. No Fractional Shares. No fractional Split Shares will be issucd as a result of
the Reverse Sphit; in lieu of the holder of cach Pre-Split Share otherwise entitled to 2
fractional Split Share may be paid an amount in cash determined at the rate of $10.00 per
Spht Share.

C.  Delivery of New Certificates.

(1) Exchange of Certificates. Each holder of certificates representing Pre-
Split Shares may deliver and swrender all of such certificates to the Corporation for
cancellation afier the Fffective Time, and shall reccive upon such delivery, surrender and
cancellanon, or as soon thereafier as is practicable, in place thereof a cenificate or
certificates for the number of Split Shares of Common Stock inte which such holder’s
Pre-Split Shares were converted upon the Effective Time.

(2) lnterim Rights. Unn} sumrendered as provided in paragraph (Cx1)
above, as of the Effective Time, certificates formerly representing Pre-Split Shares shall
be deemed for all corporate purposes to represent solely the right to receive the Spint
Shares into which such Pre-Split Shares were converted at the Effective Time and the
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night 1o be paid cash for fractional Sphit Shares, if any. all upon surrender of such Pre-
Split Share certificates.

SECOND" By unanimous written consent, the Board of Directors of the Corporation
adopied resolutions pursuant 1o Sections 141(f) and 292 of the Genvial Corporation Law of the
State of Delaware setting forth the following amendments to the Ceruficate of Incorporation of
the Corporation, including the Reverse Split. and declanng said amendments to be advisable.
The swockholder of the Corporation duly approved said proposed amendments. including the
Reverse Split, by written consent in accordance with Secaons 228 and 242 of the General
Corporation Law of the State of Delaware. Accordingly. the Certificate of Incorporation of the
Corporation is hereby amended by deleting the entire document and and inserting the following
in lieu thereof.

FIRST: The name of the corporation {whach is hereinafler called the
"Corporation”™) is Net2000 Communications Services, Inc.

SECOND: The address of its registered office in the State of Delaware is
Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County
of New Castie. The name of its registered agent at such address is The
Corporation Trust Company.

THIRD: The nature of the business of the Corporation to engage in any
lawful act or aciivity for which corporations may be orgamzed under the
Delaware General Corporation Law and 1o possess and exercise all of the powers
and privileges granted under such law and the other laws of the State of Delaware.

FOURTH: The total number of shares of all classes of stock which the
Corporation shall have authonty to issue is 100, all of which shal} be Common
Stock, $0 01 par value per share, with an aggregate par value of $1.00.

FIFTH: The number of directors of the Corporation shall be as fixed from
tme to time by or pursuant 1o the By-laws of the Corporation (the "By-Laws").
No director of the Corporation need be a Stockholder.

SIXTH: The Corporation is to have perpetual existence.

SEVENTH: No director of the Corporation shail be personally liable to
the Corporation or its stockholders for monetary damages for breach of fiduciary
duty as a director, except for liability (i) for any breach of the director's duty of
loyalty to the Corporation o1 1ts stockholders, (i1} for acts or omissions not in
good faith or which invelve intentional misconduct or a knowing violation of law,
(i11) under Section 174 of the Delaware General Corporation Law, or (iv) for any
transaction from which the director derived an improper personal benefit. If the
Delaware General Corporation Law is amended after approval of this article to

WASH1:158786:1:10/30/98
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authorize corporate action further eliminating or limiting the personal liability of
directors, then the liability of a director of the corporation shall be eliminated or
limited to the fullest extent permitted by the Delaware General Corporation Law,
s so amended.

Any repea) or modification of the foregoing paragraph by the stockholders
of the corporation shall not adverseiy affect any night ot protection of a director of
the Corporation existing at the time of such repeal or modification.

EIGHTH: The corporation shali, to the fullest exient permitted by Section
143 of the Delaware General Corporation Law, as amended from time to time,
indemnify each person who was or is a party or is threatened to be made a party o
any threatened, pending or completed action, suit or proceeding. whether civil,
criminal, administrative or investigative, by reason of the fact that he 1s or was, or
has agreed 10 become, a director or officer of the corporation, or 1s OF was serving,
or has agreed to serve, at the request of the corporation, as a director, officer or
urustee of, or in a similar capacity with. another corporation, partnership, joimt
venture, trust or other enterpnse (including any employee benefit plan), or by
reason of any action alleged to have been taken or omitted in such capacity,
agaimst all expenses (including sttomeys’ fees), judgments, fines and amounts paid
in settlement actually and reasonably incurred by him or on his behalf in
connection with such action, suit or proceeding and any appeal therefrom.

Indemnification may include payment by the corporation of expenses in
defending ap action or proceeding in advance of the final disposition of such
acuon or proceeding upon receipt of an undertaking by the person indemnified to
repay such payment if it is ultimately determined that such person is not entitled
to indemnification under this EIGHTH Article, which undertaking may be
accepted without reference 10 the financial ability of such person to maike such
repayment.

The corporanon shall not indemnify any such person seekng
indemnification in connection with a proceeding (or part thereof) initiated by such
person unless the initiation thereof was approved by the Board of Directors of the
<OTpOTAtion.

The indemnification rights provided in this EIGHTH Arucle (i) shall not
be deemed exclusive of any other rights 1o which those indemnified may be
entitled under any law, agreement or vote of stockhoiders or disinterested
directors or otherwise, and (ii) shall inure 1o the benefit of the heirs, executors and
administrators of such persons. The corporation may, to the extent authorized
from time to time by its Board of Directors, grant indemnification nghts to other
employees or agents of the corporation or other persons serving the corporation

WASHI1:T58786:1,10/30/98
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and such nghts may be equivalent to, or greater or less than, those set forth in this
EIGHTH Article.

NINTH: The Corporation feserves e pight to amena, after, change or
repcal any provision contained in this Certificate of Incorporation, in the manner
now or hereafter prescribed by statute and the Certificate of Incorporation, and alt
rights conferted upon stockholders herein are granted subject to this reservation.

IN WITNESS WHEREOF, the Corporation has caused its corporate seal 1o be affixed
hereto and this Certificaie of Amendment 10 be signed by the Presidenmt and Chief Executive
Officer this 30th day of October, 1998,

{Corporate Seal] NEY2000 GROUP, INC.
Cl vy
By: N j (
Clayon AV Thomas, Jr.

President and Chief Executive Officer

WATH Y 1 SATAET 1030
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EXHIBIT C
FINANCIAL STATEMENTS

Throughout our history, Net2000 has been very successful in raising capital in a very
challenging financial environment, validating the strength of our product offerings and
management team. Net2000 provides below information describing our strategic
outside investments and vendor financing efforts to demonstrate our ability to raise, and
continue to raise, the necessary capital to fund our telecommunications operations in
the State of Florida. As a result of these efforts, Net2000 has sufficient cash on hand to
meet our requirements and has funded our current business plan into the third quarter
of 2002.

s In 1997, Net2000 received initial venture capital financing of $3.5 million from
firms that include Blue Water Capital, Mid-Atlantic Venture Fund, and Societe
Generale.

s In 1998, Net2000 closed our second round of venture capital financing,
receiving $17 million in private equity investment with additional commitments of
$5 million, bringing the total to $22 million in venture capital from firms that
include The Carlyle Group, PNC Equity Management, Mid-Atlantic Venture Fund,
Societe Generale, and Blue Water Capital.

¢ In November 1998, Northern Telecom (“Nortel”) made a $30 million equity
investment in our company. This transaction was the first equity investment
made by Nortel in a competitive local exchange carrier, demonstrating Nortel's
confidence in our business plan and operations.

¢ Also in November 1998, Net2000 entered into a $140 million credit agreement
with Nortel to fund the construction of our network and provide working capital.
In particular, Net2000 entered into a $120 million term loan facility and $20
million revolving loan facility with Nortel.

¢ In late 1999, Net2000 amended and restated the November 1998 credit
agreement with Nortel to provide for additional working capital availability.
Specifically, Net2000 entered into a $75 million term loan facility with Nortel to
finance the purchase of goods and services and a $75 million senior discount
note to be used for working capital. Increased competition among equipment
suppliers has made this type of vendor financing very common in the
telecommunications industry. The term loan facility may be used by Net2000 as
a line of credit to purchase Nortel equipment and is secured by a security interest
in such equipment. In addition, for each $1 spent on equipment, Net2000 will
receive another $0.50 for general corporate purposes.

¢ In March 2000, Net2000 benefited from an initial public offering of our shares
which generated $212 million in available cash through equity investment.



e In April 2000, Net2000 obtained a commitment from TD Securities, Inc. to
underwrite and lead a $200 million senior secured credit facility. The facility
consists of a $100 million revolving credit facility and a $100 million delayed draw
facility, replacing the $75 million credit facility closed at the end of 1999.



PART . -- FINANCIAL INFORMATION

NET2000 COMMUNICATIONS, INC
CONSOLIDATED BALANCE SHEETS
March 31, 2000 and December 31, 1999
(Dollars in Thousands, except share amounts)

ASSETS

March 31, December 31,
2000 1999
{(Unaudited)

Current assels:

Cash & cash equivalents ... $ 191,248 $ 5523

Restricted cash ..., T 3,644 3,517

Accounts receivable, net of allowance for doubtful

accounts of approximately $2,120 and $1,919 at
March 31, 2000 and December 31, 1999, respec!wely ............ 8,706 7,595

Other current assets . et 888 1,528
Total current assets . 204,486 18,163
Property and equment net of accumulaled

depreCialion.............. i 91,157 72,592
Other noncurrent assets . e, 4,150 3,598
Unamortized debt discount ... 2,299 7,315
TOtal @SSeIS ... oo e $ 302,092 b 101,668

LIABILITIES AND STOCKHOLDERS' (DEFICIT) EQUITY

Current habilities:

ACCOUNts Payable ... $ 2,558 $ 792

Accrued expenses and other current fiabilities ..................... 24,087 21,635
Total current liabilities ......................... e 26,645 22,427
Related party noncurrent ligbilities...............o.oooo oo 24,534 26,428
Other noncurrent liabilities ... ... ., 156 215
Long-termdebl. ..., 52,966 46,039
Redeemable convertible Series A, B and C preferred stock,

$0.01 par value; 11,738,437 shares authorized, no shares

and 11,738,437 issued and outstanding at March 31, 2000

and December 31, 1999 respectively ...........cooovieeiiiiieecins — 80,940
Stockholders’ (deficit) equity: 7

Common stock, $0.01 par value; 200,000,000 shares

authorized, 37,680,502, and 10,189,562 shares issued

and outstanding March 31, 2000 and December 31, 1989,

TESPECHVEIY . e 377 102
Additional capital ..................ccoo o et e e e e eees 317,301 16,707
Deferred stock compensation ..............cccoooiioiieeiii e, (8,975) (7,002)
Accumidated deficil......... (110,912) (84,188)

Total stockholders' (deficit) equity......cccccieeeiviiii e 197,791 {(74,381)
Total liabilities and stockholders' deficit............................ $ 302,092 $ 101,668

Note: The balance sheel at December 31, 1999 has been derived from the audited financial
statemenls at that date but does not include all of the information and footnotes required by

generally accepted accounting principles for complete financiat statements.



NET2000 COMMUNICATIONS, INC.
CONSOLIDATED STATEMENTS OF OPERATIONS

(Dollars in Thousands, except share amounts)

For the Three Months Ending

March 31
2000 1999

REVEIUES ... e st e e s et ree it e e e saestensanesareareraessaareeens $ 10,612 $ 5,057

Operating costs and expenses:

Operating costs .. 8,519 4,393

Selling, general and adm:mstratnve (excluswe of non-cash

compensation expense shownbelow) ... 16,247 6,648

Non-cash compensation expense............cccoooeevieicicceenc e, 660 20

Depreciation and amertization ..., 2,440 447
LosS from operations ... ... {17.,254) (6,451)
Other income (expenses):

MisCellaneous INCOME. ... 12 2

INterest INCOMIE. .. e e 1,084 386

Iterest eXpense. ... (2,083) (107)
Loss before provision for inCome laxes ..o {18,241) {6,170)
Provision for incometaxes. ... — —
Loss before extraordinarny tem .........cccooeevivvce e {18,241) (6,170)

Extraordinary debt extinguishmentloss....._....____..._.._ . (4,724) —
FELIOSS Lo e e {22,965) {6,170)

Preferred stock accretion ... {3,759) {5,394)
Net loss available to common stockholders......co...coooveeeie s $ (26,724) b {11,564)
Pro forma net loss available to common shareholders................ $ (22,965) $ {6,170)
Basic and diluted loss per shares:

Available to common stockholders before extraordinary item..  $ (1.23) $ (1.14)

Extraordinary 0SS ... e (.26) —

Available to common stockholders ... $ (1.49) $ (1.14)
Pro forma basic and diluted loss per share:

Available to common stockholders before exiraordlnary tem.. $ (.64) 3 (.25)

EX raordinarny 0SS ... er e e (.17) —

Available to common stockholders ............ccoooiiiiiiiiiiiiiiiin 3 (.81) 3 {.25)
Shares used in calculation of loss per share:
Basicand diluted.............o i 17,910,673 10,109,490
Proformabasicand diluted ...........cccoiiiii 28,552,662 24,782,535



NET200¢ COMMUNICATIONS, INC.
CONSOLIDATED STATEMENTS OF CASH FLOWS
(Deollars in Thousands, except share amounts)

For the three months ended

March 31
2000 1999
Operating activities
NELIOSS ..o et e et $ (22,965) 3 (6,170)
Adjustments to reconcile net loss to net cash
used in operating aclivities:
Depreciation and amortization .......ccccocoveovein o 2,440 447
Allowance for doubtful accounts ................................. et 289 126
Deferred stock compensation .........cc.ccooeevieiecciiiiiiii e 660 20
Amortization of debt discount.................. 292 —
Accretion of note payable ... 860 o
Extraordinary debt extinguishment oss................................... 4,724 —
€hanges in operating assets and liabilities:
Accounts receivable............. {1,400) (2,332)
Other current assets ... (422}
Other noncurrent @ssets ... {552) (73)
Accounts payable ... e 1,766 (565)
Accrued expenses and other current liabilities ... 2673 2,602
Other noncurrent liabilities ... (59) (2,575)
Net cash used in operating activities ... (10,632) (8,942)
Investing activities :
Acquisition of property and equipment ... ... {22,026) (7,941)
Resiricted Cash ... {127) {1)
Net cash used in investing activities ... (22,153) (7,942)
Financing activities
Proceeds fromnote payable ... 48,567 =
Repayments on note payable . (42,412) —
FProceeds from issuance of common stock ... 212,538 —
Proceeds from notes payable torelated party............................ — 9,843
Proceeds from exercise of stock options ..............cococeieieeiieeenn, 999 -w-
Repayment of capital 1eases..........cccceo oo, {1,182) {624)
Net cash provided by financing activities ..............ccoccceeei . 218,510 9,219
Net increase (decrease) in cash ..........c.ccococcieiiiiiicceicn, 185,725 (7,665)
Cash at the beginning of period..............co .. 5,523 33,439
Cashattheend of period..............cc.ovveeiiierice e D 191,248 $ 25,774
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~REPORT OF INDEPENDENT AUDITORS i

Board of Directors
Net2000 Communications, Inc.

We have audited the accompanying consolidated balance sheets of Net2000 Communica-
tions, Inc. as of December 31, 1998 and 1999 and the related consoitdated statements of
operations, stockholders deficit and cash ﬂows for each of the thrée vears in the period ended
December 31, 1999. These financial statements are the responsibility of the Compény’s
management. Our’ responsibility is to express an opinion on these financial’ statements based on
our audits. .

. We conducted our audits in accordance with auditing ‘standards generally accepted in the -
United States. Those standards require that we plan and perform the audit to obtain reasonabie
assurance about whether the financial statements are free of material misstatement. An-audit
includes examining, on a test basis, evidence supporting the amounts and disclosures in.the
financial statements. An audit also includes assessing the accounting principles used and
significant estimates made by management, as well as evaluating the overall financial statement
presentation. We be[i(_eve that our audits provide a reasonable basis for our opinion.

In our opinion, the consohdated financial statements referred to above present fair'ly, in afl
material respects, the financial position of Net2000 Communications, Inc. at December 31, 1998
and 1999 and the results of their operations and their cash flows for each of the three years in
the period ended in December 31, 1999, in conformity with accounting principles general[y
accepted in the United States.

/s! Ernst & Young LLP

McLean, VA
January 26, 2000

- s,



NET2000' COMMUNICATIONS, INC
CONSOLIDATED BALANCE SHEETS
' ASSETS

December 31,
1998

Current-assets:

Cash & cash equivalents . ........ T ..... $ 33,439,030

December 31
19

$ 5522935

Pro forma
December 31
1999 -

(U_naud’ted)

'$ 5522035

RESHICIEd CASH. - o« « vt vt ey e ine e maneaean e anns 948,707 3,516,629 3,516,629
Accounts receivable, net of al|owance for doubtful o ' ’
-accounts of approximately $229,000 and $1,919,000 at ‘ _ .
December 31, 1998 and 1999, respectwely ............ 3,618,646 7595418 7,595,418
“Other curtent assets R S A DY TS e 50,950 1,528,082 1,528,082
Total CUNTent aSSEtS .- erveenennrnerneanns FU 38,057 333';'* 18,163,064 - 18,163,064
Property and equipment, net of aocurnu!ated depreccatron .- 11,528,518 ' 72,502,117 72,592,117
‘Other noncurrent assets ............... 265000505000080000 504,657 3,597,590 - 3,597,590
Unamortized debt discount .. ... ... ... iiiiiiiaiien — 7,315,370 7,815,370
Total assets. ..ol ceneenein. . 6 o0 600000005050 00000t $ 50,090,508 :$101,668,141 -- .$101,668,141
LIABILITIES AND STOCKHOLDERS' (DEFICIT) EQUITY
Current llablhtles i X T
Accounts payable ... .. .. s $ 1402010 $ 791,646 $ 791,646
“Accrued expenses and other current liabilities ....... SERe 3,670,907 17,612,436 17,612,436
‘Current maturity of note payable tobank ................ o= T oAee7 41,667
. Current maturities of capltaf lease obhgatlon ............. 2,422 597 3,981,133 3,981,133
Total current BADHIIES o vt s e e e 7.495514 22 426,882 22,426,882
‘Capital lease obligation, less current matuntres s a0cno000095 2,000,155 4,572,101 4,572,791
Related party noncurrent fiabilities L P © 4,811,381 26,427,946 26,427,946
Other noncurrent liabilities ......... ... ... ... .o L . 215,531 215,531
Notes payable................ e .' ...................... ' — 41,389,549 41,389,549
Note payable to bank.............c..... P S — 76,389 76 389
Redeemable convertible Series A, B and c g T G
_preferred stock, $0.0t par value;
41,738,437 shares authorized, 11,738,437
and 11,738,437 issued and
.-outstanding at December 31, 1998 and-:  ~ ‘ o ce S
1999, respectively ... ... o 59,403,287 © . 80,940,295 .. =
Stockholders' {deficit) equity:
Common stock, $0.01 par value; 200,000,000 shares . - ...
authorized, 10,109,490 and 10,189, 562 shares
issued and outstanding December 31, 1998 and
1999, respectively ... ... ... ool BB Raan 101,095 101,896 248,626
Additional capital ... ... ... ... 299,061 . 16,706,946 97,500,511
Deferred Stock COMPENSAtON .. ......cvoceenrnieionrunns . {162,102) (7,002,437) (7,002,437)
Accumulated deficit .. .... ... ...k e (23,857,893) (84,187,647) _(84,187,647)
Total stockholders’ (deficit) equity ............... (23,619,839) (74,381,242) 6,659,053
Total liabilities and stockholders' deficit .. ......... $ 50,090,508 $101,668,141 $101,668,141

See accompanying notes.



NET2000 COMMUNICATIONS; INC.
CONSOLIDATED STATEMENTS OF OPERATIONS

cm Year Ending December 31,
o 1997 1998 1999

Revenyes: - : 5w o

Telecommunlcatsons fereaeeaan %8850 000000000000¢ $ g 111 ¢ §465903 $ 27,692,992

‘Agency commissions and other. . ....cooevvnnnnnn. 3,456,118 2,852,999 —
Total revenues ...............ooioviiiieeiinie, 3,544,229 9,418,902 27,692,992

_‘Operating costs and expenses - a - R

~"Operating costs ©............."%. [ ~... ... 906999 7,888,478 22375261

Selling, general and administrative A B o

N

(exclusive of non-cash compensatlon ) . Bopmers L e
__expense shown below) . .z eeneeeeiae.. 3,832,971 15 074 961‘ .. 41,161,490
‘Mori-cash compensat:on expen ey e = 63,054 = 1,645,480
"Depreciation and amortization:................... .. 122,487 686,670 3.865,360

Loss from operatlonsl-' .......... o S anocammooncmn . .l ( 1 318 178) (14 294 261) (4] 354 599)
Other income (expenses): , I
-Gain on sale of consulting dNISIGﬂ i T 875 600 = pens o
“"Settlement of supplier dispute ... .. ... .. — 3,500,000
Miscellaneous income ........... ... o __7,838 3,104 91,435
Interestincome. ... .. .. o e oo Tl s T 485170 679,450 1,059,487
Interest expense .................... 99555590000 {84,666) (155,405) (2 089 079)
Loss “before provnsnon for mcome taxes AU P (501 489) (13,787, 112) (38 792 756)
Provision for income taxes e ceeees — —
Netloss ...... o 0Bk 0000069 F0p0P000000da00a0a0s $: (501 489) $(13 767 112) $(38 792\,756)
Preferred stock: accretlon eI, oo ___— (8,908 296) (21,536 998)
Net loss avaﬂable to common atockholders cieeeeeo. § (501 489) $(22 670 ,408) $(60 329 754)
Pro forma net loss available to common ; 5F T
sharehotders...';f.';-‘-..-.‘.-.---.............-..-. ..... : & A $(38792756)
Basuc and diluted loss per share.............. - $§ = .-'((').05');$,‘ 3" (2 25) (5.97)
Pro forma basic and diluted loss per share ......... D O __,_:;‘u_‘[i}
Shares used in calculation of loss per share: T dien o e
Basicanddiluited ...... ... ... . ... il 10,000,000- 10,079,793 :: .. 10~,'1 13_‘-.042
Pro forma basic anddifuted . ... 000 oo : -7 724,786,087
See accompanying notes N
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NET2000 COMMUNICATIONS, INC.
CONSOLIDATED STATEMENTS OF STOCKHOLDERS’ DEFICIT

Common Stock - Deferred Total .
Additional Stock Accumulated  Stockholders
Shares Amount Capital Compensation Deficit Deficit
Balance at December 31,
1996. . ..., 10,000,000 $100,600 § — 3 —_ $ 159,004 § 259,004
Netloss ................... — — — e (501,489} {501,489)
S Corp. distribution. ... . ..., — — — — (845,000} {845,000)
Issuance of compensatory
stock options ............ — — 87,216 {87,216) — —
Balance at December 31,
1997 . .. 10,000,000 100,060 87,216 (87,216) {1,187,485) (1,087,485)
Netloss ................... — —_— — — (13,767,112) {13,767,112)
Exercise of stock options ... 109,490 1,095 73,905 — = 75,000
Issuance of compensatory
stock Options .. .......... — — 137,940 (137.940) _ —_
Amortization of deferred
stock Compensation.. ... — — — 63,054 = 63,054
Accretion of Pfefarred 7% .
Stock ................ . {8,903,296) {8,903,296)
Balance at December 31,
1998, .. ... 10,109,490 101,095 299,061 (162,102) {23,857,893) {23,619,839)
Netloss ................... — — — — (38,792,756) (38,792,756}
Exercise of stock options . . . 80,072 801 19,403 — — 20,204
Issuance of compensatory
stock Options ............ — — 8,485,615 (8,485,815) = —
Amortization of deferred
stock compensation ...... — — — 1,645,480 —_— 1,645,480
lssuance of Warrants . ... ... — — 7,902,667 — — 7,902,667
Accretion of Preferred
Stock ... ... ... ... — — — —_— {21,536,998) (21,536,998)
Balance at December 31,
1999, ...l 10,189,562 $101,896 $16,706,946 $(7.002,437) $(84,187,647) 3$(74,381,242)

See accompanying notes.



NET2000 COMMUNICATIONS, INC.
CONSOLIDATED STATEMENTS OF CASH FLOWS

Operating activities

Netloss ... ..

Adjustments to reconcile net loss to net cash used
in operating activities:
Depreciation and amortization ..................
Allowance for doubtful accounts . ... ............
Deferred stock compensation .. ... ... ......
Amortization of debt discount ... ... .. ... .....
Changes in operating assets and liabilities:
Accounts receivable ... ... ... ...............
Othercurrent assets. . .......................
Other nongyrrentassets .....................
Accounts payable™™ . ... ....... ... ...
Accrued expenses and other current :
liabilites . .. ... .. ... ... ... ...

Year Ended
December 31,

Net cash used in operating activities . .............

Investing activities

Acquisition of property and equipment .. .. ... ... ..
Restricted cash ... .. . ... .. ... ... ... .....

Net cash used in investing activities
Financing activities

Proceeds from line ofcredit. . ....................
Repayments onfineof credit. .. .. ... .. ... ... ...
Proceeds from notes payable to shareholders’ .. ..
Repayments of notes payable from shareholders’. .
Proceeds from note payable tobank..............
Repayments on note payable tobank .. ...........
Proceeds from issuance of common stock ...... ..
Proceeds from notes payable to related party .. ...
Proceeds from exercise of stock options . .........

Proceeds from sale of redeemable convertible

1997

1998

1999

$ (507,459) $(13,767,112) $(38,792,756)

preferred stock

S corporation distributions to shareholders’ . ... ..

Repayment of capital leases

Net cash provided by financing activities ..........
Net increase {decrease) incash ............... ..
Cash at the beginning of period

Cash at the end of period

122,437 686,670 3,865,360
10,000 218,776 1,690,000
— 63,054 1,645,480
587,298
(636,255)  (2,790,822)  (5,666,774)
(32,783) 6,893  (1,477,132)
(70,316) (426,473)  (3,092,933)
312,870 1,036,086 (610,364)
319,236 3,255,798 13,941,529
215,531
(476,300) (11,717,130}  (27,694,761)
(87,746)  (2,031,058) (36,147,477)
— (948,707)  _ (2,567,922)
.............. (87,746)  (2,979,765) (38,715,399)
560,176 75,000 —
(120,000) (515,176) —
952,143 — —
(1,052,143) — —
125,000
(6,944)
— — 41,389,549
— 75,000 20,204
3,500,000 47,000,001 —
(845,000) — —
.................. (86,018) (846,703)  (3,033,744)
2.009,158  45788,122 38,494,065
2345112 31,091,227  (27,916,095)
.................. 2,691 2,347,803 33,439,030

$ 2347803 §$ 33,439,030 § 5522935

See accompanying notes.
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NET2000 COMMUNICATIONS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS

1. Organization

Net2000 Group, Inc. was formed on June 18, 1993 under the laws of the State of Virginia
and on October 23, 1997, was reincorporated in the state of Delaware. On November 1, 1998,
Net2000 Group, Inc. entered into a recapitalization tran3zctic. whereby it exchanged all of its
stock with Net2000 Communications, Inc. As a result of the exchange, Net2000 Group Inc.
became a wholly owned subsidiary of Net2000 Communications, Inc. and accordingly, the
financial statements of Net2000 Communications, Inc. include the financial position and results of
operations of Net2000 Group, Inc. for all periods prior to the transaction as the successor to
Net2000 Group, Inc. Subsequent to the transaction, the ownership interest of Net2600
Communications, inc. is identical to that of Net2000 Group, Inc. prior to the exchange of stock. .
References to “the Company” represent Net2000 Group, inc. for periods prior to the exchange
and Net2000 Communications, Inc. for all subsequent periods.

Subsequent-te_the transaction, seven wholly-owned subsidiaries were created to address
specific organizatiofial functions, including Net2000 Communications Holdings, Inc., Net2000
Investments, Inc., Net2000 Communications Group, Inc., Net2000 Communications Capital
Equipment, Inc., Net2000 Communications Real Estate, Inc., and Net2000 Communications ot
Virginia, LLC. In addition, Net2000 Group, Inc. changed its name to Net2000 Communications
Services, Inc.

During 1998, the Company changed its primary business activity from the selling of network
services of Bell Atlantic on a commission basis to the resale of locai, long-distance, and data
services. In 1999, the Company began constructing and operating a packet- and circuit- switched
network. _

2. Summary of Significant Accounting Policies

Principles of Consclidation

The consolidated financial statements include the accounts of the Company and all wholly
owned subsidiaries. All material intercompany transactions and balances have been eliminated in
consolidation.

Use of Estimates

The preparation of consofidated financial statements in conformity with generally accepted
accounting principles requires management to make estimates and assumptions that affect the
reported amounts of assets and liabilities and disclosure of contingent assets and liabilities at the
date of the financial statements and the reported amounts of revenues and expenses during the
reporting period. Actual results could differ from those estimates.

Cash and Cash Equivalents

For purposes of the statements of cash flows, the Company considers all highly liquid
investments with a maturity of three months or less at the time of purchase to be cash
equivalents. On December 31, 1997, 1998 and 1999, the Company had investments of
$2,335,626, $32,870,179 and $5,992,560, respectively, in securities with maturities of less than
three months which are included in cash and cash equivalents.
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NET2000 COMMUNICATIONS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

Stock Compensation

The Company accounts for its stock-based compensation in accordance with APB No. 25,
“‘Accounting for Stock Issued to Employees" ("APB 25"} using the intrinsic value method.
Stock-based compensatlon related to stock options granted to non- employees is accounted for
using the fair value method in accordance with Statement of Financial Accounting Standard
No. 123 **Accounting for Stock-Based Compensatlon” {SFAS No. 123). The Company has made
pro forma disclosures required by SFAS No. 123.

Revenue Recognition

The Company recogmzes telecommunlcatlons revenues over the period in which the services
are provided. Monthly recurring charges include fees. paid by customers for lines in service and
additional features on those lines. Usage charges are billed in arrears and are fully earned as
usage is-accrued on,tthe provider’s network. Non-recurring revenue, typically for installation fees
for new custdnirinas, is recognized to the extent of direct selling costs incurred, with any
excess deferred and amortized to income over the remaining contract term. Commission
Fevenues on agency sales are recognized when the product has been instailed or accepted for
installation. Consulting revenue is recognized when earned.

Fair Value of Financial Instruments

The Company consrders the recorded value of |ts f nancial assets and liabilities, consisting
primarily of cash and cash equivalents, accounts receivable, accounts payable, accrued expenses
and debt, to approximate the fair value of the respective assets and liabilities at December 31,
1997, 1998 and 1999.

Adverlising Costs .

All advertising costs are expensed as incurred.

Comprehensive Income

For the years ended December 31, 1997, 1998 and 1999 the Company’s net income reflects
comprehensive income, accordingly, no additional disclosure is presented.

Valuatron Accounts

A summary of the Company ] aklowance for bad debts is as follows:

Balance at December 31,1997.. .. ............ .. . $ 10,000

Additions chargedto expense ........................ 219,000
Accounts receivable written-off ... ... ... ... .. ....... S =
Balance at December 31, 1998. ... ... ... . ... .. ... ... 229,000
Additions charged to- expense P T 701,000
Additions from settlement (see Note 11) e 1,500,000
Accounts recewab!e ‘written- off e e !511,000)
Balance at December 31,1999 ... ... .. . . $1,919,000



NET2000 COMMUNICATIONS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS - {Continued)

Impairment of Long-Lived Assels

The Company assesses the impairment of long-lived assets in accordance with Statement of
Financial Accounting Standards No. 121, Accounting for the iImpairment of Long-Lived Assets
and for Long-Lived Assets to I'« disposed of { 3FAS121"). SFAS 121 requires impairment
losses to be recognized for long-lived assets when indicators of imipairment are present and the
undiscounted cash flows are not sufficient to recover the assets’ carrying amount. The
impairment loss of these assets is measured by comparing the carrying amount of the asset to
its fair value, with any excess of carrying value over fair value written off. Fair value is based on
market prices where available, an estimate of market value, or determined by various valuation
techniques including discounted cash flow.

3. Net Loss per Common Share

Basic apdxd_iidggd net loss per common share is calculated by dividing the net loss: by the
weighted average number of common shares outstanding. Pro forma net loss per share is .
computed using the weighted average number of shares used for basic and dituted per share
amounts and the weighted average redeemable convertible preferred stock outstanding as if
such shares were converted to common stock at the time of issuance.

For the Year E'ﬁ'c'iiﬁg"” December 31,

1997 1998 1999

Netloss ... .. ... .. .. .. . ... . .. $ (501,489) $(13,767,112) $(38,792,756)
Preferred stock accretion ..................... .. — (8_,903,295) (21,536,998)
Net loss available to common stockholders .. ... .. $ (501,489) $(22,670,408) $(60,329,754)
Pro forma net loss available to po_mmph _ _

shareholders .. ............ .. 86000 o goganooon: — — (38,792,756)
Weighted average of common shares;’ T,

denominator for basic loss per share .......... 10,000,000 10,079,793 10,113,042
Effect of dilutive securities:

Stock options ............ P P o — — =

Warrants ........ e e PR . = — -

Convertible stock .......... e . = , — —
Denominator for diluted loss per share........... 10,000,000 10,079,793 10,113,042
Pro forma adjustment for redeemable preferred ' S

stock ...l L= — 14,673,045
Pro forma denominator for basic and diluted loss - | g

pershare....... ... ... .. ... ... . ... — ' — 24,786,087

4. Property and Equipment

Property and equipment, including leasehold improvements, are recorded at cost. Deprecia-
tion is calculated using the straight-line method over the estimated useful-life ranging between
three and eight years. Leasehold improvements-are amortized over the lesser of the related
lease term or the useful life. Interest capitalized and included in the cost of switch equipment
totaled $790,257 for the year ended December 31, 1999. o
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NET2000 COMMUNICATIONS, INC.
NOTES TO CONSOLIDATED FINANCIAL: STATEMENTS ~— (Continued)

The Company capitalizes certain software purchases and implementation costs in‘accor-
dance w:th FAS 86

s

Constructlon mrprocess mciudes equu)ment and other costs fer swntches whlch are not L
complete as of the.halance sheet Garwa: gy uuuairuuﬂon of a sw:tch is complete the balance
of the assets are transterred 10 swutch equnpment and deprecnated in accordance w;th the
Company’s policy. . . : e L

Property and equrpment con3|st of the followmg

December 31

) T 1998 1999
Software ....... e PP $ 1.039.789 $11,977,579
Computer equ:pment ........... A -.5,241,808... -~9,005331 .

Office furniture and equipment ... ......ccvirerieerenennn. 301,213 4,950,963

Leasehold mtprovements 14 RS TCHRNIE S Aot LA - 487,292 - 7,972,454
Vehicles. . 2 o8B FET 80 o 08" ' = 205014
Switch equtpment - Lowe— . 21,958,325 -
Construction in process =% 5 s PR FLooiiaen.s. o 5,290,872 - 21,129,988 -
K ST e 12,360,974 77,289,654
Less accumulated depreciation and amortization .......... (832,456) (4,697,537)

$11,628,518 $72,592,117

5. Debt
Secured Credrt Facmtres

“On' November 2, 1998, Net2000 Commumcahons Group, Inc a subs;dlary of the Company
(see Note 1, Organization) entered into credit facilities with Northerh Telecom, Inc. (“Nortel™),
the Series C Preferred shareholder’(see Nete 7), in the aggregate principal amount of
$140 million. The agreement consisted of a Term Loan Facility:in-an-aggregate: principal amount
of $120 million and a: Révolving Loan Facility with availability of $20 rmthon (together 'the "Credit
Agreement" ). ¢

On July 30, 1999 the Company amended the Credit Agreement to restructure the exnstlng
$140 million senior secured facility to provide for additional working capital availability. The
revrsed agreement provides for a Semor Term Loan Facility in the aggregate prmCIpat amount of
$75 million, and a Senior. Discount Noté with a face amount of $75iillion. The Senior Term Loan
Facility may only be used to purchase Nortel goods -and: services. The - Senior Discount Note may
be us&d for general corporate purposes. The Senior Term Loan Facility is secured by a first
priority perfected secunty interest in or first prlonty lien on all present. and future assets. of the
accrue at a Prime Rate Loan Rate' ptus 3:5% or Eurodotlar Loan Rate plus 4.5% as ‘defined in the
terms of the amended Credit Agreement (12% at December 31, 1899). The Senior Discount Note
will bear interest at the Treasury rate plus 8% per annum (14.45% at December 31,:1999).. ~ =
Repayment of accrued interest on the Prime Rate Loan Rate is on each quarterly due date.
Repayment of-.accrued interest on a Eurodollar 1oan is:orncthe last day of the interest period, ‘and
in the case:of interest-periods greater thanthree- months;-at:threg-month intervals after the first
day of such:interest period: Nortel is refuired to provide-access: to the credit. facilities: through -
November2,:2001-{commitment termination date) . Begirining the quarter after:the‘commitment .‘
termination date, the Company is required:to-begin repayment:of the Senior Term Lcan in twenty .
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NET2000 COMMUNICATIONS, INC:
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS'—-{Continued)

quarterly installments: The Senior Discournt Note will accrue interest semi-annually in arrears until
the fifth anniversary of the issuance date, after which interest will be due semi-annually in
arrears, with the principal due on July 30, 2009. The Senior Term Loan Facility has certain’
-mandatory prepayment options_as defined in the agreement. The Senior Discount Note has .
certain prepayment penalties, call limitations and mandatory redemption features as defined in
the agreement. If botrowings have not exceeded approximately $44 million prior to either the sale
of the Note'to a third party or July 31, 2000, the loan will automatically increase to that level, and
any additional borrowings will be prohibited. The amended Credit Agreement contains. covenants
which’ requn'e the Company to meet certain financial measures in addition to other non financial
covenants

In connectlon with the Credlt Agreement, the Company issued to Nortel detachable warrants
to acquire' 1, 119 930 shares of common 'stock at $0.008 per share. Thé fair value of the warrants,
$7.9 million ‘i$ treatéd’as a discount on the Company’s debt and amortized as addltlonal 1nterest
expense over the lives of the respective debt instruments. The Company used the Black-Scholes’
pricing model to estimate the fair value of the warrants with the following assumptions estimated
fair value of the common stock of $7.06 per share; dividend yield of 0%; risk free interest rate of
6.5%; volatility of 25%; and .expected life of five years, consistent. with the assumptions used-for
the stock optqon dusclosures requqfed under SFAS 123 and included in Note:7 to the- ﬁnancnal
statements. . e : - -

“on DeCember 23, 1999, the Company s $75 mnl!uon Senlor Term Loan Facnllty was purchased’
and assumed from Nortel by Goldman Sachs Credlt Partners LP. and Toronto Domlnlon o
(Texas) Inc The Flrst Amendment contams terms whlch are substantlalty the same as those

Company has access to incremental borrowmg capacuty up to $50 mllhon which wnl carry
identical terms and covenants as apphcabfe under the First Amendment and w:ﬂ be available,
'subject to certain restrictions, after $60 million has been drawn urider the onglnal Ioans No
borrow:ng under the mcremental tranche can cause there to eXISt a default on a pro forma baS|s

Asan addnttonal covenant to the Flrst Amendment the Company must sell to Nertel an .
aggregate -of $75 million in principal amount at the. stated maturity: of the Senior Discount Note.on
or prior to January 7, 2000. On:January 7, 2000, the Company:sold an.aggregate of $75 million;in
principal amount-of the ‘Senior Discount Note -and proceeds of $41.5 million were received. Asa °
result of this transaction,-both-the Senior- Term Loan Fagility-and Senior- Discount Note are.;-. < -
recorded as a liability by Net2000 Communications Group, Inc., a-subsidiary of the Company. -

As of December 31, 1999, the Company paid all accrued interest and comm:tment fee :
amounts outstandmg under the Semor Term Loan Facmty '

.....

respectwely of Nortel goods :'and serwces whrch have been classifi ed as a noncurrent l:abmty as
these purchases were subsequently financed ‘under the credit facmty At Decembér 31, 1999, the,
Company had $41.4 million and $0 outstanding under the Senior Term Loan’ Fac;hty and Senior
Discount Note, respectively.

Other Debt

On September 20, 1999, the Company entered.into a term loan agreement with a bank for a
principal amount of $125,000 for the purchase of Company vehicles. The agreement calls for
repayment over 36 months at.an annual interest rate of 8.75%. Availability of the loan to the
Company occurred on October 6, 1999.
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NET2000 COMMUNICATIONS, INC.
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS — (Continued)

Maturities of notes payable outstanding as of December 31, 1999 are as follows:

Fiscal Year

2000 . $ 41,667
2001.......... .. .. .. e e e e e 1,593,775
200 . 6,243,154
2003..... e e e e e e e e e e e e e e e 6,725,802
20008 e 8,795,279
Thereafter . ....._..... e e e e e e e e 18,107,928
Total notes payable . .. .. ... e $41,507,605

The Company paid interest of $52,410, $173,058, and $2,089,079 related to the notes
payable and capital leases in the years ended December 31, 1997 and 1998, and 1999,
respectively.

RRE N
T

I
Letters of Credit '

The Company maintains irrevocable letters of credit with four separate vendors, which are
disclosed as restricted cash on the balance sheet. The first letter of credit, in the amount of
$800,000, has a two year term expiring on September 30, 2000 and serves as an advanced
security deposit in connection with the financing of certain billing system equipment under capital
lease. This letter of credit was amended on October 6, 1999 for an additional amount of
$984,289, which represents an advanced security deposit in connection with the financing of
financial and operational support system hardware, software and services under capital lease.
The additional amount has a three year term expiring on October 31, 2002. The term of the
original $200,000 amount was extended to February 28, 2002. The second letter of credit for
$730,969 has a seven year term expiring on June 10, 2006, and represents a deposit in support
of the Company’