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FLORIDA POWER CORPORATION’S MOTION TO DISMISS 
CALPINE’S PETITION FOR A DETERMINATION THAT 

COMMISSION RULE 25-22.082(2) DOES NOT APPLY TO CALPINE 
OR ALTERNATIVE REQUEST FOR RULE WAIVER OF 25-22.082(2) 

Florida Power Corporation (“FPC”) respectfully requests that the Commission dismiss 

Calpine Construction Finance Company, L.P.’s, (“Calpine”) Petition for Determination that 

Commission Rule 25-22.082 (2), F.A.C., Does Not Apply to Calpine, or in the Alternative, for 

Waiver of Commission Rule 25-22.082 (2), filed in connection with its decidedly illegal need 

petition, which this Commission has no statutory authority to entertain under the Florida 

Supreme Court’s decision in Tampa Electric Co. v. Joe Garcia, et al., Supreme Court Case No 

SC95444-95446 (April 20,2000) (“M’). In further support of this motion, FPC states as 

follows: 

1. Florida Administrative Code Rule 25-22.082 (“Bid Rule”) requires every 

investor-owned electric utility, prior to filing a petition for a determination of need, to issue a 

AFT ---u request for proposals (“RFP”) indicating its next planned generating unit in order to permit 
CAF 
CMP 
coM developers of electric generation to compete to supply the utility’s specifically identified need. 
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asks to avoid having to comply with the Commission’s Bid Rule- presumably because 

with the Rule. Calpine’s inability to comply 
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with the Commission’s Bid Rule, however, is simply symptomatic of the fact that Calpine - by 

itself - is not a proper applicant for a determination of need under current law in the first 

place 

2. As fully set forth in FPC’s Motion to Dismiss Calpine’s need petition, under Duke 

an independent power producer (“IPP”), like Calpine, cannot independently obtain a 

determination of need. Rather an IF’P must first enter into a contract or contracts fully 

committing its plant to a retail utility or utilities who will then in turn join the IF’P as a co- 

applicant(s) in a need proceeding. This is because need under the Siting Act and FEECA has 

been determined to mean the end-users need (i.e. the identified need of retail load serving 

utilities). 

3. Calpine admittedly has not as yet entered into the necessary power purchase 

agreement(s) with a Florida retail utility or utilities, and thus as a threshold matter is not a proper 

applicant for a determination of need. This fact alone leads to the unavoidable conclusion then 

that Calpine does not need nor is it entitled to a determination that the Bid Rule is inapplicable or 

should be waived. 

4. Calpine, however, in its need filing and in connection with this petition would 

have this Commission ignore its jurisdiction under the existing statutory framework, its own 

Rules, and controlling law established in the Nassau’ cases and Duke. In sum, Calpine claims 

that the Commission can discharge its statutory responsibilities by conditioning construction of 

the plant on Calpine’s ability to demonstrate that it has entered into appropriate power purchase 

Nassau Power Corn. v Beard, 601 So. 2d 1175 (Fla. 1992) and Nassau Power Corn. v. Deason, 641 So. 2d 396 I 

(Fla. 1994) (collectively, the Nassau cases). 
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agreements with one or more of Florida’s retail load serving utilities. In doing so, Calpine 

suggests that the Commission can either presume that Florida utilities will not enter into 

contracts with Calpine unless it is cost-effective to do so and control unexpected costs though 

engage in hind-sight review during fuel adjustment proceedings, or that the Commission may test 

the cost-effectiveness of a retail utilities contract prior to permitting construction as a “condition” 

of the initial affirmative need determination. 

5 .  If the Commission may simply presume, however, that utilities will not enter into 

power purchase contracts that are not cost-effective, why have a need proceeding at all? 

Certainly, if Calpine were correct in this regard, there would be no need for the Commission’s 

Bid Rule in the first instance. The very purpose of the Bid Rule is to ferret out competing power 

supply alternatives interested in meeting a load-serving utility’s specified need. If then, as 

Calpine suggests, load-serving utilities can always be trusted only to contract with suppliers like 

Calpine when its cost-effective to do so, having considered all other alternatives, then there is no 

need for the Bid Rule at all. Or, if utilities may rely on the Commission’s “conditional” approval 

of the Calpine plant as authority to enter into power purchase agreements with Calpine, why 

would those utilities issue requests for proposals in the future in any event? 

6 .  In the end though, Calpine’s desire to avoid the Bid Rule must be seen for what it 

is - a nonsensical request bound up and completely intertwined with an absurd, improper, and 

decidedly illegal need determination request - that plainly must be dismissed by the Cornmission 

along with the pending applications of Calpine’s merchant brethren. 
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Wherefore, FPC requests that the Commission enter an Order denying Calpine's Petition 

for Determination that Commission Rule 25-22.082 (2), F.A.C., Does Not Apply to Calpine, or 

in the Alternative, for Waiver of Commission Rule 25-22.082 (2) and closing this docket. 

Respectfully submitted, 

FLORIDA POWER 

JAMES A. McGEE 
Senior Counsel 
FLORIDA POWER CORPORATION 
P.O. Box 14042 
St. Petersburg, Florida 33733 
Telephone: (727) 820-5184 
Facsimile: (727) 820-5519 

" 

GAdY L. SASS0 
Florida Bar No. 622575 
Jill H. Bowman 
Florida Bar No. 057304 
CARLTON, FIELDS, WARD, 

Post Office Box 2861 
St. Petersburg, FL 33731 
Telephone: (727) 821-7000 
Telecopier: (727) 822-3768 

EMMANUEL, SMITH & CUTLER 

- and - 

Robert W. Pass 
FloridaBar No. 183169 
CARLTON, FIELDS, WARD, 

P.O. Drawer 190 
Tallahassee, FL 32302-0190 
Telephone: (850) 224-1585 
Facsimile: (850) 222-0398 

EMMANUEL, SMITH & CUTLER, P.A 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing FLORIDA POWER 
CORPORATION'S MOTION TO DISMISS CALPINE'S PETITION FOR A 
DETERMWATION THAT COMMISSION RULE 25-22.082(2) DOES NOT APPLY TO 

has been furnished by Fax to Robert Scheffel Wright as counsel of record for Calpine 
Construction Finance Company, L.P. and via U S .  Mail to all other parties of record this loth day 
of July, 2000. 

CALPME OR ALTERNATIVE REQUEST FOR RULE WAIVER OF 25-22.082(2) 

4 Attorney 

PARTIES OF RECORD: 

Robert Scheffel Wright, Esq. 
John LaVia, 111 
Landers & Parson, P.A. 
310 West College Avenue 
Tallahassee, FL 32301 
Telephone: (850) 681-0311 
Fax: (850) 224-5595 
Attorneys for Calpine Construction Finance 
Company, L.P. 

Paul Darst 
Department of Community Affairs 
Strategic Planning 
2740 Centerview Drive 
Tallahassee, FL 32399-2 100 
Telephone: (850) 488-8466 
Fax: (850) 921-0781 

Calpine Construction Finance Company, L.P. 
Alycia Lyons Goody 
The Pilot House 
2"d Floor, Lewis Wharf 
Boston, MA 021 10 
(Represented by Landers & Parson, P.A.) 

Gary Smallridge 
Department of Environmental Regulation 
2600 Blairstone Road 
Tallahassee, FL 32399-2400 
Phone: (850) 487-0472 
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