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MICHAEL P. GOGGIN 
General Attorney Ld AUG 24 Pti 4: 42 
BellSouth Telecommunications, InC. 
150 South Monroe Street 
Room 400 
Tallahassee, Florida 32301 
(305) 347-5561 

August 24,2000 

Mrs. Blanca S. Bay0 
Director, Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Docket No. 000890-TI - Request for Cancellation of 
lnterexchange Telecommunications Certificate No. 3990 by 
Thrifty Call, Inc., effective 7/10/00 

Dear Ms. Bayo: 

Enclosed is an original and fifteen copies of BellSouth 
Telecommunications, Inc.’s Motion to Intervene, Response to Request for 
Cancellation of lnterexchange Certificate and Request for Oral Argument, which 
we asked that you file in the above matter. 

A copy of this letter is enclosed. Please mark it to indicate that the 
original was filed and return the copy to me. Copies have been served to the 
parties shown on the attached Certificate of Service. 

Sincerely, 
APP - 
CAF - 
CMP 
C O M E  
CTR __ 
ECR I_ 

LEG cc: All Parties of Record 
M. Criser 111 

Douglas Lackey 
anc B. White 

SER R%EIY/ED b FILED 
OTH 

FPSC-BUREAU OF GCORDS 

Michael P. Goggin 
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CERTIFICATE OF SERVICE 
Docket No. 000890-TI Thrifty Call, Inc. 

I HEREBY CERTIFY that a true and correct copy was served via (") Hand- 

Delivery and Facsimile and Federal Express this 24th day of August, 2000 to the 

following: 

Tim Vaccaro (*) 
Staff Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Thrifty Call, Inc. 
Gary L. Mann, President 
401 Carlson Circle 
San Marcos, Texas 78666 
Tel. No. (512) 392-6276 
Fax. No. (512) 392-6276 

Floyd R. Self (") 
Messer, Caparello & Self, P.A. 
215 South Monroe Street 
Suite 701 
P.O. Box 1876 
Tallahassee, FL 32302-1876 
Tel. No. (850) 222-0720 
fself@lawfla.com 

Danny E. Adam 
Kelley Drye &Warren, L.L.P. 
1200 19th Street, N.W. 
Suite 500 
Washington, D.C. 20036 
Tel. No. (202) 955-9600 
Fax. No. (202) 955-9792 

Thrifty Call 
Harold E. Lovelady, President 
125 Monroe Street 
Suite 101 
San Marcos, Texas 78666 
Tel. No. (512) 754-6406 
Fax. No. (512) 754-6379 

Mibhael P. Goggin 
CdP) 



ORIGINAL 
BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Request of Thrifty Call, Inc. 
For Cancellation of lnterexchange 1 
Telecommunications Certificate 1 

) Docket No. 000890-TI 

) Filed: August 24, 2000 

BELLSOUTH TELECOMMUNICATIONS, INC.3 MOTION TO INTERVENE, 
RESPONSE TO REQUEST FOR CANCELLATION OF INTEREXCHANGE 

CERTIFICATE AND REQUEST FOR ORAL ARGUMENT 

BellSouth Telecommunications, Inc. ("BellSouth") hereby requests that it 

be permitted to intervene in this docket in order to respond to Thrifty Call, Inc.'s 

("Thrifty Call's'') request for cancellation of its interexchange certificate. In 

addition, BellSouth requests oral argument on its motion to intervene and Thrifty 

Call's request for cancellation, which currently is scheduled to be considered by 

the Commission as a consent item at its August 29, 2000 agenda conference. 

1. On April 21, 2000, BellSouth filed a complaint with this Commission 

against Thrifty Call seeking the recovery of approximately $2.5 million owed to 

BellSouth by Thrifty Call for the provision of intrastate access service. See, 

Complaint of BellSouth Telecommunications, Inc., Docket No. 000475-TP (Filed 

April 21, 2000)("Complaint")(attached as Exhibit 1). BellSouth filed the 

Complaint after it learned that Thrifty Call had intentionally and unlawfully 

reported inaccurate Percent Interstate Usage ("PIU") factors to understate its 

intrastate access usage. 

2. Thrifty Call subsequently filed a motion to dismiss BellSouth's 

Complaint, which was considered and denied at the Commission's August 15 

agenda conference. At that agenda conference, Thrifty Call's counsel suggested 
OOCCJMfNT HUHRCR-DATE 
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that the Complaint should be dismissed, in part, because Thrifty Call no longer 

offers interexchange service in Florida and has requested that the Commission 

cancel its certificate.' Indeed, counsel for Thrifty Call suggested that the 

Complaint be dismissed in part because he believed that by the time this matter 

was resolved, due to the passage of time, BellSouth would not be able to 

recover anything from Thrifty Call.' BellSouth also understands that Thrifty Call 

is in the process of selling its assets. 

3. BellSouth requests the right to intelvene in this matter to oppose 

Thrifty Call's request to cancel its certificate. BellSouth is owed approximately 

$2.5 million by Thrifty Call as a result of Thrifty Call's intentional misreporting of 

its PIU. BellSouth believes that the cancellation of Thrifty Call's certificate would 

be followed by another motion to dismiss BellSouth's Complaint, this time 

arguing that the Complaint should be dismissed because Thrifty Call is no longer 

a certificated carrier, the Commission no longer has jurisdiction over it. Thrifty 

Call should not be permitted, as a certificated carrier, to use millions of dollars in 

telecommunications services, avoid payment by intentionally underreporting its 

usage, and avoid liability for its intentional actions by closing down its operation, 

turning in its certificate and moving on. 

' It should be noted that there may be a discrepancy in Thrifty Call's representations to the 
Commission regarding just when Thrifty Call stopped selling its services in Florida. In its July 10 
letter requesting cancellation of its certificate, Thrifty Call states that it withdrew its tariff effective 
October 1, 1999, but at the August 15 agenda, it stated that it did not stop providing service in 
Florida until April 10, 2000. Compare Letter of Harold Lovelady to Walter DHaeseleer dated July 
10.2000 ("Request"), with Transcript of August 15, 2000 Agenda Conference ("Tr.") at 8, 16 
(attached as Exhibits 2 and 3, respectively). 

Tr. at 8-9. 
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4. BellSouth contends that Thrifty Call’s request for cancellation is not 

consistent with the Commission’s rules. The Commission‘s rules regarding the 

cancellation of a certificate require the requesting carrier to provide a statement 

on the treatment of “final bills.’’ Rule 25-24.474, Fla. Admin. Code. In its request 

for cancellation, Thrifty Call obliquely refers to the bills to its customers, but 

makes no mention of the amounts owed to BellSouth or the pending Complaint. 

See Request. Under the circumstances, BellSouth believes that Thrifty Call’s 

request for cancellation should not be granted unless and until Thrifty Call either 

pays the amounts it owes for the services it has received from BellSouth, or 

deposits with the Commission an amount sufficient to cover the amount claimed 

in the Complaint and agrees that Thrifty Call (or the individuals or entities that 

acquire its assets or are its successors in interest) will remain subject to the 

jurisdiction of the Commission until a final, nonappealable order is issued in the 

Complaint proceeding and that they will comply with any such order. 

5. BellSouth’s motion to intervene should be granted because its 

ability to receive millions of dollars in payment for services it provided to Thrifty 

Call would be jeopardized if Thrifty Call’s request for the cancellation of its 

certificate were granted. Accordingly, BellSouth’s substantial interests would be 

affected by the outcome in this docket. 

For all of the reasons stated above, BellSouth respectfully requests that 

the Commission order: 

That BellSouth may intervene in this docket; 
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That Thrifty Call's request for cancellation of its certificate be removed 

from the consent portion of the August 29, agenda; 

That BellSouth's request for oral argument be granted; and 

That Thrifty Cali's request for cancellation of its certificate be denied 

unless Thrifty Call first pays BellSouth the amount claimed in the Complaint for 

Thrifty Call's intrastate access usage, or deposits that amount with the 

Commission pending the resolution of the Complaint and agrees that Thrifty Call 

(or any entity or individual that may acquire its assets or become a successor in 

interest) will remain a party to the Complaint proceeding, will not challenge the 

jurisdiction of the Commission and will comply with any final nonappealable order 

of the Commission in that proceeding. 

Respectfully submitted this 24th day of August, 2000. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

I .- - 
MIC~AEL P. GOGGIN 
d o  Nancy H. Sims 
150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

h 

Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0747 

225794 
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UM S. FOSHEE 

April 21,2000 

Mrs. Blanca S. Bay6 
Director, Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: 

Dear Ms. Bayd: 

Telecommunications, lnc.'s Complaint , which we asked that you file in the above 
matter. 

A copy of this letter is enclosed. Please mark it to indicate that the 
original was filed and return the copy to me. Copies have been served to the 
parties shown on the attached Certiicate of Service. 

New Docket -Complaint Thrifty Call, Inc. 

Enclosed is an original and ffieen copies of BellSouth 

Lisa S. Foshee 

cc: All Parties of Record 
Marshall M. Criser Ill 
R. Douglas Lackey 
Nancy 6. White - 

Exhibit 1 
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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

Complaint of BellSouth Telecommunications, Inc. ) 
Regarding the Practices of Thrifty Call, Inc, in ) 
Tne Reporting of Percent Interstate Usage for ) 
Compensation for Jurisdictional Access Services ) Filed April 21,2000 

Docket No. 

COMPLAINT 

BellSouth Telecommunications, Inc. (“BellSouth‘), through its undersigned 

counsel, hereby files this Complaint against Thrifty Call, Inc. (“%e Calr’), pursuant 

to Rules 28-106.201 and 25-22.036(4)@), Florida Administrative Code and Chapters 364 

and 350, Florida Statutes (1999). 

In support hereof BellSouth states as follows: 

1. BellSouth submits that Thrifly Call is intentionally and unlawfully 

reporting erroneous Percent Interstate Usage (“PIU”) factors to BellSouth in violation of 

BellSouth’s Intrastate Access Tariff and the d e s  and regulations established by the 

Florida Public Service Commission. See Section E2.3.14 Jurisdictional Report 

Requirements. The intentional and unlavdid PIUs provided by Thrifty Call result in the 

underreporting of intrastate terminating access minutes terminated to BellSouth. As a 

result, BellSouth has been damaged in an mount of approximately two and one-half 

million dollars (and continues to be damaged) through the loss of intrastate access 

revenues associated with the services provided to Thrifty Call. 

2. BellSouth requests that the Commission take all appropriate action under 

the circumstances to protect BellSouth from further financial harm. Specifically, 

BellSouth requests that the Commission (1) fmd that Thrifty Call has intentionally and 

unlawfully reported PIUs and thereby has caused BellSouth financial harm; (2) order 

1 
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Thrifty Call to refrain from further intentional and unlawful reporting on a going-forward 

basis; and (3) order Thrifty Call to produce an accounting of past P N  reporting and 

minutes of use sufficient to enable BellSouth to calculate its damages. BellSouth further 

stat= that this Complaint shall serve as notice to the Commission that BellSouth intends 

to discontinue service to Thrifly Call pursuant to BellSouth's Intrastate tariff. Finally, 

BellSouth requests such other relief as may be n e c e w  and appropriate under the 

circumstances, including the imposition of appropriate fines on Thrifty Call. 

3. BellSouth is an incumbent local exchange canier certified to provide local 

exchange services in the state of Florida. BellSouth is a Georgia corporation with its 

principal place of business at 675 West Peachtree Street, N.E.. Atlanta, Georgia, 30375. 

Among other services, BellSouth provides terminating access to interexchange Carriers 

(LXCs) certificated by the Commission. 

4. Thrifty Call is an IXC certificated by the Commission to provide 

interexchange service in the State of Florida. Thrifty Call subscribes to BellSouth's 

intrastate terminating access tariff. Its business address, according to Commission 

records, is 401 Carlson Circle, San Marcos, Texas, 78666. 

5. BellSouth and Thrifty Call use the PIU reporting method to determine the 

jurisdictional nature of the traflic being exchanged by the parties and the resulting 

appropriate billing rates for such traffic. The PIU factor provided by 'Thrifly Call to 

BellSouth is 98% which means that according to Thrifty Call, 98% of terminating access 

minutes sent by Thrifty Call to BellSouth arc interstate minutes. BellSouth uses the PIU 

to bill Thrifty Call either for interstate terminating access minutes or intrastate 

terminating access minutes dependiag on the PIU. In Florida, the intrastate access rate is 

2 



higher than the interstate access rate; thu, it costs Thrifty Call less in switched access 

charges to terminate interstate minutes than it docs to terminate intrastate minutes. 

6. From January, 1998, through March, 1999, Thrifty Call sent a negligible 

amount of interstate and intrastate termidng traffic to BellSouth (less than 5 million 

minutes). In March, 1999, however, while the terminating intrastate minutes remained 

relatively constant, the terminating interstate minutes increased abruptly to over 

20,0M),0OO minutes per month. This dramatic change in traf€ic pattern, including the 

increase in interstate minutes with no corresponding increase in intrastate minutes, caused 

BellSouth to look more closely at the nature of the traffic being terminated for Thriffy 

Call. 

7. To investigate the migration in traffic, BellSouth initiated test calls over 

the Thrifty Call network. BellSouth placed in excess of 131 test calls. The objective of 

the test call was to determine how calls that BellSouth knew to be intrastate calls affected 

%ffy Call’s PIU. BellSouth conducted its test calls as follows: First, BellSouth 

generated test calls with specific characteristics &om the Mechanized AMA Test and 

Validation (“MAW’) test lines. These lines am provisioned to appear as normal 

telephone l i e s  in all BellSouth switches and use the same translations as other lines with 

the same class of service. BellSouth used such test lines to insure that the test results 

could be compared to expected results. 

The MATV system initiates the test calls and tracks the compIetion of all calls. 

Once calls are completed, the MAW system receives an extract of all Automatic 

Message Accounting (“AhW’’) recordings that are generated by the network for calls 

associated with MATV test lies. This extract is provided by the billing system. 

3 



Once BellSouth obtains the extract, it is compared by MATV with the expected 

results and reports aiC generated for review by MAW and/or st& personnel. These 

reprts can provide originating AMA, terminating AMA, and expected result data. From 

this data BellSouth determined how the call traversed out of the network on both the 

originating and terminating ends of the call. 

8. As a result of this test, and to attempt to better establish a PIU for 

this IXC, BellSouth instituted a trap of the SS7 signaling information for calls between 

Thrifty Call and the BellSouth Golden Glades Access Tandem in Miami. The trap of the 

signaling information for 4,109 calls revealed that the calling party number was not 

delivered on any call. The relevance of this fact is that without this information it is 

impossible to determine the jurisdiction of the terminating traffic. Between the MAW 

test and the trap of the SS7 data, BellSouth demonstrated that Thrifty Call was 

transporting a majority of intra-state traffic, despite providing BellSouth of a PIU of 98%. 

9. By letters dated January 18,2000, January 3 1,2000 and February 

1,2000, to Thrifty Call, BellSouth requested information to punue an on-site audit of 

Thrifty Call to determine the PIU of traffic being terminated to BellSouth. In response, 

by letter dated February 10,2000, Thritly Call purported to agree to an audit, but on 

unreasonable terms At the present time, BellSouth has been unable to conduct an 

expedient and meaningful audit of relevant information. 

10. As outlined above, BellSouth has compelling documentation 

demonstrating that Thrifty Call is reporting terminating PIUs that are grossly overstated 

as a result of reporting as jurisdictionally interstate the intrastate traffic terminated by 

Thrifty Call to BellSouth. BellSouth requests that the Commission find that Thrifty Call 
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is intentionally and unlawfully reporting traffic, and that BellSouth has been financially 

damaged by such inientional and unlawful reporting. 

1 1. In order to protect BellSouth from further financial damage, BellSouth 

quests that the Commission order that Thrifty Call cease from further intentional and 

unlawful reporting of traffic and accept this Complaint as notice that BellSouth intends to 

terminate service to Thrifty Call pursuant to BellSouth's tariff. 

12. In addition to the direct financial ham to BellSouth, the actions of Thrifty 

Cali allow Thrifty Call to gain an unfair advantage in the competitive long distance 

marketplace. To the extent that Thrifty Call is paying BellSouth the interstate rate level 

for terminating intrastate calls, Thrifty Call effectively is receiving an unlawful discount 

for services for which similarly situated (terminating access) customers pay the higher 

intrastate rates. BellSouth is involuntarily providing the discount by relying in good faith 

on Thrifty Call's incorrect PIU factor reports. 

13. The Commission has the authority to conduct a limited proceeding 

regarding any matter within its jurisdiction. See Section 364.058, Florida Statutes. This 

would include matters of unlawful reporting of PIU factors and underpayment of 

revenues due under applicable tariffs subject to the Commission's jurisdiction. The 

Commission is authorized to review any contract for the joint provision of intrastate 

service if that joint provision of service is detrimental to the public interest and 

authorized to adjudicate disputes thereunder. See Section 364.07(2), Florida Statutes. 

The Commission also is authorized to assess a penalty of $25,000 per day for willful 

violations of Commission orders, NIB or Chapter 364. Finally, the Commission has the 

authority to seek injunctive relief in c o w  if necessary to compel compliance with the 



provisions of Chapter 364 or Commission Rules. Together, these provisions of Chapter 

3&r provide ample authority to adjudicate this matter and order all appropriate relief. 

14. A review of the evidence in support of this Complaint will demonstrate 

that Thrifty Call has intentionally distorted the PIU factors in order to avoid paying 

BellSouth the full amount of the tariffed intrastate access charges. Thrifty Call has 

benefited at the expense of BellSouth. 

15. BellSouth has requested information from Thrifty Call to try to resolve 

this matter. Such information has not been forthcoming. The resulting direct damages to 

BellSouth (in the form of lost revenues) are significant and will continue to grow until 

such time as Thrifty Call is prevented h m  engaging in such further intentional and 

unlawful reporting and factor changes are implemented. 

WHEREFORE, for the above stated reasons, BellSouth respectfully 

requests the Commission to do the following: 

1. Find that Thrifty Call has intentionally and unlawfully reported 

traffic as interstate rather than intrastate and that BellSouth has 

been fmcia l ly  hanned as a direct result of such intentional and 

unlawful reporting; 

Order Thrifty Call immediately to comply with BellSouth's request 

for au accounting of past P N  reporting and minutes of use 

sufficient to enable BellSouth to calculate its damages; 

Order or seek all such other relief as may be neFessBcy under the 

circumstances, including the imposition of appropriate fines on 

Thrifly Call and injunctive relief in the appropriate Circuit Court, 

2. 

3.  
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and such further relief 8s BellSouth may request pending the 

receipt and evaluation of the information requested h m  Thrifty 

Call. 

1 
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Respectfully submitted, this 2Ist day of April, 2000. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

NANCY B. UhaTE 
MICKAEL GOGGM 
1.50 West Flagler Stmt, Suite 1910 
Miami, FIori& 33130 

LISA S. FOSHEE 
675 West Peachtree Street, Suite 4300 
Atlanta, Georgia 30375 

200105LSFlgbt 
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CERTIFICATE OF SERVICE 
New Docket - Complaint Thrifty Call, Inc. 

I HEREBY CERTIFY that a true and correct copy of BellSouth 

Telecommunications, Inc.'s Complaint against Thrifty Call Inc., was served via U. S. 

Mail this 21st day of April, 2000 to the following: 

Staff Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Thrifly Call, Inc. 
Gary L. Mann, President 
401 Carlson Circle 
San Marcos, Texas 78666 
Tel. No. (512) 3928276 
Fax. No. (512) 3926276 



UiVlSlON OF 
REGULATORY OVERSIGHT July IO, 2000 

ZOO0 JUL I I PH 3: 3 I 

\ i r  walirr Wl laeseleer. Director 
g*vi- ion of .relwcimrnunicationr 
bloiiJ;i l'nblic Service C:ommircion 
IS40 SlwrnarJ Oak Eoulcvard 
I s~lirtlassuc. FL 3 ~ ~ ~ ~ ~ ) - 0 0 8 7 0  

He: I'hrilty Call, Inc.'s ("Thrifty Call") Florida Puhlic Service Commiwion 
Crii~ ficutc to Provide Lnterexchurpc 'L 'e l~omnlunical i~~~~~ Service; 
Ccriificntc Na, 3990 dnted 4/6/95; Docket NO. 9S006O-Tl (lhe 
"Cenificate") . 

L ) e x  Mr. D'H;ieaclcer: 

'Thriliy C'nll rqiiests cnncallation of the ahove-referend Certificate erfeclive US 
<)I Ju!y IO. 2(lU(l. because il is no longer doina business in I'lorida The Reyulatoly 
4bscsumcnl k e a  usessed far the year 2000 will hc remitted when due. Thrifty Cull 
I r u e d  providing S ~ ~ V I C C S  in Flondr and withdrew itn tariff affsctivs Cktober 1. 1999. 
l ' ~ * r s ~ i n ~ l  I I U ~ I C E  w,is provided to calling card cuatomen at least 30 days prior to rcrvice 
f,-r*-:,ti:h(w ('nrnial call ciistnman WCTC notified via a call intercept mcasage initiutcd 
w l ~ e n  a long diStMCC call WUD dialed using Thrifty Call's UCWYY code. Since the wrviccs 
provided by Thn( ty  Call were not prarubncnbcd. no Jepooits were collected. Billing wan 
Iirtndlrd hy AcllSouth thfnugh u billing and collection aeremmt. 

Plcasc ~cinlirm receipt of this notice by file-stamping the enclosed 
daii>wledgcmcnl copy and retumine it to me in the enclosed self-addrerred, stamped 
crivelnpe. 

Sincerely, 

Harold E. Lovslady 
Preaidmt 

:\ Mnola Sncci. Sulic 101. su, MUCW, Tmnr ?a666 P b n o  (512) 754 6406, FAX (512)  754-6379 

Exhibit 2 



BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

LN RE: DOCKET NO. 000475-TP - Complaint by BellSouth 
Telecommunicationa, Inc. against Thrifty Call, 
Inc. regarding practicefa in the reporting of 
percent interstate usage for compenmation f o r  
juriedictional accemm services. 

BEFORE: CHAIRMAN J. TERpY DEASON 
COMMISSIONER E. LEON JACOBS, JR 
COMMISSIONER LILA A. JABER 

PROCEEDINGS: AGENDA CONFERENCE 

ITEM NUMBER: 6" 

Tuamday, Auguat 15, 2 0 0 0  DATE : 

PLACE : 4075 Emplanade Way. Room 148 
Tallahaaaee, Florida 

REPORTED BY: MARY ALLEN NEEL 
Regimtered Profamaional Reporter 

ACCURATE STENOTYPE REPORTERS 
100 SALEM COURT 

TALLAHASSEE, FLORIDA 3230 
( 8 5 0 )  878-2221 

AUGZ.3 2000 -. 

Exhibit 3 
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PARTICIPANTS: 

MICHAEL GOOGIN, BellSouth Telecommunications. 
FLOYD SELF, Meeser, caparello & Self, on behalf 

SALLY SIMMONS. Commission Staff. 
TIM VACCARO. Commission Staff. 

af Thrifty Call, Inc. 

STAFF RECOMMENDATION 

a: 
Telecommunications. Inc.'s Motion for Leave to File 
supplemental Authorzty? 

EK%%Ecommunicatione. Inc.'s Motion for Leave 
to File Supplemental Authority. 

-2: Should the Commission grant Thrifty Call, 
Tnc.'s Motion to Dismisa or, in the Alternative, to 
stay7 
mommend-: No. The Commimeiion should deny 
Thrifty Call, Inc.'s Motion to Dismiae or, in the 
Alternative, to S t a y .  

rssue.3: Should this docket be closed? 
Kacommendation : No. If the Commission approves 
Staff's recommcndatron In Issue 2, this docket should 
remain open pending resolution of BellSouth's 
complaint. 

Should the Cornmiasion grant BellSouth 

: Yes. Thm Commission should grant 
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CHAIRMRN DEASON: We're going to come back 

to Item 6. 

HR. VACCARO: Commiseionere, Item Number 6 

ie Staff's recommendation to grant BellSouth's 

Motion for  Leave to File Supplemental Authority 

and to deny Thrifty Call'B Motion to Diamisa or, 

in the alternative, to ecay BellSouth's 

cornplainc. 

The parties are here to addresa the 

Cornmiasion. 

CHAIRMAN DEASON: Who should go firmt on 

thim item? 

MR. SELF: I guees I should, since it'e my 

mot ion. 

CHAIRMAN DEASON: V e r y  well. Mr. Self? 

MR. SELF: Thank you. Mr. Chairman. I ' m  

Floyd S e l f  with the Meaoer law firm, on behalf 

of Thrifty Call. 

With respect to Item 1 of the - -  or Issue 
1 o f  the Staff's recommendation. I believe that 

the North Carolina decieion is irrelevant to the 

ieeuee before you today. You must decide our 

Motion to Diemisa on the bamim of Florida l a w  

and BellSouth'. Florida tariff. so I aimply 
point that out. I don't know that tho North 
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Carolina decision ie relevant to Your 

decision-making. 

The real reaeon we're here is what's TSSUe 

2 in the Staff's recommendation. And in tarme 
of addressing our Motion to Dismiss, there's two 

basic questions that you need to anower. 

firot question, first and foremoot, is, when 

there is a PIU dispute. muat thero be an audit. 

The 

NOW, BellSouth goee to great lengtho in ita 

response to point aut that its tariff uses the 

word "may," that it may have an audit. And I 
agree, the sentence quoted by BellSouth doe8 

indeed say they may have an audit. 

read the entire relevant tariff sections, it 

becomes clear that the aantencc that BellSouth 

quotes from simply provides BellSouth with the 

option, the option of requesting an audit if it 

mimply wanta to audit. 

But when you 

If you read the rent of the tariff, you 
will find that Section E2.3.14(b) ( 4 )  

Specifically states that when there is a 

dispute, or if the Public Service Commismion 

questiono the IXC's PIU, then BellSouth will ask 

the IXC to provide the relevant PIU data, and 

that the data ahall be provided to, quote, an 
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independent auditor. 

AS you read further in the tariff, you find 

that thie audit becomes a precondition to 

€urther actions with respect to the IXC'S P I U .  

specifically, section E2.3.14Ld) la) provides 

first that the audit is the only basis for 

BallSouth to adjust the IXC's PIU. In other 

words. BellSouth cannot unilaterally adjust the 

carrier's PIU. Second, the audit in required, 

required, before BellSouth can backbill for a 

new PIU. 

In ehort, BellSouth'o PIU tariff proviaions 

constitute a compreheneive scheme for reporting 

and verifying PIU traffic. The problmm here ie 

that BellSouth failed to comply with ita own 

tariff. While BellSouth did advisa Thrifty C a l l  

that it wanted an audi t ,  BellSouth failed to 

follow through on thin requeet. 

An our Motion to Diamine dcmonstratee, to 

expedite the audit process, Thrifty Call 

repeated that Ernst 61 Young, BellSouth'e own 

auditore, conduct the audit at Thrifty Call's 

Cost. However, a0 time progresmed. BellSouth 

eventually took the position that because 

Thrifty Call intentionally misreported its PIU, 
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that BellSouch was not required to conduct an 

audit. In advising Thrifty Call of ita new 

poeition. BellSouth then formally withdrew its 

request far an audit and two weeks later filed 

the complaint that's now before you. 

The claim that Thrifty C a l l  intentionally 

miereported its PIU io particularly disturbing. 

There ie no intentional mioroporting exception 

within the PIU tariff. rndead, there is no 

tariff proviaion that authoritee Bellsouth to 

unilaterally change a PIU and backbill the 

entire alleged difference when the IXC disputes 

both the intentional miereporting claim and the 

new BellSouth-calculated P I U .  

Now, the law is very clear. BellSouth must 

adhere to its publiahed tariff. In a dispute 

like this, the machaniam created by the tariff 

to resolve the di8pute is tha audit. In fact, 

the tariff goes even further eo a6 to provide 

detailed procedures for reaolving disputes over 

even the audit itaelf, in case one carrier or 

the other is unhappy with the reeulte of the 

audit. On thie basio alone, BellSouth's 

complaint should be dismismd, becauee it €ailed 

to follow through on the audit, and its written 



A 
r-. 

2 

3 

4 

5 

5 

I 

R 

3 

10 

l i  

12 

1 J  

iil 

., '> 

16 

1 1  

, R  

1 Y  

2 0  

21 

2 2  

i j  

4 4 

i', 

withdrawal of the audit requeet should be held 

against BellSouth, not Thrifty Call. 

Now. I know that the staff recommendation 

correctly points out that if an auditor cannot 

be agreed upon, then the IXC ie obligated to 

submit the data to the Joint LEC Audit 

Committee. This is very clear in the tariff. 

However, Thrifty Call was never advised by 

BellSouth that it rejected Thrifty Call's 

selsctian of and agreement to pay for E&Y, 

BellSouth'a own auditor. Indeed, the only 

diapute was BellSouth's improper demands that 

Thrifty Call immediately pay BellSouth the 

amount BellSouth had unilaterally detarmined to 

be due, and BellSouth's requirement that the 

data be aubmitted diroctly to Bellsouth ar 

opposed to the independent auditor. 

Then, notwithetanding Thrifty Call'o waiver 

of a conflict in using ELY,  BellSouth spent 

several weeka allegedly seeking to reeolve the 

conflict of interest with E&Y, while Thrifty 

Call waited for word from BallSouth as to where 

to send the data. Thur, in our opinion, there 

never was a dioagreement with respect to the 

appointment of an auditor that would trigg-r the 
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requirement to submit the data to the Joint LEC 

Audit Committee. 

Further, BellSouth never advised Thrifcy 

call regarding the resolution of the ELY 

situation. Rather, BellSouth's final 

communication to Thrifty Call was that becauee 

by then BellSouth had determined that there wae 

an intentional misraporting, BellSouth was 

formally withdrawing its audit rsqueet. 

As I said at the beginning, there are two 

isauen you must resolve today, the firet being 

whether there in a PIU dispute, whether you must 

indeed have an audit. Quite simply, there ie a 

requirement for an audit when there is a dispute 

such am we currently have. And SO therefore, I 

believe that the appropriate courae would be to 

have the audit. That's what the tariff eaya. 

The second qucation, which is kind of 

unique i n  Thrifty Call's situation, is whether 

at thia point an audit io going to eerve any 

purpose or not. I believa it wam approximately 

April 10th Of thia year, Thrifty Call seopped 

sending any traffic to Bellsouth. P r i o r  to that 

point. Thrifty Call waa traneitioning traffic 

away from BellSouth ae Thrifty Call began 
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winding down ite operations. By letter dated 

July 10, 2000, Thrifty call advised this 

Commission that it was no longer doing busineee 

in Florida, and it requested that its 

certificate be canceled. 

If the audit started today, which ie in the 

third quarter of this year. and aeeuming it 

found an incorrect P I U ,  the tariff stateo that 

the resulting PIU from the audit shall be 

applied to the current quarter, the prior 

quarter, and the two following quarters. Well, 

quite frankly, other than the firot ten daya of 

April, which would be the oecond quarter of thie 

year, BellSouth basically gets a zero audit 

recovery. 

Now, the law is well settled that in 

Florida tariffs are to be strictly conmtruad 

against the carrier that published the tariff. 

Here, BallSouth failed to comply with it0 tariff 

by requesting an audit, delaying waiver of the 

conflict, then changing poeitions by declaring 

intentional miereporting and withdrawing its 

audit requcmt.. Thrifty Call did everything it 

could, beginning with the uee of BellSouth'e own 

auditor, to move the audit procrsa along before 
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it concluded its busineee and effectively W t n t  

out of busineas. 

Under these fact6 and BellSouth's tariff, 

you have no choice but to grant the Motion to 

Dismiss. While in the alternative we aek for  a 

stay to complete the audit, whether you diamise 

. -  whether you dismiss the complaint or whether 

you grant the stay, in either caae, BollSouth 

starts a new audit proccss that, if it results 

i n  a different P I U ,  really rill have no 

application, since Thrifty C a l l  hae gone out of 

business, and since the farthest back that the 

audit today could reach would be to the 

beginning of the second quarter of thie year, 

and there wae only ten daye of traffic at that 

time. 

Accordingly, we aak that you grant the 

Motion to Dismisa. And I'm available to answer 

any questions if you have them. 

CHAIRMAN DEASON: Thank you. BellSouth? 

MR. MQGIN: This is Michael Coggin on 

behalf of Bellsouth. 

Thin ia a very interesting means of 

supporting 1 motion to dismiss. The atandrrd of 

review for a motion to dimmiam is that the 
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Commission should take a l l  facta alleged in the 

complaint to be true, and then determine 

whether, if all those allegaciona were true, the 

complaint atatea a cause of action for purpoaes 

of conducting a proceeding. 

What Thrifty Call would have the Cornmiasion 

do instead ie eo regard ita aassrtions of,fact 

as true and then dimming the complaint, as 

Mr. S e l f  just put it, under these facts and 

under BellSouth's tariff. 

the mtandard that would apply to a motion to 

diemian. 

That' is preciuely not 

Taking his points in order, first, Thrifty 

Call anserts that under BellSouth'a tariff, 

there muat be an audit, disregarding the plain 

language of the tariff that nays BellSouth may 

requene an audit. The remedy of conducting an 

audit ie one that is put in place for the 

protection of BellSouth, and the word "may" 

clearly shows that the audit is optional. It is 

a remedy. It is not the only remedy. 

In reliance - -  or in an attempt to prove 
that the audit is the only remedy. Thrifty Call 

cites other portionn of the tariff that relate 

specifically to how an audit, if it is 
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conducted, shall be conducted. for example. 

atating that the audit ia the only bamia for 

adjusting the PLU and i m  the only basie for 

backbilling. Thome proviaions are taken from 

the portion of the tariff that describe. how an 

audit shall be conducted if an audit is 

conducted. They do not neccsmarily prove that 

an audit is the only  remedy that BellSouth may 

seek. 

The other claims that Thrifty Call makae 

are that it dieputas BellSouthla assertion that 

it intentionally miostated the PIU,  and it 

disputee BellSouth's amaertion of  backbilling 

the difference. Clearly, them are factual 

issuco that are in dispute. They do not 

demonstrate that ground9 exist to dismios the 

claim. In fact, they denonrtrate that the iesue 

has bean joined and that this Cornmiseion ahould 

hear it. 

Similarly, Thrifty Call claim. that 

BellSouth never advised it of ita rejection o f  

Ernst 6 Young and never advised it that it had 

withdrawn ita requeet for an audit. Theme too 

are factual aemertiona. These are things that 

should be hashed out in a hearing barnad on the 
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evidence before the Commisaion. They are not 

facta to be taken a# true .imply because Thrifty 

Call has aeaerted them. 

Mr. S e l f  aleo aeked whether an audit would 

serve! any purpoae. 

will no longer send traffic to BellSouth, and 

indeed intend6 to go out of bueineen in Florida. 

and that due to delay that haa been occasioned 

primarlly by Thrifty Call's rcfueal to provide 

the information and its motion. and other 

procedural maneuvcrings. that an audit, if it 

were conducted today, would not rceult in any 

recovery for  BellSouth becauae the improprieties 

that exioted were eo far in the past that 

BellSouch would have no chance to recover. This 

is one of the reason. why BmllSouth withdrow its 

audit request and brought thia complaint. It 

realized that pursuing an audit would probably 

take too long, based on how things were going 

between the parthe. 

He asserts that Thrifty Call 

In short, BellSouth supports the Staff's 

recommendation. Thi. Motion to Diomisa ehould not be 

granted. 

In fact, one of the ironiee of thie ie, a@ Staff  point8 

Out, although Thrifty Call relies chiafly on ita 

The Motion to Stay Phould not bming granted. 
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argument that the tariff requires an audit, aa Staff 

pointa out, Thrifty Call failed to follow the 

procedures t h a t  that optional audit would have required 

them to follow, namely, whather an independent auditor 

could be agreed upon or not, they were obliged, 30 daye 

after having received the request for an audit. to 

aubmic information to the Comielrion. They failed to 

do so. They claim that they failed to receive 

BellSouth's notice of ita withdrawal of the audit, Eo 

c lear ly ,  they could have had no reaaon €or not having 

done so. 

So even if the Commission were to decide 

that an audit were the only remedy, thin matter 

scill should not be diomiaoed for the reasons 

that Staff has mentioned in ita recommendation. 

For all of these reamonm, BellSouth 

believee that the Motion to Dismiss and the 

Motion to Stay ahould be deniad. 

CHAIRMAN DEASON: Qusstione? 

COMMISSIONER JABER: What's the moat 

8.11South hopam to achieve at the hearing by 

going forward with the hearing? 

MR. GOGGIN: We expect to ahow that Thrifty 

Call purpossly rnieotated ita percentage of 

interstate uaage for purposes of underpaying 
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BellSouth. 

COMMISSIONER JABER: What do you think the 

underpayment amounte to? Financially, what is 

the moat BellSouth hope8 to achieve? 

MR. GOCOIN: I ' m  sorry. I do not have that 

figure vich me today. 

COMMISSIONER JABER: Take your beet guces 

at weighing that amount with the cost of going 

to hearing. Which do you think would be more? 

MR. COGGIN: That'e diftLcult to estimate 

at this point. 

COMMISSIONER JABER: Has Staff recommended 

mediation or tried to mediate thio cane at all? 

MS. SZMMONS: I guess Stuff belicvee that 

chcra may be an opportunity - -  if the Commission 
doemn't dismiea this cornphint, we believe 

there'o an opportunity fo r  the parties to 

possibly brief aomc of the irauea. We've 

thought 8bout chat. Soma of the questions that 

Mr. Self raiees, I do think thoro are 8 o m e  

threshold questions that perhaps need to be 

addreamed prior to proceeding with any sort of 

technical hearing. I hadn't really thought 

about medirtion. 

The couple of iasues we identified were, i s  
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an audit the only remedy available to reeolving 

what is the correct PIU, which io a qusmtion 

Mr. Self raised, and if an audit ia completed, 

can the audit results be applied to a different 
time frame than specified in the tariff. 

wa.s an iesue Mr. self raised. So we hadn't 

thought about mediation, but I do think there 

are a couple of threshold iaoues that would need 

tO be addresmed, assuming the ComnisoiOn UOeEn'E 

dismier the complaint. 

That 

COMMXSSIONER JABER: When did your Client 

Give ma that date. atop doing businens again? 

KR. SELF: It's my underatanding it wam 

April loth. And that - -  
CHAIRMAN DEASON: You indicated April 10th 

wae the date that thoro waa no longer any 

traffic - -  
MR. SELF: Ooing to BellSouth. 

CHAIRMAN DEMON: Going to BellSouth. B u t  

you ala0 mentioned July the 10th as the data 

that you ceaaad doing businese in Florida? 

MR. SELF: That wan the date of the lettar 

requesting thAt the conpany'm certificate be 

canceled. 

COMMISSIONER JABER: Okay. When is the 

I 

I 

I 
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hearing echeduled? 

MS. SIMMONS: A hearing date haa not been 

met. 

COMMISSIONER JABER: You don't havs a 

ahadow date or anything like that? 

MR. VAcCARo: Not at thin point, no. 

COMMISSIONER JABER: commissioners, here'n 

what I would like to do. If you're responeive 

to thim,fino. Othmrwisc, I can move Staff .  But 

I think w e  should automatically be trying to 

resolve these kinds of camam through mediation, 

tmpecially in light of the fact that Thrifty 

Call is out of businees, and I think that 

BellSouth and Thrifty Call both recognize that 

the coats aesociated with going to hearing 

cannot be lese - -  cannot be lesm than what 
you're talking about. I think I'm saying that 

correctly. In other words, wh8t you h8va to 

gain probably ie minimal if you go to hearing as 
opposed to trying to remolva thin through 

mediation. 

But tho point in, there i s  no otatutory 

time frame. You have nothing eo 108. by 

attempting mediation. And I think it's within 

our discretion to requeet that mediation be 
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scheduled, because under the Uniform Rulee we 

can do that. 

MS. SIMMONS: Commissioner Jaber, Igue8s 

tho only response I might have - -  we could try 

that. I have a little bit of concern, because 

do think there are soma kind of threshold legal 

issues. So I guess I'm uncertain how well 

mediation would work. We could try it. 

COMMISSIONER JABER: Well, see, that'8 the 

beauty of  mediation. And I feel  like I'm saying 

this over and over again. You never have to 

reach those questions. You jure reeolvc the 

dispute by allowing the partiem to come up with 

their own solution. 

But schedule - -  the alternative in, we have 
a shadow date for hearing, and i f  mediation 

doaan't work, we've got a hearing scheduled. 

CKAIRMhN DEASON: Let me o8y, I tend to 

agree that there ara aituationr where mediation 

m8kea sense, but I think it'a incumbent upon the 

parties to make that judgment. I don't think we 

sitting here today can say mediation is the 

answer to this problem. I think we have the 

responsibility - -  if we agree that this matter 
should nor be diemis8ed. we need to go ahead and 

1 
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make arrangements to procese it. NOW, we may 

can build moms time into our scheduling or 

whatever if the parties are no inclined to 

mediate. I mean, I would hate to -.- by the way 

to echedula it to foraclooe that. 

But I chink we just nesd to proceed ahead. 

I think the message has been eent, and if the 

parties think it's in their beat ineareats 

economically or tor whatever other reamon to 

mediate, hopefully they will avail thsmaelvea of 
that opportunity. 

MR. GOGGIN: Commi8aioncrs, for BellSouth'o 
- -  

COMMISSIONER JACOBS: Before YOU - -  
Commi8sioner Jaber, what I take - -  your motion 
is to grant the stay to allow the time? 

COmISSIONER SABER: No. ACtU8lly, I think 

Chairman Demon ha8 an oxcellent point. My 

point in, Staff i m  rocommending that you go 

forward with the hearing. I have no problem 

echeduling the matter for a hearing, but 

encouraging mediation. I agree. I agree. It'a 

not that I want to force mediation on partiee, 

but it's an option that perhaps we need to etart 

reminding parties that they have. 
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COMMISSIONER JACOBS: I'm sorry, 

M r .  Goggin. 

MR. GOGGIN: Commienioners, I wan jusc 

going to m y ,  for BellSouth's part, we would 

welcome mediation. but we would like to have a 

hearing CIcheduled, and we believe that would 

alno help to make the parties more likely to 

eucceemfully mediate. 

COMMISSIONER JABER: I can move Staff. 

COMMISSIONER JACOBS: 1 would only add that - -  I 
would amk that we - -  that Staff participate in the 

mediation i f  it were to occur, because I do believe 

this ie an excellent opportunity for mediation. I 

agree with Commismioner Jaber on that, and particularly 

in light of the circumstances here where this company 

ie no longer oparating in the state, and it'm apparent 

an absolute remolution of this won't yield very much i n  

economic terms. I think this i s  a particularly - -  I 
don't see any great lsgal principlcm that can be 

eetablished in this case, no I think we could look very 

clearly to mediation am a way of rsaolving this without 

a great deal of pain to the parties. So I'll mecond 

chat motion, but again joining in Commismioner Jaber'o 

ineight. 

CHAIRMAN DEASON: Okay. It hao boen moved 
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and eeconded. All i n  favor say ‘lay.. I( 

COMMISSIONER JACOBS: Aye. 

CHAIRMAN DEASON: Aye. 

COMMISSIONER JABER: Aye. 

CHAIRMAN DEhSON: Show then Item 6 in 

approvcd. 

(Conclumfon of conridecation of Itcm.6 i 
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