STATE OF FLORIDA

ORIGINAL

DIVISION OF LEGAL SERVICES
NOREEN S. DAVIS

DIRECTOR

(850)413-6199

Public Serbice Commission

October 3, 2000

Commissioners:
J. TERRY DEASON, CHAIRMAN
E. LeON JAacoOBS, JR.
LiLA A. JABER
BRAULIO L. BAEZ

Mr. Leon J. Beekman, President
Pine Lakes Estates Homeowners Association
19799 Frenchman’s Court

“North Fort Myers, Florida 33903

Re:  Docket No. 000277-WS - Application for transfer of facilities and Certificates Nos.
353-W and 309-S in Lee County from MHC Systems, Inc. d/b/a FFEC-Six to North
Fort Myers Utility, Inc., holder of Certificate No. 247-S; amendment of Certificate
No. 247-S; and cancellation of Certificate No. 309-S.

Dear Mr. Beekman:

I am writing in response to you letter dated September 24, 2000. First, the final hearing is
currently scheduled for May 31 and June 1, 2001. Second, I have enclosed a copy of Rule
28-106.201, Florida Administrative Code, because the rule cited in the Commission's intervention
rule no longer exists. Apparently, when the Uniform Rules of Procedure were enacted the
Commission's intervention rule was not fully updated. Therefore, please be guided by Rules
25-22.039 and 28-106.201, Florida Administrative Code.

If you have any questions, please contact me at (850) 413-6185.

Sincerely,
AN

D. Tyler Van Leuven

Staff Attorney w
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Specific Authority 120.54(5) FS. Law
Implemented 120.569, 120.57 FS.
History—New 4-1-97.

28-106.110 Service of Papers, Unless
the presiding officer otherwise orders,
every pleading and every other paper
filed in a proceeding, except applica-
tions for witness subpoenas, shall be
served on each party or the party’s rep-
resentative at the last address of
record.

Specific Authority 120.54(5) FS. Law
Implemented 120.569, 120.57 FS.
History—New 4-1-97.

28-106.111 Point of Entry into Pro-
ceedings and Mediation.

(1) The notice of agency decision
shall contain the information required
by Section 120.569(1), F.S. The notice
shall also advise whether mediation
under Section 120.573, F.S,, is available
as an alternative remedy, and if avail-
able, that pursuit of mediation will not
adversely affect the right to adminis-
trative proceedings in the event media-
tion does not result in a settlement.
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(3) An agency may, for good cause
shown, grant a request for an extension
of time for filing an mmll pleading.
Requests for exten
filed with the a
cable deadline. Such requests for emn-
sions of time shall contain a certificate
that the moving party has consulted
with all other parties, if any, concern-
ing the extension and that the agency
and any other parties agree to said ex-
tension. A timely reguest.for.extansion

of simeshall tall Lhasnningefsivetime
pericd for.fling-apesictomanvibthe re-
questkisastedsiipon.

(4) Any person who receives writ-
ten notice of an agency decision and
who fails to file a written request for a
hearing or mediation within. 21 days
waives the right to request a hearing
or mediation on such matters.

(5) The agency may publish, and
any person who has timely requested

8

mediation may, at the person’s own ex-
pense, cause the agency to publish, a
notice of the existence of the mediation
proceeding in the Florida Administra-
tive Weekly or in a newspaper of gen-
eral circulation in the affected area. The
mediation notice can be included in the
notice of intended agency action.

(a) The notice of the mediation
proceeding shall include:

1. A statement that the media-
tion could result in a settlement
adopted by final agency action;

2. A statement that the final ac-
tion arising from mediation may be dif-
ferent from the intended action set forth
in the notice which resulted in a timely
request for mediation;

3. A statement that any person
whose substantial interests may be af-
fected by the outcome of the mediation
shall within 21 days of the notice of
mediation proceeding file a request
with the agency to participate in the
mediation; and

4. An explanation of the proce-
dures for filing such a request.

(b) The notice’shall also advise
that in the absence of a timely request
to participate in the mediation, any
person whose substantial interests are
or may be affected by the resuit of the
mediation waives any right to partici-
pate in the mediation, and that waiver
of participation in the mediation is also
a waiver of that person’s ability to chal-
lenge the mediated final agency action
pursuant to Chapter 120, F.S.

(6) If mediation does not result in
the settlement of the administrative
dispute, the agency shall, within 7 days
of the conclusion of the mediation, ad-
vise all participants in writing of the
right to request, within 14 days, an
administrative hearing pursuant to
Sections 120.569 and 120.57, F'S.
Specific Authority 120.54(5) FS. Law
Implemented 120.569, 120.57, 120.573
FS.

History—New 4-1-97.
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".ﬂ\ ; Initiatjoss. of Proceed-

(1)  Unless otherwise provided by
statute, initiation of proceedings shall
be made by written petition to the
agency responsible for rendering final
agency action. The term “pagisien” in-
cludes any document that requests an
evidentiary proceeding and asserts the

existence of a disputed issue of mate-
rial fact. Each petition shall be legib!
and on 8% by 11 inch white paper.

less printed, the impression shali be v..
one side of the paper only and lines
shall be doublespaced.

(2)  All petitions filed under these
rules shall contain:

(a) The name and address of each
agency affected and each agency’s file
or identification number, if known;

(b} The name, address, and tele-
phone number of the petitioner; the
name, address, and telephone number
of the petitioner’s representative, if any,
which shall be the address for service
purposes during the course of the pro-
ceeding; and an explanation of how the
petitioner’s substantial interests will be
affected by the agency determination;

(¢) A statement of when and how
the petitioner received notice of the
agency decision;

(d) A statement of all disputed is-
sues of materiaj fact. If there are none,
the petition must so indicate;

(e) A concise statement of the ul-
timate facts alleged, as well as the rules
and statutes which entitle the peti-
tioner to relief; and

() A demand for relief.

(3) Upon receipt of a petition in-
volving disputed issues of material fact,
the agency shall grant or deny the pe-
tition, and if granted shall, unless oth-
erwise provided by law, refer the mat-
ter to the Division of Administrative
Hearings with a request that an admin-
istrative law judge be assigned to con-
duct the hearing. The request shall be
accompanied by a copy of the petition
and a copy of the notice of agency ac-
tion. ‘

(4) A petition may be dismissed if
it is not in substantial compliance with
subsection (2) of this rule or it has been
untimely filed. Dismissal of a petition
shall, at least once, be without preju-
dice to petitioner’s filing a timely
amended petition curing the defect,
unless it conclusively appears from the
face of the petition that the defect can-
not be cured.

(5) The agency shall promptly
give written notice to ail parties of the
action taken on the petition, shall state
with particularity its reasons if the pe-
tition is not granted, and shall state t-
deadline for filing an amended petits
if applicable.

Specific Authority 120.54(5) FS. Law
Implemented 120.569, 120.57 F'S.
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25-22.0375 Pleadings.
Specific Authority: 120.53, F.S.
Law Implemented: 120.53, F.S.
History--New 12/21/81, Formerly 25-22.375, Repealed 05/03/99.

25-22.0376 Reconsideration of Non-Final Orders.

(1) Any party who is adversely affected by a non-final order may seek
reconsideration by the Commission panel assigned to the proceeding by filing a
motion in support thereof within 10 days after issuance of the order. The
Commission shall not entertain a motion for reconsideration of an order disposing
of a motion for reconsideration.

(2) A party may file a response to a motion for reconsideration within 7 days
after service of the motion for reconsideration.

(3) Failure to timely file a motion for reconsideration or a response shall
constitute a waiver of the right to do so.

(4) Any motion or response filed pursuant to this rule shall contain a
concise statement of the grounds therefor and the signature of counsel or other
person filing the motion.

(5) Oral argument on any motion filed pursuant to this rule may be granted
at the discretion of the Commission. A party who fails to file a written response
to a point on reconsideration shall be precluded from responding to that point
during oral argument.

Specific Authority: 350.01(7), 350.127(2), P.S.
Law Implemented: 120.569, 120.57, P.S.
History: New 9/3/95, Amended 7/11/96.

25-22.038 Prehearing Officer; Prehearing Statement; Prehearing Conferences;
and Prehearing Order.
Specific Authority: 120.53, F.S.
Law Implemented: 120.53, PF.S.
History: Transferred from 25-2.68 and Amended 12/21/81, forwmerly 25-22.38, Amended
09/03/95, Repealed 05/03/99.

28-2%, r'Igfg;v-nliqn. Persons, other than the original parties to a pending
proceediﬂg; wﬁb ave a substantial interest in the proceeding, and who desire to
become parties may petition the presiding officer for leave to intervene. Petition
for leave to intervene must be filed at leave five (5) days before the final
hearing, must conform with Commission Rule 25-22.036(7)(a), and must include
allegations sufficient to demonstrate that the intervenor is entitled to
participate in the proceeding as a matter of constitutional or statutory right or
pursuant to Commission rule, or that the substantial interests of the intervenor
are subject to determination or will be affected through the proceeding.
Intervenors take the case as they find it.

Specific Authority: 350.01(7), 350.127(2), F.S.
Law Implemented: 120.53, F.S.
History: Transferred from 25-2.34 and Amended 12/21/81, formerly 25-22.39.

25-22.040 Notice of Hearings.
Specific Authority: 120.53, F.S.
Law Implemented: 120.569, 120.57, F.S.
History: New 12/21/81, formerly 25-22.40, Repealed 7/11/96.

25-22.0405 Notices of Hearing.

(1) The Commission will require public utility in a proceeding to publish
additional notices of hearing in newspapers of general circulation in the area
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