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Submitted for Filing: October 19,2000 

FPC’S RESPONSE IN OPPOSITION TO 
PANDA’S PETITION TO INTERVENE 

Florida  Power Corporation (“FPC”) by and through  undersigned counsel hereby files its 

response in opposition to Panda Energy International, Inc., including  Panda Leesburg, L.L.C. 

’ * -‘(hereinafter collectively  “Panda”)  Petition to Intervene in FPC’s . .  

need proceeding.’ 

Introduction 

Panda seeks to intervene in  this proceeding as a  “rejected  bidder” claiming a right to 

contest the outcome of FPC’s RFP selection process.  As  explained in detail below, Panda does 

not  have  automatic standing to intervene in  this need case  as a “rejected bidder” and cannot 

satisfy the substantial interests test applicable to all intervention  requests. This is true because 

Panda never submitted a bid that this  Commission  could  legally  approve or-therefore-that 

FPC could appropriately accept.- 
. .  

- 

--) Since  Florida law does not permit this Comi&ion 
- -. 
_- = 

to issue a favorable determination of need for an IPP’s power plant unless a retail utility has a 

specific,  committed  need for &l of the electric power to be  generated by the proposed plant, 

Panda’s bid was not legally viable, and FPC could not  have  appropriately accepted it.  Panda’s 

’ In accord with In Re: Application for Amendment of Certificate No. 427-W to  Add Territory in Marion County 
by Windstream  Utilities  Company, 97 FPSC 4:556, FPC is entitled to respond to  Panda’s Petition to Intervene as a 
motion and is requesting  that it be denied. If Panda is granted intervention, FPC reserves its  right to move to dismiss 
Panda at any  time  during  these proceedings. DOCUMrh!’ biljFj[![[i-D/~~TE 
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substantial . .  . .[nte_rests cannot be affected by any  review by the  Cqmmission of its factual viability 
* -  - . .  

.- .. - .ULr - -1 

- - -  , p::> 
in  this  need  proceeding  since  its lack of legal viability has already  been determined conchs?  ely 

by the  Florida  Supreme Court. 

Argument 

In  its  Petition  to Intervene, Panda  contends that Commission  Rule 2522.082 (the “Bid 

Rde”) by  negative  implication  suggests that Panda has  an automatic  right to intervene in  FPC’s 

need  proceeding  because  Panda  was a “participant”  in FPC’s RFP process. Panda is mistaken. 

While the Bid Rule  makes  clear who may intervene,  it  does  not affirmatively confer standing . 

on  any other  person.  Thus,  the Bid Rule  states: -+. - 

I 

. 
I -. 

The  Commission  shall not allow  potential  suppliers of capacity who were not 
participants to contest the  outcome of the  need  selection process in a power  plant 
need determination proceeding. 

Rule 25-22.082 (S), F.A.C. (emphasis added). 

Thus, Panda  must demonstrate - like  any  other  would-be  intervenor - that it is entitled to 

participate  in  this  proceeding under the  usual  intervention  standard. In this connection, Panda 

must show (which  it  cannot) that its  substantial  interests  will be affected in this proceeding, in 

that (1) it will  suffer  injury  in fact of  sufficient  immediacy to warrant a hearing, and (2) that the 

injury  is  of  the  type or nature that the  proceeding is designed to protect. E.g., A.uico Chemical. 
_ .  

Co. v.  Department of Environmental Regulation, 406 So, 2d 478,482 (FIa.  2d DCA 1981),Ti-- 
.- - 

rr 

review  denied, 415 So. 2d 1359 (Fla. 1982). Panda  cannot  make  this showing. This is because 

Panda’s bid was  grounded  in  a  now  decidedly  illegal  merchant  plant  giving FPC no choice but to 

’ reject  Panda’s bid under  the 

FPC initially evaluated  Panda’s bid on its terms as reflected in the confidential testimony of John’B. Crisp, As 
discussed in detail below,  however, by the time FPC made its selection,  favorable action by this Commission on- 
Panda’s proposed  power  plant was legally foreclosed by the Supreme Court’s decision in the  Garcia case. See infia 
p.4. 



utility should  have, but did not, accept the  would-be intervenor’s rejected bid. Panda’s Petition 

at 3-4; see In re  Joint petition to determine need for  electric  power plant to be located in 

Okeechobee County by Florida Power and Light  Company and Cypress Energy Partners, 

Limited Partnership, 92 FPSC 8: 18 (1 992); In re: Joint  petition to determine need for electric 

power plant to  be located in Okeechobee County  bv  Florida  Power and Light Company and 

’ Cypress  Energy  Partners, Limited Partnerihip, 92 FPSC 8: 376 (1992). It would  not serve  the , . . , 

would-be  intervenor’s legitimate interests to  argue  that  some  other bidder’s proposal present& .. 

the best alternative  to  the  one the utility ultimately  selected. 
--.__ - _I 

Further, Panda concedes in its Petition  to  Intervene  that  a would-be intervenor is bound 

by  the  proposal  that it offered to the utility during  the RFP process. As Panda puts it, “the 

investor-owned  utilities successfully argued at the  Bidding  Rule workshops that IPPs should not 

be allowed to sandbag them at their need detemination with offers of lower cost capacity unless 

that offer had been  timely made and evaluated at the  same  time as all other supply-side 

alternatives. To do otherwise, the investor-owned utilities argued was to undermine the  integrity 

of the  entire RFP process itself.” Panda’s . -  Petition, at 4. 
-.- - .  .._.... - .- . 

Accordingly,  by its  own admission, .Panda may  seek  to intervene in this proceeding &jly Fg 

to show that the  power  supply proposal that Panda  made  during  the FWP process actually offered 

FPC the best proposal available. It is  revealing  that  Panda  has not even alleged in its Petition to 

Intervene that this was the  case. Although Panda  alleges that “the Hines Unit 2 plant is  not  the 



most cost-effedtie means” of meeting FPC’s need  (Panda’s  Petition,  at 6)’ Panda nowhere _- -  

alleges that its own proposal was the best alternative  available to FPC. 

. :-r. 
- .  -- d 

.7 % - 

- -  , +3;.: 
.,.,. 

There  is good reason for this: As a  matter of law, whether or not  Panda’s bid was the 

least-cost  alternative  (and it most assuredly was not), Panda’s  proposal was indisputably not the 

most  cost-effective  proposal available to FPC. Indeed, as a matter of law, by the time FPC made 

its  selection  favorable action by this Commission on Panda’s  proposed  power plant was legally 

foreclosed by the  Supreme Court’s decision in Tampa  Electric Co. v. Garcia, 25 Fla. L. Weekly 

’ S294 (Fla: Apr; 20, ZOOO), Tevised, Fla. L. Weekly - (Fla. Sept:28, 2000) (“Duke”). 

In its Petition  to Intervene, Panda admits  that  it responded to FPC’s RFP by offering-& 
. - . - -. 

supply a part of FPC’s need from its proposed Panda  Leesburg Power Partners, L.P., (“Panda 

Leesburg”) 1,000 MW power plant, further acknowledging that “Panda Energy has a need 

determination  application for this power plant currently  pending at the Commission.’’ Panda’s 

Petition, at 2 & n. .2. What Panda fails to discuss  is  that the Panda-Leesburg need application 

seeks  a  determination of need to build a 1000 MW “merchant plant.” See Panda’s Petition for 

Determination of  Need, 7 26, attached hereto as Ex. A. 

Specifically,  in making its proposal to FPC,\\B 



-e - -  -PA 
Testimony of John B. Crisp at pp. 3-4). .,.,- .- 

~- 

The Supreme Court i n  the Duke case took pains  to  make  clear  that an IPP could not 

bootstrap what was largeIy a merchant plant into the  Florida  Electrical  Power Plant Siting Act 

and  Section 403.5 19, Fla. Stats., by  committing pal? of the plant to a Florida utility, as some kind 

of anchor tenant. Precisely to avoid  dealing  with such gamesmanship and to avoid having to 

determine in case  after  case “how nluch is enough?” the  Court  explicitly and repeatedly stated 

that “[a] detemination of need is presently  available only to an applicant that has demonstrated 

that a utility or utilities  serving retail customers has specific  committed need for all of the electric 

power to be  generated at a proposed plant.” (Slip Op., p. 13) (emphasis  supplied); id. at 17~;: F F  

(existing law “was not intended to authorize the determination  of  need for a proposed power . 

- - .  - _  - 

plant  output that is not fL1lly conmitted to use by Florida  customers  who purchase electrical 

power at retail rates”). 



.. .- - And Pmia  quite  clearly offered to commit  considerably less than “all” of its proposed . -  . -- - .- . 
. 

- - +  

power plant(s) to FPC or any other Florida utility. 

Accordingly,  in responding to FPC’s RFP, Panda failed  to  offer a legally viable proposal. 

That being  the  case, FPC had no choice but to reject it, and nothing that happens in this need 

proceeding  can  properly change that outcome. Therefore,  as  a  matter  of law, Panda’s  substantial 

interests will not be affected by the outcome of this  proceeding. And by the  same token, Panda’s 

disappointment  is not of the type or nature that this  proceeding  may  properly protect. 

Finally, Panda’s Petition does mot place into  issue  factual  matters that have to be resolved 

at the final hearing.  Even putting to one  side  Panda’s  failure  even to include adequate ?:... 

allegations  in its Petition, the facts concerning Panda’s bid are frozen in  time and scope to the 
. . _- L A .  

proposal that Panda  actually made to FPC during; the RFP process. Those facts cannot change. 

(Thus,  this  situation  is markedly different from the  fluid, ill-defined Calpine case, currently 

pending  before  the  Commission in Docket No. 000442-EI). As we  have discussed, Panda  itself 

concedes  in  its  Petition that rejected bidders or  other  would-be suppliers are not permitted to 

“sandbag”  the  utility with proposals that differ from proposals  actually presented during the RFP 

process. In fact, in  denying FPC’s request for a waiver of the bid rule  with respect to Hines 2, 

this  Commission emphasized precisely this point, making clear that by pursuing the process 

on this  Plant-FPC  could avoid the risk of having to  confront  “eleventh-hour proposals” at a, I.’: 
- 
- .  

F F  

subsequent need hearing. In re Florida Power Corporation, PSC-99-0232-FOF-EI (PSC Feb. 9, 

1999). 

This is significant because, as we  have  explained, in response to the RFP,- 



prospect of having  to  seek approval to build  a  plant that plainly  could not be permitted consistent . 

with  the  Supreme Court’s recent directive that “[a] determination of need  is presently available 

- only to an applicant that has demonstrated that a  utility  or utilities serving retail customers  has 

specific  committed need for all of the  electric  power to be generated at a proposed plant.” -&-. 

Tampa Electric  Co. v. Garcia, (Slip Op., p. 13) (emphasis  supplied).  Even  if the Commission 

- .- - .  - -. 

perceives  some  ambiguity in that standard,  under no stretch of the  imagination can the Panda 

proposal  be  deemed to fulfill it, as  a  matter of law. 

In this  instance, therefore, the  application of the  Garcia  case  presents  strictly an issue of 

because  the  facts cannot change.  There is  nothing that can  be  developed in the final hearing 

through  cross-examination or otherwise  that  can have any bearing on the legal decision that the 

Commission  must  make. And based on  what is within  the  four  corners  of Panda’s Petition and 

the  nature  of the proposal that Panda  made at the time,  it  is  abundantly  clear that Panda  cannot 
- _  - _ .  - 

maintain in this  proceeding that it presented a legally  viable  proposal  to FPC. Because the:=, - =p. 

viability of Panda’s proposal has already  been  foreclosed by controlling  Supreme Court 

authority,  nothing that happens in this  case can flirther affect Panda’s substantial interests. 



Conclusion \ \  

- -  . . .  

For the  foregoing  reasons,  Panda’s  Petition to Intervene should be denied. 

ROBERT A. GLENN 

Respectfully  submitted, 

Director,  Regulatory Counsel Group Florida Bar No. 622575 
FLORIDA POWER CORPORATION JAMES MICHAEL WALLS 
P.O. Box 14042 . JILL H. BOWMAN 
St. Petersburg, Florida 33733, CARLTON, FIELDS, WARD, Telephone: 
(727) 820-5 184 . EMMANUEL, SMITH & CUTLER, P.A., 

Post Office Box 2861 
St. Petersburg, FL 3373 1 
Telephone:  (727) 82 1-7000 
Facsimile: (727) 822-3768 

Facsimile: (727) 820-55  19 --.. T ’  

- _  .--.__ 
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I HEREBY CERTIFY THAT a  true and correct copy of the redacted and unredacted 
forms of the  foregoing have been furnished by hand  delivery to Suzanne Brownless, as counsel 
for Panda  Energy International, Inc. and that the  redacted form has  been furnished by U.S. Mail 
to all other  interested  parties of record as listed  below on this lgth of ctober, 2000, t " 

Attdrney 

PARTES OF'RECORD: * 

-L. 
5 

Deborah  Hart, Esq. Buck  Oven 
Division of Legal  Services  Siting  Coordination  Office 
Florida  Public  Service  Commission  Department of Environmental Protection 
Gunter  Building 2600 Blairstone  Road 
2540 Shumard Oak Boulevard Tallahassee, FL 32301 
Tallahassee, FL 32399-0850 

- .  .-__ 

Myron Rollins 
Black & Veatch 
P.O. Box 8405 
Kansas City, MO 641 14 

Paul Darst 
Strategic  Planning 
Department of Community  Affairs 
2740 Centerview  Drive 
Tallahassee, FL 32399-2 IO0 
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1 In Re: Petition for Determination ) 
of Need for an Electrical Power Plant  in ) DOCKET NO. 
Lake County by Panda - .  Leesburg 1 
Power Partners, L.P. ) 

PETlTION FOR DETERMINATION OF NEED 

FOR AN ELECTRICAL POWER PLANT 

. Panda Leesburg Power Partners, L.P., (“Panda Leesburg”) hereby respectfully 
L 

petitions the Florida Public Service Commission (“FPSCI’ or “Comrnission“-)-.for an 

affirmative determination ,of need for the Panda Leesburg Power Project (“the Project”), I 

which is a natural gas fired, combined cycle power plant that will .be located in Lake 

County, Florida, together with an associated natural gas lateral pipeline and the directly 

associated transmission facilities that .will connect  the Project to the Florida electric 

transmission grid. This petition  is fited pursuant to the Florida Electrical Power Plant 

Siting Act, Sections 403.501 -403.51 8, Florida Statutes (“the Siting Act“), Section 

403.51 9, Florida 

25-22.081, Florida 

The Panda 

L r  

Statutes, - and Commission Rules 25-22.036, 25-22.080, and 

Administrative Code. 
c 

Leesburg Power Project will have a net output capability :f 1,000 

megawatts (“MW”) at IS0 temp,erature and humidity conditions (1,100 MW summer 

and 1 , I  50 MW winter) and will consist of four advanced technology, combustion turbine 

generators, four  matched heat recovery steam generators, and two steam turbine 

generators. The Project is expected  to achieve commercial in-sewice status by May, 

2003. The Project will be connected to the Peninsular Florida transmission grid at the 

a 



Central Florida Substation of Florida Power Corporation ('FPC"). Approximately 2,000 

feet .bf 230 kV transmission line will be constructed to  interconnect to an existing FPC 

230 kV transmission line which ties into FPC's Central Florida Substation -adjacent to 

Panda Leesburg's site. Additionally, Panda Leesburg is exploring the possible 

construction of a 500 kV transmission line, approximately two miles in length, which will 

tie into an existing FPC 500 kV line that interconnects to the FPC Central Florida 

. :- --. p I. 

- .  

Substation. 

Accompanying  this Petition are' Exhibits describing Panda Energy International, 

Inc, ("Panda Energy"); Panda Leesburg Power Partners, L.P.,. the Project site, the 

. *  Project and its operating characteristics, the permitting and construction schEdules -for 

the Project, and the Project's electrical interconnection to the Peninsular Florida 'grid. 

The Exhibits also demonstrate Florida's need for the power and the cost-effectiveness 

of the Project to the Florida Grid, the reliability benefits that the Project wil l  provide to 

Peninsular Florida, the consistency' of the Project with Peninsular Florida's projected 

power supply needs, and the fuel savings, economic, and environmental benefits that 

the 'Project will provide. The Exhibits also discuss the alternative generation 

technologies considered by Panda teesburg, and the cost-effectiveness of the Project 

both to Panda teesburg and as an additional power supply resource for Peninsular 

Florida. r * 

In accordance with Rule 25-22.080(1), F.A.C., Panda Leesburg has submitted 

this petition to the FPSC before filing its application for site certification pursuant to the 

Siting Act. 

2 



PROCEDURAL BACKGROUND AND INFORMATION 

1 * ,  .The name and address of the Petitioner is ag follows: ' L  - - - *  

, .  
I .  Steven W. Crain, P. E. 

Panda Leesburg Power Partners, L.P. 
4100 Spring Valley, Suite 1001 
Dallas, Texas 75244 

2. All pleadings, motions, orders, and other documents directed to the Petitioner 
are to be served on the following: . . . 

Suzanne Brownless, Esq., and 
Suzanne F. Summerfin, Esq. 
131 1 -B Paul Russell Road,  Suite 201 
Tallahassee, Florida 32301 

and 

Steven W. Crain, P.E. 
Panda Leesburg Power Partners, L.P. 
41 00 Spring Valley, Suite 1001 
.Dallas, Texas 75244 

THE PETITIONERS 

3. Panda Leesburg  Power Partners, L.P., ("Panda Leesburg"). is a public utility 

under  the Federal Power Act, I6 U.S.C.S. Section 824(b)(1) (1994). Panda Leesburg 

will build, own, and operate the Project and will market the Project's capacity, 

approximately 1,000 MW, and associated energy to other  utilities under negotiated 

arrangements entered into pursuant to Panda Leesburg's rate schedule approved by 

the Federal Energy Regulatory Commission ("FERC")).' F 

L 

4. Panda Leesburg qualifies as an exempt wholesale generator ("EWG") under the 

Public Utility Holding Company Act of 7 935. 15 U.S.C.S. Sections 792-5a (1 994 & 

' All wholesale power transactions between utilities  that are interconnected,  either  directly  or indirectly, to 
transmission  facilities that transmit power across state lines are transactions in interstate commerce subject  to the 
regulatory  jurisdiction of the federal Energy Commission. See Federal  Power Comm'n v. Florida Power & Licrht Co., 
404 U.S. 453,463 (1971)' wherein  the U.S. Supreme Court upheld  the Federal  Power  Commission's jurisdiction over 
the transmission of power, at wholesale, by Florida Power & tight over Fiorida Power Corporation's lines on the 
ground  that the electrical  energy  thus  transmitted 'commingled" in interstate  commerce. See also 16 U.S.C.S. 
Section 824(e)&(b)( 1) (1 994). The Project filed for FERC market-based  rates  on March 3, 2000. 

3 



Supp. 1997). Panda Leesburg filed its application for EWG status with the FERC on 

January-28, 2000: As an EWG, Panda Leesburg will be prohibited by the P-tblic Utility 

- Holding Company Act of 1935 from making retail sales of electricity from  the - reject.' h. 

- . - -. 
I 1 R;.* 

Energy has been an active player in the domestic merchant power  industry. Most 

recently, Panda Energy has closed on the financing of two merchant facilities in Texas 

through its Texas Independent Energy, L.P. ("TlE) joint venture with' PSEG Global. 

'The first, Guadalupe Power Partners, L.P., is a 1,000'MW gas-fired facility currently 

" under construction in Guadalupe County, Texas, with commercial operations'e3ppected 
I 

in December, 2000. The second project is the Odessa-Ector Power Partners project, a 

1,000 MW gas-fired facility near Odessa, Texas that is expected to come on-line in the 

summer of 2001. Panda Energy also developed the Lamar Power Partners project, a 

1,000 MW gas-fired facility in Paris, Texas, in which a majority ownership interest was 

sold to FPL Energy prior to financial closing. The. last greenfield project currently in 

development by TIE is the Archer Power Partners ptoject, a 1,000 MW gas-fired project 

that will  have the first 500 MW phase financed in the second quarter of 2000, 

6. Panda Energy also has extensive development activities outside of Texas,.with 

approximately 4,700 MW scheduled to be financed by the end of the year 200z The 

Union Power Partners project is a 2,700 MW gas-fired facility located outside of El 

Dorado, Arkansas that is scheduled to reach financial close in the third quarter of 2000. 

The Oneta Project is a 1,000 MW gas-fired facility that will be located outside of Tulsa, 



project--a-Z,OOO :-  "I gas-fired project in Southwest Arizona, with the first 1,000 .. MW . - - -  
. .  

phase scheduled for financial close in late 2000. 

7. The total projected  construction cost of the Project is $385 million. This amount 
- -  

includes a $12 rnillidn switchyard cost as well as an $8 million cost to connect with 

FPC's transmission system. 

8. The Project will be financed through debt instruments issued to the bank markets 

and institutional investors, along with an equity investment by Panda Energy. The 

. capital structure will be optimized based upon the existing environment-in the. debt 

markets, and Panda Energy's corporate c.Onsiderations, and the project itself. b n d a  
- _. . 

Energy has earned a reputation in the banking community for developing strong 

projects with all of the necessary ingredients for a successful financing. 

9. Panda Energy is also currently developing a 1,000' MW gas fired, combined 

. cycle power plant located in St.- Lucie County,  Florida, through its wholly-owned 

subsidiary, Panda Midway Power Partners, L.P. More detailed information regarding 

Panda Leesburg and the Project structure is contained  in the Exhibits. . 

THE PROPOSED POWER PLANT 
. .  

10. The proposed Panda 'Leesburg Project will be a natural gas fired, cpmbiried 

cycle generating plant with 1,000 MW of net generating capacity at IS0 ternberatwe 
- 

. and relative humidity. The Project's rated winter capacity wit1 be 1 ,I 50 MW and its rated 

summer capacity will be 1,100 MW. The Project will consist of four F series (GE Frame 

7FA or equivalent) combustion turbine generators, four heat recovery steam generators 

("HRSGs"), and two steam 

process and makeup water 

turbine generators (''STG"). The Project will obtain its 

from a variety of sources including a City of Leesburg 

5 



wastewater treatment  plant. The Project  will  use  cooling towers to dissipate excess 

.- heat. L - ’  . t, -_ . . p 
-..- .I I. - . 

11 The Project  site is located  near the Central Florida Substation of FPC in lake 

County. Maps of the  site  location and site  layout are included in the  Exhibits 

accompanying  this  Petition,  Preliminary  site  screening  analyses  commissioned by 

Panda Leesburg indicate  that  the  Project is consistent  with the overall zoning and plan 

. - -  

of development for the area in which the Project will be located, and that no significant 

problems  are  anticipated  in  connection  with the environmental permitting process for 

the  Project  site. 

12. The Project will be fueled by natural gas, which will be purchased owthe open 

. 
4 

a 

market. Panda Leesburg is currently negotiating. with Florida Gas Transmission. 

Company (“FGT”), Gulfstream  Natural Gas System (“Gulfstream”), and Buccaneer to 

obtain a firm contract  for  the  transportation. of its  gas on one or more of these pipeline 

systems. Panda Leesburg expects these negotiations to conclude by April 15, 2000. 

13. The Project will be electrically  interconnected  to the Peninsular  Florida bulk 

transmission grid at the existing  Central  Florida  Substation  owned by FPC. The Central 

Florida. Substation is a 500/230 kV substation  that is electrically  connected to the 

transmission system of FPC. To date, load flow studies  prepared  indeperidently for 

Panda Leesburg indicate  that the Peninsular Florida transmission grid will 
f 
-- 

accommodate delivery of the  net  output of the  Project. These toad flow studies also 

indicate that the Project will not burden the  transmission system or violate  any 

transmission constraints or contingencies in Peninsular Florida or elsewhere in 

accordance with good utility practice. 

6 



14. The Project's advanced technobgy, combined cycle design with natural gas fuel 

will ,provide: (a) high availability, with a projected Equivalent  Availability  Factor Df greater 

- than 95 percent; (b) high reliability, with a projected Equivalent Forced  Outag&&tor of + 

: .. - 1 - .~ 
- - r  

a=. . 

less than 1.5 percent and a Planned  Outage  Factor of 3.5 percent; and (c)  high 

efficiency, with a projected heat rate of 6,900 Btu per kwh based on the Higher  Heating 
. - .  

Value of natural gas. Compared to other fossil fuel power plants in Florida, the Project 

wilt produce  very low emissions of sulfur dioxide (Son); low emissions of nitrogen oxides 

(NOx), carbon monoxide (CO), carbon dioxide (COz), and particulate  matter; and no 

emissions of heavy metals.  Overall,  the  Project  will have the most benign. 

the Panda Leesburg Project is reasonabiy  likely to result in measurabie reductions in 

emissions of SO2, NOx, CO, CO2, particulate matter, and heavy metals in Peninsular 

Florida, due to the 'Project's displacement of generation from less efficient units and 

units  that bum fuels that produce more pollution than is produced by the natural gas 

fuel used in the Project. 

CONDITIONS INDICATING NEED FOR THE PROPOSED POWER PLANT 

15. The Project is consistent with the power supply needs of Peninsular- Florida 

necessary to maintain the Florida Grid's system reliability and .integrity and ti provide 

adequate electricity at a reasonable cost. The following  discussion addresses the 

Project's consistency with these needs in more detail. 

7 



A. Power Supply deeds of Peninsular Florida 
I ,  

16. . -'-Panda teesburg has evaluated the generation and capacity needs of Peninsular 

Florida using two distinct models. The first is .the generation production and * 

transmission  simulation mo,del ProsymTM using R. W. Beck's data base of resources 

- -.. *-. 
--..... ~ 

and load requirements. R. W. Beck is a nationally  recognized, multi-disciplined 

management  and engineering consulting firm headquartered in Seattle, Washington, 

with  seventeen 'off ices located in fourteen states throughout the US., including an office 

located in Orlando,  Florida,  that has been providing  consulting services to utilities in the 

' Southeast US. for thirty-five years. Exhibits, Site A'through I contain R. W, Beck's 

' modeling results. The second analytical methodology was provided 6y Altos 

Management Partners and is a market-based approach to generation  and  transmission 

modeling. This analysis will be discussed in detail in the testimony of Dr.  Dale M, 

Nesbitt and Michael C. BIaha to be filed later in this  proceeding. 

17. Under either  modeling methodology, the  Project is consistent with Peninsular 

Florida's needs for generating capacity to maintain system reliability and integrity in the 

Peninsular Florida Grid. Based on the load projections and existing resources listed in 

the 1999 Regional Load and Resource Plan prepared by the Florida Reliability 

Coordinating Council ("FRCC") and  dated July 1999 ("1999 FRCC Reqional Plan"), 

Peninsular Florida needs more than 8,000 MW .of new installed capacity in bder  .to 

maintain reserve margins (with exercise of load management and interruptible 

resources) above 20 percent through the winter of 2007-2008. (See Exhibits, Need C.) 

The Project will either provide part of this needed capacity (if other utilities contract for 

the Project's output) or, if the Project's capacity remains  uncommitted to firm wholesale 

power sales contracts, the Project will provide  additional  reliability protection- by its 

8 



presence and availablllty. Even if all currently planned power plant construction and 

purchases are brought into sewice as planned, based on the 1999 FRCC -Reqional 
c_ . i -- -.* 

p . .  

- Plan, Peninsular Florida's winter reserve margins, without exercising load management ~ 

and interruptible resources, are projected to fluctuate between 9.5 percent and 7.7 

percent over the 2003/04 to 2007/08 winter period. 
. - -  

considered, the Peninsular Florida resewe margin at the time of the winter peak, 

without exercising load management and interruptible resources, is projected to 

. fluctuate between 9.4 percent to a supply ,deficiency below projected loa'd of 0.1 .percent 

' (-0.1 percent reserve margin). (Exhibits, Need C and Do) The summer reservgmargin, -_ 

without exercising load management and interruptible resourceg, is expected to range 

from approximately 14.2 percent to 1.9 percent. (Exhibits, Need C and D.) With load 

management and interruptible resources  exercised, but without the Project's capacity, 

the winter reserve margin, taking into account the  generation identified by R. W. Beck 

as Committed Resources, is projected to range between 20.6 percent to 9.4 percent 

over the same p e r i ~ d . ~  Under  similar  circumstances,, the summer reserve margin 

ranges from approximately 22.8 percent to 8.8 percent. Similarly, based on FRCC 

1999 Reaional Plan data,  Peninsular Florida's summer  reserve margins will range from 

- - 
F 

3 Included in the 1999 FRCC Resional Plan are reported  generating  projects  which are in the early planning stages 
(e.& neither  construction nor air quality permits have been approved, or no  petition for determination of need has 
been  submitted prior to the Project's power  plant siting  application). These projects are'considered 'Uncommitted 
Resources." There are also projects not  included in the f 999 FRCC Resional Plan that  have  either  submitted a 
petition for determination of need prior to the Project's power plant siting application or do not require a certificate of 
need and have been permitted  for  air quality or construction. These projects are considered  "Additional  Committed 
RBSOUICBS." 

According to the FRCC's 1999 Ten-Year Plan, State of Florida. Peninsular Fiorida's winter  reselve  margin was 
projected to decline from 21 percent in winter 2003/04 to 15 percent in 2005/06, and further to 9 percent in 2007/08, 
even  with full implementation of interruptible and load management rights. Without  interrupting sewice to 
interruptible and load management customers, Peninsular Florida's winter peak reserve  margin  was projected to 
decline from 9 percent in 200304 to 6.5 percent in 2005/06, and to become approximately  zero in 2007/08. 
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11.8 percent to 9.0 percgnt, without exercising load management and interruptible 

capabilities. With both the Panda Leesburg and Panda Midway Projects; an- additional 
- -. _- - _. . 

>*-A 

2,000 MW of winter capacity, the FRCC summer resewe m.argin will increase by ,,,. 

approximately 5.9 percent to 5.3 percent and the winter reserve margin will increase 

approximately 5.8 percent to 3 percent. The average increase in both summer  and 
. - -  

winter reserve margins associated with each Project is approximately 2.8 percent over 

the 2003-2008 period. 

19. Under any scenario, the Project is expected to provide an additional 1,000 MW of 

net capacity to Peninsular Florida' utilities duiing an extreme weather event. In an 

" extreme weather event, e.g., a prolonged period in the summer with &aily high 

temperatures exceeding 100 degrees F., or winter weather similar to that experienced 

at Christmas of 1989, tbe Project will provide substantial additional generating capacity 

to the Peninsula that would not otherwise be available. Assuming'an average coincident 

peak demand of ' 5  to 6 kW per residential customer, the Project's capacity would be 

sufficient to maintain electric service to approximately 180,000 to 230,000 homes 

during such an event. 

B. Need for Adequate Electricity at a Reasonable Cost 

20. ' The Project is consistent with Peninsular Florida's need for adequate &ectricity 
F 

at a reasonable cost. Most new capacity proposed by other Florida utilities is similar 

gas-fired combined cycle capacity. See Exhibits, Need F; see also, FRCC 1999 

Regional Plan. A comparison of the direct construction cost and heat rates of the 

Panda Leesburg Project to those of other proposed similar plants shows that the 

Project will have a construction cost and heat rate that is similar 'to other efficient 

combined cycle units proposed for commercial service before 2004. Because no 
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utilities or retail customers are subjer;t tci being required 10 pay for the costs of the  

Project, . a-nd because other Peninsular Florida utilities can reasonably be expected to 

- buy power from  the Project only 'when it is cost-effective vs. other supply so&es, the 
- 1 -_ _ -  

_'. 

Project is also necessarily consistent with Peninsular Florida's 

electricity at a reasonable cost, 
. r -  

21 The Project is. also consistent with the ne.eds of Peninsular 

need for adequate 

Florida for adequate 

electricity at a reasonable cost and will be a "merchant" plant. A merchant plant differs 

from a traditional "rate based" plant, in that the costs of a rate-based plant are 

- recovered through the rates charged to the utility's captive customers, If, after a 'rate 

'' based plant is constructed, lower cost power becomes available, the utility nevertheless 

remains entitled to recover the costs of its plants through its rates. Hence, the utility's 

ratepayers, rather than its shareholders, bear the risks associated with competition and 

obsolescence. Similarly, absent a finding of imprudence, a utility is permitted to recover 

* 

- -- 

the fixed and operating costs of its rate based plant, even if these costs are higher than 

originally projected or if the plant fails to operate as well as projected. 

22. In contrast, a merchant plant has no rate base and no captive customers. A 

merchant plant simply offers its capacity and energy to potential wholesale customers, 
. .  

who are free to purchase or decline to.purchase capacity and energy offered-by the 

merchant plant. A rational purchasing utility will only enter into a purchase a$eement 

with a merchant utility if the costs of the merchant plant's 'capacity or energy are lower 

than the costs of alternatives otherwise available to the utility (e.g., generation from its 

own power plants or purchases 

plant is higher than the costs 

choose not to buy the merchant 

from others). If the cost of power from the merchant 

of other alternatives, 

plant's 'output. ~n such 

11 

a purchasing utility will simply 

circumstances, the unrecovered 



costs of '-the merchalIt' plant will be borne by the p l m  s owners, and not by any 

customer. The same result will occur if the merchant plant incurs cost overruns or fails 

- .to operate as efficiently or reliably as projected -- the merchant utility, rathe.&& any ~ 

- ~- 
- -  

. . I I  \ .- 

ratepayer, bears all of the capital, operating, and market risks associated with the plant, 

Consequently, if 'the merchant plant's economics are favorable, other utilities wilt 

purchase its output and incur cost savings. If the plant turns out not to be economic, 

customers will incur no financial harm. For this reason, a merchant plant can only 

benefit other utilities and their customers. 

C. Strategic Considerations 

'' 23. The Project is also consistent with strategic factors that may be considered - -. . when 

building a power plant, both from Panda Leesburg's perspective and from the 

perspective of the State. The Project will be fueled by domestically produced natural 

gas rather than by an imported fuel that  may be subject to interruption due to political or 

other events. The Project has a low installed .cost and a highly efficient heat rate, 

assuring -its long-term economic viability. As a merchant plant constructed at the 

expense of Panda Leesburg, the Project will provide power with no risk to Florida 

electric customers and will impose no obligation -on Florida utilities or their customers. 

The Project's gas-fired combined cycle technology is dean when c0rnpared.h other 

existing and proposed generating technologies and minimizes airborne einissions. 

Since the Project will use a very dean fuel, there is reduced risk that the Project will be 

adversely affected by future changes in environmental regulations. Moreover, the 

Project's use of natural gas in a very efficient generation technology will improve the 

overall environmental profile of electricity generation in Florida. The Project will also 
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contribute to reducing the consumption of petroleum fuels for electricity generation in 

! 

COST-EFFECTlVENE.SS 

24. The Project-is the most cost-effective alternative available to Panda Leesburg for 

meeting its projected future wholesale .power sales obligations under either R. W. 

Beck’s or Altos Management Partners’ models. Using R. W. Beck’s methodology, 

based on its highly efficient heat rate and low direct construction cost, the Panda 

teesburg Project is demonstrably cost-effective relative to virtually all Committed 

gas-fired co’mbined cycle power plants proposed t o  be developed in the FRCC over the 

next  eight years? Using Altos Management Partners’ model, the goject  is 

demonstrably cost-effective relative to virtually all other gas-fired plants proposed in the 

FRCC region over the next ten years. Accordingly, using either model, the Project can 

and should be expected to provide cost-effective power to Peninsular Florida. . 

A. Cost-Effectiveness to Peninsular Florida 

25. The Project will be a cost-effective power supply resource for Peninsular Florida. 

As modeled by R. W. Beck, projections of the Project’s operations prepared for Panda 

Leesburg show that the Project will operate, economically, at capacity factors ranging 

from 72 percent in 2004, the first full year of operation, to approximately 76 6ercent F in 
B 

2008 and between 6,300 and 6,600 GWh per year of net generation. (Exhibits, Need 

G.) This result takes into account other new Committed efficient combined cycle 

resources proposed for Peninsular Florida (and for the State of Florida). Using Altos 

5 The R. W. Beck analysis does not use its own projections beyond 2008, but is based on FRCC data  available from 

1 3  
the 1999 Reqional toad and Resource Plan, which stops in 2008. 



. .. 
! I  . .  

-Management Partners’ model, the Project will operate,  economically, at capaqty factors 

ran-ging from 94 percent in 2003 to 83 percent in 2013. The presence of tlie*’-Project, *. 

- - .  
P A 

with its high efficiency, can be expected to suppress wholesale power prices in Florida 

below what they would otherwise be. As a merchant plant, the output of which n.o utility 
. - -  

is obligated to buy, the Project can only reduce .power supply costs;  it cannot increase 

them above the cost of alternatives. 

26. The primary market for power produced by the Project is wholesale sales to 

other utilities in Peninsular Florida. , Using the  Altos  Management Partners’ m’odel, 

Panda Leesburg projects that a11 sales from the  Project  over the 2003-2013 &od are 
4 

expected to be to other utilities in Peninsular Florida (Le., within the FRCC region), on 

the basis of the relative economics of the  Project and other Peninsular Flo.rida 

generation facilities. Using R. W, Beck’s model, virtually all sales (more than 99 

percent) over the 2003-2008 will also be made within  the FRCC region, Moreover, the 

Project will reduce higher priced imported energy during peak periods. 

27. Even if the Project were not the most cost-effective alternative for Panda 

Leesburg, that concern should be irrelevant to the  Commission,  except as it relates to 

the Project’s financial viability, because Panda Leesburg will only be able to sell its 

wholesale power to other utilities if, and when,  utility purchasers determine !hat such 
- - 

purchases are cost-effective for the purchasing utilities after considering alternative 

power supply options, i.e., -self-generation or other wholesale purchases. Based on 

Alios Management Partners’ modeling, projections of the Project’s operations prepared 

for Panda Leesburg show that the Project will reduce the wholesale price of electricity 

by 1.8% in 2003 throughout Peninsular Florida. Furthermore, the Project wili reduce 
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the retail. price of electricity by 2.1 o/b in 2003 throughout Peninsular Florida. The 

analysis _by R. W. Beck indicates that each of the Projects is projected to reduce 

wholesale energy costs in the FRCC on the average of $48 to $59 million -&& per 
_' ' _  - \ . -- *. -. . 

year, in year 2000 dollars, over the period 2003 through 2008. (Exhibits, Need H.) 

28. Even if the Project were not needed to maintain reliable service to Florida electric 
. - .  

customers, Panda Leesburg believes that  the Commission should grant the requested 

need  .determination  because  the  Project will necessarily provide  cost-effective power to 

utilities that  provide retail service in Florida. Since the savings resulting from 

- cost-effective purchases from the Project will be passed directly  through to retail 

.' customers  through  the utilities' fuel ,and purchased power cost recovery charges, the 

Project will also provide  cost-effective power to those utilities' retail customers. The 

Project will not be subject to inclusion in any utility's rate base, and accordingly, there is 

no risk of captive retail customers being required to bear the Project's capital or other 

I 

- -. 

costs. Retaii customers can only be asked to pay for the Project's power when their 

retail-serving  utility elects to buy power from the Project. These purchases will occur 

only when such transactions are  cost-effective  to the purchasing utility; Le., when the 

Project offers power at a lower cost than that available elsewhere. 

29. ' The Project is also demonstrably'  cost-effective based on a comparison of the 
F 

Project's -construction  cost and heat rate to the costs and heat rates of other proposed 

units. (This  analysis is based on the reasonable assumption that the cost of gas to the 

Project would be similar to the cost of gas to other proposed power plants.) The direct 

construction cost of the Project is projected  to be approximately $385 million,' which 

Panda Leesburg plans to finance with capital financing. This construction cost equates 
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to approximately $335 per kW of installed capacity. The Project's heat rate is projected 

to be ..6,900 - -. Btu per kwh (HHV of gas). 'Both the Project's direct construction cost and 

* .its heat rate compare favorably to those of other gas-fired combined cycle po&r plants. 
' _  

\ -_ _. 

proposed 'for Peninsular Florida. Only the proposed Cane Island 3 Project of the 

Florida Municipal Power Agency and the Kissimrnee Utility Authority, the Duke New 

Srnyrna Project, the PG&E Okeechob,ee Project, and the Seminole Electric 

. - .  

Cooperative, Hardee 3 Project have similar projected construction costs and heat rates. 

Comparative construction cost and heat rate data for the Project and for other proposed 

power plants is included in the Exhibits. (Exhibits, f'jeed F.) 

' B. Cost-Effectiveness to Panda Leesburg 

30. As described more fully in the Exhibits, Panda  Leesburg has evaluated  various 

generating technologies and has determined that the proposed combined cycle power 

plant represents the most cost-effective alternative ,for Panda Leesburg to meet its 

wholesale power sales obligations. .Using R. W. Beck's and Altos Management 

Partners' methodologies, this technology was found to be the most cost-effective 

alternative of current commercially available base load generating technologies. 

ENERGY CONSERVATDN 
. .. 

31. As a federally-regulated public utility selling electricity only at wholesale,] Panda 

Leesburg does not engage directly in the  implementation of end-use energy 

L 

F 

consewation programs, Moreover, Panda Leesburg is not required to have 

consen/ation goals pursuant to Section 366.82(2), Florida Statutes. For purposes of 

this proceeding, Panda Leesburg accepts the Peninsular Florida load forecasts 

presented in the 1999 FRCC Reqional Plan, which reflect the assumed implementation 



.of currently approved energy conservation programs. The Panda Leesburg Project is 

consistent with the overall goals of the Florida Energy Efficiency and Consewation Act 

("FEECA"), Sections 366.8045 and 403.51 9, Florida Statutes, because-'Tfie Project 

contributes directly and significantly to the increased efficiency and cost-effectiveness 

of electricity 'production and natural gas use. Section 366.81, Florida Statutes. The 

Project does so by using state-of-the-art generation technology. Using R. W. Beck's 

methodology, the Project, with its heat rate of  6,900 Btu per kwh (HHV), is projected to 

displace. generation from less efficient oil-fired and gas-fired steam units, combustion 

turbines,. and combined cycle resources with average weighted heat rates of 0 

approximately 9,800 Btu per kwh. As such, the Project is projected t ~ -  result in 

substantial increases in the efficient use of all fuel types in the FRCC. It is projected 

that the Project will annually reduce fuel consumption in Peninsular Florida by 

approximately 16,8OO,OOO MMBtu per year, with most of the net reduction in fuel usage 

' coming from heavy'oil fuel, To the extent that the Project displaces oil-fired generation, 

it wiil contribute to the express statutory goal of conserving expensive resources, 

especially petroleum fuels. Sections 366.81 and 366.82(2), Florida Statutes. 

. -  .. . 
d -. 

h 3.y 

- - .  

- -. . 

TRANSMlSSlON FACILITIES 
. .  

32. The Project will be electrically interconnected to the Peninsular: Florida 

transmission system at the Central Florida Substation, which is owned by FPC. The 

transmission interconnection, switching equipment, and transmission lines are 

described in the Exhibits. Based on transmission load flow studies to date, 

commissioned independently by Panda Leesburg, Panda Leesburg has concluded that 

- 

this interconnection and the indicated additional 500 kV circuits will support deliveries of 
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power from the Project to the FPC grid and from there to other utilities in Peninsular 

Florida. -x, - .. 
\ .~ 

d-. 

._..*I , P-. 
ASSOCIATED FACfLlTIES 3- 

33. The Projectk-natural gas fuel will be delivered over one of the State's existing or 

proposed natural gas pipeline systems--FGT, Buccaneer  or Gulfstream, Panda 

CONSEQUENCES OF DELAY 

*a 34. Delaying the construction and operation of the Project will delay the realisation of 

the reductions in atmospheric emissions that will result from the significantly greater 
- _. 

efficiency of the Project, and its use of clean natural gas fuel, as compared to the 

efficiency and emission rates of the power supply resources whose output will be 

displaced by the Project. Pre'lirninary analyses by R. W. Beck indicate that the Project 

would displace approximately 6,300,000 MWh of electric energy produced from oil-fired 

and less-eff icient gas-fired generation facilities in 

following years (more than 6,600,000 MWh in 2008). 

35. Delaying the construction and operation of the 

margins for Peninsular Florida for each month 

construction and operation are delayed. Such delays 

2003, and greater amounts in 

Project will result in lower' reserve 

and season that the Project's 

will in turn increase the probability 

that the power supply resources available to Peninsular Florida will be insufficient to 

maintain reliable service. For every day that the Project's operation is delayed, the 

probability of brownouts and blackouts in Peninsular Florida is greater than it should be, 

and greater than it would be with the Project in operation. 
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availability - of cost-effective power to the other utilities in Peninsular Florida and their 

- '- retail . .  customers. Pursuant to, R. W. Beck's analysis, Panda Leesburg anticipgies sales 

_I - I 
' - -  

~. . .  
e. I -. 

of approximately 6,300,000 MWh to other Peninsular Florida utilities in 2004, the 

Project's first fuil year of projected operation, and greater amounts in following years. 

Panda Leesburg's projections reflect the realistic assumption that such safes will be 

made only when cost-effective to the purchasing utilities. Thus, while actual purchase 

prices will depend on negotiations between Panda Leesburg and its wholesale 

customers, the output of the Project can reasonably be expected ta provide significant 

:e power cost savings to Panda Leesburg's wholesale customers and to their retail 

customers since such savings are passed through to those retail customers. Delaying 
-. _. 

the Project's operation will cost those customers, and the State of Florida, these . .  

amounts. 

37, Delay also costs the  State the fuel savings that the Project would provide in 

terms of reduced primary fuel consumption for the same amount of electricity produced, 

According to projections prepared for Panda Leesburg by R. W. Beck, the Project is 

expected to annually displace approximately 6,300,000 MWh of power produced by 

less efficient oil and gas-fired generation units (i.e., steam, combined cycle and 

combustion turbine generators fired by oil, natural gas, or both, with heat ptes that 

generally average approximately 9,800 Btu per kwh). The Project is expected to 

displace greater amounts of gadoil-fired generation in subsequent years. With a 

projected average heat rate of approximately 9,.800 Btu per kwh for existing 

gadoil-fired generation, the Project would provide primary fuel savings of approximately 

17 trillion Btu (1 6,8UO,OOO MMBtu) in an average year. If all, of. the Project's- output 
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saved. -. If all of the Project's output displaced gas-fired steam generation, approximately 

. 16 million Mcf of natural gas would be saved. Delaying the construction an&peration 

of the Project will deprive the State of these fuel savings benefits. Delaying the Project's 

! .. - I -  -- -. * 

construction and operation will also deprive the State of the environmental benefits of 

the Project's  operations. 

38. Based upon two independent analyses, the proposed Panda Leesburg Project is 

consistent with the needs of Peninsular Florida for system reliability and integrity, and 

' for reliable electricity at a reasonable cost. The  Project will contribute meankgfully to 

the reliability of electric supply in Peninsular Florida, enhancing reserve margins in 2003 

and thereafter. The power produced by the Project will be cost-effective to the 

ratepayers of Florida, reducing wholesale energy costs by approximately $48 to $59 

million per year, 'in year 2000 dollars, over the period 2004 through 2008 (Exhibits, 

Need H). 

39. The Project will necessarily be cost-effective to other wholesale purchasers and . 

their retail customers, because the costs of the Project will not be included in rate base, 

and because no utility nor any electric customer will be obligated to purchase the 

Project's output. Wholesale purchasers  will buy the Project's power 01-16 if it is 
- - 

cost-effective when compared to .other alternatives. All of the investment, market, and 

operating risks of the Project will be borne by Panda teesburg. Given the relative 

economics of current generating plants in Florida and the Southeast, Panda Leesburg 

expects that the vast majority of the Project's output will be sold at wholesale to Florida 
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utilities sewing retail customers in Florida. Finally, the P r q d  is consistent with, and 

promotes the goals of, the Florida Energy Efficiency and Conservation Act. - - 

40. 
s;? - 

Accordingly, the Commission should grant the requested deteminatio-rf .of need 

for the Panda Leesburg Project, as described herein. 
. - -  

RELIEF REQUESTED 

WHEREFORE, Panda Leesburg Power Partners, L.P.; respectfully requests the 

Commission to enter its order  granting this petition for an affirmative determination of 

need for the proposed  Panda Leesburg Project, as described herein. 

Respectfully submitted this 6@' day of March, 2000, 
-4 
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