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Tallahassee, FL 32399-0850 

f 
1 

m 

Dear Ms. Caldwell: 

Pursuant to our discussions, Comm South Companies, Inc. ( T o m  South”), by 
its attorneys, hereby submits this letter revising its Settlement Offer dated October 4, 
2000. In order to resolve the matters related to the revocation of Comm South’s 
certificate, Comm South agrees to the following: 

1) payment of a monetary settlement of $7,500 to the State of Florida General 
Revenue Fund within 20 days of the Commission’s order accepting this 
Settlement Offer; 

Commission filing requirements and data requests; and 

Commission’s current local competition report. 

2) revision and establishment of procedures to ensure compliance with 

3) submission of information regarding its operations for inclusion in the 

respond to the Commission’s data request and permits Comm South to apply for and 
receive a new certificate to provide ALEC services. Pending the outcome of the 
application, Comm South in the public interest will continue to provide service to its 
subscribers. 
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It is our understanding that Commission approval of this Settlement Offer 
resolves all issues related to the revocation of Comm South’s certificate for its failure to 
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Submitted herewith are a copy of our application for a new certificate filed with 
the Director of Records and Reporting and a copy of Comm South’s responses to the 
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2000 ALEC Data Request. It is our understanding that this Settlement Offer and Comm 
South's application will be addressed by the Commission concurrently. 

Please direct any questions to the undersigned. 

Enclosures 
cc: DickIvey 

a N o r "  H. Horton Jr., Esq. 

Very truly yours, 

Tony Lih 
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October 4,2000 

Ms. Diana Caldwdl 
Staff Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
TdI.hRPsec, FL 32399-0850 

Dear Ms. Caldwcll: 

Cornm South C O ~ ~ A C S ,  Inc ( T o m  South"), formerly Onyx Disaibunng 
Company, Inc. drwa Florida Comm South, by its anomcys, hereby subnuts h i s  lener 
proposing a settlzmenr o&r for reinstatement of its certificate 10 pfovidt ALEC services 
or, in the dtc&vt, granr ofa new ccmficate. Pursuant to Cornmission Order PSC-00- 

(Cenificsre Number 4757) was canceled on Apnl 12,2000 for failure 10 respond TO a 
Commission information request. 

0680-SC-TX in Docket NO. 000230-TX, C O ~  South's cerr i f i~c  of auth0rit)l 

Comm South has undergone penonnei changes and a corporate office relocation, 
which coarriburcd to C u m  South's failure to respond to the Comfnissioo's infomanon 
request. Moreover, despirc Comm Sourh's regular dealings wirh rht Cornmission during 
rhc past 12 months, Comm S o d  only recently learned of 11s canceled ccmficate. Cornm 
South does not believe it ever rcccivedwritten aotice of tbe Order to Show Cause. 
Similarly, COW South's outside regulatory counsel was never served notice of the 
Order to Show Cause. In light of these circumstances, Comm Saurh believes ir is in the 
public buwr for rbt Commission to accept the sdcmtlnr off' proposed herein and to 
reinstate Comm Sourh's certificate ar, KI the altemative, to granr a new cemficme. In 
order to prevmt undue hardsbrp 10 its customers, Comm Sourb also requests rhar rhc 
Commission dlow rhe company tu contiam to provide services to its almost 8,000 local 
service customers pending h e  ourcome of this proceedmg. 

102.663.3QW FIL 202.663 8007 
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Background 

C o w  South (formuly, Onyx hstributing Company, lnc. d/b/a Flonda C o w  
South) provides service to nearly 13,000 cusiomcrs in tbr: Smu of Flarida.' Comm Saurh 
began offcriag ALEC services in Florida following iu aurhorizatioa on November 1 1, 
1996. See Pocket No. 960987-TX. To date, i t  has had an excellent scrvicc record Since 
in authorization, Comm South has complied with Commission regulanons, inc luhg  
papent  of telecommunications regulatory wsessmcn~ fees, and responded to 
~ 0 " i s S i O l I  1hQUiriCS. 

On lune 25,1999 the Conunissian sent by c d e d  later a request for 
iofomtion KO Marry Oaks, the company's former regulatory manager. Receivmg no 
respoasc, the Comrmssion on Pccemba 6,1999 sent another certified letter to Mr. 
Oakcs. Alrhougb it is unclear whcthu Mr- Oakts, who left the Company in March of 
19Q9, rcctivcd tbc lttur, Bobby Glover, his successor, was not aware of the rquesp m i 1  
September 2000 when a Comm South sales agent was informed bat Comm South was no 
longeraurborizEdtoprovidcstrvrces inFIorida. 

In la= March the Comrmssion ismred a Sfaffrtcommendauon with the mtax of 
notifjling Comm South of a Show Cause baring in which Comm South would bc 
required to cxplain why it had not responded to h e  wo Commission requests for 
mformatlon. Accorcbg to the Commission, the recomm&n~n was not sent by 
certified mail but was sent via facsimile a1 the number Comm South provided in iB 
on@ applicanon. Because neirhtt Comm South IUX ita outside regulatory counspl 
received rhe smffrccommendarion, Comm South did not appear ax the hearing. 
Subscquendy, the Commission issued Order No- PSC-00-068O-SC-TX on April 12,2000 
providing thar, Comm South respond in writing in 21 days explauung why it should not 
be fined $10,000 or have its ccmficare canceled for apparent violation of Secr~an 
364-1831 1). Similarly. the Show Cause Order was sent via facsimile and not cernfied 
mail, arid neither Comm South nor i t s  camel  received the Order. Comm Sou& did nor 
respond, and the Commission canceled its cemficanon. 

' The Commission approvcd tbt nemc change md "fer of control in Order No. PSC-99-1914- 
CO-TX (September 27,1999) in h c k r  No. 990891-TX. 
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Mitigating Factors 

T-985 P 04/06 F-016 

It is Comm South's policy and practice to comply  wid^ all ruits and rtguhtioas of 
stam u1 which it ope". Nonahtlcss, for reasons stated Win, &ere bavc been minor 
lapses in the execution of that policy. Comm South offers rhe foilawing mitigating 
factors id support of ita mquest far ~ m s t a ~ ~ r  or, alt+mativtly, grant o f  a new 
certificate. First, C o w  South's past ddmgs with tbe Commission evidence its 
wllingne~~ to comply with Commission regulations and reqws~.~. Funhtr, its rectqt and 
repeated iateracuons with Comrnission ~Wf"d ica tc  that ils fWurt to respond to the 
Commission request for information was completely unintcnnoasl and only a 1-4 of irs 
lack of ilwaracss of tbe request. Second, Comm Souh was involved in a major 
corporate relocation during the pmod in which the ~ C C O I I I I ~ C ~ C ~ ~ ~ O R  and Show Came 
ma were Scnl. 

Thoughout the pcrid in whch tbe ~ q w t  WU ourrtaading C o m  SOU& 
through iE qutsidc regulatory counsel and Mr. Glover, had numerous contacts with 
Commission staff and never became awart of thc outstandrng Commission data rcquest 
or that the company's cmficate was in jeopady of being rrtvaictd For i n s w e ,  OF 
September 24,1999, COW South r t q & d  to a Commission rcqrrcst to provide a Rice 
Llsr. On September 27,1999, b e  Commission by Or& No. PSC-99-1914-CO-T)c 
approved k traasfer O f  COIIROl of Onyx Distributing Company, Inc. to Topp Tclecom, 
Inc. Subsequently, on October 15,1999, C o w  South responded to a survey conducted 
on behalf of tbc Commissim by KPMG LLP regarchng BellSourh's Qptr;irional Suppon 
System. On the same day, Comm Sou& responded by facsimile to 0 requml by ~ J E  
Commission for com~~cnts  reganhag Florida's telecommunications regulations. On 
November 19,1999, Comm South registed with the MBLA MuaiSeMccs Company for 
public senicc t ~ x  p u p "  as rquired by Florida law. Addirionally, on Ptcrmbcr 9, 
1999, Comm S~urh submid a request to the Comausaioa for approval af its rcsak 
agrcemcnt with U T E l  Comuications Services. Tbc Commission approved ttus 

Sou& paid its $2,636 1999 telecommunications regulatory a s s c s s ~ t  fee. More 
recently, in April oftbis year Comm Souh wicc sent facsimiles to S t e p h e  Cater at the 
h-n.misiorr regarding information on carrier charges. At no h c  during any of tbtsc 
manas did Commissioa staffinquire abour the data reqtacsr or inform Comm South abour 
the Show Cause hearing or Order. 

w ~ t  ia W NO. PSC-004352-FOF-TP (Fcb. 21,2000). Qn March 14,2000, CO" 

From the pcriod benvcen April 10 and May 19,2000, C o w  South and Its . 

affiliated corporare entities moved tbe company hcadquartrrs from 6830 Walling Lane, 
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Dall&, TX 7523 I to 2909 N. Bucher Boubmd, Suite 800, Dallas, TX 75228. 
Altbougb the companies facsimile ~ u m k  did not c b g e ,  apparently during the 
rransitim rhc faxed copies of Jle recommendation and Show Cause &der Gild to teach 
Mr. Glover or other responsible pcopic at South- A d m i ~ d y ,  &e Compmy has, 
as a resulr of the corpome relocanon, missed sevcraf mu fibp in 1999 arrd b fipt 
half of 2000. In each case, trowever, the C~rnpany substqucndy complied fully with 
each state commission request.' 

Settlement Offer 

C o m  South believes these are compelling reasons for the Commission m 
reinstate its ccrrificare or, altcmatively, TO grant a new ccrtificatc. C o m  Sou& prqmscs 
rhe folhwiag smlrmcnt o f k  rrl furtherance of its rcqucs~: 

1) a monttary seulanmr of $3,500 10 &e State of Florida General Revenue Fund; 
2) to set up p r o "  to prevent similar incidtnrs f" reoccurring; 
3) to remit the scttlemu~ witbur 20 busmess days; and 
4) to submit wirbirr.20 business days iafonnaioa regarding its operations for 
inclusion ia tfit Commission's "IU local comptiti~n repon. 

The Commission has approved smk"r: off- of $3,500 f" other c o m p t s  
that neither provided &e requested informanon nor prtscnred evidcncc of reasonable 
mitigaring factors to account for its falm to pmvrdc h e  infomation. See, e.g., Oder 
NO. PSClOOI1308-AS-TX (July 19,2000). Comm South wit1 provide the addresses of its 
regulatory cowcl, local counscl and its agent authorized TO receive service of process in 
Flcuida to ensure dm fiuurc sdms by the Commission will not go uonoticed. The 
Company bas also hired outside regularory counsel to preparc a comprrbenslivt lisryg of 

As a result of admmismivt problems associatcd wirb the corporate redlocadon, comm $auth 
had its wlccOOIVIUOjc&mi ccsaficaas revoked IJI tk statrs of Arkansas and Alabama. both 
states, COInm south fail04 to file M amus1 r c p R  a f k  noace wbs d c d  W rhc company's old 
address. Comm South did not receive nthcr the Alabama or Arkansao nonce and, subsequently, 
Its cemfictniorrs were nuo&cd. Comm South has smct had its cdficarion reinswed in Alabama. 
See A h b W  Public Scrvicc Commission, Order, Docket No. 27495 (September 12,2000) in 
Arkansas, Comm South has remedied i ts  farlrpt U) file the annual wprt and mpcctp its license TO 
be rc-d sbonly. See Request for Reinstate", Docket No. OCb121-U (August 21,2000). 
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a31 s&te public service commission regulatory requirmcnB. C o w  South is also u: the 
process of hiring two to four additional regulatory penomel to aid in the compliance o f  
all state laws and state comrmssion regulations. 

Accordmgly, C o w  South quests b t  the Commission s m f f  recommend p a t  
the Commission accept the proposed smkmcnt offer and expeditiously rtiastatt C Q ~  
South’s certificate to provide ALEC scrviccs or, 
catificatc. Comm South ais0 requests thai io the ”im rhe Cornmissioa allow the 
Company to continue 10 pmvidc servlct in Florida. T4e public interest is best served if 
rbc Company is p”tted to coaM~c prowding local cxcbmgc SCNicfs to Florida 
consumers. Comm South’s cusmmm should not lose stryicc or be rcquued to fmd new 
senice providers as a result of this situation. 

. the altrmative, approve a new 

Please dirtct my quesuons to the undersigned. - 
very truly yours, 

/&- 
Toni Lin 

CC: Pickfvcy 
Doc Horton 


