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PARTICIPANTS : 

ROBERT EL IAS,  on b e h a l f  o f  t h e  Commission S t a f f .  
ROGER HOWE, on b e h a l f  o f  t h e  O f f i c e  o f  P u b l i c  

RON NEAL, Tampa E l e c t r i c  Company. 

LEE W I L L I S ,  on b e h a l f  of Tampa E l e c t r i c  Company. 

Counsel . 
SAMANTHA MERTA, Commission S t a f f .  

CHRISTINE ROMIG, Commission S t a f f .  

STAFF RECOMMENDATION 

I s s u e  1: what i s  t h e  appropr ia te  r a t e  base f o r  
1999? 
Recommendation : Thi  s appropr ia te  r a t e  base i s 
$2 , 116,831,729. 

I s s u e  2 :  what is t h e  appropr ia te  c a p i t a l  s t r u c t u r e  
f o r  purposes o f  measuring earnings f o r  1999? 
Recommendation: For t h e  purpose o f  measuring 
earnings under the  s t i  pu l  a t i o n ,  t h e  approp r ia te  
c a p i t a l  s t r u c t u r e  f o r  1999 i s  shown on Attachment 6 of 
s t a f f ' s  December 7,  2000 memorandum. 

I ssue  3 :  
income f o r  1999? 

what i s  t h e  appropr ia te  n e t  ope ra t i ng  

Recommendation: 
i s  $178,865,684 f o r  1999. 

The approp r ia te  ne t  ope ra t i ng  income 

Issue 4: what i s  the amount t o  be refunded? 
Recommendation: The amount t o  be refunded is 
$6,102,126, i n c l  udi  ng i n t e r e s t ,  as o f  December 31, 
2000. Add i t i ona l  i n t e r e s t  should be accrued from 
December 31, 2000, t o  t h e  t ime t h e  ac tua l  re fund i s  
completed . 
I ssue  5 :  should t h i s  docket be closed? 
Recommendation: If no person whose s u b s t a n t i a l  
i n t e r e s t s  a re  a f f e c t e d  by t h e  proposed agency a c t i o n  
f i l e s  a p r o t e s t  w i t h i n  2 1  days o f  t h e  issuance o f  t h e  
order ,  t h i s  d o c k e t  should be c losed upon t h e  issuance 
o f  a consummati ng order  . 
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CHAIRMAN DEASON: We're going t o  go back t o  

the normal o rder ,  except w e  a r e  going t o  take up 

I t em 2 8  o u t  o f  order .  We will take  i t  up a t  

t h i s  t i m e ,  I t e m  28. 

COMMISSIONER PALECKI:  Chairman Deason? 

CHAIRMAN DEASON: Yes. 

COMMISSIONER PALECKI: O n  Item 28, I Was a 

member o f  Commission s t a f f  i n  1994 and '95 when 

t h i s  docket w a s  i n i t i a t e d .  I would l i k e  t o  

p o i n t  t h a t  ou t  t o  t h e  p a r t i e s ,  t h a t  I have been 

prev ious ly  i nvo l ved  i n  t h i s  docket. I believe 

t h a t  1 can decide t h i s  docket f a i r l y  and 

i m p a r t i a l l y ,  bu t  i f  any o f  t he  p a r t i e s  does 

o b j e c t ,  I would c e r t a i n l y  recuse mysel f ,  having 

been invo lved  i n  this docket p r i o r .  

MR. WItlIS: No ob jec t ion .  

CHAIRMAN DEASON : No ob j e c t i  on f ram 

M r .  w i l l i s .  

MR. HOWE: No ob jec t ion .  

CHAIRMAN DEASON: No o b j e c t i o n  from 

M r .  Howe. And I know s t a f f  h a s  no ob jec t i on .  

we are  now on I t e m  2 8 .  s t a f f ,  do you w i s h  

t o  i n t roduce  t h e  item? 

M S .  MERTA: Commissioners, Item 28 i s  t h e  

determi n a t i o n  o f  regul ated earn i  ngs of Tampa 

ACCURATE STENOTYPE REPORTERS, I N C .  
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E l  e c t r i  c Company pursuant t o  s t i  pu1 a t i  ons f o r  

calendar years 1995 through 1999. Th is  i t e m  was 

deferred from t h e  October 17th agenda conference 

i n  order t o  a l l ow  s t a f f  t o  address t h e  arguments 

o f  TECO and t h e  o f f i c e  o f  P u b l i c  Counsel 

regard ing t h e  treatment o f  i n t e r e s t  on t a x  

d e f i  c i  enci  es.  Earnings f o r  1995 through 1998 

are  addressed i n  p r i o r  Commission orders.  Th is  

recommendation addresses 1999 ea rn i  ngs on1 y . 
CHAIRMAN DEASON: okay. Thank you. 

M r  . W i  11 i s? 

MR. WILLIS: I am Lee w i l l i s ,  represent ing  

Tampa ~ l e c t r i c .  I would l i k e  t o  make a few 

b r i e f  remarks and then reserve some t ime t o  

respond to any p o i n t s  t h a t  p u b l i c  Counsel may 

make . 
We are here be fore  you today t o  conclude 

t h e  determinat ion o f  t h e  amount o f  refunds due 

w i t h  respect  t o  Tampa E1ectr-k Company's 

ea rn i  ngs under i ts s t i  pul at< on . T h j  s 

s t i  pu l  a t i  on has prov i  ded tremendous b e n e f i t s  t o  

Tampa E> ectri  c Company's customers by f reez i  ng 

i t s  ra tes  du r ing  t h e  s t i p u l a t i o n  pe r iod  and by 

p r o v i d i n g  refunds o f  some $63 m i l l i o n  t o  date. 

Throughout t h e  s t i  p u l  a t i  on per iod ,  Tampa 

ACCURATE STENOTYPE REPORTERS, I N C .  
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E7ec t r i c  has worked very  hard t o  reduce i t s  

expenses, t o  maximize t h e  amount o f  de fe r red  

revenue, and t o  increase t h e  amount o f  refunds 

t o  i t s  customers. The company has been ve ry  

successful t o  da te  i n  t h i s  e f f o r t .  

W e  come now to t h e  r e s o l u t i o n  o f  Tampa 

E l e c t r i c ' s  earnings f o r  1999, t h e  l a s t  year o f  

t h e  agreement. We have reviewed s t a f f ' s  

recommendation and real i zed t h a t  i t  c a r r i  es 

forward i n  i t  some p o s i t i o n s  on issues w i t h  

which t h e  Company h a s  disagreed i n  t h e  pas t  

and which have been resolved by you. Based on 

your dec is ions i n  p r i o r  years '  earnings, we  

accept t h e  premise t h a t  you have advanced i n  

r e v i e w  o f  t h e  appropr iateness o f  these v a r i o u s  

adjustments. 

YOU have s t a t e d  and have r u l e d  t h a t  t h e  

gu id ing  p r i n c i p l e  o f  t h e  s t i p u l a t i o n  i s  t h a t  a l l  

reasonable and prudent  expenses and investments 

w i l l  be considered i n  t h e  c a l c u l a t i o n  o f  t h e  

Company's earn ings,  and you have determined t h a t  

t h e  s t i  pu l  a t i o n  p r o v i  des speci f i  c d i  r e c t i o n s  f o r  

speci f i  c expenses and i nvestments t h a t  a r e  t o  be 

i nc luded  o r  excluded. But these s p e c i f i c  

gu ide l i nes  are  n o t  intended t o  be a complete 

ACCURATE STENOTYPE REPORTERS, INC. 
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laundry l i s t  o f  a l l  t he  issues t o  be considered 

by t h e  Commission i n  t h e  review o f  t h e  Company's 

earnings. 

Add i t i ona l  issues have a r i s e n  and have been 

resolved by you on the  bas is  o f  t h e  bas i c  

p r i n c i p l e  1: have j u s t  provided, t h a t  i s ,  whether 

o r  not  t h e  investment o r  expense was  reasonable 

o r  prudent. There are numerous examples of 

these adjustments t h a t  have been made t h a t  have 

been o u t l i n e d  i n  your staff's recommendation t o  

you. 

I n  making those adjustments i n  p r i o r  years ,  

t he  s t a f f  has asserted and t h e  Commission has 

c o n f i  rmed t h a t  t h e  speci f i  c d i  r e c t i  ons i n c l  uded 

i n  t h e  s t i p u l a t i o n  w i t h  r e s p e c t  t o  c e r t a i n  

investments and expenses are not in tended t o  be 

a complete laundry  list. 

SO i n  t h e  i n t e r e s t  o f  b r i n g i n g  t h i s  mat te r  

t o  a c lose,  t h e  Company w i l l  accept t h e  r e s u l t s  

o f  t h e  staff's recommendation i f  i t ' s  accepted 

by t h i s  Commission and no p r o t e s t s  a r e  f i l e d .  

W e  s t r o n g l y  b e l i e v e  t h a t  a t  t h e  end o f  t h e  day, 

customers have f a r e d  ve ry  w e l l  under t h i s  

agreement, and we urge t o  you approve staff's 

recommendation. 

_ _ ~ ~  ~ ~ 

ACCURATE STENOTYPE REPORTERS, I N C  
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I would l i k e  t o  take j u s t  a minute t o  t u r n  

t o  t h e  s p e c i f i c  i ssue  t h a t  has been ra i sed  by 

OPC, t h a t  i s ,  t h e  app rop r ia te  treatment of 

i n t e r e s t  on t a x  d e f i  c i  enc i  es. W e  s t r o n g l y  

support staff's recommendation and sharp ly  

disagree w i t h  Pub1 i c Counsel ' s p o s i t i o n  on t h i  s 

i s sue  . 
Your s t a f f  has concluded t h a t  t h e  p o s i t i o n s  

taken by Tampa E l e c t r i c  w i t h  respect t o  t h e  LRS 

on outs tanding t a x  i ssues has provi  ded overall 

b e n e f i t s  t o  customers. These b e n e f i t s  were 

der ived  n o t  on l y  by a v o i d i n g  the  cost o f  t h e  

tax ,  b u t  a l s o  avoiding t h e  cost  o f  c a p i t a l  

which would have been necessary t o  pay t h e  t a x  

du r ing  t h e  pe r iod  t h e  t a x  i ssue was pending 

be fore  the  I R S .  Those b e n e f i t s  accrued, and 

each year t h e  tax  was  outstanding.  

Now, you have a Commission p o l i c y  on t h i s  

i s s u e .  That p o l i c y  i s  t o  recognize i n t e r e s t  on 

d e f i  c i  enci  es, on t a x  d e f i  c i  enc i  es where t h e  

cost /benef i  t anal y s i  s shows b e n e f i t s  to 

customers, as i s  t h e  case he re .  That i s  t h e  

p o l i c y  o f  t h e  Commission. Your staff has 

o u t l i n e d  to you severa l  cases t h a t  hold t h a t  

po l  i cy. 

ACCURATE STENOTYPE REPORTERS, I N C .  
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NOW, OPC has contended t h a t  t o  consider  

i n t e r e s t  on t a x  d e f i c i e n c i e s  i n  1999, i t  would 

be an adjustment i nconsi s t e n t  w i t h  t h e  company's 

l a s t  r a t e  case, and t h a t  on l y  adjustments 

approved i n  t h e  company's l a s t  r a t e  case can be 

made. we agree w i t h  t h e  p o s i t i o n  o f  t h e  s t a f f  

t h a t  the p r o v i s i o n  requi  r i n g  t h a t  adjustments be 

made i n  t h e  l a s t  r a t e  case merely requ i  r e s  t h a t  

those adjustments be made as a p o i n t  o f  

beginning. 

l i s t  o f  t h e  adjustments t h a t  can be made. 

I t i s  n o t  intended t o  be a complete 

The key here i s  t o  g i ve  full e f f e c t  t o  t h e  

e n t i r e  w r i t i n g  i n  paragraph 7,  which i s  a key 

p r o v i s i o n  o f  s t i p u l a t i o n .  That paragraph reads 

t h a t  the  c a l c u l a t i o n  o f  t he  ac tua l  ROE f o r  

calendar year 1999 w i l l  be used -- w i l l  be an 

FPSC adjusted bas i s  us ing  appropr ia te  

adjustments approved i n  Tampa E l e c t r i c ' s  las t  

f u l l  revenue requ i  rements proceedi ng . B u t  i t  

goes on t o  t h e  key p a r t  o f  t h a t  paragraph, which 

reads, " ~ 1 1  reasonable and prudent expenses and 

investments w i l l  be al lowed, and no 

annua l i za t i on  o f  p r o  forma adjustments w i l l  be 

made 'I 

AS recommended by your s t a f f ,  i n t e r e s t  on 

ACCURATE STENOTYPE REPORTERS, INC. 
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tax  d e f i c i e n c y  i s  c e r t a i n l y  a prudent expense 

i n c u r r e d  i n  1999, and t h e  language, r e f e r r i n g  t o  

t h e  Company's 7 a s t  r a t e  case, was never intended 

t o  d e f i n e  t h e  f u l l  universe o f  prudent expenses 

t h a t  c o u l d  be considered. 

I n  summary, w e  b e l i e v e  t h a t  OPC'S p o s i t i o n  

on t h i s  i ssue  t i p s  t h e  scales o f  reasonableness 

aga ins t  t h e  Company and pena l izes  i t  f o r  act ions 

t h a t  i t  has taken tha t  have lowered costs  f o r  

i t s  customers. Dur i  ng t h e  s t i  pul  a t i  on pe r iod  , 
as w e  sa id ,  t h e  Company d i d  eve ry th ing  that i t  

cou ld  t o  lower  i t s  expenses, and one o f  t h e  

t h i n g s  t h a t  i t  d i d  was t o  t a k e  aggressive 

p o s i t i o n s  be fo re  t h e  IRs w i t h  respect  t o  var ious  

tax  i ssues .  T h e  Company has shown t h a t  t h e  

b e n e f i t s  associ ated w i t h  t h e  tax p o s i t i o n  taken 

outweigh t h e  i n t e r e s t  expense assessments by t h e  

IRS 9 

The bottom l i n e  t o  a l l  o f  t h i s  i s  -- and 

i t  ' s expressed i n your staff's recommendation as 

i t s  bottom l i n e .  It s ta tes  t h a t  consistency, 

f a i  rness,  and t h e  reasonable i n t e r p r e t a t i o n  o f  

t h e  s t i p u l a t i o n s  l ead  staff t o  recommend t o  you 

that t h e  appropr i  a te  -- t h a t  i t i s appropr ia te  

t o  i n c l  ude i n t e r e s t  expense associated w i t h  t a x  

ACCURATE STENOTYPE REPORTERS, INC. 
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d e f  i c i  enc i  es i n the c a l  c u l  a t i  on of Tampa 

E l e c t r i c ' s  1999 ROE. 

s t a f f  ' s recommendation. 

We urge you t o  approve 

CHAIRMAN DEASON: Mr. Howe? 

MR. HOWE: Commissioners, I ' m  Roger Howe 

w i  t h  t h e  pub1 i c Counsel ' s o f f i  ce. 

s t a f f  i n  i t s  recommendation d i d  no t  address 

one area o f  our concerns, and t h a t  was w i t h  t h e  

cos t /bene f i t  ana lys i s  i t s e l f ,  and I would l i k e  

to touch on t h a t  very qu ick ly .  

Three and a h a l f  years a f t e r  we signed t h e  

f i r s t  s t i p u l a t i o n  and t h r e e  years a f t e r  we 

s igned the second, Tampa E l e c t r i c  i n  i t s  

su rve i  1 lance repo r t s  s t a r t e d  showi ng i n t e r e s t  

expense on t a x  d e f i  c i  enci es . The cumulative 

amount was approxi matel  y $12 . 7 m i  11 i o n .  

F i r s t  o f  a l l  , we disagree w i t h  t h e  12.7.  

Commissioners, you need t o  keep i n  mind, t h i s  

i s n ' t  j u s t  t h e  b i l l  they got f r o m  t h e  IRS. T h i s  

i nc ludes  the  est imate o f  what they would also 

have t o  pay f o r  those e x i s t i n g  open years. The 

effect o f  i n f l a t i n g  t h i s  amount i s  t h a t  i t  helps 

t o  reduce t h e  amount of- refunds under t h e  

s t i p u l a t i o n .  It reduces t h e  earnings f o r  1999. 

I f  i t  t u r n s  out t h e  Company has overaccrued, 

ACCURATE STENOTYPE REPORTERS, I N C .  
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they j u s t  make adjustments i n  f u t u r e  years a f t e r  

t he re  are no refunds a t  issue. 

Second1 y , t h e  cost/benef i t anal y s i  s i t s e l  f , 

t h e  approach t h a t  your s t a f f  has accepted which 

was of fered by Tampa E l e c t r i c  i s  t h a t  because o f  

t h e  IRS's dec is ions  i n  1999 t o  impose i n t e r e s t  

i ncome t a x  d e f i  c i  enc i  es , t h a t  that i n d i  cates 

t h a t  Tampa E l e c t r i c  was n o t  a l lowed h i g h  enough 

ra tes  i n  i t s  l a s t  r a t e  case, t ha t  i n  1993, Tampa 

E l e c t r i c  should have been al lowed t o  earn an 

a d d i t i o n a l  $1.7 m i l l i o n  i n  r a t e s ,  and t h a t  i n  

1994, because t h e r e  was  a s t e p  i nc rease  -- and 

t h i s  increase f o r  '94 w a s  $2 m i l l i o n ,  which 

applied i n  '94, ' 9 5 ,  '96, '97,  '98, and '99. I f  

you add those a l l  together ,  t h a t  was 

approximately $2 m i l l i o n .  SO t h e  Company was 

depr ived o f  $14 m i l l i o n  i n  revenues i n  i t s  l a s t  

r a t e  case. It should have been a l lowed t o  

rece ive  more money, and t h a t  $14 m i l l i o n  t h a t  

they were n o t  a l lowed t o  c o l l e c t  i s  w h a t  

j u s t i f i e s  the  Company i n  1999 booking $12.7 

m i l l i o n  o f  i n t e r e s t  expense on t a x  d e f i c i e n c i e s  

because they would s t i l l  be i n  t h e  negat ive.  

I t  serves t h e  purpose o f  reducing refunds  

under the s t i p u l a t i o n  going forward.  And i t  

ACCURATE STENOTYPE REPORTERS, INC. 
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a l s o  ignores a17 aspects o f  r e t r o a c t i v e  

ratemaki ng, admi n i  s t r a t i v e  f i  na l  i ty and t h e  

e x p l i c i t  terms o f  the s t i p u l a t i o n .  SO t h e  

p o s i t i o n  t h a t ' s  being posed t o  you here i s  a 

cost /benef i  t analys i  s i n  w h i  ch i f  t h e  Company 

had been al lowed t o  earn $14 m i l l i o n  more i n  

pas t  years, they were -- r'm s o r r y .  They were 

depr ived  o f  the oppor tun i ty  t o  earn $14 m i l l i o n  

i n  p a s t  years, and t h a t  j u s t i f i e s  them record ing  

12 .7  m i l l i o n  o f  i n t e r e s t  expense i n  1999. 

SO we have ser ious concerns w i t h  t h e  

c o s t / b e n e f i t  ana lys is  and the a c t u a l  

cal c u l  a t i  ons t ha t  go i n t o  i t . 
More impor tan t l y ,  Commissioners, I believe 

i t ' s  r e a l l y  an i s s u e  o f  l a w  and p o l i c y .  AS I 

stated the l a s t  t i m e  we m e t  on t h i s  t o p i c  -- I 

b e l i e v e  i t  was October 17th, and I t h ink  a t  t h a t  

t i m e  i t  was a panel assigned. Now i t ' s  t h e  f u l l  

Commission. I: t o l d  the  Commissioners we d i d  n o t  

i g n o r e  t h e  sub jec t  o f  i n t e r e s t  expense on t ax  

de f i c iency  i n  our s t i p u l a t i o n .  In t h a t  

s t i p u l a t i o n ,  w e  e x p l i c i t l y  s a i d  t h a t  any 

i n t e r e s t  expense imposed upon t h e  Company -- 
t h e  t e r m  we used w a s  "assessed upon  t h e  Company" 

-- r e l a t e d  t o  t h e  Polk Power S t a t i o n  would be 

ACCURATE STENOTYPE REPORTERS, INC. 
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recognized as a prudent expense f o r  ratemaking 

purposes. The e x p l i c i t  language was i n  

paragraph 10 o f  t h e  f i r s t  s t i p u l a t i o n ,  and i t  

reads, "The p a r t i e s  agree t h a t  any i n t e r e s t  

expense t h a t  might be i n c u r r e d  as a r e s u l t  o f  a 

Po1 k Power S t a t i o n  re1 ated t a x  d e f i  c i  ency 

assessment w i l l  be considered a prudent expense 

f o r  ratemaking purposes and w i l l  support  t h i s  

p o s i t i o n  i n any proceedi ng be fore  t h e  PSC. " 

Now, Commissioners, t h i s  i s  an e x p l i c i t  

p r o v i s i o n  i n  t h e  s t i p u l a t i o n .  It i s  f o l l owed  by 

t h e  next  paragraph, which says t h e  c a l c u l a t i o n  

w i l l  be based on adjustments cons is ten t  w i t h  t h e  

case, and i t ' s  f o l l owed  by a sentence 

a1 1 reasonable and prudent expenses 

1 owed 

t h e  s t a f f  has accepted t h e  Company's 

p o s i t i o n  t h a t  t h i s  " a l l  reasonable and prudent 

expenses" language a l l ows  f o r  recovery o f  any 

i n t e r e s t  expense on tax  d e f i  c i  enc i  es . 
But ,  Commi s s i  oners , i f  i n t e r e s t  expense on 

t a x  d e f i  c i  enci  es were recoverable pursuant t o  

t h i s  language, we would have had no reason f o r  

t h e  language 1 i m i  t i  ng recovery t o  adjustments 

cons is ten t  w i t h  t h e  l a s t  r a t e  case. W e  would 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0  

21 

22 

23 

24 

25 

14 

n o t  have had a paragraph dea l i ng  w i t h  i n t e r e s t  

on t a x  d e f i  ci  enci es associated w i t h  t h e  pol k 

Power s t a t i o n ,  because t h a t  adjustment would be 

subsumed. Everyth ing would be captured by t h e  

second sentence o f  paragraph 11. 

The o n l y  ra t i ona l  -- 
COMMISSIONER JABER: M r .  HOW(?, l e t  m e  a s k  

you a ques t ion .  You p o i n t  t o  t h a t  language, 

which you acknowledge i s  e x p l i c i t  language -- 

MR. HOWE: Yes, m a ' a m .  

COMMISSIONER JABER: -- r e l a t e d  to the Polk 

Power S t a t i o n ,  and you says t h a t ' s  an example o f  

OPC'S  cons ide ra t i on  o f  t h e  i n t e r e s t  tax expense. 

6ut t h e  oppos i te  i s  also t r u e .  Because i t ' s  

e x p l i c i t l y  r e l a t e d  t o  t h e  Polk Power stat ion -- 
i t ' s  l i k e  you're t a l k i n g  o u t  o f  both s ides  of 

your mouth. It's e i t h e r  e x p l i c i t  o r  i t ' s  no t .  

It's e x p ' l i c i t  as i t  r e l a t e s  to t h e  P o l k  Power 

Station, b u t  i t ' s  s i l e n t  on how t h a t  i ssue  i s  

related t o  any o ther  scenar io.  

MR. HOWE: That ' s  c o r r e c t .  

COMMISSIONER JABER: And how do we 

reconci 1 e your  argument w i t h  t h e i  r argument? 

MR. HOWE: I would suggest tha t  you apply a 

r u l e  o f  cons is tency,  that  i f  any and a71 
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i n t e r e s t  expense on tax  d e f i  c i  enci es was covered 

by t h e  second sentence o f  paragraph 11, t h e r e  

would be no reason f o r  t h e  f i r s t  sentence o f  

paragraph 11 t o  say an adjustment i s  cons i s ten t  

w i t h  t h e  l a s t  r a t e  case. 

And secondly, i f  a l l  i n t e r e s t  expense on 

t a x  d e f i  c i  enci es was recoverable,  t h e r e  would be 

no reason f o r  paragraph 10 i d e n t i f y i n g  -- 

s p e c i f i c a l l y  a l l ow ing  f o r  t h e  Polk S t a t i o n .  

A l l ow ing  f o r  an i n t e r e s t  expense on a t a x  

d e f i c i e n c y  assigned t o  t h e  p o l k  S t a t i o n  was a 

r e c o g n i t i o n  by t h e  p a r t i e s  t ha t  t h e r e  was a 

narrow category o f  p o t e n t i a l  f u t u r e  expense t h a t  

was n o t  covered e l  sewhere i n t h e  s t i  pu l  a t i  on 

It would not f i t  w i t h i n  an adjustment c o n s i s t e n t  

w i t h  t h e  l a s t  r a t e  case, and i t  would not f i t  as 

a reasonable expense. Therefore,  i t  w a s  

necessary i f  we were  going to address i n t e r e s t  

expense on tax  d e f i c i e n c i e s  at a l l  t o  recognize 

t h a t  i t  was  ou ts ide  those parameters, and we d i d  

so. B u t  i n  doing so, w e  s a i d ,  "But i t  o n l y  

appl i es t o  t h e  pol k P o w e r  s t a t i o n  'I 

COMMISSIONER JABER: Okay. We1 1 , why i sn' t 

t h e  consis tency argument t ha t  -- you e x p l i c i t l y  

po in ted  o u t  t h e  Polk  Power S t a t i o n  i n t e r e s t  t a x  

ACCURATE STENOTYPE REPORTERS, INC. 
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expense w a s  an example o f  reasonable and 

prudent. 

MR. HOWE: M y  p o i n t  there  i s  i f  i t  were an 

example, t he re  would be no reason f o r  paragraph 

10. ~ 7 1  i n t e r e s t  expense on income t a x  

d e f i  c i  enci es woul d be covered as reasonabl e 

expenses. There would be no reason t o  have the 

1 anguage f o r  adjustments consi s t e n t  w i t h  t h e  

l a s t  r a t e  case. There would be no reason t o  

have a speci f i  c a1 1 owance for  pol k, because 

under t h e  Company's and t h e  s t a f f ' s  

i n t e r p r e t a t i  on, a1 1 i n t e r e s t  expense on a1 1 

income tax  d e f i c i e n c y  i s  recoverable i f  i t  can 

be shown t o  the cos t -bene f i c ia l  which i s  also 

no t  addressed i n  t h e  s t i p u l a t i o n ,  under t h e  " a l l  

reasonabl e and prudent expense'' 1 anguage. There 

would be no reason f o r  t h e  p a r t i e s  t o  have 

entered  i n t o  such 1 anguage 

~ 1 1  r i g h t .  S o  we t h i n k  t h a t  cons t ra ins  -- 
t h a t  should be t h e  end o f  t h e  mat te r .  D id  t h e  

p a r t i e s  address t h e  subject  o f  i n t e r e s t  expense 

on income t a x  d e f i  c i  enc i  es i n t h e i  r st-i pu l  a t i  on? 

c l e a r l y ,  yes. That should end i t  a l l ,  because 

t h e  Company i s  n o t  asking f o r  an appropr ia te  

i n t e r e s t  expense on tax  d e f i  c i  ency as d e f i  ned 

ACCURATE STENOTYPE REPORTERS, I N C .  
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under t h e  e x p l i c i t  terms o f  t h e  s t i p u l a t i o n .  

secondly, i f  paragraph 10 d i d  n o t  e x i s t ,  

the f i r s t  sentence o f  paragraph 11 says 

adjustments cons is ten t  w i t h  t h e  l a s t  r a t e  case. 

The Company's p o s i t i o n  and t h e  s t a f f ' s  i s  t h a t  

t h a t  doesn ' t  mean you c a n ' t  have adjustments 

consi s t e n t  -- i nconsi s t e n t  w i  t h  t h e  1 ast r a t e  

case 

Commi s s i  oners , t h a t  j u s t  doesn ' t make any 

sense. There would be no reason f o r  us t o  l i m i t  

i t  t o  adjustments consi s t e n t  w i t h  t h e i  r 1 a s t  

r a t e  case. 

what t h e  Company d i d  i s ,  t h e y  s t a r t e d  i n  

September '99 listing income t a x  expense on t a x  

d e f i  c i  enci  es as an adjustment on t h e i  r 

surve i  11 ance repo r t s  I t ' s  c l e a r l y  n o t  an 

adjustment consi  s t e n t  w i t h  t h e i  r l a s t  r a t e  case. 

NOW, Commissioners, I would l i k e  t o  f o r  a 

moment r e f e r  you t o  t h e  Order you issued -- and 

I r e a l i z e  i t  was another panel o f  Commissioners, 

although, Commissioner Deason, you were on i t . 

I n  1996 the Commission i n  Order No. 

PSC-96-0670-S-E1 approved t h e  f-i r s t  s t i  p u l  a t i  on. 

Jus t  l e a f i n g  through t h e  order  i t s e l f ,  I no te  

t h a t  you have t h e  s t i p u l a t i o n  w a s  i nco rpo ra ted  

ACCURATE STENOTYPE REPORTERS XNC. 
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Now, why i s  t h a t  important? why am 1 

p o i n t i n g  t h a t  out? One o f  the  t h i n g s  you ' re  

faced w i t h  here today i s ,  how do you i n t e r p r e t  a 

s t i p u l a t i o n  i n  which t h e  p a r t i e s  who d r a f t e d  i t  

a r e  apparent ly  i n  d i  sagreement? 

I would suggest t h a t  you do i t  on t h e  p l a i n  

1 anguage o f  t h e  s t i  pu l  a t i  on, t h e  reasonabl e man 

standard. But beyond t h a t ,  Cor" s s i  oners , I 

would c i t e  you t o  a case, c i t y  Gas Company vs.  

Peoples Gas System, 182 so.2d 429, from 1965. 

Th i  5 case d e a l t  w i t h ,  i n t e r e s t i  n g l y  Peop1 es 

Gas, which i s  now a subsid iary  o f  Tampa E l e c t r i c  

Company. It was con tes t i ng  C i t y  Gas's ac t ions  

pursuant t o  a t e r r i t o r i a l  agreement t h e  two gas 

companies had entered i n t o .  It went t o  c i  r c u i  t 

c o u r t ,  and i t  went up through t h e  a p p e l l a t e  

process. And one o f  the impor tan t  i ssues  i s :  

what i s  t h e  effect o f  t h e  Commission reaching a 

d e c i s i o n  and approving an agreement? And 1 

would suggest t h a t  a t e r r i t o r i a l  agreement i s  i n  

t h e  na tu re  o f  a c o n t r a c t ,  a s t i p u l a t i o n .  A t  

t h i s  p a r t i c u l a r  p o i n t  i n  t i m e ,  1 don't b e l i e v e  

t h e  Commi s s i  on had a u t h o r i t y  expl  i c i  t l y  under 

t h e  s t a t u t e  t o  approve t e r r i t o r i a l  agreements. 

ACCURATE STENOTYPE REPORTERS, INC. 
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And t h e  Cour t  said -- and l e t  me see i f  1 

can g e t  to t h i s  page number, 436. The Cour t  

sa id ,  "we also conclude t h a t  t h e  Commission h a s  

adequate i m p l i e d  a u t h o r i t y  under Chapter 366 t o  

v a l i d a t e  such agreements as t h e  one be fo re  us. 

Indeed, we agree w i t h  t h e  Nor th C a r o l i n a  c o u r t  

t h a t  t h e  p r a c t i c a l  e f f e c t  o f  such approval i s  t o  

make t h e  approved con t rac t  an order  o f  t h e  

Comrni ss ion,  b i  n d i  ng as such upon t h e  p a r t i  es . " 
And t h e  reason I c i t e  t h i s ,  Commissioners, 

i s ,  I th ink  if i t  comes down t o  t h i s  m a t t e r  

cannot be resolved by t h e  p l a i n  language of t h e  

s t i p u l a t i o n ,  which I t h i n k  i t  can, I t h i n k  your 

next q u e s t i o n  should be: what cou ld  t h i s  

Commission have p o s s i b l y  i ntended when they 

approved t h e  s t i p u l a t i o n ?  Was t h e i  r i n t e n t  t o  

b i  nd t h e  p a r t i  es t ha t  w i t h  reasonable 

assuredness you would know what w a s  go ing  t o  be 

a t  i s s u e  i n  determin ing t h e  u t i l i t y ' s  r e t u r n  on 

equ i t y ,  and once t h e  numbers were crunched, you 

could determi ne t h e  reasonabl eness and t h e  

amount o f  re funds?  

NOW, Commi s s i  oners, r e f e r r i  ng t o  t h e  Order 

i n  which you approved the s t i p u l a t i o n ,  at page 

4, t he  Commi s s i  on ' s Order says, "The s t i  p u l  a t i  on 
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i s basi  c a l l  y sel f - exp l  anatory  , bu t  t h e  foll owi ng 

i tems are  being addressed f o r  t h e  sake o f  

c l a r i t y . "  And one o f  those s p e c i f i c  i t e m s  t h e y  

address i s  on page 5 at the bottom o f  t h e  page, 

t a x  d e f i c i e n c y  assessment, Sec t ion  10, and I 

quote -- and t h i s  i s  on t h e  bottom o f  page 5 and 

c a r r i e s  o v e r  t o  page 6.  "The p a r t i e s  have 

agreed t o  support  any i n t e r e s t  expense i n c u r r e d  

as a r e s u l t  o f  any t a x  d e f i c i e n c y  assessment 

r e l a t e d  t o  t h e  t a x  l i f e  o f  t h e  Polk Power 

Station as a prudent expense f o r  ratemaking 

purposes . " And here t h e  Commi s s i  on 

ed i  t o r i  a1 i zed , "However , t h i  s p r o v i s i o n  i s 

b i n d i n g  o n l y  on t h e  p a r t i e s  t o  t h e  s t i p u l a t i o n .  

Based on t h e  evidence presented du r ing  a 

proceeding, t h e  Commission m a y  make a 

determi n a t i o n  t o  e i t h e r  i n c l  ude o r  exc l  ude any 

such i n t e r e s t  expense f o r  ratemaki ng purposes. " 

I n  o t h e r  words, Commissioners, we 

i d e n t i f i e d  i n t e r e s t  expense r e l a t e d  t o  t h e  po7k 

Power S ta t i on ,  and you s a i d  t h a t  might be 

b i n d i n g  on t h e  p a r t i e s ,  bu t  you reserved the 

r i g h t  n o t  to even allow i n t e r e s t  expense as i t  

r e l a t e d  t o  the ~ o l k  Power S t a t i o n .  1 would 

suggest t h a t  a f a i  r reading o f  t h e  s t i p u l a t i o n  

ACCURATE STENOTYPE REPORTERS I N C  
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and the  Commission's Order approving i t  leads t o  

the  i nescapabl e concl u s i  on t h a t  t h e  o n l y  

i n t e r e s t  expense pe rm i t ted  i s  r e l a t e d  t o  t h e  

Polk Power Sta t i on ,  and t h e  Commission has 

reserved the d i s c r e t i o n  t o  n o t  even allow t h a t .  

COMMISSIONER JABER: Is t h a t  because t h e  

Commission wanted t o  make a rev iew as t o  whether 

i t  was reasonable and prudent? 

MR. HOWE: Yes, I b e l i e v e  so, as i t  r e l a t e d  

t o  t h e  ~ 0 7 k  Power S t a t i o n .  

COMMISSIONER JABER: why would they n o t  

ho ld  t h a t  standard on every s i t u a t i o n  as i t  

re1 ates t o  i ncome t a x  expense? 

MR. HOWE: They were f r e e  t o  do so. They 

d i d  no t .  I n  o ther  words, i n  t h e  order  they  s a i d  

t h a t  p rov i s ion ,  paragraph 10, r e f e r r i n g  t o  t h e  

Polk s t a t i o n ,  i s  b i n d i n g  on t h e  p a r t i e s ,  b u t  no t  

on t h e  Commission. "We reserve t h e  r i g h t  t o  

e i t h e r  i nc lude  o r  exclude any such i n t e r e s t  

expense f o r  ratemaking purposes." And 1 would 

submit t h a t  under general  grammatical 

cons t ruc t ion ,  such i n t e r e s t  expense cou ld  on ly  

be t h a t  r e l a t e d  t o  Polk. 

Cont i  nu i  ng i n t h e  o rde r ,  t h e  commi s s i  on 

sa id ,  s t i l l  on page 6, "Th is  se t t lement  p rov ides  

ACCURATE STENOTYPE REPORTERS, INC. 
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an i n c e n t i v e  f o r  TECO t o  be more c o s t - e f f i c i e n t  

s i n c e  i t  can r e t a i n  a s i g n i f i c a n t  p o r t i o n  o f  any 

increased earnings. I n  recent years,  t he  

Commission has promoted various forms o f  

i ncent ive regu l  a t i  on . 
NOW, Commissioners, 1 d o n ' t  know e x a c t l y  

where Tampa E l e c t r i c  has e f f e c t e d  i t s  cost 

reduct ions and i t s  expense savings. B u t  under 

t h e  s t i p u l a t i o n ,  i t  was recognized t h a t  t h e y  had 

an i n c e n t i v e  t o  reduce t h e i r  expenses. what the 

company has done i s  p i c k  one category of 

expenses that has gone up, booked i t  i n  t h e  very 

l a s t  qua r te r  o f  t h e  l a s t  term o f  t h e  

s t i p u l a t i o n ,  and used i t  t o  reduce t h e  refunds 

t h e  customers are e n t i t l e d  to. Essentially, t h e  

Company' s posi ti on i s t h a t  they  s h o d  d be 

al lowed t o  charge h igher  ra tes  i n  t h e  f u t u r e  i n  

t h e  form o f  reduced refunds because they d i d n ' t  

get enough i n  t h e  l a s t  r a t e  case. 

Commissioners, t h e  p u b l i c ,  t h e  c i t i z e n s ,  

t h e  ratepayers o f  Tampa E l e c t r i c  a re  e n t i t l e d  t o  

an a d d i t i o n a l  $8.3 m i l l i o n  o f  revenues r e l a t e d  

t o  t h e  removal o f  t h i s  i n t e r e s t  expense. 

Commissioners, I a l s o  suggest t o  you t h a t  

you have a rea7 c o n s t r u c t i o n  problem w i t h  the 
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two s t i p u l a t i o n s .  I don't t h i n k  anybody would 

d i spu te  t h a t  had only t h e  f i  r s t  s t i p u l a t i o n  

exp i red  by i t s  own terms at t h e  end o f  1998 -- 

t h e  f i  r s t  s t i p u l a t i o n ,  by t h e  w a y ,  o n l y  covered 

through 1998. The second s t i p u l a t i o n  extended 

i t  under some d i f f e r e n t  terms through 1999. 

Commissioners, you would be i n  a p o s i t i o n  

o f  say ing t h a t  because you extended -- t h e  

a c t u a l  extension o f  t he  s t i p u l a t i o n  f o r  one year 

i n  1999 created t h e  r i g h t  i n  Tampa E l e c t r i c  t o  

do a cos t /bene f i t  ana lys is  go ing  back t o  1993 

and use t h a t  as a bas is  t o  inc rease customer 

r a t e s  i n  t h e  form o f  lower s t i p u l a t i o n s  (s ic )  i n  

1999. Commissioners, I d o n ' t  t h i n k  t h e r e ' s  any 

w a y  you can read your approval o f  t ha t  one-year 

extens ion as c r e a t i  ng some substantive ri ghts i n 

Tampa E l e c t r i c .  It's just not  the re .  It's 

nowhere i n  t h e  words o f  t h e  s t i p u l a t i o n .  

And w i t h  t h a t ,  Commissioners, I w i l l  

conclude. Thank you very much. 

MR. WILLIS: Very b r i e f l y ,  I would l i k e  t o  

refocus t h e  Commi s s i  on on staff's 

recommendation, which addresses t h e  p o i  n t s  t h a t  

M r .  Howe has made. 

The s t a f f  has s a i d  t o  you based on t h e  
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previous deci  s i  ons i n t e r p r e t i  ng these 

s t i p u l a t i o n s ,  t h e  language o f  t h e  s t i p u l a t i o n s ,  

and t h e  ac t i ons  o f  t h e  p a r t i e s ,  s t a f f  be l ieves  

t h a t  i t ' s  appropr ia te  t o  i n c l u d e  t h e  i n t e r e s t  

expense on tax d e f i c i e n c i e s  i n  t h e  c a l c u l a t i o n  

of TECO's 1999 ac tua l  ROE. S t a f f  agrees w i t h  

TECO t h a t  t h e  g u i d i n g  p r i n c i p l e  o f  t h e  

s t i p u l a t i o n  i s  whether t h e  i t e m  o f  expense o r  

i nvestment i s reasonabl e and prudent .  Fur ther  , 

t h e  reference to t h e  adjustments i n  t h e  l a s t  

r a t e  case does not  serve as a l i m i t  t o  t h e  type  

o f  reasonable and prudent expenses which may be 

i n c u r r e d  i n  t h e  calculation of TECO'S actua l  

ROE. 

s t a f f  i n  i t s  recommendation p o i n t s  t o  you 

a s e r i e s  o f  adjustments t h a t  have been made from 

year to year under t h e  s t i p u l a t i o n  which were 

n o t  made i n  t h e  l a s t  r a t e  case. s t a f f  then s e t s  

ou t  i t s  most reasonable i n t e r p r e t a t i o n  o f  t h e  

s t i  pu l  a t i  on as fol 1 ows : 

"If an adjustment was  made i n  t h e  l a s t  full 

revenue requi  rements proceedi n g ,  t h e  method01 ogy 

employed i n t h e  full revenue requ i  rements 

proceedi ng w i  I 1  control . 
"2 .  The f a c t  t h a t  no adjustment was made 

ACCURATE STENOTYPE REPORTERS, INC. 
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i n  t h e  l a s t  full revenue requirements r a t e  

proceedi ng does not  p rec l  ude any adjustment i n 

any year covered by t h e  s t i p u l a t i o n .  The 

re levant  quest ion i s  one of prudence. 

" 3 .  w i t h  respect t o  the p o t e n t i  a1 i n t e r e s t  

on tax  d e f i  c i  enci es associated w i t h  t h e  Pol k 

Power S t a t i o n  addressed i n  paragraph 10, t h e  

s t i  p u l a t i  on fo rec loses  t h e  possi b i  1 i ty of any 

chal lenge to the  prudence o f  those cos ts .  I t  

was no t  meant tu, h a s  not  been i n t e r p r e t e d  t o ,  

and should n o t  be i n t e r p r e t e d  t o ,  l i m i t  t h e  

poss ib le  prudent expenses t o  those ca tegor i  es 

e i t h e r  i n c l u d e d  i n  t h e  l a s t  f u l l  revenue 

requi  rements proceedi ng o r  speci f i  cal ly 

enumerated i n the  s t i  pu l  a t i  ons " 

And t h e  s t a f f  again concludes a t  t h e  end 

o f  t h i  s recommendati on t h a t  consi s tency , 
f a i  rness , and t h e  most reasonable i n t e r p r e t a t i  on 

o f  t he  s t i p u l a t i o n s  l e d  s t a f f  t o  recommend t h a t  

i t i s approp r ia te  t o  i n c l  ude i n t e r e s t  expense 

associated w i t h  t a x  d e f i  c i  enci  es i n t h e  

c a l  c u l  a t i  on o f  Tampa E1 e c t r i  c Company's 1999 

ac tua l  ROE. 

W e  urge you t o  approve s t a f f ' s  

recommendation. It has been thorough ly  

ACCURATE STENOTYPE REPORTERS, I N C .  
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considered . It has been thorough1 y r e v i  ewed 

over about t h e  l a s t  month or s i x  weeks, and you 

should approve i t .  

COMMISSIONER JACOBS: M r .  W i l l i s ,  how do 

you g e t  around t h e  r e t r o a c t i v e  ratemaki ng 

argument tha t  pub1 i c Counsel r a i  ses? 

MR. W I L L I S :  I t h i n k  t h i s  i s  n o t  

r e t r o a c t i v e  ratemaking at a11 There i s  a -- 

what you determine, Commissioner, t h e  Company 

w i t h o u t  quest ion i ncurred t h i  s expense i n 1999. 

You then determine whether i t  was  prudent f o r  

t h e  Company t o  take p o s i t i o n s  w i t h  the I R S  over 

t ime  where i t  took p o s i t i o n s ,  i t  reduced t h e  

amount o f  earnings t h a t  i t  was -- o r  expenses 

that were considered i n  t h e  c a l c u l a t i o n s  year by 

year ,  and didn't have to r a i s e  cost o f  c a p i t a l  

t o  pay t h e  t a x .  

And what s t a f f  has sa id  i s  t h a t  t h a t  makes 

sense, t h a t  was prudent.  YOU are  -- i t ' s  a very 

d i f f e r e n t  i d e a  t o  say t h a t  you ' re  changing ra tes  

r e t r o a c t i v e l y .  W e '  r e  n o t  doing t h a t  at a1 1 

We're determin ing what t h e  amount o f  re fund i s .  

That's v e r y  d i f f e r e n t  than j u s t  making a 

c a l c u l a t i o n  t o  determine whether o r  n o t  t h e  

Company's ac t i ons  over t i m e  were prudent,  which 

~ ~~ ~~~ 
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they were and which s t a f f  has confirmed t o  you 

they were. 

COMMISSIONER JACOBS: SO your argument i s  

t ha t  so l ong  as we d o n ' t  a f f e c t  ra tes ,  then any 

expense t h a t  we determine t o  be prudent would be 

acceptable? 

MR. WILLIS: Yes, s i r .  I mean, you ' re  n o t  

i n  any way through t h i s  cos t -e f fec t i veness  

ana lys i s  cons ider ing  r e t r o a c t i v e  ratemaking. 

You're j u s t  determin ing what t h e  amount o f  t h e  

appropr ia te  re fund i s  f o r  1999. 

COMMISSIONER JACOBS: Now, t h e  example t h a t  

you c i t e d  where expenses were al lowed which were 

n o t  express ly  c i t e d  i n  t h e  p r i o r  -- o r  

referenced i n  t h e  p r i o r  case, i s  that t h e  

t ransmi s s i  on 7 i ne? 

MR. W I L L I S :  The t ransmiss ion l i n e  i s  one 

o f  them. There a r e  several  o thers,  b u t  another 

adjustment t h a t  has been made t h a t  has been very 

s i  gn i  f i  cant  and whi ch t h i  s Commi s s i  on has 

d i  scussed i s t h e  e q u i t y  r a t i  o adjustment . 
That's w h a t  I w a s  t e 7 l i n g  you e a r l i e r .  W e  came 

before you i n i t i a l l y  and sa id ,  "That adjustment 

i s  not i n  t h e  s t i p u l a t i o n , "  and you sa id ,  "No, 

t h e  gu id ing  p r i n c i p l e  o f  t h e  s t i p u l a t i o n  i s  
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whether o r  not i t  w a s  reasonable and prudent.  

We're going t o  l o o k  a t  t h a t  and determine 

whether o r  n o t  t o  make an adjustment." 

COMMISSIONER JACOBS: Now, was  t h e  e q u i t y  

adjustment t i e d  t o  t h e  t ransmiss ion l i n e ?  I t 

wasn ' t? 

MR. E L I A S :  No, they were separate and 

d i  s t i  n c t  . 
COMMISSIONER JACOBS: M r .  H o w ,  how do YOU 

get around t h a t  adjustment? 

MR. HOWE: Two ways, i f  I might .  

w h i l e  t h i s  i s  being d i s t r i b u t e d  --  w h i l e  

t h i s  i s  be ing  passed ou t ,  Commissioner Jacobs, 1 

would p o i n t  out a couple o f  t h i n g s .  On t h e  

O r 1  ando u t i  1 i t y  Commi s s i  on t ransmi s s i  on 1 i ne , as 
1 understand t h e  b a s i s  o f  t h e  Commission's 

dec is ion ,  i t  w a s  because t h a t  s a l e  was t o  be 

used s t r i c t l y  f o r  wholesale sales .  As  such, i t  

was a mat te r  t h a t  t h e  Commission determined had 

t o  be f u l l y  separated. 

j u r i s d i c t i o n .  

It w a s  o u t s i d e  your 

On t h e  e q u i t y  r a t i o ,  I t h i n k  t h a t  

M r .  w i  11 i s ' s argument supports m y  posi  ti on. 

where y o u ' r e  d e a l i n g  w i t h  a ma t te r  no t  

expl  i c i  t l y  addressed i n  t h e  s t i p u l a t i o n ,  address 

ACCURATE STENOTYPE REPORTERS, I N C .  
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i t from a reasonabl e expense perspect ive.  

I n t e r e s t  expense on tax  d e f i  c i e n c i  es was 

addressed and l i m i t e d  t o  the  Polk Power  S ta t ion ,  

so those are  two d i f f e r e n t  cha rac te r i  s t i  cs.  

what w e  j u s t  passed ou t  was -- t h i s  is t h e  

Company's y e a r l y  benef i t / impact  t o  customers 

t h a t  supports t h e  $10.7 m i l l i o n  f i g u r e  you see 

i n  your s t a f f ' s  recommendation, and y o u ' l l  see 

t h a t  k i n d  o f  i n  t h e  middle o f  t h e  page on t h e  

r igh t -hand s ide.  

NOW, the t e x t  a t  t h e  bottom o f  t h e  page i s  

mine. Those are m y  add i t i ons .  

I f  you t o t a l  up t h e  t h r e e  ca tegor ies  o f  

cos ts  and b e n e f i t s ,  as t h e  Company charac ter izes  

t h e  te rm,  y o u ' l l  f i n d  t h a t  t h e  t o t a l  f o r  

de fe r red  revenue benef i  t s / cos ts  i s 4,025 , 000. 

The t o t a l  t a x  d e f i c i e n c y  i n t e r e s t  expense a t  60% 

i s  7,542,000. The n e t  e f f e c t  o f  t h e  adjustments 

under t h e  s t i p u l a t i o n  under t h e  Company's 

cos t /benef i  t ana lys i  s i s  a negat ive 3,517 , 000. 
The o n l y  way t h e  Company i s  ab le  t o  show a 

p o s i t i v e  cost /benef i  t r e s u l t  i s by i n c l  ud i  ng 

14,257,000 o f  rate case b e n e f i t s .  And where 

tha t  number comes from, i f  you go t o  1993, a t  

t h e  bottom o f  t h e  column f o r  1993, y o u ' l l  see 
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t h e  f i g u r e  $1,705. Tampa Electric w a s  awarded 

approximately -- something less  than $2 m i l l i o n  

as a rate increase i n  1993.  Your s t a f f ' s  

p o s i t i o n  and t h e  Company's i s  t h a t  t h e  Company 

should have been g iven 1,705,000 more i n  1993. 

There was a step increase i n  1994, and t h a t  grew 

tQ 2,092,000. 

I f  you m u l t i p l y  2,092,000 by s i x  for t h e  

years 1994 through 1999 and add t h e  1,705,000, 

you again get t h e  14,257,000. You can a l s o  g e t  

i t  by j u s t  e x t r a c t i n g  from t h e  fa r  r i g h t  column. 

And t h i s  i s  my p o i n t .  These a r e  amounts 

t h a t  the Company i s m a i  n t a i  n i  ng they were 

depr ived o f ,  these are  rates t h e y  d i d n ' t  rece ive  

i n  ' 9 3  and '94 t h a t  they should have. And i f  

you assume t h e  1,705,000 w a s  i n  p lace  i n  1993 

and t h a t  t h e  2 m i l l i o n  was  i n  p lace tha t  they 

shou7d  have g o t t e n  i n  '94, ' 9 5 ,  '96, '97, '98, 

and '99, you get a t o t a l  o f  14,257,000. And 

that's revenue the  Company c la ims i t  wasn't  

e n t i t l e d  t o ,  o r  wasn't granted under t h e  r a t e  

case orders.  I t  then tu rns  i t  on i t s  head and 

says, "Those are b e n e f i t s  t h e  customers 

received, because they d i d n ' t  have t o  pay us for  

w h a t  we d i d n ' t  ask t h e  Commission t o  g ive  us, 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

31 

what t h e  Commission d i d n ' t  consider,  and what 

t h e  p a r t i e s  d i d  n o t  i n c l u d e  i n  t h e i  r 

s t i p u l a t i o n ,  and t h a t ' s  $14 m i l l i o n . "  

You add t h a t  $14 m i l l i o n  t o  the n e t  

de t r iment  under t h e  sti p u l  a t i  on as t h e  Company 

has c a l c u l a t e d  i t  o f  3 .5  m i l l i o n ,  and you g e t  a 

n e t  c o s t / b e n e f i t  to t h e  customers o f  10.7. And, 

Commissioners , t h e  t o t a l  b e n e f i t  , t h e  o n l y  

b e n e f i t  i s  what t h e y ' r e  c la iming  i s  forgone 

rates t h a t  you d i d  not g ive  them i n  1993 and 

'94, t h a t  because they were n o t  a l lowed t o  

rece ive  these i ncreased revenues , they  s h o d  d be 

al lowed t o  book a d d i t i o n a l  expense i n  1999 t o  

make up f o r  it. 

And t h e  e f f e c t  o f  booking i t  i n  1999, 

Commi s s i  oner J a c o b s ,  i s t o  i ncrease customer 

ra tes  i n  t h e  f u t u r e  in t h e  form o f  reduced 

refunds. Customers' b i l l s  w i l l  be h igher  d u r i n g  

t h e  re fund p e r i o d  under t h e  s t i p u l a t i o n s  because 

-- i f  t h e  Company i s  a l lowed t o  i n c l u d e  t h i s  

expense, than they  otherwise would be, and i t  

w i l l  be based upon t h e i r  argument t h a t  t hey  were 

disadvantaged and depr ived o f  revenues i n  t h e  

p e r i o d  1993 through 1999. I t h i n k  t h a t  c l e a r l y  

imp1 i c a t e s  concerns o f  r e t r o a c t i v e  ratemaki ng. 

___ ~~~ __ ~~ ~~ ~ 
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I be l ieve  -- 

COMMISSIONER JABER: M r .  Howe, what 's your 

d e f i n i t i o n  o f  r e t r o a c t i v e  ratemaking? 

MR. HOWE: I n  s imple terms, i t  i s  an 

increase i n  ra tes  i n  t h e  f u t u r e  t o  make up f o r  a 

past de f i c iency  i n  ra tes ,  o r  a reduc t ion  o f  

ra tes i n  t h e  f u t u r e  t o  make up f o r  an excess i n  

ra tes  i n  t h e  past .  

I n  t h i s  p a r t i c u l a r  case, t h e  Company i s  

saying, "we should have lower refunds. The 

customers should receive lower r a t e s  ( s i c )  

because t h e  Company d i d  n o t  rece ive  r a t e s  as 

h igh  as they should have been." so b a s i c a l l y  

t h e y ' r e  t a k i n g  a r a t e  d e f i c i e n c y  -- 

COMMISSIONER JABER: IS i t  rates? 

MR. HOWE: -- i n  t h e  pas t  -- 

COMMISSIONER JABER: IS i t  rates, o r  i s  i t  

recovery o f  an expense? IS r e t r o a c t i v e  

ratemaki ng recovery through r a t e s  f o r  an expense 

i n c u r r e d  i n  a p r i o r  per iod? And i f  t h a t ' s  t h e  

case, then are  you t a l k i n g  about t h e  amount o f  

t h e  re fund being less,  o r  a re  you t a l k i n g  about 

t h e  ra tes  being h igher? 

MR. HOWE: They a re  both t h e  same. The 

reason I say t h a t ,  t h e  customers pay r a t e s  and 

~ ~~~ 
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b i l l s .  what they  w i l l  see i s  -- on t h e i  r b i l l s  

i n  t h e  fu tu re ,  they w i l l  see ra tes  and a c r e d i t  

fo r  t h e  refund. The r a t e  i s  the net  of those 

two. TO t h e  ex ten t  t h a t  t h a t  c r e d i t  on t h e  

customer b i l l  i s  smal ler ,  the  ne t  rate 

necessar i l y  i s  h igher .  And t h e  reason i s  t o  

a l l ow  -- under t h i s  scenar io  would be t o  a l l o w  

t h e  company t o  make up f o r  t h e  f a c t  t h a t  you 

d i d n ' t  g i v e  them enough revenues, as they  see 

i t , back i n  '93 .  

Commissioners, ' 9 3  i s  done. '94 i s  done. 

YOU c a n ' t  reach back t h e r e  and say, "well , w e  

t h i n k ,  you know,  t h e  Company h a s  got a p o i n t .  

Given t h a t  t h e  I R S  has assessed an i n t e r e s t  

expense on a tax  d e f i c i e n c y  i n  '99, t h a t  means 

we didn't give t h e  Company enough money back i n  

1993, and we s h o u l d  now take i n t o  cons ide ra t i on  

the f a c t  t h a t  those r a t e s  were t o o  low i n  t h e  

pas t  and use it t o  inc rease r a t e s  i n  t h e  

f u t u r e . "  

And keep i n  mind t h a t  i t ' s  n o t  j u s t  a 

ph i  losophi  c a l  d i  scussi  o n  about r e t r o a c t i v e  

ratemaking. It's t h e  bottom l i n e  r e s u l t  o f  t h e  

cost /benef i  t ana lys i  s. They' r e  sayi  ng, "Because 

we were depr ived  o f  revenues i n  the  pas t ,  you 
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should l e t  us i nc lude  an expense i n  t h e  f u t u r e  

t h a t  has t h e  effect o f  reducing refunds, thereby 

i nc reas ing  r a t e s  i n  t h e  f u t u r e . "  I t  has a ve ry  

r e a l  tang i  bl e r e s u l t  

M y  p o i n t  t o  you, Commissioners, i s  t h e  

Company's own numbers show t h a t  i f  you just l o o k  

a t  what's happening under t h e  s t i p u l a t i o n  -- and 

by t h e  way, even these numbers we d isagree w i t h  

somewhat, because w h a t  t h e  Company c a l l s  

de fer red  revenue bene f i t s ,  they ass ign 100% o f  

them t o  t h e  customers. 

well, t h e  way t h e  s t i p u l a t i o n s  worked and 

t h e  p l a n  o f  t h e  Commission t h a t  s t a r t e d  i n  1995 

w a s  that  t h e  Company would d e f e r  excess revenues 

from 1995, and the  thought was t h a t  they  would 

necessarily have a rate i nc rease i n  1997 afFter 

t h e i  r pol k Power  S t a t i o n  came o n - l i n e  i n  l a t e  

1996, and t h e  i n t e n t  was t o  m i t i g a t e  t h e  

magnitude o f  t h a t  increase.  w e l l ,  under our 

s t i p u l a t i o n s ,  what w e  s a i d  was t h a t  money would 

a l s o  be deferred.  

But ,  Commissioners, t h a t  money went  100% t o  

t h e  u t i l i t y  t o  t h e  extent i t  w a s  needed t o  b r i n g  

t h e  u t i l i t y  up t o  the  t r i g g e r  p o i n t s ,  11.75 for 

t h e  years '97 and '98, and 1 2 . 0  f o r  '99. what 
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t h a t  means i s ,  had -- f o r  example, a f t e r  

recogn iz i  ng t h e  revenues de fe r red  from p r i o r  

years, had t h e  Company then o n l y  earned e i t h e r  

11.72 i n  e a r l i e r  years o r  12 .0  i n  '99, no th ing  

would have gone t o  t h e  customers, and i f  

anyth ing d i d ,  i t  would o n l y  be 60% above t h a t  

1 eve1 . 
o f  those de fer red  revenues as b e n e f i t i n g  t h e  

customers. It doesn't happen t h a t  w a y  under t h e  

s t i  pu l  a t i o n  . 

The Company's methodology a s s i g n s  100% 

But even t a k i n g  t h a t  as a s t a r t i n g  p o i n t ,  

i f  you take t h e  t o t a l  de fe r red  revenue b e n e f i t s  

they 've  shown on t h e i  r suppor t i  ng schedule and 

subt rac t  t h e  t o t a l  t a x  d e f i c i e n c y  i n t e r e s t  , you 

g e t  a negat ive number. The n e t  effect under t h e  

s t i p u l a t i o n  i s negat ive  . The o n l y  way they'  r e  

ab le  to show any p o s i t i v e  b e n e f i t  i s  t o  reach 

back and say, " W e  were depr ived o f  revenues i n  

1993 through 1999," you see. SO even under 

t h e i r  own -- a reasonable a n a l y s i s ,  you d o n ' t  

have a reasonabl e cost/benef i t anal y s i  s a t  a1 1 

i n  t h i s  case. 

w i t h  a b e n e f i t  which i s  in r e a l i t y  t h e  amount of 

revenues t h e  Company c la ims i t  w a s  depr ived o f  

The customers a r e  being assigned 

SO w e  d isagree w i t h  t h e  methodology. We 
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d i  sagree w i t h  t h e  d o l  1 ar amount t h a t  they've 

booked,  to the  ex ten t  i t  r e f l e c t s  est imates t h a t  

have no t  yet been assessed by t h e  IRS. we 

d i s a g r e e  w i t h  the c o s t / b e n e f i t .  And w e  r e a l l y  

b e l i e v e  the  w h o l e  i dea  o f  any recovery o f  

i n t e r e s t  expense on tax  d e f i c i e n c i e s  f o r  o ther  

than t h e  P o l k  Power S t a t i o n  i s  a clear v i o l a t i o n  

o f  t h e  e x p l i c i t  terms o f  t h e  s t i p u l a t i o n  and o f  

t h e  order  you adopted approving t h a t  

s t i  p u l  a t i  on 

MR. WILLIS: Commissioners, M r .  Howe's 

p o s i t i o n  really attacks the  whole p o l i c y  o f  t h e  

Commission w i t h  respect to i n t e r e s t  on tax  

d e f i  c i  ency , because i t i n v a r i  ab1 y i nvol ves a 

p e r i o d  of' time over which t h e  Company would have 

taken -- any company would have taken a t ax  

position be fo re  t h e  I R S .  Those t h i n g s  a r e  n o t  

resolved year by year. They' r e  resolved years 

1 a t e r  

And what y o u ' r e  doing here -- t h e r e ' s  no 

quest ion  tha t  t h e  expense was i ncurred w i t h i n  

1999. You're merely j udg ing  whether o r  n o t  t h e  

Company was prudent i n  tak ing those aggressive 

t ax  p o s i t i o n s  because o f  what happened over 

h i s t o r y .  And i n  a number o f  instances,  you have 
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t o  l o o k  a t  what happened over a s e r i e s  o f  years 

t o  determine whether o r  not  t h e  Company was 

prudent. Tha t ' s  just a non-issue w i t h  respec t  

t o  r e t r o a c t i v e  ratemaki ng . 
w i t h  respect t o  t h e  d i f f e r e n c e  between 

summarizing a l l  these b e n e f i t s  o r  do ing i t  on a 

year-by-year bas is ,  you come o u t  a t  e x a c t l y  the 

same p o i n t .  And we b e l i e v e  t h a t  even i f  you 

take  away t h e  b e n e f i t s  w i t h  respect  t o  t h e  r a t e  

case, which you shou ldn ' t  do, we s t i l l  have a 

p o s i t i v e  ana lys i s  here. And I would l i k e  t o  

have Ron Neal, who i s  t h e  f i n a n c i a l  a n a l y s i s  

manager i n  t h e  u t i l i t y  s e c t i o n  i n  Tampa 

E1 e c t r i  c,  address those po i  n t s  . 
MR. NEAL: Thank you, Commissioners. As 

tee sa id ,  what we d i d  i s ,  w e  booked t h e  cost i n  

1999 above t h e  l i n e .  And what s t a f f  says i s ,  

"To a l l o w  t h a t  c o s t  above t h e  l i n e ,  you ' re  going 

t o  have t o  show us -- 

CHAIRMAN D E A ~ O N :  Let m e  i n t e r r u p t  j u s t  a 

second. what p e r i o d  of t i m e  d i d  t h a t  e n t r y  

cover i n  1999? 

MR. NEAL: The booking w a s  i n  October or 

November o f  '99. The de fe r red  taxes  and 

i n t e r e s t  expense w a s  related t o  pe r iods  back t o  
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1986. 

CHAIRMAN DEASON: 1986 through up to t h e  

t ime -- 

MR. NEAL: Through 1999. We booked i t  t o  

c u r r e n t  per iod .  

per iod .  

W e  t rued-up t o  t h e  c u r r e n t  

CHAIRMAN DEASON: So i t  was through October 

o r  November o f  '99. 

MR. NEAL: Yes, through 1999. 

S o  anyway, the staff's p o s i t i o n  i s ,  "To 

keep t h i s  above the  l i n e ,  you ' re  going t o  have 

t o  show us t h a t  i t  was prudent and reasonable." 

so what they  asked us t o  do b a s i c a l l y  i s  a 

b e n e f i t  ana lys i s .  And w h a t  i t  i s  -- h i s  

i n t e r p r e t a t i o n  o f  i t  being a d e p r i v a t i o n  of t h e  

revenues i s  not necessar i l y  t r u e .  what i t ' s  

meant t o  show i s  a " w h a t  i f "  ana lys i s ,  because 

f o r  t h i s  t ype  o f  expense, i t  d i d  c rea te  when t h e  

IRS contests you some i n t e r e s t  cost. B u t  i t  has 

also crea ted  when we took those t a x  p o s i t i o n s  -- 

t h a t ' s  what i t ' s  a l l  r e l a t e d  t o ,  i s  tax  

p o s i t i o n s .  I t  created de fer red  taxes. 

SO what t h e  b e n e f i t  ana lys i s  does i s ,  i t  

says, "Show me the  b e n e f i t s  created by these 

de fe r red  taxes, because they're a zero cost 
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source o f  c a p i t a l  t h a t  lowers your c o s t  o f  

c a p i t a l .  And if that outweighs t h e  f a c t  t h a t  

you now "later" -- you had to one day come back 

and you ' re  going t o  n o t  q u i t e  get where you w a n t  

t o  get w i t h  the I R S  and have t o  book a cost. So 

what t h e  b e n e f i t  ana lys is  t h a t  we d i d  -- since 

w e  went a l l  t h e  way back t o  1986, we had 

deferred taxes on our  books a l l  t h e  w a y  up t o  

the  rate case. SO we sa id,  "well, those 

de fer red  taxes were inc luded i n  t h e  r a t e  case, 

and t h e  revenue requi rement c a l  c u l  a t i  on i n c l  uded 

those de fe r red  taxes '' 

SO w h a t  we d i d  i n  our "what i f "  a n a l y s i s  

i s ,  l e t ' s  say -- let's say we never took those 

t a x  p o s i t i o n s .  Let's remove t h e  d e f e r r e d  taxes ,  

s h i f t  them over t o  debt and e q u i t y  i n  the  

c a p i t a l  s t r u c t u r e ,  and l e t ' s  see what t h a t  cost 

o f  capital would have been. And w e  d i d  t h a t  f o r  

t h e  r a t e  case and got t h e  rates f o r  ' 9 3  you see, 

and '94. And, of course, a f t e r  '94 those r a t e s  

were permanent. SO i f  not  f o r  t h e  tax  p o s i t i o n s  

we would have taken, what we're saying i s ,  r a t e s  

would have been higher by a c e r t a i n  amount, and 

i t  would have affected ratepayers every  year 

t h e r e a f t e r ,  because t h e y ' r e  permanent and 
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haven' t  been changed s ince then. 

what we  a l s o  d i d  i s ,  because we were under 

a de fer red  revenue plan -- w e l l ,  l e t  me add to 

t h a t .  Because w e  were under a de fer red  revenue 

p lan ,  w e ' r e  say ing i n  our a n a l y s i s  we c o l l e c t e d  

more revenues from our r a t e s ,  i f  you can t h i n k  

o f  i t  t h a t  w a y .  We d i d n ' t  take these t a x  

p o s i t i o n s  . we have now c o l l  ected more revenues. 

I n  our analys is ,  we i nc lude  those a d d i t i o n a l  

revenues as a b e n e f i t  t o  ratepayers du r ing  t h e  

de fe r red  revenue plan, because w e '  r e  c o l l  e c t i  ng 

more revenues u n d e r  t h i s  "what i f "  scenar io.  

so anyway, we're under the defer red  revenue 

p l a n  -- 

CHAIRMAN DEASON: You need t o  back up f o r  

j u s t  a second .  

MR. NEAL: Okay. 

CHAIRMAN DEASON: E x p l a i n  to me how you 

c o l l e c t e d  more revenues because -- 

MR. NEAL: This is a " w h a t  i f "  scenar io,  as 

i f  we had never taken these t a x  pos i t i ons  

before.  I f  w e  had done that, we would have had 

h igher  r a t e s ,  permanent r a t e s .  I f  we had had 

h i g h e r  permanent r a t e s  d u r i n g  the de fe r red  

revenues, we would have c o l l e c t e d  more revenue; 

~~ 
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r i g h t ?  SO we would have had more revenue t o  

de fer .  SO t h a t ' s  i n  t h i s  ana lys i s ,  j u s t  t o  let 

you know t h a t .  

B u t  we also -- beyond that ,  we d i d  t h e  same 

c a l c u l a t i o n s  dur ing  t h e  de fe r red  revenue plan. 

We d i d  t h e  impacts each year as t o  how much 

would have been deferred.  YOU know, t h e  w a y  the 

c a l c u l a t i o n s  work under the  de fe r red  revenue 

p lan  i s ,  you know, w e  g e t  t o  keep a c e r t a i n  

amount be fore  w e  s t a r t  d e f e r r i n g .  And then  when 

w e  s t a r t  t o  refund, I mean, i t ' s  s o r t  o f  to 

reverse de fer red  revenues, and we would keep a 

c e r t a i n  amount be fore  we s t a r t e d  r e v e r s i  ng . 
So that's t h e  impact on t h e  analysis,  i s ,  

w e ' v e  got those defer red  taxes i n  t h e r e  now, and 

w h a t  would have happened? How much less would 

we have de fe r red  and k e p t  f o r  ourse lves b e f o r e  

d e f e r r i n g ,  and then i n  t h e  reversa l  years,  how 

much would we have kept  be fore  we reached t h a t  

ROE l i m i t  be fo re  revers ing  revenues? And that's 

w h a t  t h e  b e n e f i t  ana lys i s  shows. 

Am I going to f a s t  f o r  you? Am I speaking 

t o o  f a s t ?  

And so w h a t  we d i d  i s ,  we compare t h o s e  

b e n e f i t s  t o  the f i n a l  c o s t  t h a t  we i n c u r r e d  i n  
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1999 and see what t h e  n e t  b e n e f i t  i s ,  or i t  

could have been a n e t  cos t .  I t ' s  impor tant  t o  

recognize t h a t  we would have had t o  i n c u r  t h i s  

cost whether the b e n e f i t  analysi  s worked o r  

no t .  our  t a x  department came t o  us and s a i d ,  

"we have t o  book t h i s  c o s t ,  you know, according 

t o  FAS 5." And f o r t u n a t e l y  t h e  b e n e f i t  ana lys i s  

worked i n  our favo r ,  bu t  no mat ter  what, these 

costs  would have had t o  have been i n c u r r e d  i n  

1999. 

And so we d i d  t h e  ana lys is ,  and we 

presented i t  to t h e  staff and t o  t h e  o t h e r  

p a r t i e s ,  and t h a t ' s  what you see i n  f r o n t  o f  you 

now. 

COMMISSIONER JABER: Mr. Neal, are t h e  

cos ts  i n c u r r e d  i n  1999, o r  were they  i n c u r r e d  

1996 forward? 

MR. NEAL: They were  i n c u r r e d  i n  1999. 

They address per iods ,  t ax  per iods  a l l  t h e  way  up 

through 1999, i ssues ,  t a x  issues,  

COMMISSIONER JABER: But i s n ' t  that  

because you de fe r red  i t  u n t i l  1999? I mean, t h e  

cost i s  a c t u a l l y  i n c u r r e d  i n  t h e  year you i n c u r  

taxes; r i g h t ?  So i n  19 -- 

MR. NEAL: I ' m  s o r r y .  These are  actually 
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-- you take p o s i t i o n s  when you do your t a x  

re turns.  

COMMISSIONER 3ABER: R i  g h t  . 
MR. NEAL: And you t r y  to be somewhat 

aggressive so you can defer  t a x e s .  A n d  l a t e r  on 

when the IRS comes back and looks a t  these tax 

pos i t ions ,  they may not  agree w i t h  a l l  o f  them. 

So you go through a l o t  o f  d i f f e r e n t  scenarios 

wi th  them, and then you g e t  to a p o i n t  where 

you ' re  not  going t o  win, and you can cut your 

losses o r  you can go al l  t h e  way t o  t h e  f i n a l  

end o f  the game. SO i n  t h a t  per iod,  you don't 

know yet which ones are  going to be d isputed ,  so 

t h a t ' s  why i t  moves forward t h a t  way. 

CHAIRMAN DEASON: So you booked in 1999 t h e  

cumulative e f f e c t  f o r  a l l  t h e  t a x  pos i t ions  you 

had t a k e n  since 1986? 

MR. NEAL: Y e s .  W e  trued-up. W e  had three 

very important  th ings happen i n  1999 t h a t  showed 

us t h a t  w e  had been too  o p t i m i s t i c  i n  our t a x  

p o s i t i o n s .  we -- I mean, you c o u l d  have sa id  

t h a t  w e  c o u l d  have booked these sooner, but w e  

f e l t  o p t i m i s t i c .  SO when the  '86 t o  '88 p e r i o d  

came t h r o u g h ,  w e  had t o  se t t l e .  we were going 

to lose i f  w e  went f u r t h e r .  That s e t t l e d  a l o t  
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of issues a l l  t h e  w a y  f r o m  t h a t  pe r iod  -- you 

know, these are the same issues  t h a t  go t o  t h e  

nex t  t ax  p e r i o d  and t h e  next  t a x  p e r i o d .  I t  

set t led  i t  all t h e  w a y  through there .  

And then we  had o ther  p o s i t i o n s  t h a t  we 

l o s t ,  o r  IRS denied our re fund f o r  t h e  '89 t o  

'91 per iod ,  and i n  1999 w e  go t  that. And also 

i n  1999, w e  received an RAR r e p o r t  f o r  our ' 9 2  

t o  '94 per iods  o f  what was going t o  be d isputed,  

and i t  became obvious t o  us and t o  o u r  a u d i t o r s  

t h a t  we had been t o o  o p t i m i s t i c  and we were 

going t o  have to book these costs and t r u e  i t  up 

to cur r e n t  ti rnes 

An impor tan t  t h i n g  -- we c o u l d n ' t  have 

booked i t  sooner, b u t  an impor tant  t h i n g  t o  

recognize i s  that i f  w e  had booked i t  sooner,  i t  

would have a f f e c t e d  d e f e r r e d  revenues as much o r  

more. I mean, t h i s  i s  a 60% sharing year. I f  

we booked i t  i n  an e a r l i e r  year,  i t  w o u l d  have 

-- maybe i t  could have been a 100% shar ing  y e a r .  

MR. W I L L I S :  The bottom l i n e ,  Commissioner, 

i s  t h a t  w e  have prov ided a cost /benef i t  a n a l y s i s  

and t h e  s t a f f  h a s  looked a t  i t  very thorough ly .  

we've had a d iscuss ion  just l i k e  t h i s  w i t h  s t a f f  

at an extended session w i t h  them, and they  have 
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confi  rmed t h a t  t h e r e  were p o s i t i v e  cost/benefi  ts 

t o  customers f o r  t h e  Company tak ing these 

pos i t ions .  It would have unintended r e s u l t s  if 

you d i  dn' t approve i n t e r e s t  on tax d e f  i c i  enci es , 
because you w o u l d  encourage t h e  Company never t o  

take those k i n d s  o f  r i s k s  t h a t  you would expect 

a company to take on beha l f  o f  i t s  customers. 

And t h e  bottom l i n e  i s  t h a t  your staff has 

recommended t o  you t h a t  i t  i s appropriate and 

consi s t e n t  w i  t h  t h e  s t i  pul  a t i o n s  to i ncl ude i t 

in 1999, and we urge t h a t  you approve tha t .  

CHAIRMAN DEASON: Le t  m e  ask staff a 

question. I f  we were t o  ignore f o r  a moment the 

f a c t  that t h e r e  was a revenue shar ing  p lan,  t h a t  

there  was a s t i p u l a t i o n ,  just assume t ha t  i t  

doesn't e x i s t ,  and t h e  f a c t s  concerning t h e  t a x  

d e f  i c i  enci es and the pos i t ions  taken by TECO , 
t h a t  they a l l  played out  l i k e  they d i d ,  how 

would we r e q u i r e  them t o  book that? 

MS. ROMIG: c o u l d  you repeat  t h a t  o n e  more 

t ime? 

CHAIRMAN DEASON : Su re7 y . 
MS. ROMIG: I'm s o r r y .  

CHAIRMAN DEASON: Let's just assume f o r  a 

moment t h e r e  is no revenue shar ing p l a n ,  there's 

ACCURATE STENOTYPE REPORTERS, INC. 



1 

2 

3 

4 

8 

9 

10 

11 

I2 

13 

14 

15 

16 

17 

18 

19 

2 0  

21 

22 

23  

24 

25 

46 

no s t i  pu l  a t i  on wh-i ch addresses t h e  Company" s 

earnings . 
MS. ROMIG: Right .  

CHAIRMAN DEASON: The same f a c t s  p l a y  o u t  

concerning TECO'S t ax  p o s i t i o n s ,  and t h e  same 

determinat ion i s  made by t h e  IRS, and t h e r e  i s  a 

t a x  de f i c iency .  

book t h a t ?  

How would we requ i re  TECO t o  

MS. ROMIG: I d o n ' t  know t h a t  w e  would 

requi  r e  TECO t o  book i t  any way, b u t  w e  would 

c e r t a i n l y  a n t i c i p a t e  that  they  would book i t  t h e  

same way they have done i n  1999. 

CHAIRMAN DEASON: So they  would book t h e  

f u l l  impact i n  1999? 

MS. ROMIG: Y e s .  

CHAIRMAN DEASON: okay. Now,  l e t ' s  make 

t h e  nex t  assumption. 

t h e  t e s t  year -- 
Let's assume t h a t  1999 was 

MS. ROMIG: okay. 

CHAIRMAN DEASON: -- to e s t a b l i s h  r a t e s  on 

a going-forward bas is .  How would we t r e a t  t h a t  

e n t r y  on t h e i r  books i n  '99 f o r  ratemaking 

purposes? 

MS. ROMIG: I b e l i e v e  t h a t  i f  you ' re  

l o o k i n g  i n  a r a t e  case environment, you would be 
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l ook ing  a t  s e t t i n g  ra tes  on a going forward 

bas is  using a reasonable l e v e l .  A n d  i n  t h a t  

case, I would say t h e r e  would be more a n a l y s i s  

t h a t  would  go i n t o  i t  t o  determine what a 

reasonable level would be on a going-forward 

basi  s . 
CHAIRMAN DEASON: Okay. Now, f o r  purposes 

o f  t h e  s t i p u l a t i o n ,  which we know does e x i s t ,  

how d i d  we t r e a t  i t ?  HOW does s t a f f  recommend 

t h a t  we  t r e a t  i t ?  The f u l l  impact, t h e  full 

e n t r y ,  t h e  f u l l  dollar amount, al l  t o  be 

recognized i n  one year, i n  1999? 

MS. ROMIG: Y e s .  

CHAIRMAN DEASON: okay. IS t h a t  

i nconsi s t e n t  w i  t h  what t h e  s t i  pul  a t i  on call s 

f o r ?  

MS. ROMIG: 1 might de fer  t h a t  -- 

CHAIRMAN DEASON: That w e  determine t h e  

prudent expenses? Because I l ook  a t  i t  l i k e  

even though we' re under t h e  s t i p u l a t i o n ,  we 

would look a t  i t  as what would be t h e  prudent  

amount o f  expenses we would a l l o w  i f  we were i n  

a r a t e  case. 

MS. ROMIG: I guess I'm l o o k i n g  a t  -- I 

would v i e w  t h a t  a l i t t l e  b i t  l i k e  maybe an 
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overearni ngs t ype  o f  i nves t i  g a t i  on, where you ' re 
not s e t t i n g  your expenses on a g o i  ng-forward 

basis ,  bu t  whatever occurred i n  that year and 

was reasonable and prudent would be allowed i n  

t h a t  year, ra ther  than a going-forward bas is .  

COMMISSIONER JABER: And i s n ' t  t ha t  why 

t h i  s i s n o t  r e t r o a c t i v e  ratemaki ng? 

MR. ELIAS:  I n  a word, yes. 

CHAIRMAN DEASON: You need t o  repeat t h a t  

f o r  me again. I" sor ry .  

MR. ELIAS: I n  a word, yes.  

CHAIRMAN DEASON: No, no, no. I'm n o t  -- 
I'm t a l k i n g  about -- I understand t h a t .  I'm 

t a l k i n g  about t h e  exchange t h a t  took 

t o  t h a t  which l e d  you t o  say t ha t .  

COMMISSIONER JABER: c h r i  s t i  ne, 

was t h i s ,  along t h e  lines o f  w h a t  yo 

d i  s t i  n c t i  on I t h i  nk you ' r e  maki ng i s 

a r a t e  case, t h i s  w o u l d  be more l i k e  

p l a c e  p r i o r  

m y  quest ion 

sa id.  The 

t h a t  unl  i ke 

a n  

overearni  n g s  i n v e s t i  g a t i  on where you ' r e  1 ooki ng 

a t  t h e  per iod  o f  t ime f o r  determin ing what a 

refund would be o r  what t h e  r a t e  reduc t i on  would 

be. 

MS. ROMIG: Y e s .  

COMMISSIONER JABER: And i n  t h a t  regard, 
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r e t r o a c t i v e  ratemaking does no t  come i n t o  play .  

rs t h a t  a c o r r e c t  assumption on m y  p a r t ?  

MS. ROMIG: I would say I would tend  t o  

agree w i t h  you, yes. 

CHAIRMAN DEASON: well, ' le t  me ask t h i s .  

As 1 understand the  s t i p u l a t i o n ,  i t  i s  t o  look 

a t  t he  company's earnings year by year ,  

determine how much i s  t o  be shared o r  deferred,  

and so we  need t o  capture what we t h i n k  i s  a 

r e a l i s t i c  v i e w  o f  t h e  Company's earnings f o r  

t h a t  year. 

Now, i f  we recognize a11 o f  t h i s  expense 

i n  1999 f o r  a l l  these p r i o r  years,  does t h a t  

g i v e  a d i s t o r t e d  v i e w  o f  t h e  Company's earnings 

f o r  t h e  year 1999? 

MS. ROMIG: I don't b e l i e v e  so. I believe 

t ha t ,  you know, under FAS 5 ,  as has been 

mentioned many times, t h a t  i s  a v a l i d  1999 cost 

o f  doing business. I cannot say tha t  t h a t  would 

b e  an appropr ia te  level  t o  set i n  a r a t e  case on 

a going-forward bas i s ,  b u t  I do b e l i e v e  t h a t  

under t h i s  scenario t h a t  -it i s  a v a l i d  1999 

cost. And i t  could not have been booked 

p r e v i o u s l y ,  and i t  i s  requ i red  t o  be booked i n  

1999 

~~ ~~~ 
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And the re  i s  no f u t u r e  b e n e f i t  to t h e  

ratepayers o r  anybody e lse .  There's no f u t u r e  

b e n e f i t  t o  t h a t  expense. It would be -- you 

know, 1 t h i n k  you're maybe t h i n k i n g  should we 

amortize i t  o r  s h o u l d  we just a l l o w  a p o r t i o n  o f  

i t . I don't t h i n k  t h e r e ' s  any f u t u r e  b e n e f i t  t o  

amortiz-i ng i t  goi ng forward. 

MR. HOWE: Commissioner Deason, i f  I might 

r e f e r  you t o  the s t a f f ' s  recommendation a t  page 

11, t h e  f i r s t  full paragraph. The f i r s t  

sentence reads, "AI though t h i s  i n t e r e s t  w a s  

recorded i n  1999, t h e  i n t e r e s t  i s  a p p l i c a b l e  t o  

1999 and p r i o r  years. A s  s u c h ,  t h e  i n t e r e s t  

expense has no f u t u r e  b e n e f i t . "  I don't t h i n k  

t h e  Commission has ever allowed recovery o f  

i n t e r e s t  expense o r  any th ing  e lse  i n  a f u t u r e  

p e r i o d  w i thou t  an expecta t ion  t h a t  t h e r e ' s  going 

t o  be a f u r u r e  b e n e f i t .  I mean, that's t h e  

whole na ture  o f  it. 

And t o  answer Commissioner Jaber's quest ion 

about i f  i t  w a s  an overearnings i n v e s t i g a t i o n ,  1 

t h i n k  that's a very  good p o i n t .  Bu t  t h e  o n l y  

way you can do tha t  i n  overearn ings 

i n v e s t i g a t i o n s  i s  i f  you impose c o n d i t i o n s  a t  

t h e  beginning, and i t ' s  on ly  t o  t h e  e x t e n t  you 
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impose those cond i t ions  t h a t  you can capture 

them i n  t h e  f u t u r e .  

r n  t h i s  p a r t i c u l a r  case, cond i t i ons  were 

imposed, very expl i c i  t condi ti ons , but  they  were 

imposed pursuant t o  a s t i p u l a t i o n  t h a t  s a i d  you 

won ' t a1 low i n t e r e s t  expense on t a x  d e f i  c i  enci  es 

t o  be used t o  calculate earnings. SO i f  you 

analogize t o  an overearni  ngs i n v e s t i  g a t i  on, i t  

would be o n e  i n  which you captured  t h a t  money, 

b u t  s a i d  we're n o t  going t o  allow i n t e r e s t  

expense on t a x  d e f i  c i  enci  es i n cal c u l  a t i  ng t h e  

amount you have t o  g i ve  back i n  t h e  f u t u r e .  

COMMISSIONER JABER: T h a t ' s  a good p o i n t .  

IS i t  n o t  r e t r o a c t i v e  ratemaki ng i n overearn i  ngs 

because you do an i n t e r i m  c a l c u l a t i o n  and set 

aside money, capture t h a t  money f o r  s e c u r i t y  

purposes? SO i n  a sense, you stop t h e  clock f o r  

t h e  p r i o r  per iod ,  and then i t ' s  no longer  

r e t r o a c t i v e  ratemaki ng . 
MR. HOWE: The c o u r t  has recognized t h a t  

t h a t  obv ia tes  the concerns o f  r e t r o a c t i v e  

ratemaki ng . The doct  ri  ne o f  r e t  r o a c t i  ve 

ratemaking does no t  prevent t h e  Commission from 

condi t i o n i  ng t h e  money today condi ti oned upon 

f u t u r e  events, and thereby can avo id  the 
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concerns o f  r e t r o a c t i v e  ratemaking. 

MR. WILLIS: Commissioners, t he  precedent 

w i t h  regard t o  t h i s  i s  i n  a case t h a t  your s t a f f  

c i t e d  t o  you in i t s  recommendation. And t h e  

P e o p l e s  G a s  case t h a t  was decided i n  1998 

invo lved a s i t u a t i o n  where t h e  Company had 

vol u n t a r i  1 y 1 i m i  t e d  i t s  earn i  ngs , and t h e  

Commi s s i  on was determi ni ng what t h e  appropr ia te  

amount o f  earnings was under t h a t  agreement f o r  

1996. The issue o f  i n t e r e s t  on tax  d e f i c i e n c i e s  

came up, and you al lowed t h e  f u l l  amount t o  be 

inc luded i n  1996 above t h e  l i n e .  And t h a t  

dec is ion  and t h e  o thers  t h a t  a re  mentioned are 

t h e  po l  i cy o f  t h i  s Commi s s i  on I 

The e n t i r e  amount has t o  be booked i n  1999 

because i t  was  an appropr ia te  expense i n c u r r e d  

i n  there .  we've shown through t h e  c o s t / b e n e f i t  

ana lys is  t h a t  i t  was reasonable f o r  t h e  Company 

t o  take t h a t  k i n d  o f  p o s i t i o n  w i t h  t h e  IRS. 

It's t h e  k i n d  o f  t h i n g  tha t  you want t o  

encourage t h e  Company t o  do, the k i n d  o f  a c t i o n  

that you want to encourage i t  t o  do, and w e  urge 

t h a t  you approve t h e  staff's recommendation on 

t h i s  po in t .  

MR. HOWE: Commissioner Jaber,  I'm sorry.  

~~~ ~. 
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could 1 j u s t  on t h a t  p o i n t  you again to the  

s t a f f ' s  recommendation a t  page 11. The f i r s t ,  

second, t h i  r d  full paragraph addresses t h a t  very  

t o p i c .  It says,  " B o t h  t h e  FP&L and FPC 

deci sions were r e f 1  ected i n f i n a l  orders through 

1 i ti g a t i  on. " The Peopl es Gas deci s i  on was 

proposed agency action. 

COMMISSIONER JABER: Ri ght  . M r  . chai m a n ,  

I -- 
MR. HOWE: None o f  them involved 

stipulations. That i s  a substant i  a1 determi n i  ng 

d i f f e r e n c e  i n  t h i s  case. 

COMMISSIONER JABER: I d o n ' t  know i f  

anyone else  has any questions, b u t  -- 

CHAIRMAN DEASON: Any f u r t h e r  questions? 

COMMISSIONER JACO8S: I have one b r i e f  

quest ion.  

M r .  W i l l i s ,  what would be t h e  -- what 's  

t h e  scenario -- what a r e  t h e  contingencies under 

which t h e  f i r s t  sentence i n  paragraph 11 was 

a n t i c i p a t e d ?  could you give us t h e  Company's 

view o f  how t h a t  would have been i n t e r p r e t e d ?  

MR. WILLIS: The fi r s t  sentence w i t h  

respect  t o  t h e  adjustments approved i n  t h e  las t  

r a t e  case? 
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COMMISSIONER JACOBS: R ight .  

MR. WILLIS: Every one o f  those adjustments 

have to be made. There 's  no quest ion t h a t  we 

have t o  make those adjustments a s  a p o i n t  o f  

beginning. But they don't say tha t  those are  

t h e  only adjustments t ha t  you make. YOU make 

those adjustments, and you t a k e  i n t o  account any 

speci f i  c d i  r e c t i  ons t ha t  are given t o  the  

Con" ssion w i t h  respect t o  p a r t i  cul ar expenses. 

And w i t h  regard t o  what i s  l e f t ,  you determine 

what i s  reasonable and prudent.  

And t h a t ' s  what we've asked you t o  do here. 

That's the  guid ing p r i n c i p l e  w e  would l i k e  you 

t o  f o l l o w  here,  i s  what the s t a f f  has 

recommended to you, t h a t  we were reasonable and 

prudent and t h a t  these expenses should be 

i n c l  uded. 

COMMISSIONER JACOBS: And t h i s  i s  f o r  

staff. what do w e  do wi th  t h e  a c t u a l  

d e f i  c i  enci es themselves? 

MS. ROMIG: I ' m  sorry? 

COMMISSIONER JACOBS: The actual 

d e f i  c i  enci es themselves w h a t  happens t o  those? 

Not t h e  i n t e r e s t ,  but  t h e  d e f i  c i  ency i tsel  f. 

MS.  ROMIG: W e 1  1 when t h e y  p a i d  thei r t a x  
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b i l l  i n  1999 -- 

CHAIRMAN DEASON: You need t o  press your 

button.  

MR. ROMIG: Pardon me. when they s e t t l e  up 

w i t h  t h e  I R S  and they make the payment i n  1999, 

they book the accrual  at l eas t  i n  1999. 

COMMISSIONER 7ACOBS: okay. 

MS. ROMIG: So then there  are no longer any 

d e f i c i e n c i e s  . 
COMMISSIONER JACOBS: So t h a t  was booked i n  

-- t h e  ac tua l  payment o f  t h e  t a x  was booked i n  

' 99? 

MS. ROMIG: W e l l ,  t h e  recording o f  the t a x  

l i a b i l i t y  would have been recorded i n  1-999. It 

would p r o b a b l y  be a switch from the defer red  T a x  

account to t h e  current t a x  account. 

COMMISSIONER JACOBS: okay. And t h a t  has 

been a n t i c i p a t e d  i n  what w e ' r e  t a l k i n g  -- we' r e  

deal  i ng w i t h  here? 

MS. ROMIG: Y e s .  

COMMISSIONER JACOBS: okay. 

MR. NEAL: I believe t h a t  w e  have p a i d  t h e  

cash a t  t h i s  t i m e .  we had i n  1999 -- you could 

c a l l  i t  a cont ingent  l i a b i l i t y  a t  t h a t  p o i n t .  

we had to book -- 
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COMMISSIONER JACOBS: So t h e r e  w a s  -- m y  

p o i n t  i s ,  t h a t  was w i t h i n  the  -- t h a t  would be 

w i  t h i  n the c o n f i  nes o f  what was a n t i  c i  pated 

under the  s t i p u l a t i o n .  

MR. HOWE: Excuse me, Commissioner Jacobs. 

MR. WILLIS: Yes. 

MR. HOWE: Are you assuming  t h a t  when they 

booked t h i s  ac tua l  t a x  -- you know, t h e  expense, 

t h e  l i a b i l i t y  -- I ' m  no t  sure o f  t h e  account ing 

te rm -- t h a t  i t  actually a f f e c t e d  1999 earnings? 

COMMISSIONER JACOBS: Uh-huh, yes. 

MR. HOWE: I d o n ' t  b e l i e v e  it a f f e c t e d  

1999 ' s earn i  ngs . 
COMMISSIONER JACOBS: It went back t o  -- 

MS. ROMIG: No, i t  wouldn ' t  have. 

COMMISSIONER JACOBS: SO why would YOU -- 

so i t  would have been s t i l l  de fe r red .  You 

remove the  d e f e r r a l  from the  p r i o r  years, 

what you ' re  saying. r ' m  n o t  a good accountant, 

so s t r a i g h t e n  m e  out. I may be t o t a l l y  o f f  base 

here. 

i s  

MS. ROMIG: I'm not sure t h a t  I understand 

e x a c t l y  what -- 
COMMISSIONER JACOBS: What I want t 0  

understand i s  how d i d  t h a t  p lay i n t o  t h e  

1 
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s t i p u l a t i o n .  when t h e  d e f i c i e n c y  a c t u a l l y  

became known and i t  was taken care o f  by the  

Company, how d i d  t h a t  a f f e c t  t h e  s t i p u l a t i o n ?  

Tha t ' s  r e a l l y  m y  quest ion.  

MS. ROMIG: The ac tua l  -- your t a x  expense, 

if t h a t ' s  what you are g e t t i n g  a t  -- 
COMMISSIONER JACOBS: Rjght  . 
MS. ROMIG: Your income t a x  expense would 

no t  change on your earnings s u r v e i l l a n c e  r e p o r t  

from what i t  was previousJy, because we a r e  a 

f low-through s t a t e ,  and we book t a x  expense on 

booked tax  expense. 

COMMISSIONER JACOBS: Okay. 

MS. ROMIG: SO <t o n l y  a f f e c t s  your c u r r e n t  

l i a b i l i t y  f o r  taxes o r  your de fe r red  income t a x  

expense account, which i s  a balance sheet 

account . 
COMMISSIONER JACOBS: okay. 

CHAIRMAN DEASON: B u t ,  now, how i t  a f f e c t s  

earnings i n  1999 is t h e  i n t e r e s t  assoc iated w i t h  

t h a t ;  c o r r e c t ?  

MS. ROMIG: Right .  

COMMISSIONER JACOBS: okay. 

CHAIRMAN DEASON: And so that's t h e  

ques t ion  tha t  comes i n .  How do we recognize t h e  
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associated w i t h  t h e  t a x  d e f i  c i  ency? 

MS. ROMIG: Y e s .  

CHAIRMAN DEASON: And i t ' s  your p o s i t i o n  

t h a t  the  Commission has p rev ious l y  addressed 

t h a t  question, and you c i t e  a number o f  cases, 

and the  Commi s s i  on h a s  a1 1 owed t h a t  recogn i t i on  

i n  t h e  year o f  booking w i thou t  any type of 

a l l o c a t i o n  between years o r  amor t i za t i on  o r  

p r o  r a t a  t reatment .  

MS. ROMIG: Correct .  

MR. ELIAS: M r .  chairman, the re  may be 

something i n  t h e  s t i p u l a t i o n  t h a t  speaks t o  t h a t  

quest ion too ,  which i s  t he  nex t  sentence i n  

paragraphs 11 and 7, "All reasonable and prudent 

expenses and investment w i l l  be allowed i n  t h e  

computation, and no annua l i za t i on  o r  p ro  forma 

adjustments shall be made." 

NOW, we hadn' t  considered whether spreading 

t h e  i n t e r e s t  expense o u t  over a number o f  years 

cou ld  be f a i r l y  charac ter ized  as e i t h e r  an 

annua l i za t i on  o r  a p ro  forma adjustment, bu t  i t  

c e r t a i n l y  could.  

CHAIRMAN DEASON: L e t  me a s k  t h e  Company a 

quest ion.  M r .  Nea l ,  maybe you can answer t h i s  

~ - -  ~~ 
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one. what was t h e  determining f a c t o r  i n  TECO'S 

decis ion  t o  make t h e  e n t r y  i n  t h e  October, 

November 1999 per iod? 

MR. NEAL: In e a r l y  1999 a f t e r  t h i s  

set t lement,  and then f o r  t h e  '86 t o  '88 per iod,  

and then w i t h  t h e  determinat ion t h a t  we were not 

going t o  ge t  a refund f o r  t h e  '89 t o  ' 9 1  per iod ,  

and then r e c e i v i n g  t h e  RAR r e p o r t  f o r  the ' 92  t o  

'94 per iod,  our aud i to rs  -- 
CHAIRMAN DEASON: I'm so r ry .  C o u l d  YOU -- 

RAR repor t?  

MR. NEAL: Y e s ,  s i r .  It's a revenue -- 
MR. W I L L I S :  It's a revenue a u d i t  r e p o r t .  

MR. NEAL: It's t h e i r  f i r s t  r e p o r t  T e l l i n g  

you what t h e y ' r e  d i s p u t i n g  f o r  t h a t  per iod  o f  

t i m e .  

MR I WILLIS : W h a t  basi  call y occu r r e d  , 
Commissioner, i s  t h a t  af te r  a s e r i e s  o f  

cons iderat ions by t h e  IRS, t h e y  placed down a 

f i r m  p o s i t i o n  t h a t  w e  were no t  going t o  prevail 

on those i ssues .  And a t  t h a t  p o i n t ,  wh i l e  we 

had been o p t i m i s t i c  i n  pursu ing t h a t  over some 

pe r iod  o f  t i m e ,  having gone through a se r ies  o f  

these conferences and o the r  con f ron ta t i ons  w i t h  

t h e  IRS, we were o u t  o f  opt ions a t  t h a t  t i m e  and 

~ 
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had t o  s top  and recognize i t . Tha t ' s  t he  simple 

t h i n g .  It was on a completely d i f f e r e n t  t rack  

than t h e  s t i p u l a t i o n .  It j u s t  happened t h a t  

t h a t  was  where we had no more opt ions .  

MR. NEAL: Our aud i to rs  had been keeping a 

close eye i n  tha t  area, and a t  t h a t  po int ,  they 

fe l  t 1 i ke we coul dn' t d e l  ay t h a t  cost anymore 

and they thought i t  was probable, thought i t  was 

calculated, so under FAS 5 i t  had t o  be booked. 

CHAIRMAN DEASON: So i t  had t o  be -- i t  w a s  

t h e  v iewpoint  o f  your a u d i t o r s  t h a t  i t  needed t o  

be booked i n  1999, t h a t  i t  could not  go another 

year under the p o s i t i o n  that it w a s  being 

contested. 

MR. NEAL: Yes, i f  I understand your 

quest ion.  

MR. W I L L I S :  Yes. 

CHAIRMAN DEASON: And d i d  you g e t  t h a t  

o p i n i o n  i n  w r i t i n g  f rom your aud i to rs?  

MR. NEAL: I ' m  not  c e r t a i n .  The t a x  -- we 

a r e  i n  t h e  regulatory  area. They came t o  us and 

s a i d  they  were  requ i red  t o  book t h e  expense and 

t o l d  us, you know, they knew we were  i n  a 

d e f e r r e d  revenue year. And so at t h a t  p o i n t  w e  

went to -- we worked more on g e t t i n g  the  
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cost/benef i  t ana lys i  s and t h e  prudency 

determined. I cou ld  check w i t h  t ha t .  

CHAIRMAN DEASON : D i  d s t a f f  r e v i  ew anythi ng 

from t h e  aud i to rs ,  o r  t h a t  was no t  p a r t  o f  your 

dec i  s i  on-maki ng? 

MS. ROMIG: It was n o t  p a r t  o f  m y  

d e c i  s i  on-maki ng . 
MR. HOWE: chai  rman Deason, i f  I might, 

though, on t h a t  p o i n t ,  I would l i k e  t o  p o i n t  ou t  

t h a t  t h e  open years were -- t h e r e ' s  t w o  open 

years t h a t  have been f i n a l i z e d ,  o r  per iods,  '86 

to '88 and '89 to '91. 

CHAIRMAN DEASON: But I t h i n k  W h a t  -- as I 

understand TECO'S p o s i t i o n ,  t h e y ' r e  saying t h a t  

the i ssues  a r e  essentially t h e  same and t h a t  

t h e r e  would be no b a s i s  to cont inue t h e  o the r  

i t e m  because i t ' s  t h e  same bas ic  argument or 

p r i  n c i  p7 e i nvolved. 

MR. HOWE: M y  p o i n t  o n l y  i s ,  we sat down 

and negot ia ted  t h i  s s t i  p u l  a t i  on and f i  na l  i zed 

one i n  March o f  '96 and t h e  o t h e r  i n  September 

o f  '96,  and t h e  s u b j e c t  o f  i n t e r e s t  expense on 

t a x  d e f i c i e n c i e s  came up and was incorpora ted  i n  

t h e  s t i p u l a t i o n .  The Company had every 

o p p o r t u n i t y  a t  t h a t  t i m e  t o  i n s i s t  t h a t  i t  
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i nc lude  o the r  open years. I just want t h e  

Commission t o  bear i n  mind t h a t  t h e  l a s t  open 

year was '91, and w e  signed t h e  s t i p u l a t i o n  f i v e  

years l a t e r .  

CHAIRMAN DEASON: IS i t  your v iewpo in t  t h a t  

because There was a t a x  d e f i c i e n c y  associated -- 

a speci f i  c p o t e n t i  a1 t ax  d e f i  c i  ency t h a t  was 

i d e n t i  f i  ed w i  t h i  n t h e  s t i  pul a t i  on t h a t  t h a t  

prevents consi de ra t i on  o f  any other? 

MR. HOWE: I t h i n k  a formal reading o f  t h e  

s t i p u l a t i o n  -- and 1 would p o i n t  o u t  t h a t  one o f  

t h e  t h i n g s  t h a t  we seem t o  be -- 
CHAIRMAN DEASON: L e t  me ask -- 1'11 g i v e  

you a chance. 

MR. HOWE: Y e s .  

CHAIRMAN DEASON: Why wasn' t  t h e r e  a 

sentence i n s e r t e d  r i g h t  a f t e r  t h a t  t h a t  says, 

"And t h e r e  w i l l  be no cons idera t ion  o f  any o the r  

t a x  d e f i c i e n c i e s  on any o the r  l i t i g a t e d  

p o s i t i o n s  , " or whatever? 

MR. HOWE: There could have been. There 

c o u l d  have been. But t h e  o b l i g a t i o n  I t h i n k  

would have been on t h e  p a r t y  who wanted t o  

i n c l u d e  something. I n  o ther  words, t h e r e ' s  an 

i n f i n i t e  un iverse  of what -- 
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COMMISSIONER JABER: O r  on t h e  p a r t y  t h a t  

wanted t o  p r e v e n t  t h e  i n c l  u s i  on o f  somethi ng . 
MR. HOWE: w e l l ,  t h e  way t o  capture t h a t  i s  

t o  say at t h e  end of i t ,  "Nothing we d i d n ' t  say 

here i s  meant to apply." YOU know, i t ' s  a 

document. It's l i m i t e d ,  1 t h i n k ,  i n  i t s  words. 

But  1 t h i n k ,  Commissioner, t h a t ' s  why  I would 

ask you to come back -- w h a t  could  you have 

poss ib l y  meant when you approved t h i s  

s t i  pu l  a t i  on? 

Keep i n  mind, t h e  under l y ing  premise o f  a 

s t i p u l a t i o n  i s  i t s  i n t e n t  to bind t h e  party and 

assume t h e  r i s k  o f  f u t u r e  cond i t i ons .  For 

example, f o r  t he  f i r s t  couple of years w e  had a 

share i n  11.75. why d i d  i t  go t o  1 2 . 0  and t h e  

Company ge t  t o  keep 100% between 1 1 . 7 5  and 12.0 

f o r  t h e  year 1999? Because t h a t ' s  what we 

s t ipu lazed.  W e  intended t o  b i n d  ourselves.  W e  

recognized f u l l  y, as d i  d Tampa E1 e c t r i  c , that  

some expenses would go up and some expenses 

would go down. 

Commissioners, i n  your own order  you 

recognized t h a t  i t  p r o v i  ded t h e  Company w i t h  

every i n c e n t i v e  t o  reduce expendi tures,  because 

under t h e  shar ing arrangement, they  would get t o  
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keep p a r t  o f  t h e i r  savings, and you viewed t h a t  

as an i n c e n t i v e .  

H e r e ' s  one category o f  expense t h a t  w e n t  up. W e  

d o n ' t  know what expenses went down. But I t h i n k  

when you ' re  dea l ing  w i t h  a well-managed company, 

i t ' s  reasonable t o  assume t h a t  every  expense 

they c o u l d  have taken lower, they d i d  so. 

Now we're cher ry -p ick ing .  

B u t  again, t h e  i n t e n t  o f  t he  p a r t i e s  was t o  

b i n d  themselves and disab le  t h e i r  ability t o  

r a i  se p a r t i  c u l  ar  factual i ssues t h a t  might argue 

f o r  o r  against  t h e i r  respect ive p o s i t i o n s .  You 

t a k e  the s t i p u l a t i o n ,  you live w i t h  i t , you do 

what it says t o  do, and you ' re  done. 

Commissioners, you know, one o f  t h e  t h i n g s  

you might keep i n  mind i s ,  our o f f i c e  c u r r e n t l y  

h a s  s t i p u l a t i o n s  w i t h  F l o r i d a  Power & L igh t ,  

w i t h  F l o r i d a  P o w e r  Corporation, and G u l f  Power 

Company. This  one w i t h  Tampa E l e c t r i c  has 

expired.  when have you ever seen us here 

discussing t h e  terms o f  a s t i p u l a t i o n  w i t h  

another u t i l i t y ?  It doesn't  happen. 

we understand t h e  terms t h a t  b i n d  us. This 

i s  not t h e  f i r s t  time. This  i s  t h e  t h i r d  o r  

f o u r t h  t ime tha t  Tampa E l e c t r i c  has s a i d ,  ''we've 

got an idea  about h o w  our s t i p u l a t i o n  can be 

~- 
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i n t e r p r e t e d .  

w i t h  whom we negot ia ted t h e  s t i p u l a t i o n ,  b u t  we 

t h i n k  i t  w i l l  put a f e w  d o l l a r s  i n  our pocket,  

and we t h i n k  you should l e t  us have it." 

S t i p u l a t i o n s  are n o t  supposed t o  work t h i s  w a y .  

MR. WILLIS: Commissioners, your s t a f f  h a s  

set ou t  a three-paragraph, 1, 2, 3 ,  approp r ia te  

i n t e r p r e t a t i  on o f  t h i  s s t i  pu l  a t i  on t h a t  pu ts  

together  a l l  these d i f f e r e n t  t h i n g s  t h a t  we have 

been t a l k i n g  about. I read i t  t o  you e a r l i e r .  

It's reasonabl e 

I t  doesn' t  agree w i t h  t h e  p a r t y  

And coming back to t h e  bottom l i n e ,  t ha t  

t h e  consistency, f a i r n e s s ,  and t h e  most 

reasonable i n t e r p r e t a t i o n  o f  t h e  s t i p u l a t i o n s  

l e d  s t a f f  t o  recommend tha t  i t  i s  app rop r ia te  t o  

i n c l  ude i n t e r e s t  expense associated w i t h  t a x  

d e f i c i e n c i e s  i n  t h e  calculation o f  1999. That 

i s  a reasonable i n t e r p r e t a t i o n .  Again, I urge 

you t o  approve i t .  

COMMISSIONER JACOBS: Isn't i t  reasonable 

-- I mean i s n ' t  i t  t r u e  t h a t  we've somewhat 

c l  a r i  f i  ed t h a t  i n r e r p r e t a t i  on today by your 

response t o  Commissioner 3aber about how you 

looked a t  t h i s  i n  terms o f  an overearnings 

i n v e s t i g a t i o n ?  If you were t o  take t h i s  

~~ ~ ~ 
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language here  i n  paragraph 11 and i n t e r p r e t  i t  

i n  ways t h a t  I t h i n k  t h a t  it may be i n t e r p r e t e d  

today, i t  would say t h a t  we would give no 

consi  de ra t i on  t o  overearni  ngs -- I'm s o r r y ,  t o  

r e t r o a c t i v e  ratemaki ng i n imp7 ementi ng t h i  s 

second sentence here i n  paragraph 11. And what 

I hear you saying is t h a t  t h a t ' s  n o t  t h e  case, 

that we would absolutely g ive  consideration to 

r e r r o a c t i v e  ratemaki ng, and i n t h i  s instance,  i t  

doesn't broach t h a t  because i t  was  done so i n  

t h e  contex t  o f  t h i  s overearni  n g s  i n v e s t i  g a t i  on. 

IS tha t  a correct summary o f  w h a t  you said? 

MR. E L I A S :  Ret roac t ive  ratemaking does n o t  

e n t e r  i n t o  i t  because you're n o t  changing rates 

ret roactivel y . YOU ' r e  no t  tell i ng peopl e t h a t  

bought k i  1 owatt-hou r s  o f  e l e c t  r i  c i  ty i n August 

o f  t h i s  year t h a t  what you thought  you were 

paying 7-1/2 cen ts  f o r  i s  actually going t o  cost 

you -- 

COMMISSIONER JACOBS: As YOU'Ve  i n t e r p r e t e d  

t h i s  arrangement. B u t  i f  you read the  second 

sentence i n  paragraph I1 w i t h o u t  any reference 

o r  c l a r i f i c a t i o n  t o  that e f f e c t ,  cou ld  one come 

i n  w i t h  a sentence like that and argue for any 

prudent  expense under a s t i  pul  ati on? 

~~~ 
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MR. E L I A S :  1: don't t h i n k  t h a t  t h a t  -is 

r e t r o a c t i v e  ratemaking any more than i t  would 

have been when w e  a d j u s t e d  t h e  e q u i t y  r a t i o  for  

1995, '96,  '97, and '98, and changed t h e  

earnings sharing amount from what was reported 

the  f i r s t  time, which was flowed through on a 

prospect ive b a s i s  t o  t h e  customers. r see no 

d i s t i n c t i o n  between t h i s  adjustment here and any 

o f  t h e  h a l f  dozen o r  more t h a t  we've made i n  the 

previous deci  s i  ons on the s t i  pul  a t i  on. 

COMMISSIONER JACOBS: 1 accept your 

response, b u t  your premise i s  t h a t  we're  

speaking on ly  about t h i s  adjustment; c o r r e c t ?  

where does i t  say i n  t h i s  paragraph t h a t  w e ' r e  

only  look ing  a t  t h i s  one adjustment? It 

doesn ' t ,  does it? 

MR. ELIAS: No, i t  does n o t .  

COMMISSIONER JACOBS: And that's my 

concern. One c o u l d  take t h i s  paragraph and 

e x t e n d  i t  well beyond t h i s  adjustment.  Is t h a t  

a f a i r  reading? I f  i t ' s  not ,  tell me.  I want 

t o  know t h a t .  But my concern i s ,  a r e  w e  s u b j e c t  

-- i f  we make t h i s  r u l i n g  today based on your 

i n t e r p r e t a t i  on o f  t h i  s paragraph, coul d someone 

come i n  here w i t h  any adjustment on a 

ACCURATE STENOTYPE REPORTERS, INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

68 

s t i  pul a t i  on and argue t h a t  because i t ' s prudent,  

i t  deserves cons idera t ion  and needs t o  be 

considered i n  t h e  execut ion o f  t h e  s t i p u l a t i o n ?  

i n t e r p r e t i  ng t h i s  s t i  pu l  a t i o n .  

have another s i t u a t i o n ,  y o u ' l l  i n t e r p r e t  

whatever t h a t  s t i p u l a t i o n  was, o r  t h a t  

c i  rcumstance 

MR. WILLIS: Commissioner Jacobs, you ' re  

But when you 

COMMISSIONER JACOBS: I can agree w i t h  

t h a t ,  except i n  t h i s  ve ry  ana lys is ,  we were 

c i t e d  s t i p u l a t i o n s  t h a t  d i d n ' t  even -- I ' m  

s o r r y .  

i n c l u d e  s t i p u l a t i o n s  i n  i n t e r p r e t i n g  t h i s .  

We were c i t e d  t o  orders t h a t  d i d n ' t  even 

COMMISSIONER JABER: IS your concern o r  

quest ion can TECO come i n  and say t h e r e  are  

expenses t h a t  they  want t o  recover and use t h e  

broad language o f  t h i s  s t i p u l a t i o n ?  

COMMISSIONER JACOBS: Yes. 

COMMISSIONER JABER: That 's  your quest ion? 

MR. WILLIS: we're f i n a l l y  dec id ing  t h i s  

s t i p u l a t i o n  today. This  i s  t h e  end o f  i t . 

COMMISSIONER JACOBS: I understand. My 

concern i s ,  should t h e r e  be s p e c i f i c  caveats p u t  

on our i n t e r p r e t a t i o n  o f  t h i s  language today 

such tha t  i t  doesn ' t  b ind us i n  t h e  f u t u r e  when 
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we see s i m i l a r  language? 

c i t e d  us t o  another s t i p u l a t i o n  t h a t  has t h i s  

exact language i n  i t ; i s  t h a t  co r rec t?  

And you've a1 ready 

MR. E L I A S :  The o the r  s t i p u l a t i o n  t h a t  h a s  

t h i  s exact 1 anguage was i n t h i  s docket . 
COMMISSIONER JACOBS: okay. 

MR. E L I A S :  There's two s t i p u l a t i o n s  

app7 i cab1 e t o  -- 

COMMISSIONER 7A8ER: I guess, commissioner, 

I d o n ' t  share your concern, because we w i l l  look 

a t  the reasonableness and t h e  prudence o f  any 

expense and determine whether they were 

approp r ia te l y  i n c u r r e d  and then whether recovery 

i s  warranted f o r  them. 

need caveats. 

SO r d o n ' t  know t h a t  we 

COMMISSIONER JACOBS: In t he  i ns tance  

where, as we are i n  t h i s  instance, w e ' r e  l o o k i n g  

a t  p r i o r  years '  earnings and we're coming i n  and 

being asked t o  assess whether o r  n o t  an 

adjustment s h o u l d  be made under t h e  con tex t  o f  

t h e  s t i p u l a t i o n  t h a t  has t o  do w i t h ,  yes, t h i s  

-- and t h a t ' s  what persuades me here, i s  t h a t  

t h i s  i s  a 1999 adjustment. 

t h a t .  

l i m i t s  us t o  that .  

I can agree w i t h  

But there's no th ing  i n  t h i s  language t h a t  
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MR. E L I A S :  Well, I t h i n k  t h e r e  a re  other 

prov i s ions  o f  t h e  s t i p u l a t i o n  t h a t  you might  

take some comfort  i n  t ha t  p rov ide  t h a t  t h e  

c a l c u l a t i o n  o f  t h e  actual ROE f o r  each o f  t h e  

years s h a l l  be on an FPSC adjusted basis ,  which 

employs the  FERC Uniform S y s t e m  o f  Accounts and 

GAAP and requ i res  us t o  book expenses and look 

a t  expenses according t o  c e r t a i n ,  you know, 

predisposed methodologies. SO i f  your concern 

is t h a t  a l l  o f  a sudden t h e y ' r e  going t o  load up 

an expense i n  one year, there's a framework i n  

p lace t o  address those k inds  o f  concerns. 

COMMISSIONER JACOBS: Okay. I don't want 

t o  belabor t h e  d iscuss ion  today, because I d o n ' t  

t h i n k  i t ' s  an i s s u e  t h a t  would sway my judgment. 

8u t  I t h i n k  1 would l i k e  perhaps some d iscuss ion  

o r  see i f  i t  would be use fu l  t o  p u t  some 

c l  a r i  f y i  ng 1 anguage i n the o r d e r  

MR. ELIAS: okay. 

COMMISSIONER JACOBS: Maybe i t ' s  an 

unreasonable concern, b u t  i f  t h i s  i s  the  r e a l  

ob jec t ion ,  I would l i k e  to at l e a s t  see w h a t  the 

language would l o o k  l i k e .  

MR. ELIAS:  A11 r i g h t .  

CHAIRMAN DEASON: You're always f r e e  to 
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r e v i e w  an order .  Tha t ' s  no problem. 

I want -- another c l a r i f y i n g  quest ion.  And 

1 touched upon i t  e a r l i e r ,  and t h i s  i s  t o  

s t a f f .  I f  we were us ing  1999 as a t e s t  year t o  

s e t  ra tes  on a going-forward bas i s  and t h i s  

entry  was made i n  1999, you ' re  say ing i t  would 

have no e f f e c t  on t h e  r a t e s  t h a t  we  set on a 

goi  ng-forward basi s, because you said t h e r e ' s  no 

f u t u r e  b e n e f i t  f r o m  these past i n t e r e s t s ,  and 

t h e  d e f e r r a l  and t h e  de fe r red  r e v  -- t h e  

de fe r red  t a x  account would have a1 ready been 

reversed, so i t ' s  j u s t  going forward, t h e r e ' s  

r e a l l y  no impact from t h e  e n t r y ;  c o r r e c t ?  

MS. MERTA: If I understand you co r rec t7y ,  

yes. I f  we were l o o k i n g  a t  i t  on a 

going-forward basis and we were  i n  a r a t e  case, 

we would a l l o w  a reasonable l e v e l  i n  t h a t  year. 

1 guess t h e  determinat ion might be, you know, 

are we going t o  de fer  p a r t  o f  i t  f rom a 

ratemaking s tandpoint  and 7et them, you know, 

amort ize i t  on a three-  o r  four -year  p e r i o d  

going forward. I guess you cou ld  do t h a t .  B u t  

y o u ' r e  a l s o  going t o  be doub l ing  up on what 

happens in some o f  these subsequent years t h a t  

have not been decided -- 

~ ~ ~. 
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CHAIRMAN DEASON: L e t  me e x p l a i n  what m y  

concern i s .  M y  concern i s ,  what would happen in 

normal ratemaking s i t u a t i o n ?  ~f we were i n  a 

r a t e  proceeding and t h e  Company came i n  and 

sa id,  "This was t h e  prudent t h i n g  t o  do. W e  

challenged these. W e  r e a l l y  reduced our cost o f  

se rv i ce  f o r  a p e r i o d  o f  t ime,  b u t  we came t o  .the 

end o f  the rope, and t h e r e ' s  nothing more we can 

do. We've got to pay the d e f i c i e n c i e s .  We've 

go t  t o  make t h e  payment, and we've g o t  t o  

reverse our  de fe r red  taxes. " 

MR. W I L L I S :  Commissioner, w h a t  -- 

CHAIRMAN DEASON: A r e  they  allowed -- j u s t  

a second, M r .  w i l l i s .  would they come i n  and 

argue t h a t ,  "Look, t h i s  was t h e  prudent th ing  t o  

do, and we' r e  having t o  pay a l l  o f  t h i s  i n t e r e s t  

r i g h t  now, and t h e  ratepayers have g o t  t h e  

b e n e f i t  f o r  the las t  seven o r  e i g h t  years. You 

need t o  a l l o w  us t o  take t h i s  i n t e r e s t  expense 

on these d e f i c i e n c i e s  and a l l o w  us t o  amort ize 

i t  over t h e  nex t  f i v e  years so t h a t  w e  g e t  made 

whole because i t  w a s  t h e  prudent t h i n g  t o  do"? 

And i f  we would allow them t o  do t h a t ,  w h y  d o n ' t  

we j u s t  recognize i n  1999 f o r  purposes o f  t h e  

s t i p u l a t i o n  -- see, i t  bothers me t h a t  we're 
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g e t t i n g  100% o f  t h i s  impact i n  the l a s t  year o f  

t h e  s t i p u l a t i o n .  And i f  i t  were j u s t  t h r e e  o r  

four months l a ter ,  i t  would have no impact on 

t h e  s t i  pu l  a t i  on. 

And I ' m  no t  quest ion ing t h e  t i m i n g .  1 

mean, I ' v e  had -- TECO has i n d i c a t e d  t h a t  t h e i r  

a u d i t o r s  s a i d  i t  was the  c o r r e c t  t h i n g  t o  do. 

But i t ' s  j u s t  -- i t ' s  d i f f i c u l t  f o r  me. You 

know, I can take i t  one w a y  o r  t h e  o t h e r .  I f  

s t a f f  i s  saying tha t  i n  t h e  f u t u r e  we' r e  n o t  

going t o  allow companies t o  amort ize i t  on a 

go i  ng-forward basi  s and have i t  i n c l  uded i n 

r a t e s ,  t h a t ' s  one t h i n g .  

I guess I ' l l  ask TECO. what i s  your 

p o s i t i o n ?  what is TECO'S p o s i t i o n ?  H a s  t h i s  

ever come up be fore  where something l i k e  t h i s  

has happened and i t ' s  your p o s i t i o n  t h a t  we 

booked i t  i n  a p r i o r  year, o r  even a test year,  

and we need t o  be made w h o l e ,  so l e t  us amort ize 

i t  over f i v e  years? 

you've done? 

IS t h a t  something t h a t  

MR. W I L L I S :  F i r s t  o f  a l l ,  I t h ink  i t  

depends e n t i r e l y  on t h e  circumstance t h a t  you 

are faced w i t h  at t h e  t i m e  o f  what a r e  t h e  

ongoi  ng i n t e r e s t  d e f i  c i  enc i  es t h a t  woul d be 
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expected t o  occur on an ongoing bas i s  i n  the  

fu ture.  That would be a de terminat ion  t h a t  you 

would make i n  t h e  contex t  o f  a r a t e  case, which 

i s  d i f f e r e n t  than what you ' re  do ing here, 

because you ' r e  determi n i  ng here what i s a 

reasonable and prudent expense t o  have occurred 

by the  Company i n  a year t h a t  you were 

determining t h e i  r earnings . I t ' s  n o t  -- 
CHAIRMAN DEASON: B u t  s t a f f  has j u s t  sa id  

t h a t  i f  t h i s  was a 1999 t e s t  year ,  you could 

book i t , b u t  they wou ldn ' t  allow i t  i n  r a t e s .  

MR. WILLIS: we11 we would have -- 
CHAIRMAN DEASON: what would be t h e  

b e n e f i t ?  

MR. WILLIS: we would have to show what t h e  

circumstance was i n  t h e  f u t u r e  w i t h  respect  t o  

w h a t  we expect t o  perhaps occur w i t h i n  t h e  t i m e  

t h a t  t h e  ra tes  are  expected t o  be i n  e f f e c t .  So 

i t ' s  a f a c t u a l l y  unique s i t u a t i o n  t h a t  you would 

have t o  look  a t  w i t h  respect  t o  a r a t e  case, 

which i s  d i f f e r e n t  than t h i s .  And f o l l o w i n g  

your precedent which you have set be fo re  i n  t h e  

case t h a t  I c i t e d  t o  you, you would i n c l u d e  a l l  

o f  i t . Tha t ' s  what you should do. 

CHAIRMAN DEASON: Yes, and t h a t ' s  another 
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d i f f i c u l t y  t h a t  I ' m  -- 

MR. HOWE: Commissioner Deason -- 

CHAIRMAN DEASON: -- having, i s  t h a t  I f e d  

l i k e  -- j u s t  a second. I f e e l  l i k e  i f  we -- 

i t ' s  very  impor tan t  when we i n t e r p r e t  

s t i p u l a t i o n s  t h a t  we f o l l o w  precedent. And i f  

has been t h e  precedent o f  t h i s  Commission t o  

i n t e r p r e t  i t  t h a t  way, I f e e l  compelled t o  do 

t h a t ,  b u t  I ' m  n o t  necessar i l y  saying that  i t  

would be b i n d i n g  on t h e  Commission i n  some 

f u t u r e  r a t e  proceeding t o  make some d i f f e r e n t  

i n t e r p r e t a t i o n  i f  t h e  facts supported t h a t .  But 

I guess t h a t  would be an i s s u e  f o r  another case 

a t  another t ime.  

MR . WILLIS : Exact1 y . 
CHAIRMAN DEASON: Does s t a f f  agree w i t h  

t h a t ?  

MS. MERTA: I agree w i t h  t h a t ,  yes. I 

mean, every one has t o  be looked a t  on a 

case-by-case basis.  It does n o t  -- you know, 

i t ' s  no t ,  you know, rubber stamping i t  f o r  t h e  

f u t u r e  o f  what we t h i n k  should be done i n  f u t u r e  

years.  Every case i s  d i f f e r e n t .  Every i n t e r e s t  

i s  d i f f e r e n t ,  l o o k i n g  a t  t h e  under l y ing  reason 

f o r  t h a t  t a x  d e f i c i e n c y .  
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MR. HOWE: chairman Deason, on t h a t  p o i n t ,  

I t h i n k  you should be aware t h a t  back i n  1992, 

1993, w e  were having hear ings on bo th  F l o r i d a  

Power Corporat ion and Tampa E l e c t r i c .  A l i t t l e  

over t h r e e  months before t h e  Tampa E l e c t r i c  

order issued i n  1993, i n  l a t e  October o f  '92 ,  

t h e  Commission issued i t s  o rder  i n  t h e  F l o r i d a  

Power Corporat ion case. I d o n ' t  know i f  I ' m  

going t o  he lp  o r  h u r t  mysel f  w i t h  t h i s ,  b u t  I ' m  

going t o  i n fo rm you. 

F l o r i d a  Power Corporat ion asked f o r  and we 

l i t i g a t e d  t h e  i ssue  o f  whether they  should be 

a1 1 owed t o  i n c l  ude i n t e r e s t  expense on t a x  

d e f i c i e n c i e s ,  and we l o s t ,  and F l o r i d a  Power  

Corporat ion won. And e v e r y  year and every month 

s ince  then, t o  m y  knowledge, on F l o r i d a  Power 

Corporat ion 's  s u r v e i l l a n c e  r e p o r t s  under t h e  

category "FPSC adjustments" i s  an ent ry  -- I 

t h i n k  i t ' s  phrased a l i t t l e  d i f f e r e n t l y ,  b u t  

e s s e n t i a l l y  i t ' s  i n t e r e s t  expense on t a x  

d e f i c i e n c i e s  t h a t  the  Company asked f o r  and was 

granted. 

Tampa E l e c t r i c  d i d  n o t  a s k  f o r  i t , and we 

entered i n t o  a s t i  pu l  a t i  on t h a t  s a i d  t h e i  r 

ea rn i  ngs woul d be cal c u l  a ted  consi  s t e n t  w i  t h  
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t h e i  r l a s t  r a t e  case. Th is  adjustment appeared 

on t h e i r  s u r v e i l l a n c e  r e p o r t  t h r e e  and a h a l f  

years a f t e r  our f i r s t  s t i p u l a t i o n .  I f  they 

wanted i t ,  they could have asked f o r  i t . w h a t  

t h e y ' r e  t r y i n g  t o  do here I r e a l l y  feel i s  t o  

back and f i l l  and reduce f a i  r l y  negot ia ted  

refunds pursuant t o  a s t i  pu l  a t i  on you ' ve  

approved. 

CHAIRMAN DEASON: Was t h e r e  -- 1'11 ask 

TECO. Was t h e r e  -- i n  your l a s t  r a t e  

proceeding, was t h e r e  an i n t e r e s t  amount 

associ ated w i t h  past  t a x  d e f i  c i  enc i  es? 

MR. WILLIS: No, s i r .  And I t h i n k  t h a t ' s  a 

d i s t i n c t i o n  w i t h  respect  t o  t h e  F l o r i d a  Power 

case, i s  t h a t  they  had some a t  t h a t  t ime,  and so 

t h e r e f o r e  i t  w a s  l i t i g a t e d  i n  t h e i  r case, and we 

d i d  no t .  

CHAIRMAN DEASON: SO i t  was n o t  an i ssue  i n  

your case. 

MR. WILLIS: It was n o t  an i ssue .  

MR. NEAL,: And M r .  Howe r a i s e d  t h a t  same 

p o i n t  when we had our discussions about t h i s  

same i s s u e ,  and I looked back a t  Power Corp.'s 

s u r v e i l l a n c e  r e p o r t s  l e t ' s  say f o r  a year i n  

1999, and t h e  amount t h e y ' r e  p u t t i n g  on t h e i r  
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su rve i l l ance  r e p o r t  above t h e  l i n e  doesn ' t  match 

up w i t h  what was al lowed i n  t h e i  r r a t e  case. 

I t ' s  vary ing  up and down, so i t ' s  n o t  just 

p u t t i n g  a f l a t  amount o f  what w a s  al lowed i n  t h e  

1 a s t  r a t e  case I 

CHAIRMAN DEASON: okay. Fu r the r  quest ions,  

Commi s s i  oners , a mot i  on? 

COMMISSIONER PALECKI: I have a comment I 

would l i k e  t o  make. 

dec is ion  on a c o n t r o v e r s i a l  docket,  and I would 

l i k e  t o  do what 's f a i r  t o  t h e  company and also 

what is f a i r  to t h e  ratepayers. 1 t h i n k  b o t h  

p a r t i e s  have done an e x c e l l e n t  j o b  o f  a rgu ing  

t h i s  matter ,  and I t h i n k  t h e  s t a f f  has done an 

excel 1 en t  j o b  i n t h e i  r recommendation I 

And t h i s  i s  m y  f i r s t  

But I ' m  hav ing a d i f f i c u l t y  w i t h  t h i s  i t em,  

and 1 would feel more comfor tab le i f  the 

Commission were t o  set t h i s  i t e m  down f o r  a 

hear ing and encourage t h e  p a r t i e s  t o  see i f  they  

can reach perhaps a f u r t h e r  s t i p u l a t i o n ,  because 

i f  1 r e c a l l  c o r r e c t l y ,  i n  1996 when t h i s  

s t i p u l a t i o n  was entered i n t o ,  t h e  p a r t i e s  were  

ve ry  f a r  away from each other as f a r  as w h a t  t h e  

r e s u l t  should be, and yet they  were a b l e  t o  g e t  

together  and reso lve  t h e  mat te r .  And I would 
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p r e f e r  t h a t  we set t h i s  f o r  a hear ing,  perhaps 

i n  deference t o  t h e  f a c t  t h a t  t h i s  i s  m y  f i r s t  

d e c i s i o n  on a con t rove rs ia l  docket .  I r e a l l y  

a m ,  I believe, seeing t h e  m e r i t  o f  both 

arguments, and I ' m  having a hard t i m e  dec id ing.  

Perhaps t h e r e  i s  no r i g h t  o r  wrong on t h i s  one. 

CHAIRMAN DEASON: W e l l  , k t  m e  say -- I 
c e r t a i n l y  can respect t h a t ,  bu t  l e t  me make t w o  

observat ions . 
F i r s t  o f  a11 , t h i s  w i l l  be i ssued as PAA, 

so whatever we  decide, t he re ' s  o p p o r t u n i t y  f o r  a 

hear ing  f r o m  whichever party wishes to take i t  

t o  h e a r i  ng. 

And t h e  second o f  a l l ,  if we go t o  hear ing,  

at t h i s  p o i n t ,  I d o n ' t  know how much more we're 

going t o  get a t  hear ing  t h a t  we've n o t  a1 ready 

heard today. We've been on t h i s  i t e m  f o r  a n  

hour and a h a l f ,  and a l o t  o f  i t  i s  just k ind of 

legal p o l i c y .  I d o n ' t  know t h a t  i t ' s  so much 

f a c t - f i n d i n g  t h a t  you r e a l l y  spend a l o t  o f  t i m e  

at hear ings.  W e  may j u s t  take  i t  t o  hear ing  and 

hear exactly what we've al ready heard today. 

B u t  i f  that's w h a t  you w a n t  to do, you know, I'm 

n o t  opposed t o  t h a t .  

COMMISSIONER 3ABER: L e t  me -- 

-~ 
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CHAIRMAN DEASON: There's t h e  motion, 

Commissioners. 

COMMISSIONER JASER: Let me just comment on 

the motion, Commissioner Pa leck i ,  t h a t  I ' v e  gone 

back and f o r t h  about r a i s i n g  t h e  i ssue  o f  

s e t t i n g  i t  au tomat i ca l l y  f o r  hear ing.  And l i k e  

chairman DeasOn, I cou ld  go a long w i t h  t h a t  i f  

t h a t ' s  t h e  pleasure o f  t h e  Commission. But w h a t  

you take away, 1 t h i n k ,  from the p a r t i e s  when 

you au tomat i ca l l y  s e t  i t  f o r  hearing versus 

i s s u i n g  a PAA order  i s  perhaps, you know, i n  the 

PAA order  you g i v e  a l i t t l e  b i t  o f  guidance o r  

ra t iona le  t h a t  t h e  p a r t i e s  can w o r k  w i t h ,  you 

know. That's n o t  t o  say, you know, I won't go 

along w i t h  s e t t i n g  i t  f o r  hear ing.  

1 wanted t o  i n  making -- i n  p repar ing  t o  

make a motion, I wanted t o  tell M r .  Howe tha t  he 

ra i sed  very,  very  good quest ions and ve ry  good 

concerns. And t h e  d i f f i c u l t y  I ' m  having i s  w h a t  

you in tended t o  s t i p u l a t e  t o  and what t h e  words 

a c t u a l l y  say. Tha t ' s  t h e  d i f f i c u l t y  I ' m  having. 

And w h a t  I have be fore  me a re  the t w o  o rders  on 

the s t i p u l a t i o n  and t h e  s t i p u l a t i o n  i t s e l f ,  a n d  

the  f a c t  t h a t  t h e  commission has r u l e d  i n  a 

s i m i l a r  fash ion  on s i m i l a r  issues.  
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And j u s t  t o  o f f e r  t o  a l l  of you, what I was 

prepared t o  do was i s s u e  a PAA order t h a t  would 

have been cons is ten t  w i t h  w h a t  the Commission 

has done i n  t h e  pas t ,  b u t  recognize t h a t  i t ' s  a 

PAA order ,  and I t h i n k  a t  t h e  end o f  t h e  day we 

might get t o  hear ing,  b u t  i f  there  was a s l i m  

chance t h a t  t h e  p a r t i e s  cou ld  go a long w i t h  a 

PAA order ,  t h a t  i t  was worth t a k i n g  t h a t  r i s k .  

CHAIRMAN DEASON: Wel l ,  l e t  me say t h i s .  

Commjssioner p a l e c k i ,  I agree w i t h  you t h a t  t h i s  

i s  something t h a t  maybe t h e r e  could be another 

s t i p u l a t i o n ,  maybe a " s p l i t  t he  baby" t h i n g .  

I ' m  n o t  r e a l l y  sure, because there  a r e  issues  

here, and I ' m  a l i t t l e  concerned about some 

th ings .  

But even i f  we i s sue  a PAA, and r e a l i r i n g  

t h a t  a t  l e a s t  one p a r t y ,  one s ide  or t h e  o t h e r  

can p r o t e s t ,  i t  m a y  be tha t  t h e  p a r t i e s  g e t  

together  and e n t e r  i n t o  another s t i  p u l  a t i  on t o  

address t h i s  s p e c i f i c  i s s u e  so t h a t  t h e r e  w i l l  

n o t  be a p r o t e s t ,  o r  else  maybe t h e  p r o t e s t  then 

would be -- if t h e r e  were one t o  f o l l o w ,  t h e  

p r o t e s t  would be s e t t l e d  by t h e  s t i p u l a t i o n .  So 

I t h i n k  we -- even by i s s u i n g  the  PAA, we s t i l l  

preserve t h e  p o s s i b i l i t y  t h a t  there  could be a 

~ _ _  ___ ___ ~ 
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f u r t h e r  s t i p u l a t i o n  on t h i s  p a r t i c u l a r  i s s u e .  

But here again, i f  t h e r e  i s  a d e s i r e  t o  go 

ahead and s e t  t h i s  f o r  hear ing,  I'm not  adverse 

t o  t h a t .  I ' m  j u s t  t r y ing  to l o o k  at what our 

op t ions  a r e  and where we would f i n d  ourselves  i f  

we do t h a t .  

COMMISSIONER JACOBS: I ' m  i n c l i n e d  t o  agree 

t h a t  i f  we were t o  go t o  hear ing,  s t r a i g h t  t o  

hear i  ng , we waul d h a v e  p r i m a r i  1 y 1 egal arguments 

presented t o  us. It has much t o  do w i t h  t h e  

i n t e r p r e t a t j o n s  o f  t h e  s t i  pu l  a t i  on and/or 

i n t e r p r e t a t i o n s  o f  precedent a t tached to t h e  

language t h a t ' s  inc luded i n  the re .  I f  t h e r e  

were s i g n i f i c a n t  f a c t u a l  issues,  I ' m  t r o u b l e d  

enough by t h i s  t h a t  -- I share i n  your  views on 

tha t ,  t ha t  I ' m  t r o u b l e d  by t h i s .  There's no 

ques t ion  in m y  mind. 

But I t h i n k  -- I d o n ' t  see t h a t  t h a t  

process would g i v e  us any comfor t .  They would 

probably  wind up a t  t h e  end o f  t h a t  w i t h  a 

recommendation t h a t  p i t s  ve ry  much t h e  same 

arguments amongst themselves. 1 t h i n k  your 

d e s i r e  t o  see t h e  p a r t i e s  take  another go a t  

t h i s  i s  very appropr ia te ,  and I agree t h a t  

perhaps t h e  i d e a  o r  the prospect o f  a p r o t e s t  t o  
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t h i s  order  may be as much o f  an i n c e n t i v e  as 

anyth ing we might do t o  set i t  down f o r  hear ing.  

So i n  t h a t  ve in ,  I guess I would concur w i t h  the  

o the r  comments. 

COMMISSIONER BAEZ: And I'm going t o  agree 

w i t h  t h e  chairman on t h i s  one, I t h i n k ,  and w i t h  

what Commissioner Jacobs h a s  sa id .  I t h i n k  t h a t  

taking i t  out  o f  t h e  p a r t i e s '  hands -- a l t h o u g h  

a hear ing  might be o f  some va lue ,  I also t h i n k  

t h a t  t h e  potent ia7 o f  a p r o t e s t  as p a r t  o f  t h a t  

n e g o t i a t i n g  process has va lue  as well. And I 

agree w i t h  what Commissioner Jaber s a i d  as well. 

W e  may be ab le  to i s s u e  a PAA order  t h a t  has 

some k i n d  o f  guidance t h a t  w i l l  h e l p  t h a t  

process along as w e l l .  

COMMISSIONER JACOBS: And we d o n ' t  want t o  

d e t r a c t  from t h e  i d e a  t h a t  I've heard a t  l e a s t  

t h r e e  s i g n i f i c a n t  reserve -- reserva t ions  o f  

concerns expressed here today,  which I ' m  sure 

would add to t h e  exigency o f  any discussions 

t h a t  might occur. 

CHAIRMAN DEASON: So i s  t h e r e  a motion? 

I ' m  sorry. Commissioner Pa leck i ,  was t h a t  a 

mot ion o r  just -- 
COMMISSIONER PALECKI:  Yes, t h a t  was a 
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motion . 
CHAIRMAN DEASON: Is t he re  a second t o  t h e  

motion? 

The motion d ies  f o r  l a c k  o f  a second. Is 

t h e r e  another motion? 

COMMISSIONER JABER: okay. I can move 

staff. And I want to commend s t a f f ,  because I 

know a l o t  o f  what you pu t  i n  t h e  recommendation 

were responses t o  quest ions t h a t  we had a t  a 

prev ious agenda. I move s t a f f .  

I would a l s o  ask s t a f f ,  Chai rman Deason, 

w i t h  your approval ,  t o  expand t h e  order  t o  cover 

t h e  arguments heard today about r e t r o a c t i v e  

ratemaking. I t h i n k  t h a t  t h a t  would be 

essen t ia l  f o r  a PAA order  as we1L And t h e  

d ia logue between chai rman Deason and Ms Romig 

w i t h  respect t o  t h e  ana lys i s  made i n  a r a t e  case 

on t h i s  i s s u e  I t h i n k  i s  appropr ia te  f o r  a PAA 

order  as well. 

CHAIRMAN DEASON: O k a y .  There i s  a m o t i o n .  

COMMISSIONER JACOBS: Second. 

CHAIRMAN DEASON: Moved and seconded. A71 
i n  favor say "aye. 11 

COMMISSIONER JABER: Aye. 

COMMISSIONER JACOBS: Aye. 
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COMMISSIONER BAEZ: Aye. 

CHAIRMAN DEASON: Aye. A I J  opposed? 

COMMISSIONER PALECKI:  Nay, w i t h  an 

understanding t h a t  I would n o t  vote against  t h e  

staff recommendation. I would merely s e t  i t  

down f o r  a hear ing w i t h  i n s t r u c t i o n s  f o r  the 

p a r t i e s  to t r y  t o  resolve t h i s  m a t t e r  through a 

f u r t h e r  s t i p u l a t i o n .  

CHAIRMAN DEASON: Okay. F ind then the  

motion c a r r i e s  on a four-to-one vote ,  and t h a t  

concludes I t e m  2 8 .  

(Concl us i  on o f  cons idera t ion  o f  I t e m  28.  ) 

I 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0  

21 

22 

23 

2 4  

25 

86 

C E R T I F I C A T E  OF REPORTER 

S T A T E  OF FLORIDA) 

COUNTY O F  LEON ) 

I, MARY ALLEN NEEL,  do hereby c e r t i f y  t h a t  t h e  

fo rego ing  proceedings were taken be fo re  me at t h e  t i m e  

and p lace  t h e r e i n  designated; t h a t  m y  shorthand notes 

were t h e r e a f t e r  t r ansc r ibed  under m y  superv is ion;  and 

t h a t  t h e  fo rego ing  pages numbered I through 85 a r e  a 

true and c o r r e c t  t r a n s c r i p t i o n  o f  m y  stenographic 

notes 

I FURTHER CERTIFY t h a t  I am n o t  a r e l a t i v e ,  

employee, a t t o r n e y  or counsel o f  any o f  t h e  p a r t i e s ,  

o r  r e l a t i v e  o r  employee o f  such a t t o r n e y  o r  counsel, 

o r  f i n a n c i a l l y  i n t e r e s t e d  i n  t h e  a c t i o n .  

DATED T H I S  28th day o f  December, 2000. 

MARY ALW NEEL, RPR 
100 Salem c o u r t  
Tal 1 ahassee, F1or i  da 32301 
(850) 878-2221 

ACCURATE STENOTYPE REPORTERS. I N C .  


