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P R O C E E D I N G S  

(Transcript continues i n  sequence from Vo1 ume 5. ) 

CHAIRMAN JACOBS: Good morning. We'l l  readjourn t h i s  

I know i t ' s  one o f  those hearing t h i s  morning - - reconvene. 

fancy 1 egal terms 

COMMISSIONER DEASON: Freudian f l  i p ,  huh? 

CHAIRMAN JACOBS: Yes, yes. Reconvene t h i s  hearing. 

And I believe we were a t  the point  o f  - -  we were taking some 

witnesses out o f  order, but w e ' l l  now rever t  back t o  the order 

we were on and Mr. Gauthier - - 
MS. CIBULA: That's correct. 

MR. WHARTON: I guess, Mr. Chairman? we want t o  make 

a couple o f  suggestions. One i s  t h a t  you remember tha t  we l e f t  

Mr . Burton's addit ional exhib i ts  up f o r  some discussion. 

CHAIRMAN JACOBS: Correct. 

MR. WHARTON: And M r .  Melson has requested tha t  i f  he 

can ask Mr. Burton a few more questions? he probably won't 

object t o  entering those i n t o  the record. 

CHAIRMAN JACOBS: H i  s corrected exh ib i t?  

MR. WHARTON : Correct. 

MR. MELSON: I ' v e  got about f i v e  minutes or less o f  

questions, and i f  I'm able t o  ask those questions, I w i l l  not 

object t o  the corrected exhib i t .  

CHAIRMAN JACOBS: Okay. The f i r s t  question i s ,  i s  

Mr . Burton avai 1 ab1 e? 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. WHARTON: He i s .  And I guess because I ' m  no 

longer sure whether I ' m  i n  my d i rec t  case or  not, I want t o  

owed a t  t h i s  prof fer  the additional rebuttal  tha t  was not a1 

point .  

CHAIRMAN JACOBS: Okay. 

MR. WHARTON: So I would j u s t  l i k e  t o  prof fer  the 

addit ional rebuttal  o f  H.R. James, the addit ional rebuttal  o f  

Jim Bowen, and the addit ional rebuttal  o f  Mike Burton, and 

Exhibi ts MB4-3 through MB4-8. 

CHAIRMAN JACOBS: And t h a t ' s  - - 
MR. WHARTON: I think t h a t ' s  a l l  i t  takes. That 's 

a l l  we d id  i n  Aloha. We j u s t  said, here i t  i s .  Not that  we 

would ever th ink about appeal, but i f  i t  ever came t o  that .  

CHAIRMAN JACOBS: Very wel l .  The prof fer  then i s  

duly noted f o r  the record. 

MR. WHARTON: Thank you. 

CHAIRMAN JACOBS: And we're prepared t o  do M r .  Burton 

now? 

MR. MELSON: I ' m  prepared t o  do M r .  Burton now, yes. 

CHAIRMAN JACOBS: And tha t  works wi th  S t a f f ?  

MS. CIBULA: That ' s  f ine.  

CHAIRMAN JACOBS: Great . M r  . Menton. 

MR. MENTON: M r .  Chairman, j us t  so we can set f o r t h  

where we're going here. There are some issues tha t  we'd l i k e  

t o  br ing up a f te r  M r .  Burton i s  complete wi th h is  testimony 

FLORIDA PUBLIC SERVICE COMMISSION 
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a f t e r  M r .  Melson f inishes. 

Very wel l .  

MR. MELSON: Mr. Deterding, d i d  you have copies o f  

Exhib i t  3A tha t  you could hand out t o  the Commissioners and 

part ies? 

MR. DETERDING: Yeah, I th ink  we do. Hold on. 

MICHAEL E. BURTON 

was recal led as a witness on behalf o f  Intercoastal U t i l i t i e s ,  

Inc., and, having been previously sworn, t e s t i f i e d  as follows: 

CONTINUED RECROSS EXAMINATION 

BY MR. MELSON: 

Q Mr. Burton, i n  your corrected Exhib i t  MB-3 - - 
MR. MELSON: And, M r .  Deterding, would you l i k e  t o  

have tha t  marked as an exh ib i t  so we've got a number? 

MR. DETERDING: Yes. And I t h ink  we should c a l l  i t  

second r e v i  sed MB - 3 

CHAIRMAN JACOBS: We'l l  mark t h a t  as Exhib i t  33. 

(Exhib i t  33 marked for i den t i f i ca t i on . )  

BY MR. MELSON: 

Q M r .  Burton, I want t o  go over j u s t  a very small 

subset o f  the questions we d i d  yesterday and primar l y  going t o  

confine myself t o  Scenario l a  again. 

under Tab 1 t o  Figure 1, Page 1 o f  1, which i s  labeled 

"Intercoastal U t i 1  i t i e s  Water and Sewer System Summary. " I had 

asked you yesterday i f  you agreed t h a t  i n  your o r ig ina l  exh ib i t  

I f  you tu rn  f i r s t  i t ' s  

FLORIDA PUBLIC SERVICE COMMISSION 
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there was a $1.9 m i l l i o n  sho r t fa l l  between 2000 and 2003 or 

2004 between the allowed return and the achieved return.  Do 

you reca l l  tha t  l i n e  o f  questions? 

A Yes, I do. 

Q Would you accept, subject t o  check, i f  we look a t  the 

s h o r t f a l l  i n  the revised exh ib i t  f o r  the period 2000 through 

2004, tha t  i t  i s  approximately $2,481,000? 

A I would accept t h a t  subject t o  check. 

you ve cal cul ated i t . 
Q I ' v e  calculated it, and t e l l  me - -  so 

I assume 

omebody can 

check the calculat ions, I simply add the allowed return i n  

those years and subtract from i t the achieved return in those 

years on Lines 22 and 23. 

A For years what? 

Q 2000 through 2004. And those are the years on t h i s  

exh ib i t  during which the achieved return on Line 19 i s  lower 

than the allowed return on Line 20; correct? 

A Yes . 
Q I ' d  l i k e  you t o  t u r n  t o  Figure 14, Page 1 o f  11, and 

I guess there are no handwritten numbers on these pages, so i t  

takes a minute t o  search f o r  them. This i s  the weighted cost 

o f  capi ta l  analysis. Let me ask you f i r s t ,  your number f o r  the 

year 2000 i s  now $3,050,000. Do you see tha t  on Line 18? 

A I see that,  yes. 

Q That number i s  a change from the previous version. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

885 

Can you t e l l  me what was the cause o f  tha t  change? 

A I f  you w i l l  give me j u s t  one moment. 

Q Sure. 

MR. MELSON: Commissioners, I would ask a leading 

question but t h i s  f a l l s  i n t o  the category o f  one 1 don ' t  know 

the answer t o ,  so I ' v e  done something a lawyer should never do. 

A Just one moment, I'm going t o  the capi ta l  

improvements schedul e . You ' re speaki ng o f  2000? 

Q Yes, s i r .  

A It would be a change i n  the water p lan t  cost from a 

m i l l i o n  and a h a l f  do l la rs  tha t  was estimated t o  the actual two 

m i  1 1 i on  seven . 
Q A l l  r i g h t .  So t h a t  increase i n  the water p lant  cost 

that  has been incurred occasioned an increase i n  the re la ted 

borrowings? 

A Yes. 

Q Is i t  f a i r  t o  say tha t  but f o r  the f a c t  t ha t  the loan 

cost i s  now being deal t  w i th  and amortized separately tha t  the 

borrowing amounts shown i n  the years 2002 and 2007 are 

essent ia l ly  the same as they were i n  the p r i o r  exh ib i t?  By 

"essent ia l ly  the same," I guess I mean the 2002 number appears 

t o  be 12.6 m i l l i o n  instead o f  12.8 m i l l i on .  

A That 's correct. 

Q And the 2007 number appears t o  be a l i t t l e  under 

9 .1  m i l l i o n  versus 9.2 m i l l i o n .  

FLORIDA PUBLIC SERVICE COMMISSION 
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A That's correct. 

Q The number - - the other number on t h i s  schedule t h a t  

I ' m  not sure I understand i s  on Line 16, subsidy loan from 
stockholders, showing an amount of 1,466,402. Can you t e l  

dhat t ha t  i s ?  

A That comes from the cash f low schedule. And i f  

you ' l l  look - -  

Q I t ' s  Figure 18? 

A Yeah. But before you go there, i f  y o u ' l l  sc ro l l  

me 

through the pages on Figure 14 t o  Figure - -  Page 1 t o  Page 2 t o  

Page 3 t o  Page 4, y o u ' l l  notice tha t  as you get through Page 

3 there's s ta r t i ng  out i n  about the middle o f  the page over t o  

the r i g h t  under the f i s c a l  year 2001 heading, the numbers a re  

zero for tha t  subsidy loan from stockholders u n t i l  you get t o  

Page 4. And then there appears a beginning balance, and then 

on Page 5, it appears another beginning balance, and then i t  

stays constant on Page 6. And what tha t  i s  doing i s  picking up 

the cumulative subsidy required from the stockholders o f f  o f  

the cash f low analysis and assuming i t ' s  a loan and brings i t  

i n t o  the weighted cost o f  capi ta l  analysis. 

Q So t h a t  - - I d i d  f i n a l l y  page through, and when I get 

t o  Page 11 o f  11, I see a beginning balance f o r  2009 which 

matches the 1.466. So t h a t ' s  essent ia l ly  the largest amount o f  

subsidy required over t h a t  period o f  time? 

A Yes, I believe t h a t ' s  what t h a t ' s  doing, calculat ing 

FLORIDA PUBLIC SERVICE COMMISSION 
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the maximum o f  those beginning balance subsidies. 

Q Now, i f  you'd tu rn  t o  Figure 18, which i s  the l a s t  

f igure  i n  t h i s  series, and again, l e t ' s  make sure we're on the 

r i g h t  one because there 's  two sets  o f  numbers under t h i s  Tab 1. 

I t ' s  about halfway through Tab 1, and i t ' s  labeled a t  the top 

"Scenario l a , ' '  and then i t  shows 100 percent debt, zero percent 

equity. Are you w i th  me? 

A Yes, i t ' s  the one r i g h t  before the th i ck  d iv ider  

page 

Q Okay. The t h i c k  untabbed d iv ider  page. 

A Untabbed, but th icker ,  yeah. 

Q If I look a t  Line 46 labeled "net cash pos i t ion o f  

stockholders," i f  I understand tha t  correct ly ,  tha t  i s  

essent ia l ly  the cumulative subsidy required on a year-by-year 

basis; i s  tha t  correct? 

A Actual ly, the Line 34 i s  the balance o f  the loan from 

the stockholders, and t h a t ' s  the number t h a t ' s  being pul led 

i n t o  Figure 14, and the area below i s  t o  show the f inancial  

dynamics t o  the stockholders i n  terms o f  in te res t  they would 

get o f f  o f  the loan and any paid back or pr inc ipa l  and tha t  

type o f  thing. 

Q A l l  r i g h t .  I believe i n  your p r i o r  version o f  

MB-3 in year 2003, there was approximately a $665,000 

stockholder subsidy. What t h i s  says on Line 34 i n  tha t  year, 

t ha t  required subsidy has grown t o  1.28 m i l l i on ;  i s  t h a t  r i g h t ?  

FLORIDA PUBLIC SERVICE COMMISSION 
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A 

Q Line 34 year 2003. 

A 

Q 

Where are you picking up the 1.28 m i l l i on?  

And what are you saying tha t  number i s ?  

I ' m  saying t h a t ' s  the t o t a l  amount o f  subsidy tha t  i s  

funded i n  your analysis by a loan from the stockholders i n  tha t  

year. 

A I n  tha t  year, t h a t ' s  t rue.  

Q A l l  r i g h t .  And my recol lect ion i s  tha t  i n  your p r i o r  

exhibi t ,  i t  showed subsidies i n  some e a r l y  years which got paid 

down t o  zero out o f  cash flow, and then the balance began t o  

bu i l d  back up. If  I look on Line 34, i t  appears there i s  sor t  

o f  a continuing subsidy requirement from year 2002 through the 

end o f  your project ion; i s  tha t  r i g h t ?  

A That's true. 

Q And then the l a s t  th ing  I would l i k e  you t o  do i s  

turn t o  Figure 18 and Scenario l b ,  which i s  the 60 percent 

debt, 40 percent equi ty scenario, and i t ' s  the l a s t  page before 

the Second 2 tab. 

t h i s  shows t h a t  i f  the stockholders were - -  t h i s  shows the cash 

flow impact o f  the stockholders were pu t t ing  i n  as equi ty 

40 percent o f  the future capi ta l  improvement program; correct? 

If I understand t h i s  schedule correct ly,  

A That's correct. 

Q I t  doesn't get the corporation t o  an overal l  60/40 

debt equity r a t i o  because the equi ty i s  simply on the 

incremental investments, not on any o f  the embedded 

FLORIDA PUBLIC SERVICE COMMISSION 
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investments; correct? 

A That's t rue.  

Q I f  I look a t  Line 46, net cash pos i t ion o f  the 

stockholders, does t h i s  show t h a t  the stockholders essent ia l ly  

over t h i s  period have an investment which, I guess, ranges from 

a low o f  about 3.7 m i l l i o n  i n  the year 2006 t o  a high o f  about 

6.5 m i l l i o n  i n  2007? 

A That 's t rue,  including the equi ty and the loan. 

Q A l l  r i g h t .  So the question I asked you yesterday, i s  

i t  f a i r  t o  say t h a t  your plan o f  service involves substantial 

subsidies o r  capi ta l  investments by the stockholders i n  

addi t ion t o  substantial borrowings, t h a t  remains t rue  under 

your corrected analysis? 

A 

through them. And I would leave the termino ogy o f  

"substantial" up t o  the reader, and l e t  them make t h e i r  

determination as t o  whether i t ' s  substantial r e l a t i v e  t o  the 

operation, but  what you have gone through are accurate 

representations . 

I would say the numbers are there. You've j u s t  went 

Q Well, l e t  me ask t h i s .  Rather than substantial,  they 

are bigger than they were i n  Exh ib i t  MB-3 before the 

corrections? 

A Yes, they are. 

MR. MELSON: Thank you. That 's a l l  I ' v e  got. 

CHAIRMAN JACOBS: Very wel l .  Any other cross? 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. MENTON: No, s i r .  

CHAIRMAN JACOBS: S t a f f .  Redirect. 

COMMISSIONER DEASON: I ' m  sorry. While M r .  Burton i s  

on the stand, yesterday and then again today, there 's  been some 

reference t o  a change i n  numbers because o f  a change i n  the 

cost o f  water plant. There was a projected number u t i l i zed .  I 

bel ieve i t  was somewhere i n  the neighborhood o f  1.5 m i  11 ion+ 

THE WITNESS: Yes, s i r .  

COMMISSIONER DEASON: And now tha t  number - -  there's 

actual numbers i n ,  and i t ' s  2.7 mi l l ion?  

THE WITNESS: Yes, s i r .  

COMMISSIONER DEASON: Which water p l  ant i s t h i  s? 

THE WITNESS: On the east side. A water p lan t  tha t  

would have t o  be done i n  any - - independent o f  the Nocatee 

service area 

COMMISSIONER DEASON: And I th ink  you had a question 

e a r l i e r  as t o  the reason for t ha t  change between actual and 

projected. 

asked f o r  someone else. Who would know that? 

I believe t h a t  you said tha t  was a question best 

THE WITNESS: Unfortunately, i t  would probably be 
Mr. Forrester because E l len  T i l l e y  works d i r e c t l y  f o r  him, and 

Ms. T i l l e y  i s  the one who provided me w i th  the information o f f  

o f  t h e i r  cost records. 

COMMISSIONER DEASON: Let me ask you t h i s .  Based 

upon your experience, does t h a t  seem l i k e  a wide d ispar i ty  

FLORIDA PUBLIC SERVICE COMMISSION 
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between a project ion and an actual number fo r  a water plant? 

THE WITNESS: The t r u t h  o f  the matter i s  tha t  you 

best ask tha t  o f  an engineering who looks a t  those types o f  

things and analyzes the reasons more than I do. 

variances l i k e  tha t  when you come i n  an estimate, and I know 

the actual i s  almost always not exactly what the estimate was. 

Whether t h a t ' s  a reasonable dif ference would be best asked o f  

one o f  the engineers as an expert witness, I believe. I j u s t  

don' t  have - -  

I ' v e  seen 

COMMISSIONER DEASON: And the cost o f  p lant  tha t  you 

u t i l i z e d  i n  your analysis, your ten-year analysis, tha t  was 

information tha t  was provided t o  you by engineers? 

THE WITNESS: The costs fo r  the eastern water 

plant - - 
COMMISSIONER DEASON: No, no. I ' m  t a l  k ing about now 

we're looking a t  the - -  assuming tha t  there i s  - -  assuming tha t  

Intercoastal gets the c e r t i f i c a t e  t o  serve Nocatee and you've 

done an analysis, the f inanc ia l  analysis o f  the impacts o f  

that ,  and obviously, i n  tha t  analysis you had t o  incorporate 

projected costs f o r  f a c i l i t i e s  t o  provide t h a t  service. Those 

numbers were provided t o  you by the engineers? 

THE WITNESS: Yes, by Mr. Mi ler .  

MR. MELSON: M r .  Jim M i l l e r .  

THE WITNESS: M r .  Jim M i l l e r .  

CHAIRMAN JACOBS : Redi rec t  . 
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MR. DETERDING: Yes. Let me j u s t  t r y  and c l a r i f y  

t ha t  as best I can because I: don' t  th ink  there's anybody here, 

Commissioner, who knows the answer t o  your or ig ina l  question 

about what tha t  dif ference was. Unfortunately, the only person 

who could t e l l  us tha t  would be Mister- - 
COMMISSIONER DEASON: And l e t  me - - and I ' l l  share 

I ' m  not so much concerned about that ,  t h a t ' s  an t h i s  w i th  you. 

actual, and t h a t ' s  a - -  r i g h t  now i s  a u t i l i t y  we don' t  

regulate, and o f  course, we may regulate the u t i l i t y  i n  the 

fu ture depending on what happens i n  t h i s  proceeding. But I 

guess my concern i s  t ha t  i f  there 's  tha t  much dif ference 

between what was projected and actual on tha t  side o f  the 

operation, then how much rel iance can we put upon the 

project ions fo r  the p lant  t h a t ' s  going t o  be b u i l t  t o  serve the 

new devel opment? 

MR. DETERDING: And I understand. That 's what I want 

t o  b r i e f l y  get i n t o  w i th  him on tha t  issue. 

CONTINUED REDIRECT EXAMINATION 

BY MR. DETERDING: 

Q Who provided you w i th  the or ig ina l  estimate o f  the 

cost o f  the water p lant  t h a t  we were just  t a l k i n g  about, the 

new water p l  ant? 

A As I said, I bel ieve it was Ms. T i l l e y .  

Q And she's also the person who provided you w i th  the 

actual cost  o f  the plant? 
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A Yes. 

Q Who d i d  the estimates o f  the cost o f  f a c i l i t i e s  on 

the eastern side? 

A Mr. Jim M i l l e r .  No, I mean - -  western or eastern? 

Q I ' m  sorry, the western side. 

A M r .  Jim M i l l e r .  

Q Okay. So the estimates on the eastern side were done 

by the internal  bookkeeper f o r  the u t i l i t y ?  

She provided me the numbers, yes. 

And the estimates for the western side were done by 

A 

Q 
the professional engineer? 

A That 's correct. 

Q And you don ' t  know whether there was a s ign i f i can t  

change i n  what was constructed from what was o r i g i n a l l y  

estimated? 

A I don' t  know. That could be. 

Q Mr. Melson pointed you t o  the net d e f i c i t s  i n  the 

revised MB-3, the second revised MB-3, o f  over $2 m i  11 i on  f o r  

the f i r s t  four years on the - -  as f a r  as the shareholder. I 

guess we'd c a l l  i t  a shareholder subsidy because i t  i s  a net 

sho r t fa l l ,  and then on the 40 percent - - 60/40 set o f  schedules 

also t o  larger ones tha t  reached as high as $6 m i l l i on .  Are 

those the d e f i c i t s  and subsidies tha t  the shareholders have 

been made aware of? 

A The answer i s ,  yes, but I t h ink  I need t o  correct 
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rJhat you asked. 

i n  upwards o f  $2 m i l l i on ,  but the actual subsidy tha t  he talked 

about was 1.28 i n  year 2003. The $2 m i l l i o n  number was when he 

das ta l k ing  about the dif ference i n  the allowed return and the 

achieved return, and these numbers are actual cash. Those are 

returns. So the cash subsidy i s  a l i t t l e  b i t  d i f f e ren t  number, 

but subject t o  tha t  change, I would say, yes, the stockholders 

are aware o f  those numbers. 

I th ink  you said on the Scenario 1, you s a i d  

Q 

f i nanci a1 1 y? 

And tha t  is what they have pledged t o  support 

A Yes. 

MR. DETERDING: That's a l l  I have. 

CHAIRMAN JACOBS: And move Exhib i t  33? 

MR. DETERDING: Yes. 

CHAIRMAN JACOBS: Without objection, show 

Exhibit  33 i s  admitted i n t o  the record. 

(Exhibi t  33 admitted i n t o  the record.) 

CHAIRMAN JACOBS: Thank you, Mr. Burton. 

THE WITNESS: Thank you. 

(Witness excused. ) 

CHAIRMAN JACOBS: S t a f f ,  you may c a l l  your next 

witness. 

MR. MENTON: M r .  Chairman? 

CHAIRMAN JACOBS: Oh, I'm sorry. M r .  Menton. 

MR. MENTON: Yes, s i r .  Thank you. Before we move t o  
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any new witnesses, we d i d  want t o  ra ise  a few issues i n  an ore 

tenus motion re la ted t o  the l a s t  witness tha t  t e s t i f i e d  l a s t  

n ight.  As y o u ' l l  r e c a l l ,  Ms. Caroline Si lvers  from the Water 

Management D i  s t r i c t  appeared yesterday and amended her p r e f i  l ed  

testimony. Speci f ica l ly ,  she changed her opinion from saying 

t h a t  JEA had demonstrated i t s  a b i l i t y  t o  provide water t o  the 

Nocatee development t o  i t  i s  l i k e l y  t h a t  JEA w i l l  be able t o  

demonstrate i t s  a b i l i t y  t o  provide water t o  the Nocatee 

devel opment . 
In addit ion, i n  response t o  some cross examination 

questions from M r .  Wharton, Ms. S i l vers  offered f o r  the 

f i r s t  time some testimony tha t  was not i n  her p r e f i l e d  

testimony regarding the status o f  JEA's permits w i th  respect t o  

provision o f  service t o  t h i s  area and indicated t h a t  there 

might be a need f o r  a modif icat ion o f  those permits. 

And then l a t e r  on i n  her testimony, she changed some 

testimony she had given i n  her deposition regarding the loca l  

sources f i r s t  provision. A l l  o f  those changes came t o  us 

yesterday f o r  the f i r s t  time, and we would l i k e  to ,  a t  t h i s  

point ,  request t ha t  the Commission give us an opportunity - - 
f i r s t  o f  a l l ,  we would po in t  out  t h a t  M r .  Perkins and 

Mr. Kel ly,  who t e s t i f i e d  yesterday, had submitted p r e f i l e d  

testimony over a year ago i n  which they had stated t h a t  JEA had 

no permit t ing issues with respect t o  the provis ion o f  service 

t o  t h i s  area. Ms. S i l vers '  testimony was also f i l e d  over a 
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year ago i n  which she had o r i g i n a l l y  opined tha t  JEA had 

already demonstrated i t s  a b i l i t y  t o  provide service t o  t h i s  

area. So the issues tha t  came up yesterday were brand new t o  

us and were not ones tha t  we had prepared t o  address yesterday 

nor had we had an opportunity t o  address i n  rebut ta l .  

As y o u ' l l  r eca l l  yesterday when Mr. Perkins 

t e s t i f i e d ,  he presented both h is  d i rec t  testimony and h i s  

rebuttal  testimony. His rebuttal  testimony re1 ated t o  some 

issues tha t  had come up i n  some o f  the S t a f f  testimony. We 

agreed t o  take the rebuttal  out o f  t u rn  simply because we 

d i d n ' t  th ink  there was any b i g  controversy and we could move 

t h i s  proceeding along. I f  we had known about the testimony 

tha t  Ms. S i lvers  was going t o  amend and make l a s t  night, we 

ce r ta in l y  would have included some rebuttal  from M r .  Perkins 

d i r e c t l y  re la ted t o  those issues tha t  she raised. 
So i t  would be our posi t ion that ,  f i r s t  o f  a l l ,  we 

th ink  tha t  the amendments and the changes tha t  she made t o  her 

testimony are untimely, so we would request t h a t  they be 

str icken, but I rea l i ze  i t ' s  k ind o f  l i k e  asking a j u r y  t o  

disregard the l a s t  remark. So as an a l te rna t ive  or i n  

con junct ion w i th  that ,  we would request an opportunity t o  

submit some addit ional rebut ta l  testimony t h a t  would a t  least  

allow JEA an opportunity t o  present i t s  side w i th  respect t o  

those issues t o  cure what we bel ieve i s  a discrepancy or  

inconsistency i n  the record a t  t h i s  point  i n  time. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 
4 

5 
6 

7 
8 

9 
10 
11 

12 

13 

14 
15 
16 
17 

18 

19 

20 

21 

22 
23 

24 

25 

897 

CHAIRMAN JACOBS: The addit ional rebuttal  would be 
from M r  . Perkins? 

MR. MENTON: From Mr. Perkins. It would be very 

short,  M r .  Chairman. I don' t  th ink  i t ' s  more than, you know, 

f i v e  o r  ten minutes. 

there. Qu i te  frankly, i n  the long run, I ' m  not sure i t ' s  a l l  

t ha t  important because I th ink  Ms. Si lvers '  testimony s t i l l  

said i t ' s  l i k e l y  tha t  JEA w i l l  be able t o  get the approval, so 

I'm not sure i t ' s  a l l  tha t  important. But I th ink  we do want 

t o  make sure tha t  we get our pos i t ion s t ra ight ,  because i f  we 

had known the D i s t r i c t  was going t o  take t h i s  pos i t ion - -  I 
mean, the permits had been issued f o r  a year; the testimony has 

been f i l e d  f o r  a year. We d i d n ' t  th ink  there was any question 

a t  a l l  regarding our a b i l i t y  t o  provide service consistent wi th  

those permits. And I t h ink  we j u s t  would l i k e  an opportunity 

t o  have Mr. Perkins explain t h a t  from JEA's perspective. 

I th ink  we can j u s t  put those issues out 

MR. WHARTON: M r .  Chairman, may I? 

CHAIRMAN JACOBS: Le t ' s  check w i th  S t a f f  f i r s t .  It 

witness. 

MS. CIBUIA: S t a f f  believes tha t  JEA had the 

y t o  ask these questions t o  Ms. Si lvers  on cross, and 

the testimony tha t  they are a t  issue w i th  came up during a 

cross examination question o f  Ms. Si lvers,  and Ms. S i lvers  gave 

the answer tha t  she believed i t  was the best o f  her knowledge. 

As fo r  the l a t e - f i l e d  documents, S ta f f  bel ieves tha t  JEA could 

was the i  r 

oppo r t u n i 
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have used these documents on cross examination o f  Ms. Si lvers;  

however, Ms. Si lvers i s  not here now. So S t a f f  would oppose 

tha t  those documents be allowed i n  as a l a t e - f i l e d  exh ib i t .  

MR. WHARTON: Mr. Chairman? 

CHAIRMAN JACOBS: Mr. Wharton. 

MR. WHARTON: You know, i f  I would have known tha t  my 

main witness was going t o  be i n  the hospital,  I would have 

mentioned tha t  i n  the l a s t  motion t o  continue. There's no 
reason t o  go l i v e  j u s t  because JEA has heard something they 

don ' t  l i k e .  You know what they d i d n ' t  hear yesterday? They 

d i d n ' t  get the consumptive use permit. The testimony i n  t h i s  

case has been tha t  they ' re  the 9,000-pound g o r i l l a .  This i s  a 

governmental e n t i t y  t ha t  c a l l s  the head o f  i t  the CEO, and 

people have t i t l e  o f  v ice president. And tha t  consumptive use 

permit i s  a piece o f  paper tha t  was issued months ago and i s  

now f i n a l  . I'll bet some fancy lawyers looked a t  tha t  and 

decided not t o  f i l e  f o r  a hearing a t  the Div is ion o f  

Administrative Hearings. 

PAA. That's not new. That d i d n ' t  j u s t  come up. 

I'm sure i t  was done i n  the form o f  a 

I f  the consumptive use permit says something than 

Ms. Si lvers says, wel l ,  they ought t o  be here w i th  i t  s t ick ing  

i t  i n  f ron t  o f  you. There's no reason t o  go l i v e  now. I mean, 

frankly, Mr. Doug M i l l e r  said some things i n  response t o  your 

questions yesterday tha t  I was unpleasantly surprised with,  but 

I don' t  have any reason t o  come i n  here and make a motion t o  go 
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l i v e .  We need t o  stay wi th  the process. Everybody has f i l e d  

t h e i r  testimony. As i t  relates t o  the motion t o  s t r i ke ,  I 

remember tha t  I th ink  I moved t o  s t r i k e  some o f  Ms. Wood's 

testimony i n  the Aloha case, and the ind icat ion was tha t  t ha t  

should be denied because i t  needed t o  be made a t  the time. So 

I bel ieve tha t  i s moot. And i n  po int  o f  fact ,  you've heard 

from the attorney's mouth, i t ' s  not t ha t  important. I don' t  

th ink  we should disrupt the whole process i f  something i s  not 

tha t  important. But the consumptive use permit i s  not 

something they saw yesterday. That ' s something they decided t o  

l e t  become f i n a l .  

CHAIRMAN JACOBS : Mr . Menton . 
MR. MENTON: M r .  Chairman, i f  I could, j u s t  b r i e f l y  

i n  response t o  Ms. Cibula's comments. 

tha t  the witness made changes t o  her p r e f i l e d  testimony 

yesterday fo r  the f i r s t  time tha t  we never saw before. We had 

no notice o f  those changes u n t i l  she got up and s a t  there 

yesterday. Now, i n  addi t ion t o  that ,  the witness a l s o  changed 

her testimony from her deposition. We d i d n ' t  th ink  there were 

any issues here. None o f  these issues had ever been raised. 

We took her deposit ion three weeks ago, and she d i d  not a t  t h a t  

point  i n  t i m e  ind icate tha t  she was going t o  change her 

p re f i l ed  testimony. She d i d n ' t  ra ise  any o f  these issues t h a t  

she talked about yesterday, and we j u s t  t h ink  tha t  i t ' s  as a 

matter o f  fairness. 

I would simply po int  out 
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I th ink  i t ' s  kind o f  funny tha t  Mr. Wharton can br ing 

a witness i n  here who a f te r  h i s  deposition changes a l l  o f  h i s  

schedules and changes a l l  o f  the calculat ions tha t  he made and 

o f fe rs  them up t o  you as new testimony t o  be considered a f t e r  

the fac t  when everybody a t  least  had an opportunity t o  know 

what those issues were. The issues we' re t a l  k ing about here 

were not known. The testimony t h a t  was submitted by M r .  K e l l y  

and M r .  Perkins was submitted over a year ago. Nobody during 

the course o f  a year o f  discovery has ever raised an issue w i th  

respect t o  any o f  those matters. There was no way we could 

know tha t  anybody was going t o  ra ise  those issues yesterday. I 

th ink  - -  again, t h i s  i s  going t o  be very b r i e f .  We've already 

spent more time arguing about i t  than i t ' s  going t o  take t o  

j u s t  have M r .  Perkins get up there and explain h i s  pos i t ion on 
behalf o f  JEA. I th ink  we can f i n i s h  i t  i n  about f i v e  minutes 

and we can move on. We can a l l  get on w i th  our l i ves .  

CHAIRMAN JACOBS: And S t a f f  was concerned about 

addit ional documents. You ' r e  not intending t o  o f f e r  an 

addit ional evidence - -  I mean, exhib i ts ,  are you? 

MR. MENTON: We1 1, here's the th ing  - - and 

M r .  Wharton ta lked about the permit - - the permit appl icat ion 

and the permit are about t h i s  b i g  because i t  re la tes t o  the 

who e en t i re  South Grid f i e l d .  M r .  Perkins has w i th  him the 

app i ca t i on  and the permit, and there are a couple o f  pages - -  
given the time frame tha t  we're working under, we haven't been 
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able t o  copy a l l  o f  the s t u f f ,  and we haven't even been able t o  

make copies o f  the relevant pages. But I th ink  what 

Mr. Perkins will be able t o  show i s  tha t  JEA submitted t o  the 

D i s t r i c t  an application tha t  showed 3.3 m i l l i o n  gal lons per day 

t o  provide service t o  the northern S t .  Johns County area; tha t  

the D i s t r i c t  never raised any concerns w i th  respect t o  that ;  

tha t  the D i s t r i c t  issued a permit t ha t  included the f u l l  

requested quant i t ies tha t  JEA had asked fo r .  So t h a t ' s  a l l  we 

wanted t o  do, i s  t o  j u s t  set the record s t ra igh t  t ha t  i n  JEA's 
mind, they submitted a permit appl icat ion tha t  showed 

3.3 m i l l i o n  f o r  t h i s  northern S t .  Johns County area. 

not come up as an issue w i th  the D i s t r i c t .  The f i r s t  we ever 

heard about i t  was yesterday afternoon when Ms. S i lvers  was 

test i fy ing.  

It d i d  

In addit ion, w i th  respect t o  the loca l  sources f i r s t ,  

the technical s t a f f  report tha t  was issued by the Water 

Management D i s t r i c t  i n  connection w i th  the permit t h a t  was 

issued l a s t  year spec i f i ca l l y  included a provision ind ica t ing  

tha t  the loca l  sources f i r s t  provision had been considered and 

deemed t o  be met i n  connection w i th  these permits. We j u s t  

want t o  get t h a t  i n  the record because we d i d n ' t  t h ink  there 

were any issues w i th  respect t o  tha t .  

CHAIRMAN JACOBS: Now, as I reca l l  the testimony, 

there was - -  and I don't  want t o  go o f f  too deeply i n t o  t h i s ,  

but there was no o f f i c i a l  appl icat ion for service t e r r i t o r y  i n  
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S t .  Johns County i n  the consumptive use application, and that ,  

I believe, was Ms. Si lvers testimony, and therefore, any 

author i ty  under that  would have t o  be amended t o  include t h i s  

t e r r i t o r y .  And what you are wanting t o  establ ish i s  tha t  while 

the t e r r i t o r y  wasn't there, the capacity t o  serve tha t  

t e r r i t o r y  was there. Did I understand what you are saying? 

MR. MENTON: M r .  Chairman, I th ink  tha t  t h a t ' s  

correct. What I think M r .  Perkins w i l l  t e s t i f y  t o  i s  tha t  the 

D i  s t r i c t  doesn ' t regul ate t e r r i t o r y .  What they regul a t e  i s 

al locations. And as par t  o f  the consumptive use permit, you 

have t o  show them where you intend - -  or  where you need the 

al locat ions tha t  you're requesting. As par t  o f  tha t ,  JEA had 

spec i f i ca l l y  included i n  i t s  appl icat ion 3.3 m i l l i o n  gallons 

per day fo r  the f i r s t  ten years t o  provide service i n  the 

northern S t .  Johns County area. That i s  more than enough water  

t o  serve the Nocatee development, and tha t  was approved by the 

D i s t r i c t  without question. Now - -  
CHAIRMAN JACOBS: Excuse me. Here's my concern 

because I can see where t h i s  i s  going t o  go to .  M r .  Perkins 

can ' t  render an opinion as t o  what the D i s t r i c t  would do or  not 

do. The only th ing  he can do, as I understand, and the only 

th ing you want t o  establ i s h  i s  h i s  understanding and 

observations about what he saw i n  the course o f  the or ig ina l  

proceedings . 
MR. MENTON: Yes, s i r .  

FLORIDA PUBLIC SERVICE COMMISSION 



1 
2 

3 
4 

5 

6 

7 

8 

9 
10 
11 
12 

13 

14 

15 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

903 

CHAIRMAN JACOBS: So we cannot deal wi th  what the 

D i s t r i c t  - -  what was i n  the D i s t r i c t ' s  mind when they issued 

the consumptive use permit o r  what would have been t h e i r  

thoughts about what the scope o f  that  author i ty was, as I 

under s t  and. 

MR. MENTON: That's correct, M r .  Chairman. I agree 

tha t  M r .  Perkins can ' t  speak f o r  the  D i s t r i c t .  A l l  we want t o  

do i s  just  t o  c l a r i f y  the record. As M r .  Perkins and M r .  K e l l y  

have already tes t i f i ed ,  JEA has been operating from the 

beginning wi th  the understanding tha t  there were no issues with 

respect t o  the permits. Now, i f  the D i s t r i c t  th inks there's 

some, we may have t o  work tha t  out. I th ink Ms. Si lvers has 

already indicated that  i t ' s  l i k e l y  that  those issues w i l l  be 

resolved, and I ' m  sure tha t  during the course o f ,  you know, 

some subsequent discussions tha t  w i l l  a l l  get worked out. But 

i n  the meantime, we do th ink  tha t  i t ' s  important tha t  we be 

able t o  provide our version o f  tha t  since i t  was not an issue 

p r i o r  t o  yesterday j u s t  t o  make sure that  the record i n  t h i s  

proceeding i s  - - 
MR. WHARTON: M r .  Chairman, please. 

CHAIRMAN JACOBS: Very b r i e f l y .  

MR. WHARTON: Understand something, t h i s  i s  

supplemental Intervenor d i rec t .  I w i l l  have no chance for 
rebuttal  . I w i l l  be deprived o f  my opportunity f o r  rebut ta l .  

Local sources f i r s t  i s  a t r a f f i c  l i g h t  you go through i n  order 
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t o  get t o  that  consumptive use permit. Let them p u l l  out the 
deposition and f i n d  out where Ms. S i l v e r s  ever said, yes, t h i s  

consumptive use permit authorizes you t o  do that .  I t ' s  not i n  

there. She's not contradict ing that  i n  terms o f  something she 

said i n  her deposition; otherwise, they knew her testimony was 

f i l e d  a year ago. They are the ones responsible t o  know what 

that consumptive use permit holds. What they applied for i s  

i r re levant.  

i f  you deny i t  a year from now we're going t o  say, w e l l ,  we 

applied f o r  it. 

Surprises sometimes come up i n  t r i a l .  

I know what we're applying for, and I don' t  th ink 

I won't have the chance fo r  rebuttal .  

MR. MENTON: M r .  Chairman, i f  I could j us t  respond t o  

that. This i s  a c lassic rebuttal  that  we're asking t o  - -  

CHAIRMAN JACOBS: Yes, here's what the r u l i n g  w i l l  

be. For the l im i ted  - -  
COMMISSIONER DEASON: Chairman, before - - may I ask a 

question before you do? 

CHAIRMAN JACOBS: Sure. Go ahead. 

COMMISSIONER DEASON: I ' m  j us t  t r y i n g  t o  understand. 

Is the consumptive use permit par t  o f  t h i s  record? 

MR. MENTON: No, s i r  i t ' s  not. 

COMMISSIONER DEASON: Okay. And why i s  i t  not par t  

o f  the record? 

MR. MENTON: Because I don' t  th ink  anyone had raised 

an issue wi th  respect t o  it. Mr. Perkins and M r .  K e l l y  had 
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JEA had no 

s service i n  t h i s  ' 

MR. WHARTON: They're the Intervenors. They - -  

MR. MENTON: And t h a t ' s  what she said too. 

CHAIRMAN JACOBS : Excuse me. 

COMMISSIONER DEASON: Okay. I was j u s t  going t o  ask 

the question, i f  i t  were pa r t  o f  the record, couldn' t  i t  j u s t  

speak f o r  i t s e l f ,  but i t ' s  not par t  of the record. 

MR. MENTON: I t ' s  not, no, s i r .  

CHAIRMAN JACOBS: And there's no o f f i c i a l  recognition 

o f  it? 

MR. MENTON: No, s i r .  

CHAIRMAN JACOBS: Here's what w e ' l l  do. For the 

1 imited purpose o f  - - and l e t  me f i r s t  step back f o r  a moment. 

I n  normal course, I don' t  t h ink  there would be any question 

tha t  t h i s  would not be a persuasive pos i t ion t o  b r ing  back t h i s  

witness. However, I am persuaded by the idea tha t  the central 

po int  raised was an amendment t o  p r e f i l e d  testimony tha t  was 

done on the stand. For the l i m i t e d  purposes o f  ge t t ing  

Mr. Perkins' observations and knowledge about what he saw i n  

t h i s  proceeding, I w i l l  al low jt. However, as t o  what the 

D i s t r i c t  thought, perceived, ru led i n  t h i s  consumptive use 

permit, tha t  i s  not t o  be a pa r t  o f  t h i s  cross and any 

subsequent. I'll allow M r .  Wharton an opportunity t o  question 
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as wel l .  

MR. MEN ON: Okay. 

CHAIRMAN JACOBS: And so we can do tha t .  

MR. MENTON: Thank you, s i r .  And t h i s  w i l l  be very 

b r i e f ,  I believe. 

CHAIRMAN JACOBS: Very wel l .  You may proceed, 

M r .  Menton. I ' m  sorry. 

MR. MENTON: Thank you, s i r .  

TIMOTHY E. PERKINS 

was recal led as a witness on behalf o f  Jal ksonvi l le  E l e c t r i c  

Authori t y  and, havi ng been previously sworn, t e s t i  f i ed as 

fo7 1 ows : 

DIRECT EXAM I NATION 

BY MR. MENTON: 

Q M r .  Perkins, as you may have heard by now, 
Ms. Si lvers  amended her p r e f i l e d  testimony t o  ind icate 

yesterday t h a t  whi le i t ' s  l i k e l y  JEA could get D i s t r i c t  

approval t o  provide wholesale service t o  Nocatee, the D i s t r i c t  

had not ye t  granted such approval. What i s  your understanding 

as t o  the status o f  JEA's permits as i t  re la tes t o  northern 

S t .  Johns County? 

A I t ' s  not  an understanding. I have a permit where I 

appl i e d  f o r  3.3 m i  11 i o n  gal 1 ons per day t o  provide service i n  

northern S t .  Johns County up t o  the year 2010. I received an 

a l locat ion t h a t  included tha t  amount. I received a technical 
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s t a f f  report  t ha t  stated tha t  they had reviewed the service i n  

S t .  Johns County, and i t  met loca l  sources f i r s t  c r i t e r i a .  

And do you have the permit appl icat ion tha t  you Q 
submitted w i th  you today? 

A I have a document en t i t l ed ,  "The Supplemental 

Information f o r  Consumptive Use Permit Application," which i s  

referenced i n  our permit i n regards t o  our reuse requi rements 

i n  the permit and were submitted as a par t  o f  our permit 

appl i cat i on. 

Q I n  tha t  supplemental permit application, do you 

speci f ical  ly break down projected new service w i th in  northern 

S t .  Johns County area? 

A Yes, I do. 

Q What i s  the amount tha t  you indicate i n  there tha t  

you w i l l  be providing i n  the northern S t .  Johns County area? 

A It i s  3.3 m i l l i o n  gallons per day, o f  a t o t a l  o f  52.6 

m i l l i o n  gallons per day f o r  the e n t i r e  South Grid i n  the year 

2010 . 
Q And Ms. Si lvers yesterday talked about the D i s t r i c t  

approving JEA providing 1 m i  11 i on  gal 1 ons o f  service pursuant 

t o  i t s  wholesale agreement w i th  S t .  Johns County. Is t ha t  

anywhere referenced i n  your permit appl i c a t i o n  or i n  your 

permit i t s e l  f? 

A No, i t  i s  not. 

Q Did the D i s t r i c t  object or  require any changes w i th  
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respect t o  your requested a1 locat ion o f  3.3 m i  11 i o n  gallons per 
day f o r  the northern S t .  Johns County area? 

A No, they d i d  not. I n  fac t ,  last month we d i d  a minor 

modif icat ion t o  the permit t o  add an addit ional well  on the 

North Grid, and the a l loca t ion  remained the same when i t  was 

reissued. 

Q Ms. S i lvers  yesterday referenced a handbook tha t  she 

indicated required the submission o f  contracts by u t i l i t i e s  

tha t  don ' t  have designated service areas. Are you f a m i l i a r  

w i th  t h a t  handbook? 

A Yes, I am. 

Q And what i s  your understanding as t o  the requirements 

o f  t h a t  handbook? 

A The handbook requires tha t  municipal u t i 1  i t i e s  

provi d i  ng service outside t h e i  r 1 egal boundari es provi  de a copy 

o f  the contract w i th  the e n t i t y  they are providing service t o  

the D i s t r i c t .  

Q I n  your r o l e  as the permit d i rector,  or  the 

consumptive use permit t ing person f o r  JEA, i s  i t  your opinion 

tha t  the D i s t r i c t  ru les give the D i s t r i c t  any author i ty  w i th  

respect t o  approval or  re jec t i on  o f  the contracts t h a t  are 

submitted pursuant t o  t h a t  provis ion w i th  the handbook? 

A No, i t  does not. 

Q Has the D i s t r i c t  ever raised w i th  you before any 

issues regarding the prov is ion o f  service t o  the  northern 
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S t .  Johns County area? 

A No, they have not. 

Q Would you agree tha t  i t  i s  l i k e l y  tha t  JEA w i l l  

u l t imate ly  get D i s t r i c t  approval i n  order t o  provide service t o  

the Nocatee devel opment? 

A I believe we already have tha t  permission, but I do 

bel ieve tha t  the D i s t r i c t  s t a f f ,  as Caroline indicated, would 

s t i l l  reapprove i t  i f  we had t o  go through tha t  process. 

Q Now, Ms. S i l v e r s  t e s t i f i e d  tha t  there s t i l l  needed t o  

be a loca l  sources f i r s t  review o f  the provision o f  service i n  

northern S t .  Johns County. Did the D i s t r i c t  i n  connection w i th  

your permit appl i cation actual 1 y conduct a 1 oca1 sources 

f i r s t  review? 

A Yes, they did. The technical s t a f f  report  tha t  was 

sent t o  the Board i n  support o f  passage o f  the permit contained 

a paragraph addressing tha t  review and stated tha t  our 

requested use o f  water from Duval County t o  serve S t .  Johns 

County was i n  conformance w i th  tha t  pol icy.  

Q Do you have a copy o f  the technical s t a f f  report w i th  

you? 

A Yes, I do. 

Q And tha t  technical s t a f f  report  i s  part o f  what the 

D i s t r i c t  s t a f f  prepares and submits t o  the D i s t r i c t  Board a t  

the time it considers the consumptive use permit: i s  tha t  

correct? 
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A Yes, t h a t ' s  correct. 

Q What i s  the date o f  the technical s t a f f  report t ha t  

you have here? 

A February 8th. 2000. 

Q And could you re fe r  spec i f i ca l l y  t o  the provision i n  

the technical s t a f f  report  which, I believe, appears on Page 8, 

and read tha t  i n t o  the record, please. 

MR. WHARTON: Objection. That 's hearsay. That 's 

gross hearsay. And i f  i t ' s  the k ind o f  information tha t  an 

expert would normally r e l y  on i n  rendering an opinion, i t ' s  an 

opinion formed while I was sleeping l a s t  n ight.  That's pu t t ing  

the document i n  the record, j u s t  i n  another form. 

CHAIRMAN JACOBS : M r  . Menton. 

MR. MENTON: This i s  the permit t ing d i rector  f o r  JEA. 

This i s  a technical s t a f f  report  issued by the D i s t r i c t  t o  JEA 

as par t  o f  the permit t ha t  was issued t o  JEA. This man i s  the 

one tha t  t h i s  - -  t ha t  has the author i ty  f o r  maintaining these 

records on behalf o f  JEA, and a l l  I ' m  asking him t o  do i s  t o  

confirm what h i s  understanding i s  o f  the permit tha t  was issued 

t o  JEA. 

CHAIRMAN JACOBS: This document i s  - -  M r .  Menton, 

t h i s  document i s  issued i n  normal course o f  - - 
MR. MENTON: (Nodding head a f f i rmat ive ly . )  

CHAIRMAN JACOBS : For what purposes again? 

MR. MENTON: This i s  the technical s t a f f  report  t h a t  
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the Water Management D i s t r i c t  s t a f f  prepares w i th  respect t o  

the permit appl icat ion tha t  i s  f i l e d .  

i t ' s  permit appl icat ion wi th  the D i s t r i c t .  The s t a f f  conducted 

i t s  review, prepared a technical s t a f f  report,  which i s  

j e ta i l ed  i n  t h i s  l e t t e r  regarding various aspects o f  the 

application. That i s  then presented t o  the D i s t r i c t  governing 

3oard f o r  approval a t  the time they consider the permit. So 

th is  becomes an in tegra l  par t  o f  the del iberations o f  the 

D i s t r i c t  Board i n  approving the permit appl icat ion. 

I n  t h i s  case, JEA f i l e d  

COMMISSIONER JABER: So 1 i ke a S t a f f  recommendation. 

MR. MENTON: Exactly. 

CHAIRMAN JACOBS: Okay. It i s  hearsay, but I th ink  

it meets the business records exception. And i t  can only be 

used t o  refresh h i s  recol lect ion;  i s  t ha t  correct? 

MR. MENTON: I th ink  a business record can come i n  

independently, not j u s t  t o  refresh recol lect ion.  

CHAIRMAN JACOBS: We haven't gotten there yet, but 

I'll r u l e  tha t  it does meet t ha t  exception. 

MR. MENTON: Okay. Thank you. 

BY MR. MENTON: 

Q Mr. Perkins. 

A This i s  Paragraph 7, e n t i t l e d  "Local Sources 

F i r s t "  on Page 8 o f  the document. 

small por t ion of Clay County and w i l l  provide water t o  northern 
S t .  Johns County in the future. Since t h i s  water comes from 

"JEA provides water t o  a 
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ocated i n  Duval County, this transfer of water occurs 
county boundaries and i s ,  therefore, subject t o  1 oca1 

sources f i rs t  legislation adopted i n  1998. S ta f f  have reviewed 
this project pursuant t o  the requirements of local sources 
f i r s t  set forth i n  Subsection 373.223(3), Florida Statutes, and 

have concluded t h a t  the proposed withdrawal and use of water t o  
be authorized i n  this permit meets the requirements o f  the 
local sources f i r s t  legislation. S t a f f ' s  comments regarding 
the evaluation are contained i n  Exhibit E. "  

MR. MENTON: Thank you. No further questions. 
COMMISSIONER JABER: May I ask just a couple o f  

questions , Mr . Perki ns? 
THE WITNESS: Yes. 
COMMISSIONER JABER: In your permit appl i cati on and 

i n  your supplemental application, you included the 3 million 

gallons per day. 

THE WITNESS: Yes, 3.3. 

COMMISSIONER JABER: And i n  the technical s taff  

report, i t  sounds like they recommended approval of your 
consumptive use permit based on the 3 . 3  million gallons per 
day. 

THE WITNESS: Yes. And the to ta l  amount for our 
permit agreed w i t h  our to t a l  f o r  a l l  the sources t h a t  we were 
going t o  provide water t o .  

COMMISSIONER JABER: But  that 's  not your actual 
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permit. Your actual permit appl icat ion has t o  be approved by 

the D i s t r i c t  governing Board; i s  tha t  correct? 

THE WITNESS : That ' s correct. 

COMMISSIONER JABER: Now, what d id  the D i s t r i c t  

governing Board do? 

THE WITNESS: They approved t h e i r  permit as submitted 

by the s t a f f  f o r  the amount - -  52.6 m i l l i o n  gallons per day on 

the South Grid which included the 3.3 m i l l i o n  gallons per day. 

There were no conditions or special conditions i n  the permit i n  

any way addressing the  speci f ics on provision o f  service t o  

S t .  Johns County. 

COMMISSIONER JABER: And i f  t h a t ' s  correct ,  would 

those numbers be on the face o f  the permit someplace? Would 

they be included i n  your consumptive use permit as what was 

actual ly approved by the governing Board? 

THE WITNESS: Yes, they are. And they t o t a l  the same 

as our request, 52.6 m i  11 ion gal 1 ons per day. 

COMMISSIONER JABER: Can you provide us the 

consumptive use permit as a 1 ate- f i 1 ed exhibi t? 

THE WITNESS: Yes, I can. I have i t  wi th  me. 

COMMISSIONER JABER: The permit, not the 

applications. 

was approved by the D i  s t r i c t  governi ng Board. 

I want as a l a t e - f i l e d  exhib i t  the permit that  

THE WITNESS: Yes, I have tha t  wi th me today. 

MR. MENTON: Commissioner Jaber, i f  I might j u s t  - - 
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the permit i t s e l f  indicates a t o t a l  f low tha t  i s  allowed fo r  - -  

under the permit, and i t ' s  not - -  what I th ink  M r .  Perkins has 

t e s t i f i e d  t o  i s  tha t  t o t a l  f low t h a t ' s  i n  the permit t i e s  

d i r e c t l y  t o  the flow t h a t ' s  i n  the application. So i t  doesn't 

say - - i t  doesn't break down service areas i n  the permit per 

se, but the application broke i t  down spec i f i ca l l y  by service 

areas and indicated tha t  amount. And the f u l l  amount tha t  was 

requested was approved by the D i s t r i c t  w i th  - -  
COMMISSIONER JABER: Well, M r .  Menton, a l l  I want as 

a l a t e - f i l e d  exh ib i t  i s  the permit. 

MR. MENTON: Okay. M r .  Chairman, we would provide 

the permit as a l a t e - f i l e d  exh ib i t .  We would also request an 

opportunity t o  include the permit appl icat ion as well  . 
MR. WHARTON: And I would cer ta in ly  object t o  that .  

CHAIRMAN JACOBS: I th ink  the request was simply f o r  

the permit. 

f i nd  ourselves i n ,  I ' m  going t o  deny the request t o  include the 

application. And tha t  w i l l  be Late-Fi led Exh ib i t  34. 

I n  view o f  the somewhat precarious t e r r i t o r y  we 

(Late-Fi led Exh ib i t  34 ident i f ied . )  

COMMISSIONER PALECKI : I have an addit ional question. 

I ' m  having trouble reconci 1 i n g  what I 'm hearing today w i th  the 

testimony I heard yesterday. Are you saying t h a t  what we heard 

yesterday tha t  the 3.3 m i l l i o n  gal lons was not allowed i n  the 

zonsumptive use permit was mistaken, was incorrect? 

THE WITNESS: I don' t  bel ieve I said t h a t  yesterday. 
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COMMISSIONER PALECKI: No, I mean the testimony. Was 

i t  Ms. S i lver  tha t  we heard? 

THE WITNESS: Yes, I th ink  she i s  mistaken. 

COMMISSIONER PALECKI : Thank you. 

MR. MENTON: And, M r .  Chairman, I would, f o r  the 

record, also move i n  the technical s t a f f  report,  and ask tha t  

that  be submitted as a l a t e - f i l e d  exh ib i t  as w e l l .  

MR. WHARTON: Why don ' t  we f i n i s h  the cross before we 

do the exhibi ts? 

CHAIRMAN JACOBS: Very wel l .  Wel l ,  you want t o  mark 

the technical record as an exh ib i t .  We'l l  mark tha t  

as Exhib i t  35. 

(Late-Fi led Exhib i t  35 ident i f ied . )  

MR. MENTON: We can do the whole th ing, or we can 

j u s t  do the one page tha t  he read from, whichever way i s  

eas ie r .  

CHAIRMAN JACOBS: And t h i s  i s  the S t .  Johns River  

Water Management D i s t r i c t  S t a f f  Summary Report. 

t i t l e  o f  it? 

Is tha t  the 

MR. MENTON: I t ' s  the second revised technical s t a f f  

report which states that s t a f f  w i l l  recommend approval o f  the 

application w i th  the condit ions as stated i n  the technical 

s t a f f  report.  

CHAIRMAN JACOBS: That 's - - 1 j u s t  need a t i t l e .  The 

second revised technical s t a f f  report.  M r .  Wharton. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 
7 

8 

9 

10 

11 

12 

13 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

25 

916 

MR. WHARTON: Well , since I am t o  be deprived o f  any 

opportunity fo r  rebut ta l ,  I would l i k e  t o  go l a s t .  Mr. Melson 

and M r .  Korn - -  

CHAIRMAN JACOBS: I ' m  sorry. Were there any other 

cross? 

MR. MELSON: No questions. 

MR. KORN: No questions, M r .  Chairman. 

CHAIRMAN JACOBS : Okay . 
CROSS EXAMINATION 

BY MR. WHARTON : 

Q Good morning, M r .  Perkins. 

A Good morning, s i r .  

Q Do you moonlight f o r  the Water Management D i s t r i c t ,  

s i r ?  

CHAIRMAN JACOBS: Mr. Wharton. 

Are you an employee o f  the Water Management D i s t r i c t ?  Q 
A No, I am not. 

Q Who decides t o  issue a consumptive use permit, the 

The Board o f  the Water Management D i s t r i c t  makes tha t  

Water Management D i s t r i c t ,  o r  the appl icant? 

A 

deci s i  on. 

Q Okay. Now, I want you t o  understand something about 

my next series o f  questions. I'm not asking you about your 
application. 

handbook. 

I ' m  not asking you about some l oca l  sources f i r s t  

I'm not asking you about a s t a f f  recommendation. 
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I ' m  asking you about the consumptive use permit. That 's a 
document, i s n ' t  it? 

A Yes, i t  i s .  

Q 

A 

And when d id  JEA received tha t  document? 

I t  was passed by the Board on February 8 th  o f  2000. 

Unfortunate1 y, they had some d i  f f i cul t y  produci ng i t  , and we 

received i t  on February 26th o f  2001. 

Q Do the administrat ive code ru les then provide you a 

cer ta in  amount o f  time t o  request a hearing i f  you're 

d issa t is f ied  wi th  tha t  permit? 

A Yes, they do, and we weren't d i ssa t i s f i ed  wi th  the 

permit . 
Q 

A Yes, i t  has. 

Q Okay. We heard some testimony o r  e i ther  statements 

And t ha t  time has passed; correct? 

o f  your lawyer l a s t  n ight  tha t  you were showing your 

appl icat ion t o  Ms. Si lvers  yesterday. Why were you doing that? 

I was discussing the potent ia l  issue tha t  I had heard A 

yesterday might come up about the 1 m i l l i o n  gallons a day. 

So you already knew about t h i s  issue before you Q 
t e s t i f i e d  yesterday; i s  tha t  correct? 

A I was aware tha t  the County had issued a l e t t e r  

stat ing tha t  they were going t o  accept 1 m i l l i o n  gallons a day; 

that was a l l  I was aware o f  yesterday. 

Q But d i d  you hear f o r  the f i r s t  t ime l a s t  n ight  - -  
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were you here during Ms. S i lvers '  - - 

COMMISSIONER DEASON: I ' m  sorry, I ' m  sorry. I j u s t  

heard something I need t o  ask a question about. The County - -  
you understood tha t  the County was going t o  issue a l e t t e r ?  

THE WITNESS: Ms. S i lvers  t o l d  me yesterday tha t  the 

County gave them a l e t t e r  saying tha t  they would accept 

1 m i l l i o n  gallons a day o f  water from us, which i s  the amount 

t h a t ' s  i n  our local  service agreement wi th  them, our wholesale 

service agreement. 

COMMISSIONER DEASON: This was a l e t t e r  - - has t h i s  

l e t t e r  ever been wr i t ten,  or i s  t h i s  j u s t  something tha t  was - -  
THE WITNESS: No. It was wr i t t en  from the County. I 

haven't seen a copy o f  it, but - - 

COMMISSIONER DEASON: Okay. This was a l e t t e r  from 

S t .  Johns County t o  the Water Management. 

THE WITNESS: To Water Management. 

COMMISSIONER DEASON: And i t  said they would accept 

1 m i l l i o n  gallons per day from JEA t o  serve i n  northern 

S t .  Johns County? 

THE WITNESS: To serve t h e i r  wholesale service 

agreement tha t  we have w i th  them. 

COMMISSIONER DEASON: Okay. Explain t o  me - -  I 
apologize, M r .  Wharton. 

Explain t o  me the relevance o f  tha t .  What di f ference does tha t  

nake i n  r e l a t i o n  t o  your consumptive use permit and the amount 

I ' m  j u s t  t r y i n g  t o  understand. 
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o f  resource tha t  you have a t  your disposal t o  serve the Nocatee 

devel opment? 

THE WITNESS: The only impact on our service 

agreement i s  tha t  we need t o  provide tha t  i n  addit ion t o  the 

amount tha t  we provide Nocatee. That 's the only concern w i th  

our ab i l  i t y  t o  serve. 

COMMISSIONER DEASON: So you accept tha t  there i s  an 
obl igat ion t o  provide 1 m i l l i o n  gallons per day i n  S t .  Johns 

County i n  addi t ion t o  whatever you may have t o  provide t o  the 

Nocatee devel opment? 

THE WITNESS: Yes, we do. 

COMMISSIONER JABER: But the problem w i th  what the 

permit says then, j u s t  t o  fo l low up Commissioner Deason, i f  

you' r e  only approved f o r  1 m i  11 i on  gal 1 ons per day and you' r e  

going t o  provide tha t  t o  S t .  Johns County, then you're unable 

t o  provide water wholesale t o  Nocatee. Is t ha t  the problem? 

THE WITNESS: No. The permit doesn't address 

1 m i l l i o n  gallons per day or  3.3 m i l l i o n  gallons a day. 

addresses 52.6 m i l l i o n  gallons a day from the South Grid, which 

includes a l l  the areas tha t  we're serving. 

It 

COMMISSIONER JABER: See, I 'm t r y i n g  t o  understand 

why you were a b i t  panicked about the l e t t e r  o f  the County 

going t o  the Water Management D i s t r i c t .  Is i t  because the 

Water Management D i s t r i c t  would not have given you - - modi f l e d  

your consumptive use permit t o  allow you t o  serve addit ional - -  
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THE WITNESS: No. Caroline stated yesterday tha t  she 

thought tha t  even i f  we d i d  have t o  modify the permit, tha t  

they would s t i l l  l i k e l y  approve tha t .  My concern was tha t  she 

seemed t o  th ink  tha t  tha t  was a l l  tha t  had been addressed, and 

t h a t ' s  why I showed her the document t o  refresh her memory tha t  

we had asked f o r  3.3, and i t  was s t i l l  i n  the t o t a l  t ha t  was 

issued by them. 

COMMISSIONER JABER: But i f  they bel ieve the permit 

says 1 m i l l i o n  gallons per day, you'd have t o  modify - -  go 

through the modification process. 

THE WITNESS: We don' t bel ieve we do. 

COMMISSIONER JABER: But tha t  was your fear 

yesterday, wasn I t it? 

THE WITNESS: That was my fear, t ha t  they would th ink 

we needed to ,  but I don' t  bel ieve 

what I was trying t o  address w i th  

BY MR. WHARTON : 

Q Just so the record i s  c 

wastewater mains a l l  the way down 

providing service as f a r  south as 

A Yes, we have. And tha t  

day tha t  we're t a l  king about. 

tha t  we need to .  And t h a t ' s  

her . 

ear, JEA has b u i l t  water and 

U.S.1 w i th  the in ten t ion  o f  

Marshal 1 Creek; correct? 

s the 1 m i l l i o n  gallons per 

Q Right. I s  any pa r t  of the 3.3 m i l l i o n  gallons tha t  

you've mentioned t o  be u t i l i z e d  f o r  service t o  Jul ington Creek 

Plantation? 
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A No, j t  i s  not. 

Q 

A No, i t  does not. 

Q Okay. A l l  i t  j u s t  has i s  some b i g  lump sum o f  the 

Does the permit have service areas on i t s  face? 

amount o f  water tha t  you're allowed t o  withdraw up i n  your 

wells i n  Duval County; correct? 

A Our permit has - -  i t  breaks i t  out i n t o  the North 

Grid and the South Grid a l locat ion by year for each gr id ,  and 

it i d e n t i f i e s  the locat ion o f  the wells t ha t  we are t o  use t o  

provide the water. I t  does not i d e n t i f y  our service area. 

Q But t h a t ' s  a l l  i n  Duval County? 

A A l l  o f  our wells are i n  Duval County. 

Q Again, I want t o  ask you a question t h a t  I asked you 

before the Commissioners asked you a couple o f  questions. 

A Yes. 

Q Is t h i s  the f i r s t  t ime you've heard o f  t h i s  

interpretat ion? 

A 

Q When yesterday? 

A Yesterday morning. 

Q 

A 1 saw Caroline Si lvers,  and then we were just 

Yesterday was the f i r s t  I heard o f  it. 

How d i d  you hear o f  it? 

discussing w i th  B i l l  Young, and when he brought up the l e t t e r ,  

she had mentioned t h a t  she had thought - -  her in terpretat ion 

was tha t  tha t  was what they had included. And t h a t ' s  why I 
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showed her our submittal because tha t  d i d n ' t  l i n e  up wi th  what 

she thought . 
Q But a t  tha t  time, you learned tha t  i t  was the Water 

Yanagement D i s t r i c t ' s  in terpretat ion tha t  the only port ion o f  

S t .  Johns County tha t  the consumptive use permit covered was 

the 1 m i l l i o n  gallons for Marshall Creek? 

A I stated my posit ion, and she stated hers. 1 d i d n ' t  

know whether she was going t o  bring i t  up or  not. 

Q Yes. But a t  tha t  time, you learned her pos i t ion as I 

j u s t  stated it? 

A 

Q 
That t ha t  was her posi t ion,  yes. 

And tha t  was p r i o r  t o  the time you gave your 

testimony yesterday? 

A Yes. 

Q Okay. So as we s i t  here r i g h t  now, i t  i s  not JEA's 
in tent ion t o  apply f o r  a modif icat ion o f  t h a t  consumptive use 

permit? 

A No, a t  t h i s  time, i t  i s  not. We don' t  th ink  i t ' s  

necessary. 

Q What are you-a l l  going t o  do about that? Go t a l k  t o  

the Water Management D i s t r i c t ?  

A Yes. 

Q And i f  you cannot prevai l  upon them tha t  your po int  

o f  view i s  the correct  one, w i l l  you then enter ta in  modifying 

the consumptive use permit? 
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MR. MENTON: M r .  Chairman, I would object as tha t  

c a l l s  f o r  speculation. I believe Ms. Si lvers indicated 

yesterday i t ' s  l i k e l y  tha t  the approval is  going t o  be granted. 

I t ' s  j u s t  a question o f ,  you know, how they are going t o  get t o  

tha t  point. So a t  t h i s  point ,  i t ' s  a l l  speculations as t o  how 

they are going t o  get there. 

CHAIRMAN JACOBS: I th ink  he was simply asking fo r  

what M r .  Perkins anticipates JEA's actions might be rather than 

what the D i s t r i c t  might do. I'll allow the question. 

MR. WHARTON: And I'll rephrase i t  also. 

BY MR . WHARTON : 

Q I f  the Water Management D i s t r i c t  does not accept your 

pos i t ion and t h e i r  pos i t ion remains the pos i t ion tha t  was taken 

by Ms. Si lvers l a s t  n ight,  i t  w i l l  be necessary t o  modify the 

consumptive use permit i n  order t o  provide the water required 

by the agreement between NUC and JEA; i s  t ha t  correct? 

A We would only have two options. We could e i ther  

apply t o  amend the permit, or  we could t ry  t o  defend our 

i nterpretat i  on o f  i t  . 
Q But i t  has been more than 21 days, would you agree, 

since you have received the consumptive use permit? 

A Yes, j u s t  s l i g h t l y .  

MR. WHARTON: That 's a l l  I have. 

CHAIRMAN JACOBS: Now, I think tha t  about covers the 

waterfront. S t a f f ,  do you have any questions? 
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MS. CIBULA: No questions. 

COMMISSIONER PALECKI: 

I'm s t i l l  having d i f f i c u l t y  w i th  t h i s .  Are you saying tha t  you 

lave a legi t imate dif ference o f  opinion w i th  Ms. S i lvers ,  and 

if so, what i s  t ha t  dif ference o f  opinion? I ' m  jus t  unable t o  

inderstand because your testimony i s  so completely d i f f e ren t  

from what we heard. 

I have one fur ther  question. 

THE WITNESS: I d i d n ' t  t h ink  a f t e r  we discussed i t  

yesterday tha t  she was s t i l l  th ink ing tha t  the 1 m i l l i o n  

gal 1 ons was the 1 i m i  t . 
COMMISSIONER PALECKI: And she t e s t i f i e d  - - 
THE WITNESS: I know what she t e s t i f i e d ,  and t h a t ' s  

why I came back. 

COMMISSIONER PALECKI : She t e s t i f i e d  t o  tha t  a f t e r  

you had already had a discussion w i th  her and showed her tha t  

you had applied f o r  3.3 m i l l i on ;  correct? 

THE WITNESS: Yes, I showed her our appl icat ion. I 

showed her tha t  the 3.3 was i n  the t o t a l  tha t  was granted t o  

us, and I l e f t  i t  a t  tha t  w i th  her. I mean, I thought I had 

convinced her tha t  we had the al locat ion.  We do have the 

al location. We asked fo r  3.3 t o  serve northern S t .  Johns 

County. I had a permit tha t  included tha t  amount. 

technical s t a f f  report  tha t  said tha t  they had reviewed us 

I had a 

providing tha t  service and recommended tha t  we do so. 

r e a l l y  th ink  tha t  she was going t o  continue t o  hold tha t  

I d i d n ' t  
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pos i t ion a f te r  we had our discussion. 

COMMISSIONER JABER: You have the a l locat ion i f  the 

Board says you have an al locat ion;  correct? 

THE WITNESS: Yes, and we have it. 

COMMISSIONER JABER: But the Board witness yesterday 

said they d idn ' t .  So does the Board issue an order? 

THE WITNESS: They issue a permit. 

COMMISSIONER JABER: But do they issue, l i k e ,  a 

memorializing opinion w i th  a permit? 

THE WITNESS: They general ly adopt the 

recommendations o f  the technical s t a f f  report.  And a l l  these 

special conditions and condit ions o f  the permit are included i n  

the technical s t a f f  report,  and they extract  a l l  those 

conditions and produce a perm t document. 

COMMISSIONER JABER: But I am sure tha t  i t ' s  been 

your experience tha t  they can modify the permit appl icat ion or 
deny a permit appl i cation . 

THE WITNESS: Cer ta in ly  they can. And t h a t ' s  why I 

was confused yesterday, because our whole development o f  the 

r i v e r  crossing we put i n  place i s  t o  b r i ng  water from outside 

caution area f i v e  i n t o  the area so tha t  we can minimize 

withdrawals which includes both our por t ion i n  Duval County and 

the por t ion i n  S t .  Johns County. They both are considered 

water caution areas because o f  the water q u a l i t y  concerns and 

l im i ta t i ons  on withdrawals i n  those areas. The D i s t r i c t  has 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
20 

21 

22 

23 

24 

25 

926 

supported us doing that;  i n  fact ,  made i t  a condit ion o f  our 
oermit tha t  we construct the r i v e r  crossing t o  provide water 

from our North Grid t o  the South Grid. So I was- somewhat 

confused because I thought the development o f  t ha t  resource was 

i n  alignment w i th  the recommendations o f  the 2020 plan, the 

needs and sources study, and our permit. 

COMMISSIONER PALECKI: Are you aware upon what 

document or information Ms. S i lvers  based her opinion on? 

THE WITNESS: She said tha t  she based i t  on the 

technical s t a f f  report, which i s  why 1 went back l a s t  n ight and 

re-reviewed it. And I found no reference t o  1 m i l l i o n  gallons 

per day or  3.3 mi l l ion gallons per day i n  the copy I was 

provided a t  the time o f  the Board hearing. 

MR. WHARTON: A b r i e f  follow-up, M r .  Chairman? 

\gain, I am deprived o f  - - 

COMMISSIONER DEASON: Before you do tha t ,  one quick 

question. 

o f  the 3.3, or i s  t ha t  two separate amounts? 

Is i t  your understanding tha t  the 1 m i l l i o n  i s  par t  

THE WITNESS: No, i t ' s  par t  o f  the 3.3. 

CHAIRMAN JACOBS: B r i e f  follow-up, M r .  Wharton. 

CONTINUED CROSS EXAMINATION 

BY MR. WHARTON : 

Q Mr. Perkins, j u s t  t o  make sure the record i s  clear, 

i n  response t o  some o f  the Commissioners' questions, you've 

indicated t h i s  i s  not some simple understanding between you and 
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Ms. Si lvers;  correct? You d id  make your posi t ion,  "your" being 

JEA's posit ion, known t o  her? 

A Yes, I did. 

Q And you l a i d  out t o  her what you thought you had 

gotten? 

A Yes. 

Q And she s t i l l  determined tha t  she was going t o  

ind icate the pos i t ion o f  the D i s t r i c t  was adverse t o  tha t  

pos i t ion i n  her testimony; r i g h t ?  

MR. MENTON: M r .  Chairman, I would object the extent 

the question asked what Ms. Si lvers  determined. I th ink  i t ' s  

clear the Board makes the determination. Ms. S i lvers  i s  j u s t  

one o f  the s t a f f  members tha t  can make a recommendation. 

MR. WHARTON: I'll withdraw the question. 

BY MR. WHARTON : 

Q So a f t e r  you had t h i s  discussion w i th  Ms. Si lvers and 

you indicated t o  her what JEA's in te rpre ta t ion  o f  t h i s  series 

o f  events was, she s t i l l  elected t o  give the testimony tha t  she 

gave? 

A Yes, she did, obviously. 

CHAIRMAN JACOBS: Okay. Thank you. Very w e l l .  Yes, 

t h i s  i s  your witness. 

quickly. 

I guess you get t o  close out. Very 

MR. MENTON: Redirect, yes, j u s t  a couple o f  

questions. 
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RED1 RECT EXAM1 NATION 

BY MR. MENTON: 

Q Mr. Perkins, i n  your experience, are speci f ic  

al locations o f  service areas ever re f lected on a consumptive 

use permit issued by the D i s t r i c t ?  

A 

Q 

Not i n  any o f  the permits tha t  I have gotten. 

And i n  your experience, i n  order t o  determine how the 

quant i t ies were assigned tha t  are set f o r t h  i n  a consumptive 

use permit, do you need t o  re fe r  t o  the application? 

A Yes. The appl icat ion i s  the source o f  the - -  we 

provide the h i s to r i ca l  water use and our project ions for water 

use f o r  the duration o f  the permit request. 

Q And wi th  respect t o  the speci f ic  permit tha t  was 

issued by the D i s t r i c t  t o  JEA, d i d  the Board make any 

modifications o r  amendments or reductions t o  the requested 

quant i t ies tha t  were shown i n  your permit application? 

A No, they d i d  not. 

COMMISSIONER JABER: What's the quant i ty needed f o r  

the Nocatee development? What i s the quant i ty needed? 

THE WITNESS: The development i s  constructed i n  f i v e  

phases o f  f i v e  years each. The f i r s t  phase, which would end i n  

2007, needs 729,000 gallons per day o f  water. The second 

phase, which ends i n  2012, needs 1.44 m i l l i o n  gallons per day 

o f  water. And the t h i r d  phase, which ends i n  2017, needs 

3.33 m i l l i o n  gallons per day. 
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COMMISSIONER JABER: So you had asked for 

3.33 m i l l i o n  j us t  f o r  the  t o t a l  project .  

THE WITNESS: We asked for 3.3 m i l l i o n  fo r  the 

duration o f  the permit which ends i n  2010. We had a l s o  

submitted a request f o r  a 20-year permit which we included a 

request o f  5.3 m i l l i o n  gallons per day f o r  northern S t .  Johns 

County. 

. COMMISSIONER JABER: So i f  the D i s t r i c t  i s  correct i n  

t h e i r  in te rpre ta t ion  tha t  your permit only a l l ows  you 1 m i l l i o n  

water use, you have a problem wi th  respect t o  showing us 

technical abi 1 i ty, don ' t  you? 

THE WITNESS: We don' t  bel ieve we do because we 

included the amount in the amount tha t  withdraw from the North 

Grid. We d i d  hydraulic hydrogeologic modeling on the North 

Grid f o r  the withdrawal amount using the D i s t r i c t ' s  model as 

boundary conditions f o r  our model. We submitted tha t  model t o  

the D i s t r i c t  showing what the impacts o f  withdrawal would be, 

and they issued us a permit showing us - -  t rans fer r ing  t h a t  

amount o f  water from the North Grid t o  the South Grid. 

COMMISSIONER JABER: But hypothet ical ly,  i f  t h e i r  

in terpretat ion i s  correct, you w i l l  not be able t o  serve 

Nocatee u n t i l  you modify your consumptive use permit; i s  t ha t  

correct? I ' m  j u s t  t r y i n g  t o  understand where we go from here, 

t ha t ' s  a l l .  

THE WITNESS: I'm not a lawyer. I can ' t  answer tha t  

FLORIDA PUBLIC SERVICE COMMISSION 
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question. 

provide the service, and t h e i r  permit does not address service 

areas. 

I believe tha t  they have granted us the r i g h t  t o  

COMMISSIONER JABER: But i f  i t ' s  .not al located t o  

you - -  j u s t  walk me through t h i s  hypothetical. Le t ' s  say, 

hypothetical ly, t h e i r  in te rpre ta t ion  i s  correct, they are 

r i g h t .  You can ' t  provide what you haven't been allocated; i s  

t ha t  r i g h t ?  

THE WITNESS: That's t rue,  we can ' t  provide what we 

haven't been allocated, but we bel ieve we have been al located 

the amount. 

COMMISSIONER JABER: A1 1 r i g h t  . 
CHAIRMAN JACOBS : Mr . Menton. 

BY MR. MENTON: 

Q M r .  Perkins, how many permi t t ing processes have you 

been involved w i th  before the Water Management D i s t r i c t  i n  the 

past? 

A I would probably lose count. I ' v e  done, you know, 

hundreds o f  permits f o r  DEP f o r  construction o f ,  you know, 

water1 i nes and water mai ns, water p l  ants, wastewater p l  ants 

Q How many about the S t  Johns River Water Management 

D i s t r i c t ?  

A I've been involved i n  one major renewal o f  our major 

permit and several modif icat ions t o  our permit and some 

modifications t o  minor permits that  we have f o r  systems t h a t  

FLORIDA PUBLIC SERVICE COMMISSION 
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are not contiguous or connected w i th  our major system. 

MR. MENTON: No fur ther  questions. Thank you. 

CHAIRMAN JACOBS: Very we1 1 . Exhibi ts.  

MR. MENTON: We would - - i n  response t o  

Commissioner Jaber ' s request, we would submit as a 1 ate- f i  1 ed 

request the application - -  I mean, not the application, the 

permit . 
CHAIRMAN JACOBS: You s t i l l  got i t  i n  your mind, I 

understand . 
MR. MENTON: And we would also o f f e r  the technical 

report,  which i s  Exhib i t  35. 

MR. WHARTON: And we would object I 've been 

deprived o f  the opportunity t o  ask Ms. S i lvers  about the 

technical report i n  deposition. I t ' s  a surprise. There's no 
chance fo r  rebut ta l .  I t ' s  nothing but a s t a f f  recommendation, 

as Commissioner Jaber established. It doesn't shed any l i g h t  

on what the ul t imate resu l t  was. 

CHAIRMAN JACOBS: I th ink  i t  can be given tha t  it can 

be weighed w i th  i t s  proper weight. I'll deny the objection. 

And we ' l l  show tha t  admitted t o  the record. We need t o  get 

copies f o r  the court reporter. 

MR. MENTON: We w i l l  do t ha t  as a l a t e - f i l e d  exhib i t .  

CHAIRMAN JACOBS: Thank you, M r .  Perkins. You're 

excused. 

(Witness excused. 1 
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CHAIRMAN JACOBS: S t a f f ,  your next witness. 

MS. CIBULA: S t a f f  c a l l s  Charles Gauthier t o  the 

stand. 

MS. CIBULA: Have you been sworn in? 

THE WITNESS: No, 1 have not. 

(Witness sworn. ) 

CHAIRMAN JACOBS: Thank you. You may be seated. 

CHARLES R. GAUTHIER 

was ca l led as a witness on behalf o f  the S t a f f  o f  the Florida 

Pub1 i c Service Commi ss i  on and, havi ng been dul y sworn, 

l t e s t i f i e d  as follows: 

DIRECT EXAMINATION 

BY MS. CIBULA: 

Q 

the record. 

Please state your name and your business address fo r  

A Yes. My name i s  Charles Richard Gauthier. My 

business address i s  2555 Shumard Oak Boulevard, t h a t ' s  in 
Tallahassee, Flor ida 32399. 

Q 
A 

By whom are you employed and i n  what capacity? 

I ' m  employed by the Flor ida Department o f  Community 

A f fa i r s .  My r o l e  - -  my job assignment i s  ch ie f  o f  the Bureau 

o f  Local Planning. 

Q Have you p r e f i l e d  d i r e c t  testimony i n  t h i s  case 

consisting o f  four pages and p r e f i l e d  supplemental testimony 

consi s t i ng  o f  two pages? 

FLORIDA PUBLIC SERVICE COMMISSION II 
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A Yes, I have. 

Q 

t es t  i mony? 

Do you have any changes or corrections t o  tha t  

A Yes. I have updates fo r  tha t  testimony. 

Q What are those updates? 

A I would l i k e  t o  update the record w i th  regard t o  the 

approval status o f  the  Nocatee comprehensive plan amendments 

and development o f  regional impact. I can do tha t  now or as 

par t  o f  my presentation summary. 

Q 
A 

Would you please do tha t  now. 
Yes. My testimony was p re f i l ed  i n  May l s t ,  2000 and 

supplemented Ju ly  5th, 2000. Since then several events have 

happened w i th  the Nocatee development. P a r t  o f  my testimony 

has t o  do w i th  the need for water and sewer service w i th in  the 

area. 
time a need f o r  water or wastewater service; however, tha t  

there would be a need should Nocatee receive proper approvals 

and those approvals go i n t o  e f fec t .  

S t .  Johns County and the City o f  the Jacksonvil le have approved 

comprehensive p7 an amendments f o r  the Nocatee development. 

I n  the testimony, I indicated tha t  there was not a t  t ha t  

I can report  now tha t  

governments have a1 so approved development and 

orders. Once more, the Department o f  Community 

ished notices o f  i n ten t  t o  f i n d  the 

an amendments i n  compl i ance; however, the 

amendments are not ye t  i n  e f fec t ,  and I guess I need t o  explain 

Those two 1 oca1 

regional impact 

A f fa i r s  has pub 

comprehensive p 
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that .  

Under Chapter 163 o f  the Flor ida Statutes 

comprehensive plan amendments do not go i n t o  e f f e c t  u n t i l  a 

f i n a l  order i s  issued. In the case o f  the S t .  Johns County 

comprehensive p l  an amendment f o r  Nocatee, two pe t i t ions  have 

been received t o  challenge the i n  compliance determination. 

One p e t i t i o n  has been dismissed by the Department due t o  legal 

insuff ic iency.  A second p e t i t i o n  from the Flor ida W i l d l i f e  

Federation has been accepted and i s  being refer red t o  the 

Division o f  Administrat ive Hearings. Because a v a l i d  p e t i t i o n  

has been received r e l a t i v e  t o  the S t .  Johns County plan 

amendment, a f i n a l  order cannot issued, cannot be deemed as 

issued u n t i l  the administrat ive l i t i g a t i o n  i s  resolved. 

Based on my experience and working w i th  comprehensive 

plan administrat ive l i t i g a t i o n ,  i t  would take between 4 and 

12 months, t yp i ca l l y ,  t o  resolve a case and reach a f i n a l  order 

Mhich w i l l  al low a plan amendment t o  go i n t o  e f fec t .  I need t o  

note also tha t  the period o f  time w i th in  which t h i r d  par t ies 

nay challenge these plan amendments and the not ice o f  i n ten t  

hasn't elapsed yet. The window o f  21 days f o r  the S t .  Johns 

Zounty amendment ends, i n  fact ,  today, May 9th, the end o f  

ausiness. Relat ive t o  the City o f  Jacksonvi l le amendment, the 

Department has not received any pe t i t i ons  t o  challenge; 

however, the window o f  time through which challenges may be 

submitted runs through May 18th, so t h a t  window has not ye t  

FLORIDA PUBLIC SERVICE COMMISSION 
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c l  osed. 

So on the question o f  need f o r  the water and 

wastewater service, I need t o  report  tha t  there i s  not now a 

need as demonstrated by the i n  e f f e c t  comprehensive plans and 

there won't be a need unless those plan amendments go i n t o  

e f fec t .  I do want t o  indicate, though, tha t  the local  

governments and the developer have made substantial progress 

toward establ ishing these plan amendments i n  demonstrating the 

need. Af ter  a l l ,  the local  governments have adopted the 

devel opment orders The Department has issued a favorabl e 

notice o f  in ten t ;  however, a t  t h i s  time, the amendments are not 

i n  e f fec t .  

MS. CIBULA: Chairman, may we have M r .  Gauthier's 

d i  rec t  and suppl ement testimony w i th  the updates indicated 

inserted i n t o  the report as though read? 

CHAIRMAN JACOBS: Without objection, show the 

testimonies o f  M r .  Gauthier entered i n t o  the record as though 

read. 

BY MS. CIBUIA: 

Q Mr. Gauthier, d i d  you also p r e f i l e  three exhib i ts  

w i th  your testimony, CRG-1, CRG-2, CRG-3? 

A Yes, I did.  

Q Do you have any corrections o r  changes t o  these 

exhibi ts? 

A Only t o  the extent o f  my previous discussion, the 

FLORIDA PUBLIC SERVICE COMMISSION 
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update 

MS. CIBULA: Chairman, may we have those exhib i ts  

i d e n t i f i e d  as a composite exhib i t?  

CHAIRMAN JACOBS: Show them marked as composite 

Exhibi t  36. 

(Exhibi t  36 marked for i denti f i  c a t i  on. ) 
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DIRECT TESTIMONY OF CHARLES R .  GAUTHIER 

Q .  

A .  

Oak Boulevard, Tal lahassee, F l o r i d a  32399-2100. 

Q.  

A .  I am employed by t h e  F l o r i d a  Department o f  Community A f f a i r s  (DCA) as 

Chief  o f  t h e  Bureau o f  Local Planning. My r e s p o n s i b i l i t i e s  inc lude t h e  review 

o f  comprehensive plans and developments o f  reg ional  impact throughout t h e  

s t a t e  i n c l u d i n g  Duval and St. Johns Counties. I supervise 47 p ro fess iona l  

p lanners.  Approximately 500 comprehensive p l a n  amendment packages a re  

reviewed each year .  

Q .  

A ,  I was appointed Bureau Ch ie f  i n  March o f  1999. From October 1994 t o  

March 1999. I served as Growth Management Admin i s t ra to r .  Dur ing t h e  1980~ 

I was employed by DCA f o r  approximately two and one h a l f  years.  

Q .  How long  have you been employed as a p ro fess iona l  p lanner? 

A .  I have been employed i n  t h e  p lanning f i e l d  s ince  1977 i n  t h e  areas o f  

envi  ronmental r e g u l a t i o n ,  comprehensi ve pl  anni ng, development r e v i  ew and 

growth management. A copy o f  my resume i s  at tached as CRG-1 .  

Q .  What i s  t h e  purpose o f  your test imony? 

A .  Pursuant t o  t h e  Memorandum o f  Understanding between t h e  Pub l i c  Serv ice 

Commission (PSC o r  Commission) and t h e  Department o f  Community A f f a i r s  (DCA),  

my s t a f f  conducted an ana lys i s  o f  t h e  a p p l i c a t i o n s  by Nocatee U t i l i t y  

Corporat ion (NUC) and I n t e r c o a s t a l  U t i l i t i e s ,  I n c .  ( I n t e r c o a s t a l )  f o r  

o r i g i n a l  c e r t i f i c a t e s  t o  prov ide water and wastewater se rv i ce  i n  S t .  Johns and 

What i s  your name and business address? 

My name i s  Charles R .  Gauthier,  and my business address i s  2555 Shumard 

By whom are you employed and what i s  your p o s i t i o n ?  

How long have you been employed w i t h  DCA? 
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Duval Counties, w i t h  respect t o  issues of concern f o r  t he  DCA. The ana lys is  

f o r  NUC’s a p p l i c a t i o n  was prov ided v i a  a l e t t e r  dated J u l y  23, 1999, from 

mysel f .  The analys is  o f  I n t e r c o a s t a l ’ s  app l i ca t i on  was prov ided v i a  a l e t t e r  

dated March 15, 2000, a lso  f rom myse l f .  These l e t t e r s  are attached as Exhi b i t  

CRG-2 and CRG-3. The purpose o f  my testimony i s  t o  au then t i ca te  and c l a r i f y  

these l e t t e r s .  

Q .  Could you please summarize your comments regard ing NUC’S and 

I n t e r c o a s t a l ’ s  app l i ca t i ons?  

A .  The proposed app l i ca t i ons  for  u t i l i t y  se rv i ce  by both u t i l i t i e s  are 

incons is ten t  w i t h  the  cur ren t  l o c a l  comprehensive plans o f  both S t .  Johns and 

Duval Count ies.  The areas a t  i ssue i n  bo th  app l i ca t i ons  are  predominately 

r u r a l  and designated as R u r a l / S i l v i c u l t u r e  on t h e  Future Land Use Map o f  t h e  

S t .  Johns County Comprehensive Plan and as A g r i c u l t u r a l  on Duval County’s 

Fu ture  Land Use Map. From a land use p lanning s tandpo in t ,  t h e r e  i s  no need 

f o r  t h e  expansion o f  c e n t r a l  water and sewer i n t o  t h e  r u r a l  area a t  t h e  

present  t ime .  I n  Duval County, t h e  proposed se rv i ce  area i s  loca ted  i n  t h e  

Rural Service Area, which by d e f i n i t i o n  i n  t h e  Comprehensive Plan, i s  an area 

no t  intended t o  be developed w i t h  urban services o r  a t  urban d e n s i t i e s  du r ing  

t h e  long-range t ime frame o f  2010. I n  St. Johns County, t h e  lands i n  t h e  

proposed se rv i ce  area a re  loca ted  beyond t h e  S t .  Johns Urban Serv ice  and 

Reserve Area boundaries . 

Q .  

A .  Yes. The de terminat ion  o f  need would change i f  t h e  proposed Nocatee 

Devel opment o f  Regional Impact ( D R I  ) and associ a ted comprehensi ve p l  an 

amendments are approved by t h e  l o c a l  governments and DCA. Provided these 

Could you e x p l a i n  how t h i s  determinat ion o f  need might  change? 
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plans are approved, the  land use designations would change and al low 

development a t  an urban densi ty and i n t e n s i t y .  It would then be appropr iate 

f o r  t he  area t o  be served by centra7 water and wastewater. 

Q .  Could you b r i e f l y  exp la in  what i s  t he  purpose o f  a Development o f  

Regional Impact? 

A .  The Development o f  Regional Impact ( D R I )  program i s  authorized by Chapter 

380 o f  the  F lo r ida  Statutes t o  al low f o r  review o f  la rge  developments by State 

and regional agencies i n  order t o  ensure t h a t  regional impacts are addressed. 

Because o f  i t s  s i ze ,  t he  Nocatee development must rece ive  D R I  approval and 

provide m i t i g a t i o n  f o r  s i g n i f i c a n t  impacts on r e g i o n a l l y  important na tura l  

resources and p u b l i c  f a c i l i t i e s .  

Q .  What i s  t h e  estimated t ime required f o r  t h e  process t o  amend t h e  l oca l  

comprehensive plans and f o r  t he  Nocatee development t o  receive D R I  approval? 

A .  I f  t h e  process proceeds without unusual problems, i t  i s  poss ib le  t h a t  

the comprehensive plan amendments and D R I  could be approved by the  end o f  t h i s  

year.  The review process may, however, extend i n t o  calendar year 2001. 

Q .  Is t he re  a requirement i n  the  DRI process t h a t  a developer spec i fy  a 

u t i l i t y  serv ice  prov ider  i n  i t s  plan? 

A .  Yes. The DRI review i s  based on the  s p e c i f i c  proposal o f  t he  appl i c a n t .  

I n  t h i s  case, t h e  developer has i nd i ca ted  t h a t  NUC w i l l  operate and maintain 

water  i n t e r n a l  u t i l i t y  se rv i ce .  The D R I  a p p l i c a t i o n  a l so  i nd i ca tes  t h a t  

supply w i l l  be wholesaled from JEA t o  NUC. 

Q .  

a c e r t i f i c a t e  t o  operate a u t i l i t y ?  

In  your es t imat ion ,  has NUC appl ied t o  t h e  Commission premature y f o r  

A .  No, I don ’ t  be l i eve  so. The D R I  process requ i res  very d e t a i l e d  

- 3 -  
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i n fo rma t ion  i n  order t o  evaluate t h e  development’s reg iona l  impacts. It seems 

c o n s i s t e n t  t h a t  since t h e  owners o f  t h e  development have formed a separate 

u t i l i t y  t o  p rov ide  se rv i ce  t o  t h e  area which i s  descr ibed i n  t h e  D R I  

a p p l i c a t i o n .  t h a t  they have a l so  app l ied  t o  t h e  PSC f o r  c e r t i f i c a t i o n  o f  t h a t  

u t i  1 i t y  . Since t h e  process f o r  approval o f  t h e  comprehensive p lan  amendments 

and D R I  i s  leng thy ,  i t  makes sense t o  a l l ow  concurrent process ing w i t h  regard 

t o  PSC approvals .  

Q .  Would the re  be any impact i n  t h e  D R I  process i f  t h e  Commission denied 

NUC’s a p p l i c a t i o n  and approved I n t e r c o a s t a l  as t h e  u t i l i t y  se rv i ce  p rov ide r  

f o r  t h e  Nocatee D R I ?  

A .  It may o r  may not  extend t h e  D R I  approval process. The f i n a l  r e s u l t  o f  

t h e  D R I  process w i l l  be a development order  which au thor izes  s p e c i f i e d  

development i n c l u d i n g  u t i l i t y  f a c i l i t i e s .  Al though t h e  app l i can t  has 

s p e c i f i e d  NUC as t h e  u t i l i t y ,  i t  i s  poss ib le  t h a t  t h e  development order  w i l l  

r e q u i r e  t h a t  water and wastewater s e r v i c e  be prov ided i n  a p a r t i c u l a r  way, 

which may be d i f f e r e n t  than t h a t  o r i g i n a l l y  proposed by t h e  developer. I f  

t h a t  were to happen, then t h e  D R I  development order  cou ld  r e f l e c t  t h a t  change. 

I do no t  a n t i c i p a t e  any d i f f i c u l t i e s  as l ong  as t h e r e  i s  a u t i l i t y  committed 

t o  se rv ing  t h e  development. 

Q .  

A .  Yes, i t  does. 

Does t h a t  conclude your  test imony? 

- 4 -  
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SUPPLEMENTAL TESTIMONY OF CHARLES R. GAUTHIER 


Q. Did you previously state that the Nocatee development. as currently 

proposed. is inconsistent with the existing comprehensive plans of St. Johns 

and Duval Counties? 

A. Yes. that is correct. However, the development could be consistent if 

the comprehensive plans for Duval and St. Johns Counties are amended. 

Q. Has there been any activity by Duval County and/or St. Johns County to 

amend their comprehensive plans related to the Nocatee development? 

A. Yes. The Department of Community Affai rs (DCA) recei ved for review a 

proposed amendment to the St. Johns County plan on June 1. 2000. The DCA will 

issue an Objections. Recommendations and Comments Report to St. Johns County 

by August 10. 2000. Also, Duval County recently sent its request for an 

amendment to its comprehensive plan. That amendment was received on June 14. 

2000, and the DCA will issue an Objections, Recommendations and Cornments 

Report to Duval County by August 20. 2000. 

Q. When would the comprehensive plan amendments be adopted and go into 

effect? 

A. It is not possible to predict when adoption will occur since it will 

depend in part on how quickly the Development of Regional Impact (DRI) review 

proceeds. The DRI application is currently insufficient. Once it is declared 

sufficient it will be possible to generally forecast an adoption date for the 

comprehensive plan amendments and development orders. The comprehensive plan 

amendments would go into effect about two months after adoption. presumi ng 

that the DCA fi nds them 'j n comp1iance and there are no cha 11 enges from 

affected persons. If there is a finding of not in compliance and/or if there 
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is a third party challenge, then the effectiveness o f  the comprehensive plan 

amendments would be delayed until the issues are resolved. 

Q. What does t h i s  mean? 

A .  This means that the DRI analysis and the comprehensive plan amendments. 
which are the two review processes which must be completed for the final 

approval o f  the Nocatee development, have both been initiated and are 
proceeding as prescribed by Chapters 380 and 163, Florida Statutes. 

Q. Does this conclude your testimony? 

A .  Yes. 
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BY MS. CIBULA: 

Q 

t e s t  i mony . 
Mr. Gauthier, could you please b r i e f l y  summarize your 

A Certainly. And I guess I should say good morning, 

M r .  Chairman and members o f  the Commission. I t ' s  an honor t o  

be here today. I t ' s  also been an educational experience fo r  

the Department o f  Community A f f a i r s  t o  observe your hearing. 

For the l a s t  three years, we have had a re la t ionship w i th  the 

Public Service Commission i n  tha t  the Department has assisted 

the Commission w i th  the review o f  o r ig ina l  and amended 

ce r t i f i ca tes  fo r  water and wastewater service. We, i n  fact ,  

have a memorandum o f  understandi ng between our agencies i n 

which the PSC provides these applications f o r  DCA review. DCA 

provides a report back t o  your S t a f f  on the comprehensive plan 

f o r  the area where the service i s  being requested and report on 

what land use categories are w i th in  the area, what uses and 

in tens i t i es  and densit ies o f  uses are permitted under the 

comprehensive plan. We o f f e r  an opinion on whether there's a 

need f o r  central wastewater or  water service given the 

comprehensive p l  an F i  nal 1 y, under our memorandum, we are a1 so 

avai lable t o  provide testimony, which i s  what I ' m  here doing 

t h i s  week. 

Pursuant t o  tha t  memorandum and the exhib i ts  tha t  

have been mentioned, on Ju ly  23rd o f  1999, DCA d i d  provide 

correspondence t o  the Pub1 i c  Service Commission regarding the 

FLORIDA PUBLIC SERVICE COMMISSION 
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Nocatee U t i l i t y  Corp application. 

there was not, a t  tha t  time, a need f o r  water or wastewater 

service. Within - - and l e t  me explain the comprehensive plans 

as they current ly  ex is t .  Within the City o f  Jacksonville, the 

area o f  Nocatee, approximately 2,000 acres, i s  designated f o r  

agr icu l tu ra l  use. Under tha t  par t i cu la r  agr icu l tura l  land use 

category, one u n i t  per 240 acres i s  allowed w i th in  the City o f  

Jacksonvil le. Within the S t .  Johns County por t ion o f  the 

Nocatee area, the current i n  e f f e c t  comprehensive p l  an c a l l  s 

f o r  ru ra l  s i l v i c u l t u r a l  use. I n  addit ion t o  s i l v i cu l tu re ,  low 

density resident ia l  i s  allowed one u n i t  per f i v e  acres. The 

Ju ly  23rd correspondence noted, however, tha t  the Department I s  

comments would be revised i f  the Nocatee comprehensive plan 

amendments were t o  be adopted and go i n t o  e f fec t .  

I n  that ,  we indicated tha t  

We a1 so reviewed the Intercoastal U t i1  i t i e s '  proposal 

and transmitted comments v i a  a March 15th, 2000 l e t t e r .  Again, 

we indicated tha t  a t  t ha t  t ime there was not a need fo r  

service, but should Nocatee be approved and go i n t o  e f fec t ,  

then there would be a need f o r  service. And t h a t  would 

complete my summary. 

MS. CIBULA: The witness i s  tendered f o r  cross. 
CHAIRMAN JACOBS: Very wel l .  Mr. Melson, you want t o  

go f i r s t ?  

MR. MELSON: Yeah. 

CROSS EXAMINATION 

FLORIDA PUBLIC SERVICE COMMISSION 
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BY MR. MELSON: 

Q I'll come up t o  the map j u s t  a minute. M r .  Gauthier, 

i f  1 understand your testimony cor rec t ly ,  the Department s 

pos i t i on  would be t h a t  i f  the administrat ive l i t i g a t i o n  

invo lv ing  the comp plan amendments i s  resolved i n  the favor o f  

the developer, a t  t h a t  po in t  there would be a need f o r  service 

t o  the Nocatee development; i s  t h a t  r i g h t ?  

A Yes, s i r .  I n  favor o f  the loca l  governments, yes. 

Q I ' m  sorry, i n  favor - -  t h a t ' s  one issue where we're 

on the same side. Let me ask you, w i th  respect t o  the port ions 

o f  Intercoastal  ' s  requested service t e r r i t o r y  i n  S t .  Johns 

County - - and t h a t  ' s represented by crosshatches on t h i s  map. 

I'll represent t o  you t h a t  the Nocatee development i s  the l i g h t  

yellow - -  would the Department consider there t o  be a need f o r  

service i n  the nonNocatee port ions o f  St. Johns County where 

Intercoastal has requested an appl i ca t ion? 

A Generally, no. However, there are exceptions where 

there are ex i  s t i n g  devel opment areas. 

Q Do you know whether there are any e x i s t i n g  

development areas i n  the yel low or  i n  the green? 

A 

devel opments. The Intercoastal  proposal c a l l  ed f o r  a service 

area o f  21,900 acres. The Nocatee por t ion  would consume 

13,000, almost 14,000 acres. The appl icat ion mater ia ls also 

i dent i  f i ed two other devel opments , a devel opment known as 

I do not know the exact locat ions o f  the  

FLORIDA PUBLIC SERVICE COMMISSION 
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Walden Chase, a development known as Marsh Harbor. Also, the  

appl icat ion indicated t h a t  service would be provided t o  some 

scattered devel opment areas a1 ong U. S. 1 That 1 eaves, based on 

my calculat ions,  about 8,000 acres unaccounted fo r  e i ther  i n  

those two developments, the ex i s t i ng  areas on sept ic tanks o r  

Nocatee. 

Q And so would i t  be your testimony t h a t  for areas 

outside those, the Walden Chase, the Marsh Harbor, 

U.S.1 corr idor ,  and ex i s t i ng  developments on wel ls  and sept ic  

tanks, t h a t  there would be no need for any balance o f  the area 

outside o f  Nocatee t h a t  Intercoastal  may have applied for? 

A The balance of the area w i t h i n  S t .  Johns County w i t h  

the rural s i l v i c u l t u r a l  designation would not have the need 

service. 

COMMISSIONER PALECKI : What does t h a t  mean, "rura 

s i  1 v i  cul ture"? 

THE WITNESS: It's a fu tu re  land use map category 

f o r  

ce r ta in  uses would be allowed. The County intends under the 

plan as i t ' s  w r i t t e n  t h a t  i t  remain a very low in tens i ty ,  low 
densi ty development, primarily s i l v i c u l t u r a l  i n  or ientat ion.  

COMMISSIONER PALECKI: I ' m  unfamiliar w i th  the term 

" s i  1 v i  cul tural  . 
THE WITNESS: Yes, s i r .  

COMMISSIONER PALECKI: How do you define tha t  term? 

I FLORIDA PUBLIC SERVICE COMMISSION 
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THE WITNESS: In the p a r t  o f  the State, pine t rees, 

the commercial ra i s ing  o f  t ree  crops. 

COMMISSIONER PALECKI : Thank you. 

BY MR. MELSON: 

Q Mr. Gauthier, I ' v e  got a couple more questions t h a t  

don ' t  need the map. You ind icated the Nocatee development 

orders had been approved by both S t .  Johns County and Duval 

County; i s  t h a t  correct? 

A Yes, s i r .  

Q And the Department o f  Community A f f a i r s  i s  not the 

par ty  t h a t  approves or  issues development orders; correct? 

A That 's correct .  I do need t o  add, though, t h a t  the 

Department o f  Community A f f a i  r s  has the opportunity t o  appeal 

o r  chal 1 enge devel opment orders. We don ' t approve them. 

Q Have you made a decision on whether t o  challenge 

e l  ther  o f  the two Nocatee development orders? 

A Yes, s i r .  

Q 

A 

And what i s  t h a t  decision? 

The Department elected not t o  appeal e i t he r  o f  the 

development orders 

Q So t h a t  as we s i t  here today, those development 

orders are binding on the developer? 

A 

e f fec t i ve .  

I do not bel ieve the development orders are 

Q Why i s  that? 

FLORIDA PUBLIC SERVICE COMMISSION 
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A The comprehensive plan amendments t o  which the 

development orders are t i e d  are not ye t  e f fec t i ve .  

Q And on what i s  t h a t  - -  on what i s  your understanding 

o f  the e f f e c t i v e  date o f  the development orders? What's t h a t  

based on? 

A The e f f e c t i v e  date - -  the development orders include 

language s t a t i n g  the e f fec t i ve  date and general ly express the 

effect iveness as being upon rend i t ion  or  submittal o r  

t ransmi t ta l  o f  the development orders. However, the 

devel opment orders are interwoven i n  p a r t i c u l  a r  w i t h  the 

S t .  Johns County plan amendment, and I don ' t  bel ieve the 

development orders are i n  e f f e c t  u n t i l  the comprehensive plan 

amendment i s  i n  e f fec t .  

Q Do you know whether S t .  Johns County and the City o f  

Jacksonvil le bel ieve t h a t  the development orders are i n  e f fec t?  

A 

Q 
I do not  know t h e i r  opinion. 

Do you know what the vote was i n  S t .  Johns County t o  

approve the Nocatee devel opment order? 

A I understand i t  was a - - I 'm  a f r a i d  I do not. I was 

going t o  r e f e r  t o  the comprehensive plan amendment. 

Q Do you know what the vote was t o  approve the 

comprehensive p l  an amendment? 

A I understand i t  was a three- to- two vote. 

Q Does the  Department o f  Community A f f a i r s  p lay  a r o l e  

i f  there were a request f o r  an amendment t o  a development 

FLORIDA PUBLIC SERVICE COMMISSION 
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order? 

A Yes, s i r .  

Q 

A 

And what i s  tha t  ro le? 

The Department part ic ipates i n  the review process f o r  

an amendment t o  a development order both as a commenting and 

par t i c ipa t ing  reviewer. Once a devel opment order i s approved 

by the local  government, the Department o f  Community A f f a i r s  

undertakes a consistency review r e l a t i v e  t o  the requirements o f  

Chapter 380 o f  the F1 orida Statutes. 

Q So i s  i t  essent ia l ly  the same r o l e  you have i n  the 

i n i t i a l ,  i t ' s  you a re  not the decision maker, but you may have 

an appeal r i g h t  i f  you bel ieve there i s  a problem wi th  the 

order? 

A That's correct. 

Q And i s  it, i n  fac t ,  the - -  in S t .  Johns County the 

elected Board o f  County Commissioners o f  S t .  Johns County and 

i n  Jacksonville the elected City Council o f  the City 

Jacksonvil le tha t  are the decision-making bodies for t h e i r  

respective ju r isd ic t ions? 

A T h a t ' s  correct. 

Q And are you aware t h a t  the development orders f o r  

Nocatee contain a provi  sion spell i ng out the circumstances 

under whi ch p a r t i  cul a r  modi f i c a t i  ons woul d or  woul d not requi r e  

approval by both counties as opposed t o  j u s t  one county or  the 

other? 
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A 

Q And f i n a l l y ,  are you aware tha t  under Chapter 367, 

The development orders do address that .  

which i s  the statute governing the Public Service Commission, 

that  they are not required t o  consider consistency wi th  the 

1 ocal comprehensive p l  an unless the 1 ocal government has 

objected t o  an application tha t  comes before them? 

A Yes, si r .  
Q And i t  i s  t rue,  i s  i t  not, tha t  neither S t .  Johns 

County nor the City o f  Jacksonville has f i l e d  an objection t o  

Nocatee ' s appl i c a t i  on? 
A I ' m  unaware o f  any objection. 

MR. MELSON: Thank you. That 's a l l  I had. 

CHAIRMAN JACOBS : Mr . Menton . 
MR. MENTON: No questions. 

CHAIRMAN JACOBS: Mr. Korn. 

MR. KORN: No questions. 

CHAIRMAN JACOBS: M r .  Wharton. 

CROSS EXAMINATION 

BY MR. WHARTON : 

Q Morning, Mr. Gauthier. 

CHAIRMAN JACOBS: Excuse me, hr. Aharton. 

have much cross? I don ' t  want t o  rush you. 

MR. WHARTON: A b i t .  

CHAIRMAN JACOBS: Okay. Why don ' t  we take 

f o r  ten minutes and come back? 
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(B r ie f  recess. 1 

CHAIRMAN JACOBS: We' l l  go back on the record. And 

we're i n  cross examination o f  Mr. Gauthier. I believe, 

Mr. Wharton, you are up. 

MR. WHARTON: Thank you, M r .  Chairman. 

BY MR . WHARTON : 

Q You would agree, Mr. Gauthier, t h a t  you have 

t e s t i f i e d  i n  your p r e f i l e d  testimony about t h i s  DRI/ADA process 

t h a t  the  Nocatee development went through? 

A Yes. - 

Q And you're very f a m i l i a r  with t h a t  pa r t i cu la r  

process, aren ' t you? 

A Yes, I am. 

Q In f ac t ,  those types o f  reviews are what you do i n  

your job on a day-to-day basis? 

A That 's correct .  

Q And the  Bureau o f  which you are the ch ie f  has 

respons ib i l i t y  f o r  overseeing the appl icat ions f o r  developments 

o f  regional impact? 

A That 's  correct .  

Q And it would be your est imation t h a t  you've been 

involved i n  over a hundred ADA reviews over the years? 

A Yes, s i r .  

Q In your experience, would you agree t h a t  i t ' s  not  

unusual f o r  developers who are f i l i n g  appl icat ions f o r  

FLORIDA PUBLIC SERVICE COMMISSION 
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development approval f o r  large t rac ts  such as Nocatee t o  

propose water and wastewater p l  ant s i tes  tha t  are 1 ocated 

wi th in  the development? 

A 

Q 

I agree, t h a t ' s  not unusual. 

And you would agree i n  t h i s  case tha t  the Nocatee 

developer made a representation i n  the ADA about how u t i 1  i t y  

service would be provided, and tha t  i s  by bulk service from 

JEA, and tha t  tha t  was a given tha t  was assumed by the s t a f f  as 

they went through and reviewed the application? 

A That's correct. 

Q And you would agree tha t  you aren ' t  aware o f  any 

invest igat ion by the s t a f f  t o  f i n d  out whether there might be 

bet ter  al ternat ives than those mentioned i n  the ADA for u t i l i t y  

service? 

A That's correct. 

Q And you're not aware o f  whether any o f  the other 

commenti ng agencies conducted any k i  nd o f  i ndependent 

invest igat ion as t o  al ternat ives f o r  u t i l i t y  service t o  the 

Nocatee development tha t  weren't mentioned i n  the ADA? 

A I am not. 

Q Okay. Now, there are two ways t o  amend a development 

order, aren ' t there? 

A Yes, s i r .  

Q One i s  a substantial deviation, and the another one 

i s  a notice o f  proposed change? 
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A That 's correct. 

Q Now, the not ice o f  proposed change process i s  a 

simpler process than the substantial deviat ion process; 

correct? 

A Yes . 
Q And the substantial deviat ion process i s  necessary 

when there i s  a proposed change which creates a reasonable 

1 i kel i hood o f  additional regional impact; i s  t ha t  correct? 

A That 's generally correct, yes. 

Q Okay. Now, i f  a modif icat ion t o  a development order 

i s  a substantial deviation, then the local  government makes the 

decision t o  allow that;  r i g h t ?  

A The local  government e i ther  fo r  a not ice o f  change or 

a substantial deviat ion amendment would take the f i n a l  action, 

e i ther  scenario. 

Q Okay. I n  t h i s  case, i f  you wanted t o  modify the 

development order o f  S t .  Johns County so t h a t  the plants could 

be located i n  tha t  por t ion o f  the development i n  S t .  Johns 
County, t ha t  decision would be made by the S t .  Johns County 

Con" ss i  on ; correct? 

A That's correct. 

Q And you have heard o f  development orders f o r  large 

developments tha t  have been modified i n  the past; correct? 

A Certainly. 

Q And you agree t h a t  any property owner w i th in  the 
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development has the a b i l i t y  t o  request a modification t o  a 

devel opment order? 

A Yes . 
Q I n  your experience, i s  i t  true that usually i n  a 

development covering 15,000 acres, as t h i s  one does, that  there 

i s  some way t o  locate water and wastewater plants i n  harmony 

with the rules and statutes that are applicable t o  D R I s ?  

A I don't know that.  I have worked with many 

developments o f  15,000 acres, but I think there are generally 

ways t o  accommodate those f a c i l i t i e s  on-site. 

Q Do you agree that  i n  t h i s  case i t  would have been 

possible for  the applicant t o  have explained i n  the application 

that the question o f  u t i l i t y  services was s t i l l  up i n  the a i r ,  

and that there were two proposals for  u t i l i t y  service, and that 

u t i l i t y  service was l i k e l y  t o  be provided by one en t i t y  or the 

other? 

MR. MELSON: Object t o  the form o f  the question. 

He's asking t h i s  witness t o  speculate on what the landowner and 

developer might put i n  a D R I  application under circumstances 

that don't  ex is t  here. 

MR. WHARTON: I ' m  asking what can possibly be put 

i n t o  a D R I  application, or i s  it impossible t o  put that  i n  an 

appl i cation. I 'm not even t a l  king about the Nocatee developer . 
CHAIRMAN JACOBS: Restate your or ig inal  question. 

MR. WHARTON: Is i t  - - would i t  have been possible 
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f o r  the applicant t o  have se t  f o r t h  i n  the application tha t  

t h i s  was not a se t t led  question. The JEA/NUC deal was not a 

cer ta in ty .  This process was s t i l l  going on. This  i s  a 

question tha t  he answered i n  deposition. And cer ta in ly  i f  I 

can ' t  ask it, I ' m  going t o  p ro f fe r  it, hoping tha t  one o f  you 

w i l l  ask i t  or the Court o f  Appeals w i l l  attach some importance 

t o  it. These are the questions the Commissioners have been 

asking about, where these conditions came from. We've heard 

M r .  M i l l e r ,  who has a vested in terest ,  t a l k  a t  length about 

t h i s  15,000 acres i s n ' t  permittable unless the plants are 

o f f - s i t e .  Well, we have only got two witnesses here who know 

anything about tha t ,  r e a l l y ,  and we've already heard from 

Ms. Si lvers,  and the other i s  Mr. Gauthier who's an expert a t  

these areas. 

CHAIRMAN JACOBS: I'll allow the question. 

THE WITNESS: Could you repeat it, please. 

BY MR. WHARTON : 

Q Yes. You would agree tha t  i n  t h i s  case 

been possible fo r  the appl i can t  t o  have expl a i  ned 

application tha t  the question o f  u t i l i t y  services 

unsettled, and tha t  there were two proposals out 

it would have 

i n  the 

was 

here, and 

tha t  u t i l i t y  service was l i k e l y  t o  be provided by one or  the 

other of these two e n t i t i e s ?  

A 

Q 
That so r t  o f  approach i s  p o t e n t i a l l y  acceptable, yes. 

And you t h i n k  tha t  k ind o f  representation would have 
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been taken i n t o  account, and tha t  there might have been l i k e l y  

conditions i n  the development order addressing tha t  scenario? 

A Yes, I think i t  would be l i k e l y  there would be 

conditions addressing i t  . 
Q And you understand tha t  these development orders, and 

rea l l y ,  f o r  the sake o f  t h i s  question, you can j u s t  concentrate 

on the development order i n  S t .  Johns County, does have t h i s  

condi ti on about the o f f  - s i t e  fac i  1 i t i e s ?  

A That's correct. 

Q You have heard qui te  a b i t  about tha t  as you've s a t  

out i n  the audience the l a s t  few days; r i g h t ?  

A I ' v e  sat one day and two hours. Yes, I have. It 

j u s t  seemed 1 onger . 
Q I n  your opinion - -  do you agree, s i r ,  tha t  i t ' s  your 

opinion tha t  those par t i cu la r  conditions i n  the development 

order would not seem t o  f a l l  i n t o  the defined categories o f  

substanti a1 deviations? 

A I don' t  fo l low tha t  question. Substantial deviat ion 

category i s  a category o f  change, and there are defined l i m i t s  

above w i th  the change i s  a substantial deviation. You're 

re fe r r ing  t o  conditions, not an amendment? 

Q Well, I guess tha t  i s  what I ' m  re fe r r i ng  to .  I ' m  

re fe r r ing  t o  i f  you wanted t o  amend t h a t  par t i cu la r  condition. 

A Okay. O f  course, the review process would determine 

whether i t ' s  a substantial deviat ion o r  not. I suspect i t  
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would be unl ikely - -  i t  would be a substantial deviation. 

doesn't on the surface meet the standardize substantial 

deviation categories; however, one substantial deviation 

consideration i s  i f  additional s igni f icant impacts would be 

allowed t o  an area set aside for preservation o f  l i s t e d  plants 

or animals. So i f  there were that  kind o f  impact by v i r tue o f  

some amendment allowing f a c i l i t i e s  on-site, i t  may t r igger a 

substanti a1 devi a t i  on. 

It 

Q But you would agree that  based on what you know 

today, that  type o f  modification wouldn't seem t o  meet any o f  

the standard substantial deviation categories? 

A It wouldn't seem to.  

Q You gained some f a m i l i a r i t y  with the lands covered 

within the Nocatee ADA review during your agency's review o f  

that  application, d idn ' t  you? 

A Yes. 

Q And you d idn ' t  see anything i n  part icular about the 

Nocatee development that  would lead you t o  believe the property 

would not be permi t t ab l  e wi th on- s i t e  water and wastewater 

plants, d id  you? 

A I did  not. 

Q And you agree that the primary concern o f  the 

commenting agencies i n  the  D R I  process i s  whether or not 

'central service w i l l  be there when i t ' s  needed as opposed t o  

which en t i t y  provides it; i s  that  correct? 
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A That 's correct. 

Q And do you agree tha t  you don' t  reca l l  seeing i n  any 

o f  the materials i n  the application o r  i n  the development 

orders any ind icat ion tha t  Intercoastal ' s  proposal t o  serve 

those areas was something tha t  was spec i f i ca l l y  considered? 

I ' v e  seen no ind icat ion tha t  t ha t  was considered. A 

That wasn't pa r t  o f  the application. 

MR. WHARTON: That's a l l  we have. 

CHAIRMAN JACOBS: Very we1 1 . Any other questions, 

Commi ssi  oners? S t a f f  . 
MS. CIBULA: No red i rect .  

CHAIRMAN JACOBS : Then exhib i ts  . 
COMMISSIONER PALECKI: I have one question I ' d  l i k e  

t o  ask. 

CHAIRMAN JACOBS: I ' m  sorry. Go ahead, Commissioner. 

COMMISSIONER PALECKI : I n  a circumstance where we 

have envi ronmental 1 y sensi t ive 1 and, are o f f  - s i t e  u t i  1 i t y  

f a c i l i t i e s ,  speci f i c a l  l y  water treatment and sewage treatment, 

i s  tha t  generally viewed favorably, or  doesn't i t  have any 

consideration one way or the other? 

THE WITNESS: I th ink  it depends very much on the 

speci f ic  facts,  the par t i cu la r  proposal t h a t ' s  being put 

forward, what k ind o f  environmentally sensi t ive land, how 

close, what k ind o f  impacts are possible. 

comes through the par t i cu la r  request. I t ' s  more hard t o  

I th ink  the answer 
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general i ze. 

COMMISSIONER PALECKI: Do you have any opinion w i th  

regard t o  Nocatee? 

THE WITNESS: Well, i n  reviewing the Nocatee s i t e ,  

there i s  a very s ign i f i can t  wetland systems as well  as 

estuarine systems that  are proximate. The wetlands are i n  a 

nor thkouth  sor t  o f  serrated pattern, a pattern tha t  follows up 

the coast. So there are ce r ta in l y  some geographic constraints 

as f a r  as uplands and the s iz ing  and locat ion o f  uplands. 

does appear t o  me, though, tha t  there are substantial upland 

areas away from wetlands, away from estuarine systems where i t  

would be possible t o  accommodate water or  wastewater 

f a c i l i t i e s .  The area I would be concerned the most wi th  would 

be wastewater treatment f a c i l i t i e s  and the method o f  discharge. 

It 

COMMISSIONER PALECKI : Thank you. 

CHAIRMAN JACOBS: Exhibits. 

MS. CIBULA: May we have composite Exhib i t  36 moved 

i n t o  the record? 

CHAIRMAN JACOBS: Without objection, show Exhib i t  36 

as entered i n t o  the record. 

(Exhibi t  36 admitted i n t o  the record. 1 

CHAIRMAN JACOBS: Thank you, M r .  Gauthier. 

(M i  tness excused . ) 
CHAIRMAN JACOBS: We are now back t o  Intervenor 

testimony. And I believe - -  
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MR. MELSON: I believe the f i r s t  one would be 

Vlr. Skelton, but before we do tha t ,  I ' v e  got one prel iminary 

natter. 

question tha t  Commissioner Jaber has been asking f o r  the past 

zouple o f  days, which i s  what policy ramif icat ions i f  the 

:ommission should decide t o  deny both c e r t i f i c a t i o n  

applications tha t  are before it, and, you know, would JEA be 

able t o  serve on a r e t a i l  basis. 

I woke up a t  5:OO t h i s  morning puzzling over a 

That i s  not I - I th ink  tha t  is as much or  probably 

nore a legal question than a po l i cy  question. And we, frankly, 

don't have the witnesses i n  t h i s  hearing, I believe, on e i ther  

side tha t  are the ones tha t  would answer that .  And it goes 

the - -  as Paul Harvey says, you need t o  know the rest o f  the 

story. There i s  a two-year h is to ry  now i n  S t .  Johns County 

A t h  the Nocatee development, w i th  JEA, w i th  JEA's acquis i t ion 

o f  JCP U t i l i t i e s  w i th  an in te r loca l  agreement, w i t h  an 

ordinance, w i th  a resolut ion, and much o f  t h a t  would have come 
i n  had the County not withdrawn l a s t  Friday. And we 

necessari 1 y would have devel oped through cross exami na t i  on o f  

some nonlawyer county witnesses sor t  o f  what the County's 

posi t ion i s .  

COMMISSIONER JABER: Did anyone th ink  t o  b r ing  the 

County i n  as an indispensible party? 

MR. MELSON: I don't believe they are an 

indispensible party, and besides, they were here. And we 
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ce r ta in l y  d i d n ' t  expect them t o  withdraw on the Friday before 

the Monday. 

MR. WHARTON: Yeah, they were here u n t i l  the day 

before t r i a l .  

MR. MELSON: Anyway, long s tory  short,  I th ink  i f  we 

are able t o  put i n  perspective what tha t  background has been, 

we w i l l  be able t o  persuade you tha t  it i s ,  rea l l y ,  your 

obl igat ion under Chapter 367 t o  act  on the applications before 

you, and tha t  you should not e i ther  as a matter of po l icy  or 

l a w  deny both o f  them and hope tha t  JEA might then serve a t  

r e t a i l .  

and I ' v e  got a t  least  15 minutes, and i t  i s n ' t  f inished yet.  

And I know the other par t ies have not had a chance t o  th ink  

about it. What I would l i k e  t o  propose i s  t ha t  we mark as an 

exhib i t ,  not f o r  the t r u t h  o f  what's i n  it, but f o r  i t s  

statement o f  the legal  pos i t ion o f  the County, M r .  B i l l  Young's 
d i rec t  testimony and exhib i ts ,  and tha t  we then i n  Tallahassee 

a t  some point  before the agenda conference schedule an oral 

argument on the legal and pol i c y  question o f ,  should you ever 

deny both competing applications, and i n  t h i s  case, what 

ramif icat ions might there be o f  denial. 

I t r i e d  t o  prepare tha t  presentation f o r  t h i s  morning, 

I th ink  t h a t ' s  going t o  be the best way t o  t e l l  you 

the story. I f  not, I'm going t o  t ry  t o  ask some supplemental 

questions t o  some o f  my witnesses and see i f  we can get it out 

piecemeal, but I don ' t  th ink  you w i l l  get a l l  the information 
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you need t o  make an educated decision. 

CHAIRMAN JACOBS: Is there agreement on th is ,  

M r .  Wharton? 

MR. WHARTON: Well , I was s 

5 0 0  a.m. 

MR. MELSON: I had finished 

exhibi t  . 

eeping 1 i ke I baby a t  

r e v i  ewi ng Mr . Perki ns ' 

CHAIRMAN JACOBS: Somehow I ' m  relieved t o  hear that. 

MR. WHARTON: I do have a problem with the 

supplemental questions because I th ink we've gone l i v e  enough. 

Frankly, I don't have a problem with that  procedure except f o r  

the supplemental questions, and I had intended the whole time 

t o  move Mr. Young's deposition i n t o  evidence. And I th ink 

there i s  a phrase here i n  the c i v i l  rules that  are incorporated 

by the unform rules about - -  that  such exceptional 

circumstances exist  as t o  make i t  desirable i n  the interest  o f  

just ice,  that  we could do jus t  that ,  and perhaps that f i t s  

neatly also with what M r .  Melson has proposed. So I think the 

record should - -  I don't want t o  say we should f rustrate the 

County's attempt t o  f rustrate the record, but I th ink i t  would 

be helpful t o  have some o f  those things i n  the record. 

CHAIRMAN JACOBS: Mr. Menton or Mr. Korn, do you want 

t o  be heard on t h i s ?  

MR. KORN: Mr. Chairman, we would have no objection 

t o  l a te  introduction o f  e i ther Mr. Young's p re f i led  or  h is  
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deposi t i on. 

MR. MENTON: We're w i l l i n g ,  we're easy. We'l l go 

along wi th  what the consensus o f  the Commission i s .  We would 

j u s t  re i t e ra te  tha t ,  obviously, there i s  some disagreement wi th  

respect t o  M r .  Young's testimony. 

i s  a l o t  o f  legal conclusions, and we were probably going t o  

object i f  i t  was offered i n  i f  i t  came a t  hearing. But j u s t  

noting those objections i n  terms o f  i t s  legal conclusions, we 

don' t  disagree tha t  i t ' s  helpful t o  give you some perspective 

on some o f  the background and what's been going on. 

It includes what we bel ieve 

MR. KORN: Yeah, i f  I might, M r .  Chairman. As 

Mr. Melson indicated, I don' t  th ink  tha t  any o f  t ha t  i s  

necessarily going t o  be offered f o r  the t r u t h  o f  i t s  

assertions. 

whatever informational purposes and f o r  whatever weight the 

Commission deems i t  appropriate i n  l i g h t  o f  the f a c t  t ha t  one 

piece o f  the puzzle vo lun tar i l y  removed i t s e l f  on the l i t e r a l l y  

eve o f  t r i a l  . Now, t o  the - -  I guess we s t i l l  haven't 

addressed M r .  Me1 son's suggestion as t o  whether addit ional 

testimony would be helpful t o  the Commission e l i c i t e d  from the 

witnesses today since you may be hearing pa r t  o f  M r .  Young's 

assertions, and perhaps they can be flushed out through other 

witnesses. I mean, t h a t ' s  s t i l l  an issue t h a t  maybe - - unless 

M r .  Melson i s  comfortable w i th  t h a t  as i t  i s .  

I th ink  it's going t o  be merely of fered f o r  

MR. MELSON: M r .  Chairman, l e t  me t e l l  you what I 
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would ask. I would ask that  M r .  Young's p r e f i l e d  d i rec t  

testimony, which as Mr. Menton indicated i s  mostly legal 

conclusions, and i t ' s  got a couple o f  relevant documents 

attached t o  it, tha t  be marked as an exhib i t ;  tha t  i t  be 

admitted not f o r  the t r u t h  o f  anything i n  i t  but simply t o  

r e f l e c t  the posit ion, one legal pos i t ion the County has a t  one 

time taken. And wi th  that ,  I th ink  we w i l l  have - -  w i th  what 

i s  already i n  the record from other witnesses, we w i l l  have 

everything we need t o  then t e l l  you the r e s t  o f  the story. 

COMMISSIONER JABER: How can we l e g a l l y  do that? 

That i s  a County witness. The County has withdrawn i t s  case. 

How can you t ry  t o  put h is  testimony in?  He's not here. 

MR. MELSON: I f  I was t r y i n g  t o  put i t  i n  f o r  the 

t r u t h  o f  it, I could not. 

MR. WHARTON: And actual ly,  Commissioner, I don ' t  

know tha t  I agree w i th  that .  Again, I'm going t o  say as many 

times as I can tha t  p r e f i l e d  testimony i s  okay u n t i l  i t  becomes 

the engine p u l l i n g  the t r a i n ,  and i t  changes the outcome o f  the 

proceeding. I f  t h i s  were DOAH, I might have put a subpoena on 

Mr. Young, and he'd be here and ask him these questions. And 

so I'm prepared independent o f  t h i s  t o  make argument tha t  the 

deposition should come i n  f o r  the t r u t h  o f  the matter asserted. 

I t ' s  sworn testimony. The other s t u f f  i s  not sworn testimony. 

It ce r ta in l y  can ' t  come i n  f o r  the t ru th .  

COMMISSIONER JABER: M r .  Melson, can you s a t i s f y  my 
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concern and answer my concern i n  your b r i e f ?  And my simple 

question j u s t  i n  layman's terms i s :  What ramif icat ions are  

there i f  the Commission denies both applications? Can't you 

address tha t  i n  the b r i e f ?  

MR. MELSON: I n  a very summary way, I can address i t  

r i g h t  now. The ramif icat ion i s ,  the County has staked out a 

legal pos i t ion under which the County would claim JEA cannot 

serve. That matter would wind up l i k e l y  i n  the courts between 

JEA and the County. A71 the time, Nocatee can ' t  go forward. 

There's a need for service, but two governmental agencies are 

f i g h t i n g  i t  out i n  court. Whereas, i f  you grant Nocatee a 

c e r t i f i c a t e ,  we bel ieve tha t  t ha t  would take precedence over 

anything else the County might do. Again, even t h a t  case might 

go t o  court, but we bel ieve under the Lake U t i l i t y  Service's 

deci s i  on, tha t  resul t i s p r e t t y  c l  ear. 

COMMISSIONER JABER: Well, and t h a t ' s  - - see, and i t  

sounds l i k e  a legal answer, and you-a l l  the day before 

yesterday said you would address the Lake U t i l i t y ' s  case i n  

your b r i e f .  To s a t i s f y  your concern, i s  there anything wrong 

wi th  j u s t  i den t i f y i ng  another issue tha t  you-a l l  can address i n  

the b r i e f ?  

MR. MELSON: The only one addit ional t h i n g  I would 

l i k e  t o  have, and I don' t  know i f  i t  i s  an exhibit  t o  someone 

e lse 's  testimony, i s  there i s  an in te r loca l  agreement between 

S t .  Johns County and JEA. And i n  order t o  f u l l y  address the 
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legal issue i n  the b r i e f ,  I believe tha t  document needs t o  be 

par t  o f  the record. 

COMMISSIONER JABER: Can we take o f f i c i a l  recognition 

o f  an i n t e r l  oca1 agreement? 

MS. CIBULA: I th ink  we could, Commissioner. 

MR. MELSON: Yes. 

COMMISSIONER PALECKI: I would l i k e  t o  

matter addressed i n  the b r i e f .  And I would l i k e  

addit ional matter, and I don ' t  want i t  addressed 

bel ieve tha t  the l a s t  witness who t e s t i f i e d  stat1 

see tha t  

t o  see an 

now, but I 

d tha t  therl 

was a pending complaint o r  p e t i t i o n  by a w i l d l i f e  federation o f  

some type, and tha t  there was not yet  a need i n  Nocatee, and i t  

was unclear as t o  whether o r  not there would be a development. 

d defer our 

A f f a i r s  makes 

And I have an issue as t o  whether or not we shou 

decision un t i  1 a f t e r  the Department o f  Community 

a determi nat i on. 

MR. MELSON: And Commissioner Palecki, we w i l l  be 

 happy t o  address tha t  i n  the b r i e f .  As i n  any - -  there are not 

  many o f  them. As i n  15,000 acre developments, there are a l o t  

o f  pieces tha t  have t o  come together, and simply because one 

piece gets appealed, i n  our view, doesn't mean you should stop 
the other pieces. But we w i l l  be happy t o  address tha t  i n  the 

b r i e f .  

COMMISSIONER PALECKI : Thank you. 

CHAIRMAN JACOBS: So i t  sounds l i k e  we have a 
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resolut ion t o  - -  another thought I had, and we were j u s t  

discussing th i s ,  whether or not t o  take o f f i c i a l  notice o f  

JEA' s charter. Is the in te r loca l  agreement adequate? Because 

i t  appears tha t  t h a t ' s  ge t t ing  a l o t  o f  at tent ion.  

MR. MENTON: Mr. Chairman, I th ink  the only place the 

charter came up was i n  M r .  Young's p r e f i l e d  testimony. And 

j u s t  t o  warn you, the charter consists o f  a special act t ha t  

was enacted by the Legislature a while ago. There have been 

some amendments t o  the special act. Then pursuant t o  the 

author i ty  i n  the special act, there have been numerous 

ordinances tha t  have been adopted. I t ' s  not an easy document 

t o  assemble because i t  r e a l l y  - -  i t  comes i n  b i t s  and pieces. 

I f  you don ' t  th ink  you need i t  t o  CHAIRMAN JACOBS: 

make the story, I don' t  necessarily need t o  have it. 

MR. MELSON: Chairman Jacobs, l e t  me give you another 

reason I don' t  th ink  we need it t o  make the story, because a t  

the end o f  the day, I don ' t  th ink  t h i s  Commission i s  going t o  

decide whether JEA has the legal author i ty  or not. 

MR. MENTON: And I don' t  - - 
MR. MELSON: But you need t o  consider, and we w i l l  

ask you t o  consider, the posi t ions people may take about t h a t  

and the time i t  might take t o  get i t  resolved and how i t  might 

delay t h i s  development o r  u l t imate ly  be the death now f o r  t h i s  

development i f  i t  dragged on long enough. And so i t ' s  not 

who's r i g h t  or  wrong. I t ' s  what pos i t ion  would be taken i f  you 
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inlere t o  deny both cer t i f i ca tes ,  and t h a t ' s  what I th ink  we need 

t o  address. 

CHAIRMAN JACOBS: Okay. It sounds l i k e  i t  doesn't 

seem t o  be the case tha t  anybody deems i t  necessary, so I w i l l  

withdraw tha t  suggestion. 

Now, l e t ' s  move t o  the second par t  o f  the proposal: 

tha t  being tha t  there w i l l  be some need fo r  fur ther  argument. 

COMMISSIONER JABER: The issue I would propose tha t  

tha t  b r i e f ,  Chairman, would be what ramif icat ions are there i f  

the Commission denied both applications. And then i n  addi t ion 

t o  i den t i f y i ng  tha t  issue, j u s t  taking o f f i c i a l  recognition o f  

the in te r loca l  agreement, and tha t  a l l  would be su f f i c i en t .  

MR. MELSON: And, Commissioner Jaber, I th ink  t h a t ' s  

I would l i k e  t o  have the opportunity a reasonable resolut ion. 

on re f l ec t i on  when we f i l e  the b r i e f ,  i f  we th ink  oral argument 

would be helpful ,  t o  make a separate request f o r  oral argument 

a t  tha t  time, and a f t e r  you-a l l  had reviewed the br ie fs ,  you 

could decide as you normally do whether you th ink  oral argument 

would help or not. 

CHAIRMAN JACOBS: Sounds 1 i ke a reasonabl e process 

MS. CIBULA: There i s  a provis ion i n  the r u l e  tha t  

says once a f i n a l  hearing has been ended, par t ies  can ' t  

par t ic ipate a t  t ha t  agenda conference, but there i s  a provision 

tha t  said oral or wr i t t en  presentation by any par ty  whether by 

way o f  objection, comment, or otherwise i s  not permitted unless 
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the Commission i s  considering new matters related t o  but not 

addressed a t  the hearing. So I don't know whether that  would 

f a l l  wi th in that  exception t o  allow the parties t o  part ic ipate 

a t  the agenda conference by oral argument. 

CHAIRMAN JACOBS: I don't th ink we wanted today t o  

absolutely establish o r a l  argument, but what I hear gives us 

la t i tude t o  make that decision, and we can proceed on. 

that  would be adequate t o  proceed from here. 

I th ink 

MR. MELSON: And, Chairman Jacobs, I understand you 

are granting o f f i c i a l  recognition. 

document and where you can f i nd  i t . 
Let  me j u s t  give you the 

CHAIRMAN JACOBS: Okay. 

MR. MELSON: It i s  the S t .  Johns County/JEA Water and 

Wastewater Inter1 oca1 Agreement. 

Mr. Young's testimony, and i t  consists o f  59 pages, including 

attachments 

It i s Exhibit  WGY -3 t o  

CHAIRMAN JACOBS: Very well .  We w i l l  note that  that  

Exhibit  1 i s  amended t o  include - - Exhi bit 1 i s  amended t o  

include that document. And I assume, S t a f f ,  you have a copy o f  

the exhibit? 

MS. CIBULA: Yes. 

CHAIRMAN JACOBS: Okay. Very well . 
MR. WHARTON: M r .  Chairman, i f  that  concludes that 

matter, while we are discussing t h i s  - - 
CHAIRMAN JACOBS: 1 think does. 
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MR. WHARTON: Okay. Well, while we're on the 

subject, I want t o  move ore tenus tha t  the deposition o f  

B i l l  Young be marked as an exh ib i t  and moved i n t o  evidence. 

The ru les o f  c i v i l  procedure provide under Rule 1.330, use o f  

depositions i n  court proceedings, which i s  applicable t o  t h i s  

proceeding under the uniform rules, tha t  the deposition o f  a 

witness, whether or not a party, may be used by any par ty  f o r  

any purpose i f  the court f inds (e) upon appl icat ion and not ice 

tha t  such exceptional circumstances ex i s t  as t o  make i t  

desirable i n  the in te res t  o f  j us t i ce  and wi th  due regard t o  the 

importance o f  presenting the testimony o f  witnesses o r a l l y  i n  

open court t o  allow the deposition t o  be used. 

I don' t  th ink  you can get hung up on the argument, 

well ,  i f  the County withdrew, i s  he a witness, because 

Provision A says the witness i s  dead. So I don' t  t h ink  i t ' s  

j u s t  someone who's a witness. 

deposed. If you're holding h i s  deposition and he's dead o r  

he's a s k i l l e d  witness, which t h i s  deposition also probably 

proves Mr. Young i s ,  I believe i t ' s  admissible, and I believe 

it sets for th  matters tha t  should be taken i n t o  account by the 

Commi ssi  on. 

I t ' s  anyone who has been 

CHAIRMAN JACOBS: M r .  Wharton, what are the 

circumstances which you deem warrant t h i s ?  

MR. WHARTON: Certainly, the fac t  t h a t  the County's 

withdrawal a t  the 11th hour and 59th minute and 59th second i s  
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something t h a t ' s  unprecedented t o  my knowledge, and tha t  the 

par t ies have conducted t h e i r  a c t i v i t i e s  i n  accordance wi th  the 

reasonable assumption tha t  the County would par t i c ipa te  i n  the 

case, and tha t  the County's withdrawal has thus created an 

evident iary vacuum which might otherwise have been f i l l e d  i f  

the County had withdrawn a t  perhaps i n  a more t ime ly  fashion, 

f o r  lack o f  a bet ter phrase. 

CHAIRMAN JACOBS: The essential legal issue tha t  the 

County joined i n t o  - - 1 guess there were two. The one we've 

j u s t  addressed; the other was the County's comments as t o  the 

qua l i t y  o f  par t i cu la r  applications before us. 

tha t  the County's comments as t o  those applications were not t o  

the leve l  o f  being overly persuasive. Unless I ' m  mistaking, I 
d id  not take the County's comments as t o  the applications as 

being - - going t o  the very fundamental essence and merits o f  

the applications, and so I cannot see M r .  Young's comments on 

those would be tha t  c r i t i c a l .  

It occurs t o  me 

As t o  the legal issue, I th ink  we have developed a 

mechanism by which you can get a t  some o f  those legal  issues. 

What else would there be? 

MR. WHARTON: Well, i t  might not surprise you tha t  my 

agenda has more t o  do w i th  the case I ' m  pu t t i ng  on than the 

sanct i ty o f  the record. I mean, t h i s  deposition - -  forget what 

he said i n  h i s  p r e f i l e d  testimony - -  i s  something tha t  I 

believe can come i n  under the rules.  And f o r  instance, i t  
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makes clear i n  abundance tha t  i t ' s  the pos i t ion o f  the County, 

we don ' t  want those rascals, JEA, coming i n  here. They are 

going t o  take over the whole northern par t  o f  the County. And 

I ' m  speaking for the Board o f  County Commissioners. And I 

th ink  t h a t ' s  t h i s  Commission ought t o  consider, and i t ' s  sure 

something 1 was going t o  get out o f  B i l l  Young i f  he'd 

appeared. 

CHAIRMAN JACOBS: I t ' s  - - and what I - - i f  1 reca l l ,  

the counterposition t o  that ,  I th ink,  by S t a f f  i s  tha t  the 

and/or t h i r d  par t ies as t o  

d r i v ing  factor i n  the f i n a l  

preference o f  e i ther  the developer 

who would provide service i s  not a 

deci s i  on. 
MR. WHARTON: I don' t  be ieve those cases are 

d i r e c t l y  applicable t o  t h i s  scenario, and I th ink  t h i s  

Commission has i n  t h e i r  minds tha t  there are four u t i l i t i e s  

involved here and tha t  any one o f  them could wind up providing 

r e t a i l  service t o  the Nocatee development. I j u s t  bel ieve i t  

f i l l s  an evidentiary vacuum. 

objected t o  by any other party.  

MR. MELSON: I t h ink  you may be wrong. 

MR. WHARTON: Yeah. And I j u s t  t h ink  i t ' s  admissible 

I seriously doubt it w i l l  be 

I could be wrong. 

under the rules and tha t  we have an extraordinary circumstance 

here. I mean, I've got t o  t e l l  you, I thought Mr. Young was 

the only witness i n  t h i s  proceeding I was r e a l l y  going t o  k i l l .  

I had a good ou t l ine  fo r  him based on t h i s  deposition. 
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CHAIRMAN JACOBS: That stretches the bounds o f  

credi b i  1 i ty, M r .  Wharton. 

MR. WHARTON: Well, I j us t  mean tha t  I thought tha t  

there was a l o t  o f  good evidence tha t  was going t o  come from 

Mr. Young tha t  he said i n  h i s  deposition which we f e l t  was 

relevant t o  our perspective o f  the case. 

CHAIRMAN JACOBS: I understand, I understand. 

MR. WHARTON: M r .  Young i s  a very credible witness, 

and he r e a l l y  knows the lay o f  the land i n  S t .  Johns County. 

And I think t h a t ' s  a l l  established i n  h i s  deposition, and 

something tha t  ought t o  be taken i n t o  account. 

CHAIRMAN JACOBS: I understand. M r .  Menton. 

MR. MENTON: Thank you, Mr. Chairman. Real quickly. 

This i s  news tha t  we haven't really had time t o  digest it. But 

I do want t o  po int  out, I th ink  M r .  Wharton i s  j u s t  wrong i n  

terms o f  the provis ion o f  the rules. That provis ion i n  the 

rules tha t  he t a l k s  about deals wi th  witnesses, and i t  only 

deals wi th  witnesses. M r .  Young i s  not a witness i n  t h i s  

proceeding. Although he was a t  one point  i n  time, he i s  not a 

witness i n  t h i s  proceeding. He voluntar i  y absented himself 

from the proceeding, and the provision t h a t  he's t a l k i n g  about 

only goes t o  when during the course o f  a legal  proceeding you 

can o f fe r  i n  a deposition. That provis ion only  applies t o  

witnesses. It's not applicable. So the legal  author i ty  t ha t  

he's re ly ing upon i s  wrong, and j u s t  from t h a t  standpoint, I 
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don ' t  th ink  we can l e t  the deposition - -  
MR. WHARTON: Provision A says tha t  the witness i s  

dead. 

j u s t  said. 

I j u s t  don ' t  know how tha t  f i t s  w i th  what Mr. Menton 

MR. MELSON: It doesn't say the person i s  dead. 

CHAIRMAN JACOBS: Mr. Melson, you had a point? 

MR. MELSON: That i s  the f i r s t  one. It doesn't say 

the person i s  dead. 

CHAIRMAN JACOBS: I hope we communicate t o  M r .  Young 

tha t  he's not. 

MR. MELSON: I th ink  M r .  Young may actual ly  be i n  the 

back l i s t e n i n g  t o  t h i s .  M r .  Young's deposition took place over 

two d i f f e ren t  days. It went t o  a County plan o f  service t o  

serve Nocatee which the County i s  now not pursuing a t  leas t  i n  

t h i s  forum. 

wi th t h i s  proceeding. I ,  frankly, have not reread M r .  Young's 
deposition since i t  was taken, but there i s  a l o t  i n  i t  t h a t  I 

would not want come i n t o  the record f o r  the t r u t h  o f  what i t  

purports t o  be, because I would have cross examined him on i t  

and shown what I th ink  were some - -  t h a t  some o f  what he was 

t e s t i f y i n g  t o  were posit ions, not things t h a t  should come i n t o  

the record. And f o r  tha t  reason, I 've got t o  oppose the 

request 

I t  went t o  a l o t  things tha t  have nothing t o  do 

MR. WHARTON: May I close, M r .  Chairman, b r i e f l y ?  

CHAIRMAN JACOBS: Yes, very b r i e f l y .  
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MR. WHARTON: I th ink  t h i s  argument about - - tha t  

some o f  the statements i n  there shouldn't come i n  f o r  the t r u t h  

o f  what they purport t o  be, t h a t ' s  hearsay language. This i s  

sworn testimony. This man stood f o r  deposition a l l  day long 

f o r  two days, and tha t  was the opportunity t o  engage i n  cross. 

CHAIRMAN JACOBS: So you maintain tha t  M r .  Young i s  a 

witness, and so the r u l e  applies? 

MR. WHARTON: Yes, I do. 

CHAIRMAN JACOBS: Okay. S t a f f ,  have you - -  
MR. KORN: M r .  Chairman, i f  I might. 

CHAIRMAN JACOBS: Very b r i e f l y .  

MR. KORN: I j u s t  observed tha t  we seem t o  be tak 

a b i t  d i f f e ren t  standard w i th  M r .  Forrester 's. You know, 

unusual c i  rcumstances came up. There was d i  scussion about what 

portions o f  the deposition were going t o  be admitted and, i n  

fact ,  agreement between counsel as t o  how t o  resolve t h a t  - - 

MR. WHARTON : It ' s changed, Michael . 
CHAIRMAN JACOBS: Excuse me. 

MR. KORN: I t ' s  changed. 

MR. WHARTON: We've decided t o  put i n  a1 1 o f  

Mr. Forrester ' s deposition. 

MR. KORN: I see. 

MR. WHARTON: Sorry. I had not t o l d  M r .  Korn tha t .  

There's j u s t  not time t o  do i t  the other way. The t ranscr ip ts  

come out two weeks from today. 
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CHAIRMAN JACOBS: Did that change - -  
MR. KORN: That was news t o  me u n t i l  about f i ve  

seconds ago. 

MR. WHARTON: I ' m  sorry, Michael. My apologies. 

CHAIRMAN JACOBS: Very well .  Do you have a 

recommendat i on, S t a f f ?  

MS. CIBULA: S t a f f  doesn't believe that M r .  Young's 

deposition should be entered i n to  the record. 

provision has t o  do with the witness being unavailable, and no 

attempts have been made t o  have M r .  Young subpoenaed for t h i s  

hearing or request that he be produced a t  the hearing; 

therefore, I don't think that  would be applicable. 

I th ink that  

CHAIRMAN JACOBS: Okay. I agree that the t iming i s  

an issue because probably had there been suf f ic ient  notice, you 

probably could have done a subpoena or some other things, but 

the t r u t h  o f  the matter i s ,  he i s  not a witness. The party 

withdrew, and therefore, he ceased t o  be a witness, and I think 

the ru le  would apply t o  him only as a witness. So we w i l l  

deny. 

MR. WHARTON: Mr. Chairman, j us t  because me and the 

f i v e  o f  you don't s i t  around and chat much, can I subpoena a 

witness i n  a PSC proceeding and drag him i n  and use him 1 ive i n  

the future? I'll remember that .  

CHAIRMAN JACOBS: I f  I ' m  not mistaken, I would defer 

t o  counsel . But I think I ' m  o f  the opinion that we can 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 
7 

8 

9 

10 

11 

12 

13 
14 

15 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

977 

subpoena a witness, yeah. Yeah, i t  has happened. I ' m  informed 

by very experienced counsel t ha t  i t  has happened. 

COMMISSIONER JABER: I would encourage you t o  go 

through the Div is ion o f  Records and Reporting and f i l e  a 

request - -  
MR. WHARTON: I understand. Maybe I should make a 

ore tenus motion tha t  you order him t o  come up here and s i t  

down 

COMMISSIONER JABER: And then the second th ing  I 

would do i s  encourage you t o  read the uniform ru les on 

subpoena, which i t  te l l  s you - - 
MR. WHARTON: 

testimony i s  a d i f f e ren t  animal 

I have, but i t ' s  j u s t  the  p r e f i l e d  

MR. MELSON: I have seen both s i tuat ions.  I ' v e  seen 

si tuat ions i n  which i t  was allowed i n  which people were to ld ,  

wel l ,  you subpoenaed somebody, but he d i d n ' t  p r e f i l e  testimony, 

so you can ' t  put him on. 
MR. WHARTON: That 's the concern. 

MR. MENTON: I t h i n k  we need t o  get Harold t o  do a 

b r i e f i n g  paper on tha t  one. 

CHAIRMAN JACOBS: This case i s  se t t i ng  many 

precedents. 

COMMISSIONER DEASON: While we're on t h i s ,  j u s t  a 

question. Who defines the term "witness''? Who makes tha t  

determination as t o  who i s  a witness? Is i t  t h i s  Commission, 
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or i s  i t  the par t ies who determine who a witness i s ?  

MR. MELSON: 1 assume - -  t h a t ' s  the construction o f  a 

par t i cu la r  Flor ida Rule o f  C i v i l  Procedure. 

whatever construction the courts have put on it. Because o f  

the way the term "witness" i s  used, i t  appears t o  me tha t  i t  

means a person who was - -  who was supposed t o  be here i n  person 

and couldn' t  be. But as I s i t  here today, I 'm not f a m i l i a r  

w i th  any jud i c ia l  interpretat ions o f  it. 

I assume i t ' s  

COMMISSIONER JABER: I j u s t  want t o  say, I th ink  we 

should get CLE c red i t  f o r  the l a s t  three days. 

MR. KORN: A witness i s  someone who intends t o  be a 

witness. 

MR. WHARTON: We1 1 , I 've had witnesses who d i d n ' t  

intend t o  be witnesses . 
MR. KORN: Voluntar i ly  or  invo lun tar i l y .  

MR. WHARTON: Yeah, there you go. 

CHAIRMAN JACOBS: So tha t  takes us f i n a l l y  then t o  

Mr. Skelton. 

MR. MELSON: M r .  Skelton, yes. Let me c a l l  him. And 

while he's coming t o  the stand, Commissioner Palecki , I d i d n ' t  

w r i t e  down the l a s t  question you asked tha t  we b r i e f ,  and I 

know i t w i l l  be i n  the t ranscr ip t ,  but can you t e l l  me one more 

time jus t  so 1 can w r i t e  i t  down? 

COMMISSIONER PALECKI : I 'm just  interested as t o  - - I 

think we heard from the Department o f  Community A f f a i r s  - -  
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MR. MELSON: Oh, the f i n a l i t y  - -  
COMMISSIONER PALECKI: - - tha t  they had not found the 

need ye t  f o r  the development, and whether or not tha t  should 

r e s u l t  i n  a deferral o f  our decision as opposed t o  not granting 

a c e r t i f i c a t e  fo r  e i ther  party. 

MR. MELSON: Sure. Thank you. 

COMMISSIONER DEASON: Excuse me. I j u s t  want t o  

understand the status o f  M r .  Forrester 's deposition. The 

par t ies have now agreed t o  put tha t  deposition i n  i n  i t s  

en t i re ty?  

MR. WHARTON: Let me address that .  

MR. MELSON: Nocatee had agreed w i th  Mr. Wharton t h a t  

i f  he preferred t o  do that ,  we would not object t o  it. We are 

also w i l l i n g  t o  go through and i d e n t i f y  the portions we 

a f f i rmat ive ly  want t o  put i n .  We were t r y i n g  t o  accommodate 

h i s  request t o  save time. 

MR. WHARTON: Yeah. As we looked a t  the schedule and 

the transcr ipts are due two weeks from today, which i s  p r e t t y  

fast ,  and the - -  obviously, t h i s  should be f i l e d  because it 

should be - - the red i rec t  should be because i t  should be p a r t  

o f  the t ranscr ipts.  I t  j u s t  was very d i f f i c u l t .  The schedule 

we f i n a l l y  came up wi th  l a s t  n ight ,  and tha t  I woke up a t  

6:OO a.m. th ink ing about, was t h a t  I had given them seven days 

or  so t o  decide what they want t o  do and given myself two days 

t o  do the pre f i led .  And I just t h ink  and what I would suggest 
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and what I have not discussed w i th  Mr. Menton and M r .  Korn have 

j u s t  heard about because M r .  Melson and I j u s t  discussed t h i s ,  

l e t ' s  j u s t  put i t  a l l  i n .  I th ink  i t ' s  f ine.  I ' v e  read tha t  

deposition several times. 

And then the p r e f i l e d  red i rect ,  I would f i l e  the day 

before the t ranscr ipts are due, so tha t  they can be 

incorporated i n t o  the t ranscr ip t  by the court reporter, and i f  

there i s  a motion pract ice a f t e r  that ,  the other side can go a t  

it. 

COMMISSIONER DEASON: Part ies - -  what I understand i s  

tha t  Mr. Korn, M r .  Menton may not have had a l o t  o f  time t o  

digest that .  But, Mr. Melson, you're i n  agreement w i th  that? 

MR. MELSON: I ' m  not sure I th ink  i t ' s  the best, but  

I ' m  i n  agreement w i th  i t  f o r  e f f i c iency  purposes , yes, s i r .  

MR. KORN: And, Commissioner, I th ink  I am, but i f  I 

could have j u s t  a few moments t o  th ink  about i t  and maybe even 

1'11 be able to ,  I 

can discuss it one 

occasion t o  look a t  the deposition, again, 

th ink,  put on the record our posi t ion.  

COMMISSIONER DEASON: Perhaps we 

f inal  t ime  before we conclude t o  make sure 

issue. 1 

MR. KORN: 

j us t ,  you know, wasn't expecting tha t  surprise. 

MR. WHARTON: We1 1, w e ' l l  work i t  out today? 

CHAIRMAN JACOBS: Yes. 

MR. KORN: Oh, yeah, I th ink  so. 

I don' t  t h ink  i t ' s  go ng t o  be a major 
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CHAIRMAN JACOBS: Yes. Very well .  You may proceed, 

Mr. Melson. 

H. JAY SKELTON 

was recal led as a witness on behalf o f  Nocatee U t i l i t y  

Corporation and, having been previously sworn, t e s t i f i e d  as 

f o l l  ows : 

DIRECT EXAM1 NATION 

BY MR. MELSON: 

Q M r .  Skelton, you understand you are s t i l l  understand 

oath? 

A Yes, I do. 

Q Have you prepared and f i l e d  Intervenor d i r e c t  

testimony dated March 17, 2000 consist ing o f  four pages? 

A I have. 

Q 
t e s t  i mony? 

Do you have any changes o r  corrections t o  tha t  

A I do not. 

Q I f  I were t o  ask you the same questions today, would 

your answers be the same? 

A Yes. 

MR. MELSON: I ' d  ask tha t  Mr. Skelton's Intervenor 

d i rec t  testimony be inserted i n t o  the record as though read. 

CHAIRMAN JACOBS: Without objection, show 

Mr. Skelton's Intervenor d i r e c t  i s  entered i n t o  the record as 

though read. 
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BY MR. MELSON: 

Q You had attached t o  that testimony one exhibi t ,  a 

map, marked as HJS-3; i s  that  correct? 

A Yes. 

MR. MELSON: M r .  Chairman, I ask that the map, HJS-3, 
be marked as Exhibit 37. 

CHAIRMAN JACOBS: 
(Exhibit 37 marked f o r  ident i f icat ion.)  

Show i t  marked as Exhibit  37. 
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Q *  

A. 

Q -  

A. 

Q. 

A. 

Q -  

A. 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

INTERVENOR DIREXT TESTIMONY O F  

H. JAY SKELTON 

ON BEHALF OF 

NOCATEE UTILITY CORPORATION AND D D I ,  INC. 

DOCKET NOS. 990696-WS AND 992040-WS 

March 17, 2000 

Please state your name and business address. 

My name is H. Jay S k e l t o n .  My business address is 4310 

Pablo Oaks Drive, Jacksonville, Florida 32224. 

By whom are you employed and in what capacity? 

I am President of DDI, Inc .  I am also President of 

DDI's wholly-owned subsidiary, Nocatee Utility 

Corporation (NUC) . 
Have you previously filed direct testimony in support 

of NUC's certificate application in these consolidated 

dockets ? 

Yes. P 

What is the purpose of your intervenor direct 

testimony? 

The purpose of my testimony is to summarize some of the 

reasons that the Commission should deny Intercoastal's 

application for a certificate to serve t h e  a r e a  t h a t  

makes up the Nocatee development and some adjacent  land 
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in St. Johns County that is owned by affiliates of DDI 

but is not planned f o r  development. This testimony is 

offered both on behalf of DDI, Inc. which (through a 

wholly-owned affiliate) owns a l l  of the land within the 

boundaries of Nocatee and on behalf of NUC, which is 

our subsidiary that has filed its own application to 

serve the Nocatee development. 

Have you had your engineers prepare a map which shows 

the land holdings of DDI, Inc. and related parties in 

the vicinity of the Duval/St. Johns County line? 

Yes, I have attached a copy of that map to this 

testimony as Exhibit ( H J S - 3 ) .  In addition to the 

DDI/Estuary/Davis family land holdings, this map also 

shows the Nocatee development, Intercoastal's existing 

service territory, and Intercoastal's requested service 

territory extension. The boundaries of NUC's proposed 

service territory are the same as the boundaries of  t h e  

Nocatee development. 

Is there a need f o r  service in the portion of 

Intercoastal's proposed service territory that consists 

of DDI/Estuary/Davis family lands in St. Johns County 

outside of the Nocatee development? 

Absolutely not. There are no p lans  to develop the 

lands owned by DDI and its related parties that fall 

outside of the boundaries of Nocatee. Thus there is no 
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foreseeable need for utility service to these lands. 

In this situation, no one should be granted a 

certificate to serve these areas. 

Q. Is there a need for water, wastewater and reuse service 

fo r  the  Nocatee development? 

A. Yes. As I stated in my direct testimony, utility 

service will be needed beginning in 2001 to serve the 

Nocatee development. That service will have to be 

expanded in phases to meet growth over a period of 

approximately 25 years. 

Q. Does DDI want the Nocatee development to receive 

utility service from Intercoastal? 

A. No. DDI wants to receive service from NUC. When 

Intercoastal filed an application with St. Johns County 

in March 1999 for a certificate to serve the St. Johns 

County portion of the Nocatee development, DDI 

intervened and successfully opposed that application. 

Nothing has happened since that time to change our 

position that NUC is better qualified than Intercoastal 

to provide service to Nocatee. 

Q. Why does DDI not want Intercoastal to serve the area? 

A. There are several reasons. 

As landowner, we have instructed the developer and 

our consultants that the plans for development of 

Nocatee must reflect a high degree of environmental 
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sensitivity. We have been advised that by retaining 

control over utility planning and operations, we are in 

the best position to ensure that our environmental 

goals are realized. As Mr. Miller will testify in more 

detail, there are at least two important ways in which 

Intercoastal's plan of service is inferior to NUC's 

plan of service. First, Intercoastal's plan involves 

the construction of on-site water and wastewater 

treatment facilities, rather than having those 

facilities located off-site. Second, unlike NUC, 

Intercoastal does not have a source of reuse sufficient 

to meet the irrigation needs of the development, 

particularly in the early years. 

In addition, DDI believes it is important to 

ensure that utility service is available on a timely 

basis in quantities that meet the needs of Nocatee. I 

know that DDI has the financial strength to see that 

these needs are met through NUC. We do not have the 

same degree of confidence in Intercoastal's ability to 

satisfy these needs over the long term. 

Does that conclude your intervenor direct testimony? 

Yes. 
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BY MR. MELSON: 

Q M r .  Skelton, over the past few days there have been 

some questions from the Bench about the obl igat ion i n  the 

development order - - or  the source o f  an ob1 iga t ion  t o  reuse 

water w i th in  the Nocatee development. I believe those 

questions came pr imar i l y  from Chairman Jacobs. Could you 

b r i e f l y  explain what the reuse obl igat ion i s  and what i t s  

source i s ?  

A Well, I r e a l l y  need t o  give a 1 i t t l e  background, and 

I w i l l  t r y  t o  be as b r i e f  as possible. 

MR. WHARTON: 

Is t h i s  something you asked fo r ,  o r  are we about t o  

I apologize fo r  in te r rup t ing  the 

witness. 

go i n t o  some new l i v e  testimony? I ' m  not sure what we're doing 

r i g h t  here. 

CHAIRMAN JACOBS: I had asked questions about how 

would developers be held accountable t o  extend the reuse 

fac i  1 i t i e s .  

MR. WHARTON: Does t h a t  mean you're going t o  ask a 

question, though, l i k e  the Commissioners always do, or t ha t  

we're going t o  have a new d i r e c t  1 i v e  presentation? 

MR. MELSON: Commissioner Jacobs, my only attempt i s  

t o  - -  
CHAIRMAN JACOBS: Well, f i r s t  o f  a l l ,  there was a 

representation yesterday t h a t  they would - -  when I asked a 

question, they d id  o f f e r  t o  provide an answer from one o f  t h e i r  
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witnesses. So I assume t h a t ' s  what t h i s  i s  i n  response to? 

MR. MELSON: Yes, s i r .  

CHAIRMAN JACOBS: Okay. 

Well, I need t o  give a l i t t l e  background on the whole A 

DRI  process. A landowner/developer does come up w i th  a plan 

f o r  development o f  regional impact and submit t ha t  t o  various 

agencies and governmental bodies. And so the plan i s  i n i t i a l l y  

developed by the developer, and then i t ' s  commented on several 

times w i th  various agencies. I n  our case, we had two comment 

l e t t e r s .  And so during the process o f  developing our plan, we 

meet w i th  a l o t  o f  governmental o f f i c i a l s  and get t h e i r  input. 

And on the reuse o f  water, i t  was i n  a meeting - -  
wel l ,  f i r s t  o f  a l l ,  t ha t  was one o f  the plans - -  one o f  the 

items i n  the plans we put f o r t h  as par t  o f  our environmental 

e th ic  t o  do the th ing  r i g h t ,  l i k e  g iv ing up the 26,000 acres 

along the Intracoastal Waterway fo r  a preserve, the 7,000 acres 

o f  greenlands tha t  w i l l  be preserved, and it was also our idea 

t o  have 100 percent reuse o f  water.  I n  discussing tha t  w i th  a 

number o f  people, one o f  which was Henry Dean, who i s  the 

executive d i rec to r  o f  the S t .  Johns River Water Management 

D i s t r i c t ,  he said t h a t  would be an absolute necessity f o r  him 

t o  approve Nocatee. 

I w i l l  a lso t e l l  you tha t  i n  t a l k i n g  w i t h  the County 

Commissioners i n  S t .  Johns County - -  by the way, the vote was 

three t o  two i n  favor o f  Nocatee. The three t h a t  voted i n  
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favor o f  us said reuse was necessary. 

D R I  process i s  very complicated. 

comes under sc ru t iny  by so many agencies. 

I w i l l  t e l l  you t h a t  the 

I t ' s  very lengthy, and i t  

CHAIRMAN JACOBS: But i t  sounds l i k e  the DRI  i s  not  

It sounds l i k e  going t o  be the process t h a t ' s  going t o  hold. 

the consumptive use process i s  going t o  be what i t  i s .  It i s  a 

DRI?  Okay. Go ahead. I ' m  sorry. 

THE WITNESS: The Nocatee development i s  a 

development o f  regional impact. I t ' s  the  most s t r ingent  type 

o f  development a landowner/developer can do. I could have 

developed t h a t  property without a DRI;  I would not have had t o  

spend $100 m i l  1 i o n  on road improvements outside the 

development. There are a l o t  o f  th ings I would not have had t o  

have done, but the Davis fam i l y ,  through t h e i r  ownership and 

D D I ,  asked t h a t  I not t r y  t o  maximize p r o f i t s ,  but  rather I t ry  

t o  optimize the development so i t  would be a win-win s i t u a t i o n  

f o r  the community as wel l  as f o r  DDI,  the landowner. And 

t h a t ' s  what we've done. We made the  concession o f  the 

preserve. We made the  concession - - 

MR. WHARTON: M r .  Chairman, I object  a t  t h i s  po int .  

This i s  not  - -  i t ' s  a speech about the  development. It i s  no t  

the answer about the  reuse. 

CHAIRMAN JACOBS: If  you would, Mr. Skelton, walk me 

through how - -  what process imposes the  ob l iga t ion  on 

developers t o  extend reuse in f ras t ruc tu re  i n t o  the res ident ia l  . 
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And I th ink  I understand f o r  the commercial, or a t  leas t  f o r  

those t h a t  have t o  go get consumptive use permits, but I do not 

understand how the DRI  imposes on Nocatee the requirement t o  

extend reuse infrastructure.  

THE WITNESS: I w i l l  be b r i e f .  The D R I  i s  a plan. 

It has t o  be approved by the Water Management D i s t r i c t ,  by the 

County Commissioners, which it was, but we were t o l d  by 

Henry Dean o f  the Water Management D i s t r i c t  and three County 

Commissioners, i f  we d i d n ' t  use 100 percent reuse, i n  other 

words, avoid d r i l l i n g  wel ls f o r  i r r i g a t i o n  on the property, 

tha t  our project  would not be approved. 

CHAIRMAN JACOBS: So there i s  some covenant, some 

provision, a condition i n  your DRI  - -  

THE WITNESS: Yes. 

CHAIRMAN JACOBS: - -  which imposes tha t  on the whole 

devel opment . 
THE WITNESS: Yes, s i r .  

CHAIRMAN JACOBS: And you now can impose t h a t  on 

every bui lder tha t  comes i n  t o  b u i l d  i n  tha t  development. 

THE WITNESS: Absolutely. You w i l l  not get a 

bu i l d ' ng  permit i f  you don ' t  comply. And i t ' s  two things. 

I t ' s  i n  the DRI which u l t imate ly  gets wrapped up i n  the 

development order which the County approves, and we were t o l d  

tha t  i t  has t o  be i n  there as a condi t ion o f  the development 

order, which i s  par t  o f  the D R I  and the approval process. And 
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i f  we t r y  t o  change tha t  today, I w i l l  t e l l  you we would get a 

f ive-zero vote i n  S t .  Johns County tha t  would t e l l  us we can ' t  

change tha t  100 percent reuse. 

MR. WHARTON: Objection. 1 move t o  s t r i k e  tha t  

testimony. That's pure speculation. 

MR. MELSON: I th ink  i t ' s  i n  for the weight you care 

t o  give it, Commissioner. 

CHAIRMAN JACOBS: It was speculation, but I don' t  

th ink  it was given t o  stand fo r  the t r u t h  o f  what was asserted. 

I n  fact ,  i t  was a conditional statement, tha t  i f  there were 

something t o  happen, so I w i l l  al low it. Okay. You may 

proceed. 

BY MR. MELSON: 

Q I've got one more I need t o  ask which i s  a fol low-up 

t o  a question t h a t  Commissioner Deason asked, and it re la tes t o  

potable water wel ls  on the property. I believe you asked an 

ea r l i e r  witness i f  there i s  a groundwater study t h a t  shows an 

abundant supply o f  water under Nocatee why no wel ls  on the 

property, and I th ink  Mr. Skelton can address t h a t  from a 

s imi lar  po int  o f  view. 

A There i s  a l o t  o f  water under Nocatee. The Nocatee 

area i s  a discharge area, but i t ' s  a p o l i t i c a l  and an emotional 

issue i n  S t .  Johns County. Again, we were t o l d  by - - i n  our 

discussions w i th  what we had t o  have i n  our plan t o  have i t  

approved, three County Commissioners t o l d  us t h a t  they could 
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not approve our plan i f  we were going t o  put i n  place wells on 

the property - -  
MR. WHARTON: Objection. I object t o  the hearsay 

I f  t h i s  would have been p re f i l ed ,  nature o f  t h i s  testimony. 

i t ' s  something I could have checked out, something I could have 

asked B i l l  Young about i n  the deposition tha t  d i d  not come i n .  

This i s  l i v e  testimony. I t ' s  not been pre f i led .  I t ' s  hearsay. 

The head o f  the S t .  Johns Water Management D i s t r i c t  t o l d  me 

t h i s ,  the County Commissioners t o l d  me t h i s ,  none o f  i t  has 

been pre f  i 1 ed . 
CHAIRMAN JACOBS: A l o t  o f  conditions being - - been 

mentioned here, Mr. Melson. Why don ' t  we s t i c k  t o  what 

M r .  Skeleton's experience was and how the requirement - - how 

the po l i cy  decision was reached. And I'll defer t o  

Commissioner Deason as t o  - - 
COMMISSIONER DEASON: Well, l e t  me j u s t  say t h i s .  I f  

t h i s  i s  f o r  my benef i t ,  i t concedes. And i f  I want t o  pursue 

anything further,  I w i l l  ask the question d i r e c t l y  myself. 

MR. MELSON: Thank you. 

BY MR. MELSON: 

Q I n  tha t  case, Mr. Skelton, l e t  me ask you i f  you 

would b r i e f l y  summarize your Intervenor testimony tha t  has 

perviously been inserted i n t o  the record. 

A My Intervenor testimony summarizes the reasons tha t  I 

believe the Commission should deny Intercoastal ' s  application. 
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15,000 acre Nocatee development, 

icat ion covers approximately 10,000 

additional acres owned by other Davis family interest  i n  

S t .  Johns County, and there i s  absolutely no need fo r  service 

now or i n  the future i n  those approximately 10,000 acres. This 

additional area i s  part  o f  the Davis family D-DOT Ranch, and 

the land w i l l  not be developed i n  our l i fe t ime.  We make a l l  o f  

our plans t o  preserve that land i n  i t s  natural state the way it 

i s  now forever, i f  we can do that. 

For the Nocatee development, Intercoastal ' s 

application i s  simply i n fe r i o r  t o  our plan t o  serve through 

Nocatee U t i  1 i t y  Corporation. Our other witnesses w i  11 t e s t i  fy 

about the detai 1 s o f  Intercoastal s appl icat ion.  From my 

perspective, the major f l a w  wi th Intercoastal 3 application i s  

the i r  plan t o  put new u t i l i t y  plants i n  the middle o f  Nocatee 

and the i r  i n a b i l i t y  t o  provide 100 percent reuse t o  meet our 

i r r i ga t i on  needs. 

u t i l i t y ,  par t icu lar ly  one whose financial strength which 

appears t o  be undercapitalized, does not begin t o  compare t o  

ours. I t  w i l l  make it much harder f o r  us t o  ensure that 

u t i 1  i t y  services are provided when and where needed over a 

25-year development horizon and harder fo r  us t o  ensure that 

those services are provided i n  a way that  meet our standards 

f o r  envi ronmental sens i t iv i ty .  This concl udes my summary. 

I n  addition, dealing wi th a th i rd-par ty  

MR. MELSON: M r .  Skelton i s  tendered f o r  cross. 
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CHAIRMAN JACOBS : Mr . Menton. 

MR. MENTON: No questions. 

CHAIRMAN JACOBS: Mr. Korn. 

MR. KORN: Just a couple o f  questions. 

CROSS EXAMINATION 

BY MR. KORN: 

Q Mr. Skelton, the philosophy o f  the developer i n  

determining tha t  new plants fo r  water and wastewater were not 

t o  be s i t ed  w i th in  the Nocatee development, what was the 

rat ionale o f  the developer i n  determining tha t  t ha t  was a 

s ign i f i can t  factor t o  be considered? 

A Well, t ha t  was a l l  t i e d  up i n  100 percent reuse and 

not d r i l l i n g  any water wells for i r r i g a t i o n  on the property, 

and t o  some extent, the problems tha t  we're experiencing i n  

Sawgrass w i th  the sewer p lant  - -  
MR. WHARTON: Objection. This i s  outside the scope 

o f  rebuttal .  There's nothing i n  h i s  rebut ta l  about th i s .  

CHAIRMAN JACOBS: Sustai ned. 

MR. KORN: If I might, M r .  Chairman. Spec i f i ca l l y  a t  

Page 4, Lines 7 through 9, he's t a l k i n g  about the - -  tha t  

Intercoastal ' s p l  an f o r  construction o f  on- s i t e  water and 

wastewater treatment f a c i l i t i e s ,  which was one o f  the things 

tha t  he's described as forming the basis f o r  t h e i r  - -  
MR. WHARTON: 

MR. KORN: Thank you. I have nothing fur ther  o f  the 

I'll withdraw the objection. 
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witness. 

CHAIRMAN JACOBS: Very wel l .  Mr. Wharton. 

CROSS EXAMINATION 

BY MR. WHARTON : 

Q S i r ,  i n  the response t o  Mr. Melson's question p r i o r  

t o  your giv ing your summary, you talked about Water Management 

D i s t r i c t  approval . Now, neither the Nocatee developer nor the 

Nocatee U t i l i t y  Corporation i s  applying or  intends t o  apply fo r  

any consumptive permits, does it? 

but they approve other things i n  connection w i th  A No , 

the D R I  . 
Q But 

A We1 

you've got your DRI; r i g h t ?  

, as i t  was pointed out e a r l i e r  today, there has 

been a challenge by the Flor ida W i l d l i f e  Federation, and t h a t ' s  

not a governmental agency, but i t  has f i l e d  an administrat ive 

challenge t o  our DRIs. 

Q Since you mentioned tha t ,  t e l l  us about that .  

a1 legations have they made? 

A I r e a l l y  can ' t  t e l l  you that .  I have not  had 

read the i  r compl a i  n t  . 
Q I s  i t  f a i r  t o  say tha t  t h e i r  complaint i s  t a i  

What 

time t o  

ored 

toward t h e i r  concern f o r  the environmental considerations o f  

the project? 

A I r e a l l y  can ' t  answer t h a t  because I haven't read 

t h e i r  complaint. 
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Q Would you guess tha t  j u s t  based on t h e i r  name? 

MR. MELSON: Objection. 

A No, I would not. 

Q Would you defer t o  Mr. M i l l e r ,  Mr. Doug M i l l e r ,  as t o  

why or how the development orders wound out w i th  the conditions 

they did? 

A Not necessarily. I th ink  I can respond t o  tha t .  

Q I s n ' t  it t rue  tha t  the conditions about reuse and 

on -s i t e  plants are i n  the development orders because you 

offered them as conditions i n  the applications f o r  development 

approval ? 

A That's p a r t l y  correct. We d i d  up f ron t  lead the way 

on a number o f  environmental issues, but as I mentioned i n  my 

testimony e a r l i e r ,  tha t  also became a requirement by the Water 

Management D i s t r i c t  for t h e i r  support and approval. They said 

we had t o  commit t o  tha t  and 1 i v e  up t o  our commitment, and we 

couldn't  back o f f  o f  that .  

Q Do you know whether t h a t ' s  required by any 

administrative code r u l e  o f  the Water Management D i s t r i c t ?  

A No, I don' t  know. But I know you've got t o  get t h e i r  

approval, and you've got t o  do things somewhat the way they 

want i t  done, or you don' t  get t h e i r  approval 

Q Do you know whether t h a t ' s  required by any wr i t t en  

pol icy  o f  the Water Management D i s t r i c t ?  

A I do not. 
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Q Do you know whether t h a t ' s  required by any past order 

o f  the Board o f  the Water Management D i s t r i c t ?  

A I do not. 

Q You t a l k  a l i t t l e  about Intercoastal,  s i r ,  i n  your 

rebut ta l .  

experience or expertise wi th  regard t o  other 1 arge developments 

working w i th  pr ivate u t i l i t i e s  t h a t  aren ' t  re la ted part ies? 

I s n ' t  i t  t rue tha t  you don ' t  have any knowledge or 

A 

Q 

I ' v e  never done tha t  before, i f  t h a t ' s  what you mean. 

So you don' t  have any knowledge or experience or 

expert i  se i n  tha t  area? 

A Well, you're going t o  have t o  explain a l i t t l e  b i t .  

I have business experience. 

t o  see In tercoasta l 's  f inancial  condit ion and t h e i r  lack o f  

capi ta l  and being undercapi t a l  i zed i n  my viewpoi n t  . 

I have a l o t  o f  f inancial  a b i l i t y  

Q I ' m  re fe r r i ng  t o  the testimony you gave about your 

concern about the integrated p l  anni ng aspects o f  i t  . 
A Well, I ' m  s t i l l  not sure I understand your question. 

Q Okay. Do you reca l l  t h a t  I took your deposition on 

July 25th, 2000? 

A Yes, I do. 

Q And on Page 15, Line 22 thereof, do you reca l l  t h i s  

exchange : 

Question: Do you have any knowledge or  experience or  

expertise on past o r  p r i o r  developments i n  the s tate o f  

Florida? Le t ' s  say, large developments and t h e i r  experience 
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working with private utilities. 
Answer: I do not. 

A And that is correct. 
Q Okay. You're not able to quantify what negative 

impact might be visited on the development if Intercoastal were 
granted that territory, are you? 

A At this moment I'm not. I could, but I can't at this 
very second. 

Q It's your belief, isn't it, that the harm in 
Intercoastal certificating those territories which you claim 
are not slated for development - - so we're tal king about the 
other related lands - - i s  that if Intercoastal has it, then you 

can't have it if you change your mind? 
A Not necessarily. That's not the only - -  the main 

reason is, I don't want Intercoastal ' s  facilities on land 
that's never going to be developed. And i t ' s  not planned t o  be 
developed, and we don't want facilities on there. We're trying 
t o  keep it in a pristine, natural area. 

Q Sir, do you recall that I took your deposition on 
July 25th, 2000? 

A I sure do. 

Q And on Page 12 thereof, do you recall this exchange: 
Answer: Well, i f  it's not going t o  be developed, I 

don't know why Intercoastal wants to have it certified for 
their territory. And by the same token, i f  they want it 
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c e r t i f i e d ,  even though i t ' s  never going t o  be developed, I 

guess I would j u s t  as soon have i t  c e r t i f i e d  f o r  me. 
Question: What s the harm? 

Answer: Well, the harm i s ,  i f  you have it, I can ' t  

have i t  i f  I change my mind. 

Do you stand by tha t  testimony? 

A Absolutely. 

Q There are no deed res t r i c t i ons  tha t  would p roh ib i t  

the development o f  the property you say i s  not slated f o r  

development, are there? 

A That's correct. 

Q And there aren ' t  any conservation easements on tha t  

property e i ther ,  are there? 

A There i s  not. 

Q S i r ,  i s  i t  f a i r  t o  say tha t  before the Nocatee 

development was pub1 i c l y  announced tha t  the pos i t ion  o f  the 

1 andowner was tha t  the property woul dn ' t be devel oped? 

A No, t h a t ' s  not correct. 

Q You weren't quoted i n  the paper or  indiv idual  s 

representi ng DDI  weren ' t quoted i n the paper sayi ng exact1 y 

tha t  i n  the Flor ida Times Union? 

A About Nocatee? 

Q Right. 

A No, not t ha t  I saw. 

Q Not tha t  you r e c a l l ?  
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A No, s i r .  

MR. WHARTON: That's a l l  I have. 

CHAIRMAN JACOBS: S t a f f .  

MS. CIBULA: S t a f f  has no questions. 

CHAIRMAN JACOBS: Commissioners. 

COMMISSIONER PALECKI: I have j u s t  a couple o f  

questions. We have heard a l o t  o f  testimony over the l a s t  few 

days tha t  tha t  green-hatched area w i l l  never be developed, not 

i n  our l i f e t ime .  We have also heard testimony from 
Intercoastal tha t  they are f rust ra ted because they are 

landlocked, and they don ' t  have any room t o  expand. And I ' d  

l i k e  t o  ask you a hypothetical question. 

I f  the Nocatee development was c e r t i f i e d  t o  Nocatee 

J t i l i t i e s ,  would you agree t o  allow Intercoastal the 

green-hatched area so tha t  they d i d  have i n  the fu ture some 

room t o  expand? And I ' m  asking you t h a t  question based upon 

the representation tha t  i t ' s  not going t o  be developed anyway, 

and tha t  would only be f a c i l i t i e s  i n  the locat ion i f  i t  was 

devel oped. And i f i t  wasn ' t devel oped, then Intercoastal could 

never put any f a c i l i t i e s  i n  the locat ion.  

THE WITNESS: I would f i n d  tha t  very acceptable. 

COMMISSIONER PALECKI: So you would agree tha t  i f  i t  

Mas developed, t h a t  i t  would be okay w i th  you i f  Intercoastal 

served tha t  green- hatched area? 

THE WITNESS: Yes, s i r .  
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COMMISSIONER PALECKI : Thank you. 

COMMISSIONER DEASON: I'm a l i t t l e  hesitant, but I 

guess I'll pursue t h i s  a l i t t l e  b i t .  The fac t  tha t  there are 

adequate water resources on the Nocatee development s i t e  and 

the f a c t  tha t  the developer decided t o  go forward w i th  a 

proposal which would not require on -s i t e  f a c i l i t i e s ,  I'm asking 

your opinion. 

you would not get authorization t o  develop i f  you had on -s i t e  

f a c i l i t i e s ,  or  i t  j u s t  made it easier f a c i l i t a t e d  ge t t ing  the 

necessary approval? 

Is your opinion tha t  the s i t e  would not be - -  

THE WITNESS: Well, the Nocatee i s  i n  a water caution 

area notwithstanding the fac t  there's a l o t  o f  water. 

discharge area. It has a l o t  o f  water underground which we 

v e r i f i e d  wi th  our study. But we were t o l d  by three County 

Commissioners tha t  there's no way they would approve us pu t t i ng  

wells on the Nocatee property t o  furn ish our own water. So i t  

was an approval process concession. We th ink  - -  

It's a 

COMMISSIONER DEASON: Let me ask you t h i s ,  and t h i s  

may be a legal question, and i f  you're not comfortable 

answering, t h a t ' s  f ine.  But as a landowner, don ' t  you have 

cer ta in  r i gh ts  t h a t  even i f  a County Commission said, we don ' t  

th ink i t ' s  p o l i t i c a l l y  popular, so we're going t o  deny you, 

don' t  you have some type o f  a r i g h t  t o  have t h a t  appeal t o  some 

higher authority? 

THE WITNESS: We probably could have, but it j u s t  
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wouldn't have been worth i t  t o  us t o  do that.  

you'd j u s t  give me a second. We made a decision when we went 

forward wi th  t h i s  when we met w i th  a l l  the regulatory agencies. 

We said - -  we presented a plan - -  i f  you don' t  l i k e  it, t e l l  

us, and we're going t o  go away. We w i l l  f i g h t  the no-growthers 

who don ' t  want any growth; notwithstanding, t h i s  i s  

well -planned growth and good growth, i n  our opinion. But i f  

DEP, the Water Management D i s t r i c t ,  Northeast Flor ida Regional 

Planning Council, the Wi ld l i f e ,  Fish and Game, i f  a l l  o f  those 

fo lks  had objected t o  our plan, there would be no Nocatee. 

We're not going t o  do b a t t l e  w i th  s ta te regulatory agencies. 

We're j u s t  not going t o  do that .  That 's not our way o f  doing 

business. 

I might add, i f  

We w i l l  f i g h t  people t h a t  we th ink  are wrong and 

don ' t  want us t o  do something j u s t  because they don' t  want us 

t o  - - they want t o  look a t  our trees, so t o  speak. But we d i d  

not th ink  i t  was worth it t o  upset the County Commissioners by 

t r y i n g  t o  d r i l l  wel ls t o  furn ish water t o  Nocatee. 

COMMISSIONER DEASON: Did the Water Management 

D i s t r i c t  t e l l  you tha t  you could not d r i l l  wel ls  on-s i te? 

THE WITNESS: They d i d  not t e l l  us tha t ,  no. I don ' t  

reca l l  them t e l l i n g  us that .  

COMMISSIONER DEASON: Okay. Thank you. 

CHAIRMAN JACOBS : Mr . Me1 son . 
MR. MELSON: One red i rec t  . 
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RED1 RECT EXAM I NATION 

BY MR. MELSON: 

Q I ' m  going t o  go back t o  your deposition tha t  

Mr. Wharton read from e a r l i e r  and read one question and answer 

tha t  he asked a t  tha t  time and the succeeding question and 

answer tha t  he asked a t  tha t  time but d i d  not read t h i s  

morning. 

What ' s the harm? 

Answer: Well, the harm i s ,  i f  you have it, I can ' t  

have i t  i f  1 change my mind. 

Question: But so t o  the extent - -  so i n  other words, 

even i f  Intercoastal was awarded the a b i l i t y  by the Public 

Service Commission t o  serve Nocatee, you would - - 
CHAIRMAN JACOBS: M r .  Melson, would it be bet ter  t o  

have your witness read t h i s  i n t o  the record? 

MR. MELSON: I th ink  h e ' l l  remember saying it. 

CHAIRMAN JACOBS: Okay. 

BY MR. MELSON: 

Q - -  you would s t i l l  want t o  hold tha t  other piece o f  

property so tha t  you might put your own u t i l i t y  there some day? 

Answer: No. I want t o  keep i t  i n  i t s  natural state, 

so i t  can never be developed. 

Do you reca l l  g iv ing  those questions and answers? 

A Yes, s i r ,  I do. 

Q And i s  t ha t  s t i l l  the pos i t ion today? 
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A Yes, s i r .  

MR. MELSON: That's a l l .  

CHAIRMAN JACOBS: Very we1 1 . Exhibi ts . 
MR. MELSON: Hang on. Move 37. 

CHAIRMAN JACOBS : Without objection, show Exhi b i  t 37 

i s  admitted i n t o  the record. 

(Exhibit  37 admitted i n t o  the record. ) 

CHAIRMAN JACOBS: Thank you. You're excused, 

Mr. Skelton. 

(Witness excused. 1 

CHAIRMAN JACOBS: How much cross do you th ink  y o u ' l l  

have f o r  Mr. M i l l e r ?  

MR. WHARTON: Not very long. 

CHAIRMAN JACOBS: Okay. Why don ' t  we go ahead and do 

h i m  before we break f o r  lunch then? 

MR. MELSON: C a l l  M r .  Doug M i l l e r .  Commissioner, 

could we have about a f ive-minute comfort break? Unless i t ' s  

going t o  be very, very short. 

MR. WHARTON: I t ' s  going t o  be less than ten 

questions. 

MR. MELSON: Okay. Fine. 

CHAIRMAN JACOBS: Sounds reasonable . 
(Transcript continues i n  sequence w i th  Vol ume 7.) 
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