BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

IN RE: Gulf Power Company’s petition for
approval of purchased power arrangement
regarding Smith Unit 3 for cost recovery
through recovery clauses dealing with
purchased capacity and purchased energy.
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GULF POWER COMPANY'SRESPONSE TO FIPUG’S
MOTION SEEKING AN ORDER TO STRIKE SUPPLEMENTAL DIRECT
TESTIMONY ORTO CONTINUE THE HEARING AND EXTEND DATESFOR
INTERVENOR TESTIMONY

GULF POWER COMPANY (*Gulf Power”, “Gulf”, or the “Company”), by and through
its undersigned attorneys, hereby responds to the motion filed by the Florida Industrial Power
User’s Group (“FIPUG”) on August 3, 2001 and states:

1 Gulf requested that the Commission expedite a hearing to address the Company’s
petition in order to ensure that a favorable decision could be followed through the necessary next
step at the Federal Energy Regulatory Commission and Gulf could otherwise complete the
transaction in time to appropriately reflect the proposed purchased power arrangement in the
upcoming projection filings for the fuel and capacity cost recovery clauses. The Company aso
needs expedited treatment in case of an unfavorable decision on Gulf’s petition in order to ensure
that the Company is able to timely pursue arate case to incorporate Smith Unit 3 in Gulf’ s base
rates effective on or about the commercial in-service date of the new unit. In support of its
request for expedited treatment, Gulf filed its direct testimony on June 18, 2001;1 filed an

economic comparison of the two aternatives subject to arequest for confidential treatment on

1 Asindicated in its motion for expedited treatment, Gulf had originally hoped to have an
issue identification meeting as early as June 13 so that the issues would be identified prior to
Gulf’s proposed deadline for filing its direct testimony. Although the first of such meetings was
not held until July 19, Gulf chose to fileits direct testimony on its original schedule as part of its
commitment to provide information to interested parties on an expedited basis.



June 29, 2001;2 participated in numerous meetings with the Commission Staff and other
interested parties and responded to discovery requests submitted by the Commission Staff in 10
days or less;3 and, in response to questions raised by the Commission Staff and other interested
parties, Gulf also advanced its planned timetable for devel oping the various other agreements
that will allow Gulf to transfer Smith Unit 3 to Southern Power if the proposed purchased power
arrangement is ultimately approved.4 FIPUG now seeks to exclude these documents (the June
29 economic comparison and the various agreements to be executed as part of the transfer of
Smith Unit 3 ownership) from the hearing through its request that Gulf’s supplemental direct
testimony be stricken. Finally, in a series of meetings and correspondence, Gulf has worked with
the Commission Staff and interested parties in an effort to agree on the wording of issues the
parties want the Commission to consider in this case. Consistent with its petition, Gulf proposed
that there were three issues that would need to be addressed by the Commission at the hearing in
thiscase. Theorigina list of three issues proposed by Gulf has now been expanded to atotal of
19 issues, largely as aresult of FIPUG’ srequests. The most recent of these issue identification
meetings was held on the afternoon of July 31, 2001. Gulf’s supplemental direct testimony was

filed on the morning of August 1, 2001. Inits 13 pages of supplemental direct testimony by two

2 This document was submitted in response to an informal request received from the
Commission Staff on the afternoon of June 27, 2001.

3 Staff’s First Set of Interrogatories and Staff’s First Request for Production of
Documents were each dated July 10, 2001. Gulf’sresponsesto 18 out of 50 interrogatoriesin
Staff’s First Set of Interrogatories were served by letter dated July 12, 2001; Gulf’ s responses to
the remainder of Staff’s First Set of Interrogatories and the 15 document requestsin Staff’ s First
Request for Production of Documents were served by letter dated July 19, 2001.

4 Because the documents are only needed if a transfer of ownership will occur and such
transfer will occur only if Gulf’s petition for cost recovery of the proposed purchased power
arrangement is approved, Gulf had originally planned to prepare such documents only after
Commission approval of the proposed purchased power arrangement had been obtained. Due to
questions raised at an early meeting with Commission Staff and other interested parties and
subsequently at the June 25, 2001 agenda conference by at least one of the Commissioners, Gulf
agreed to move up the original timetable to ensure that such documents would be available for
review as part of the hearing that is now set for September 5, 2001.



witnesses, Gulf has ssmply attempted to respond to the expanded list of issuesidentified by
FIPUG, OPC and the Commission Staff so that the Commission would have evidence before it at
the hearing rather than simply argument of counsel that such issues exist and have not been
addressed. Gulf’sfiling of supplemental direct testimony is entirely consistent with the efforts to
expedite the decision processin this case. By filing its supplemental direct testimony at the
earliest date possible, Gulf has put the Company’ s response to certain of the new issues on the
record in an effort to satisfy parties’ concerns on these points and hopefully work towards a
stipulation regarding as many issues as possible by the time of the prehearing conference.>

2. FIPUG inappropriately complains that the filing of supplemental direct testimony
has impeded its ability to prepare any testimony it may file in this case, although it appears that
its consultants have only recently become involved. Dueto the nature of this case, there area
number of confidential documents that have been filed with the Commission pursuant to either a
request for confidential treatment or a notice of intent to file arequest for confidential treatment.
In order to provide FIPUG with access to such documents, Gulf has entered into a non-disclosure
agreement with John W. McWhirter, Jr. and Vicki Gordon Kaufman. Under the terms of such
agreement, neither Mr. McWhirter nor Ms. Kaufman could share access to such documents with
any consultants unless and until the consultants themselves signed the non-disclosure agreement
and agreed to be bound by its terms and FIPUG provided such signed documents to counsel for
Gulf. FIPUG's consultants, Jeffry Pollock or Kathryn E. Iverson, signed the non-disclosure
agreement on August 1, 2001 as evidenced by the notice received by undersigned counsel for
Gulf on August 2, 2001. (See Attachment A) FIPUG' sfirst formal discovery requests were
served on Gulf’s counsel by fax on August 3, 2001. (See Attachment B) Asaresult, it certainly

appears that the consultants' involvement in the case coincides with the date the supplemental

S For example, one of the new issues addressed in Gulf’s supplemental direct testimony
concerns the perceived problem of possible anendments to the purchased power agreement after
the Commission grants the request for approval set forth in Gulf’s petition. Asindicated in
Gulf’s supplemental direct testimony, Gulf commits that there will be no such amendments
without the prior review and approval of the Florida Public Service Commission.



direct testimony was filed. Under the schedule agreed to by Gulf as set forth in the Order
Establishing Procedure, Order No. PSC-01-1532-PCO-El, Gulf shortened the time frame for
responding to Staff’s discovery requests and shortened the time frame between the filing of
intervenor testimony and the date by which Gulf must file its rebuttal testimony in order to
preserve the maximum amount of time for the intervenors to prepare and file any testimony in
thiscase. Asaresult, FIPUG has more than two weeks to consider the 13 pages of supplemental
direct testimony before it must file its own testimony in this case on August 17, 2001. In
contrast, Gulf agreed to a schedule that provides four days for the Company to consider any and
all testimony that may be submitted by FIPUG, OPC and the Commission Staff before the
Company’ s rebuttal testimony is due on August 21, 2001. Under the circumstances, it would be
unreasonable to alow FIPUG’ s unsubstantiated claims of prejudice to either result in probative
evidence being excluded from consideration by the Commission or to deprive the Commission of
an opportunity to consider the proposed purchased power arrangement at all by delaying the
hearing beyond September 5, 2001.

3. There is amisconception held by several individuals participating in this case that
is highlighted by FIPUG’s motion. The misconception is that Gulf isfirst seeking authority to
transfer Smith Unit 3 to an affiliate company and then seeks approval of a power purchase
agreement regarding the output of the unit. To the contrary, Gulf’ s petition presents a proposed
purchased power arrangement regarding Smith Unit 3 to the Commission for approval as to cost
recovery through the Purchased Power Capacity Cost (“PPCC”) and Fuel and Purchased Power
(energy) cost recovery clauses. Only if the proposed purchased power arrangement is approved
would Smith Unit 3 be transferred from Gulf to Southern Power Company, an affiliate company
within the Southern electric system organized as an operating company providing wholesale
electric service. Thisdistinction is significant because the primary emphasis of Gulf’s proposal
is on the purchased power arrangement as a means of cost recovery for the costs of Smith Unit 3.
As detailed in the petition, such an arrangement positions Gulf and its customers to be able to

take advantage of changes in the wholesale market that are anticipated to occur during the next



ten years. The request for approval of the proposed purchased power arrangement and associated
recovery of costsis no different than any other power purchase contract subject to recovery
through the respective cost recovery clauses dealing with capacity and energy purchases. There
is no established minimum filing requirement associated with such agreements, nor is there any
established precedent regarding the specific alegations required to state a primafacie case for
relief in regards to cost recovery for such agreements. Thereis no established precedent for the
type and timing of testimony the Commission needs or expects in order to rule on a petition such
as Gulf’sin this case.

4. The ultimate issue in this case is whether the Commission wishes to commit
Gulf’ s customers to paying the carrying costs of Smith Unit 3 over the entire life of the unit or,
given the alternative, whether the Commission would prefer to secure the benefits of Smith Unit
3 over areasonable planning horizon and preserve an option for Gulf’s customers to be able to
take advantage of other opportunities that may appear at the end of ten years (with regard to
committed capacity) and twenty years (with regard to commitment to operate for voltage
support). The Commission is being asked to decide whether the option presented by Gulf
through the proposed purchased power arrangement is a reasonabl e response to the uncertainty
the future holds with regards to wholesal e el ectric power supplies. If the Commission decides
that such flexibility is prudent in these uncertain times, then it should approve the proposed
purchased power arrangement for cost recovery as requested in Gulf’s June 8, 2001 petition. If
the Commission decides that such flexibility is not desirable, then it should deny the petition, in
which case the Company will proceed with the more traditional rate base treatment of this
capacity as a Gulf-owned resource with the associated customer commitment to recovery of costs
associated with the unit through base rates over the life of the asset. In either case, such decision
should be made following an opportunity for the Commission to hear the evidence and

arguments presented by Gulf and other interested parties.



5. From the beginning of this case, Gulf has emphasized the need for an expedited
decision on the request in its petition. Consistent with the need for an expedited decision, Gulf
specifically requested a hearing before the Commission rather than follow a* proposed agency
action” process. Without the Commission’s decision to expedite a hearing in this case, Gulf
would be compelled to withdraw its proposal in order to pursue the more traditional rate base
treatment of this capacity as a Gulf-owned resource with the associated customer commitment to
recovery of costs associated with the unit through base rates over the life of the asset. Almost
from the beginning, FIPUG and others have attempted to deprive the Commission of an
opportunity to consider evidence in this case, either through opposition to an expedited hearing, a
motion to dismiss or now a motion to strike testimony. The proposed alternative to rate basing
Smith Unit 3 for the life of the unit would essentially be denied an opportunity for hearing before
the Commission if either alternative sought by FIPUG’ s motion were to be granted. Granting a
motion to strike testimony filed on August 1, 2001 would deprive the Commission of evidence
intended to respond to issuesidentified on July 31, 2001. The alternative motion to continue the
case and extend the time for intervenor testimony would, in essence, be adenial of the request for
an expedited decision in this case which is tantamount to adenial of a hearing. Those who seek
to tie the hands of the Commission by thwarting Gulf’s efforts to present a complete case to the
Commission should not be rewarded through either a continuance or the striking of legitimate

testimony.



WHEREFORE, Gulf Power Company respectfully requests that the Commission
deny FIPUG’ s motion and proceed to hearing on September 5, 2001 as contemplated by the
decision of the Prehearing Officer at the status conference on August 1, 2001 with al of Gulf’'s
prefiled direct and supplemental direct testimony intact.

Respectfully submitted this day of August 2001,
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