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CONSOLIDATED RESPONSE OF CALPINE ENERGY SERVICES, L.P.,
TO MOTIONS FOR PROTEGCTIVE ORDERS
Pursuant to Rule 28-106.204, Florida Administrative Code
(*"F.A.C.”), Calpine Energy Services, L.P. (“Calpine”), hereby files
this consolidated response to the motions for protective orders
filed in the above-styled proceedings by AES Coral (“AES”), Tampa
Electric Company (“TECO”), and Progress Ventures, Inc.
(“Progress”), collectively referred to herein as the “Movants.” 1In
summary, Calpine does not object to the issuance of protective
orders that will protect the bid information submitted by the
Movants in response to FPL’s August 13, 2001 Request for Proposals
(“RFP”). However, such protective orders should not be allowed to
impair, impede, or prejudice Calpine’s or any other intervenor’s
AUS ability to obtain any needed confidential information that may be
CAF —__~
gg&___,_ submitted in response to the new RFP contemplated in FPL’s motion
ggg . for abeyance filed herein on April 22, 2002.
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A, Calpine Does Not Object To Orders Protecting The Movants’
Confidential Information From Disclosure At This Time.

By their motions, the Movants seek various relief. AES seeks

a protective order prohibiting FPL from
producing any of AES’ Bid Proposals until all
the following conditions have been met: the
Commission rules on the Joint Motion for
Summary Final Order; the Commission has
determined the Intervenors have shown good
cause for obtaining access to such documents,
including showing why such documents are
necessary to prove their challenges in these
docket proceedings, and if any documents
continued [sic] in the proposal are to be
produced, that FPL and the Intervenors be
compelled to enter into a confidentiality
agreement that protects the interests of the
non-intervening bidders and is acceptable to
AES; and, finally, if AES’ Bid Proposals are
ordered to be produced, any such order should
also give AES access to proposals submitted by
all other bidders as well.

AES’ Motion at 6.1

TECO seeks “a protective order prohibiting FPL from producing
any of Tampa Electric’s highlighted Confidential Information to any
of the Intervenors.” TECO’s Motion at 6. Progress seeks “a
protective order prohibiting FPL from producing any of the
highlighted confidential information contained in [Progress’s] Bid
Proposals to any of the Intervenors.” Progress’s Motion at 6.

To avoid spending too much time addressing tangential matters,
Calpine simply states that it disagrees with many, if not most, of

the assertions made by the Movants regarding the purpose of

! The latter relief requested by AES -- being given access
to confidential information in the Intervenors’ bid proposals --
is already available to AES simply by signing the Confidentiality
Agreement already signed by FPL and four intervenors in these
dockets. See Note 2 below.



Calpine’s intervention in these dockets and the purpose and effect
of Calpine’s and Reliant’s Joint Motion for Summary Final Order.
The Movants’ basic request is simply that the Commission issue
orders that protect the highlighted confidential information in
their responses to FPL’s August 13, 2001 RFP from disclosure to
other bidders. Calpine’s interest in such information was as part
of the input data to FPL’s evaluation models by which FPL chose its
self-build Martin 8 and Manatee 3 options, which data is, at least
generically, necessary to Calpine’s ability to replicate and
evaluate FPL’s analyses, which remain at issue in these cases even
during the abeyance. However, Calpine has concluded that the
availability of FPL’s input data and the data of other bidders who
have signed a confidentiality agreement? will enable it to
accomplish this task without having all of the input data from all
of the bidders. Accordingly, Calpine does not object to the entry
of orders protecting the highlighted confidential information in
the responses of Progress, TECO, and AES to FPL’s August 13, 2001
RFP from disclosure to Calpine in these cases. Calpine’s
acquiescence to the issuance of such orders may not, however, be
construed as agreement that any future bid information should also

be treated as confidential.

2 Oon April 24, 2002, FPL, Calpine, Reliant Energy Power
Generation, Inc., Mirant Corporation, and South Pond Energy Park
LLC, filed a Joint Motion for Entry of Order Governing Handling
and Disclosure of Information Asserted to be Confidential. That
Joint Motion seeks the Commission’s approval of a confidentiality
agreement, referred to herein as “the Confidentiality Agreement,”
pursuant to which the above-named signatories would receive and
handle confidential information in these dockets.
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B. The Commission Should Act Now To Provide For The Orderly
Handling Of Confidential Information If And When These Need
Determination Proceedings Are Resumed.

The currently pending motions regarding the disclosure of
confidential information received in response to FPL’s August 13,
2001 RFP, which became part of the foundation for FPL’s selection
of its self-build options that are the subject of the above-styled
need determination proceedings, have already delayed FPL’'s
responses to legitimate discovery requests in these dockets.
However, in light of these cases being held in abeyance, and in
light of sufficient information (the EGEAS model, input data for
the EGEAS model regarding the proposals submitted by Calpine and
other RFP respondents who have agreed to the Confidentiality
Agreement, and the Sedway model and its inputs) being made
available during the abeyance pursuant to the Confidentiality
Agreement, ﬁhis delay 1is not particularly troublesome or
problematic at this time.

However, this raises important issues regarding the further
processing of these need determination cases. In the event that
FPL selects one or more self-build options at the conclusion of its
new RFP process and then files or re-files need determination cases
for those options on July 16, 2002, a new round of similar
confidentiality disputes in the new (or resumed) proceedings could
result in Calpine and other Intervenors being unable to obtain
needed discovery materials and prepare their cases in the time
available under the currently proposed procedural schedule.
Realistically, if FPL were to re-file on July 16, with a motion for
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approval of a confidential protective order or confidentiality
agreement filed a few days later, a flurry of motion practice like
that already filed herein would likely postpone the resoiution of
confidentiality issues and the disclosure of needed information to

the Intervenors until only a few days remained before their

testimony was due.

Accordingly, Calpine respectfully suggests that the
Commission, acting collegially or through the Prehearing Officer,
as the Commission deems appropriate, should take appropriate and
timely action to establish the procedures by which confidential
information will be handled in these dockets if and when they

resume. Calpine would suggest that the Prehearing Officer and the

Commission consider the following:

1. Requiring FPL to notify all those to whom it has sent the new
RFP materials that there is a reasonably high probability that
the Commission will act to require disclosure of their
confidential information, pursuant to a protective order of
the Commission, to intervenors in these dockets or in any new
dockets that may arise from FPL’s new RFP.

2. Publishing notice in the Florida Administrative Weekly, the
Southeast Power Reporter, and Megawatt Daily of the
Commission’s intention to receive, hear argument on, and rule
on motions for protective orders, motions for approval of a
confidentiality agreement, and any similar motions pursuant to
a set schedule.

3. Provide actual notice of these activities to all entities who
obtain the new RFP materials from FPL.

4, Set the schedule for these activities such that any initial
order of the Prehearing Officer can be issued far enough in
advance of July 16, 2002, to allow for the filing and
disposition of any motions for reconsideration of such order
before July 16, so as not to delay the orderly processing and
preparation of the parties’ cases if FPL should re-file need
determinations for self-build options on that date.



WHEREFORE, Calpine Energy Services, L.P., respectfully states
that is does not object to the entry of orders protecting the
highlighted confidential information submitted by the Mévants in
response to FPL’s August 2001 RFP from disclosure. However,
Calpine’s acquiescence to the issuance of such orders cannot be
construed as consent to the entry of similar orders regarding
future responses to FPL’s new RFP, and Calpine expressly reserves
its rights to seek such information through discovery in any new or
re-instituted proceedings in these or other dockets. Calpine also
respectfully suggests that the Commission or the Prehearing Officer
assigned to these dockets should establish procedures by which
confidentiality issues regarding responses to FPL’s new RFP will be
resolved in a timely way that will allow any future proceedings
herein to go forward without delay.

Respectfully submitted this 1st day of May, 2002.

Robert Scheffel Wrfi/ght — <] N
Diane K. Kiesling

John T. LaVia, II

Landers & Parsons, P.A.

310 West College Ave. (ZIP 32301)
Post Office Box 271

Tallahassee, Florida 32302
Telephone (850) 681-0311
Telecopier (850) 224-5595

Attorneys for Calpine Energy
Services, L.P.



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
has been furnished by hand delivery (*), or U.S. Priority Mail, on
this 1° day of May 2002, to the following:

Martha Carter Brown, Esqg.*

Mary Ann Helton, Esqg.

Lawrence Harris, Esqg.

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Jack Shreve, Esqg.*

Office of Public Counsel
c/o Florida Legislature

111 W. Madison St., Rm. 812
Tallahassee, FL 32399-1400

Charles A. Guyton, Esqg.*
Steel, Hector & Davis, LLP
215 South Monroe Street
Suite 601

Tallahassee, FL 32301

John T. Butler, Esqg.

Steel Hector & Davis, LLP

200 8. Biscayne Blvd., Suite 4000
Miami, FL 33131-2398

Mr. William G. Walker, III*
Vice President

Florida Power & Light Company
215 8. Monroe Street, Suite 810
Tallahassee, FL 32301-1859

R. Wade Litchfield, Esqg.
Florida Power & Light Company
700 Universe Boulevard

Juno Beach, FL 33408-0420

Jay Molyneaux, Esqg.

Florida Power & Light Company
700 Universe Boulevard

Juno Beach, FL 33408-0420



Joseph A. McGlothlin, Esqg.*
McWhirter, Reeves, McGlothlin,
Davidson, Decker, Kaufman,
Arnold & Steen, P.A.
117 South Gadsden Street

Tallahassee, FL 32301

Mr. Michael G. Briggs

Reliant Energy, Inc.

801 Pennsylvania Avenue, Suite 620
Washington, D.C. 20004

Suzanne Brownless, P.A.
1311-B Paul Russell Road
Suite 201

Tallahassee, FL 32301

Ms. Beth Bradley

Director of Market Affairs
Mirant Corporation

1155 Perimeter Center West
Atlanta, Georgia 30338

Jon C. Moyle, Jr. Esqg.*

Cathy M. Sellers, Esdg.

Moyle Flanigan Katz Raymond &
Sheehan, P.A.

118 North Gadsden Street

Tallahassee, FL 32301

Scott A. Goorland, Esqg.*

Department of Environmental
Protection

3900 Commonwealth Blvd, MS 35

Tallahassee, FL 32399-2400

D. Bruce May, Jr., Esqg.*
Karen D. Walker, Esq.
Holland & Knight LLP
315 South Calhoun Street
Tallahassee, FL 32301



R.L. Wolfinger

South Pond Energy Park, LLC
c/o Constellation Power Source
111 Market Place, Suite 500
Baltimore, MD 21202-7110

WWQ/ |

Attorney



