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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation into appropriate 1 
methods to compensate carriers for ) Docket No. 000075-TP 
exchange of traffic subject to Section 251 ) phase IIA) 
of the Telecommunications Act of 1996. ) 

1 Filed: June 10,2002 

POSTHEARING BRIEF OF 
US LEC OF FLORIDA INC. 

Pursuant to Order No. PSC-00-2229-PCO-TP issued November 22,2000, Order No. PSC-OO- 

2350-PCO-TP issued December 7,2000, Order No. 00-2452-PCO-TP issued December 22,2000, 

Order No. PSC-01-0632-PCO-TP issued March 15, 2001 and Order No. PSC-02-0139-PCO-TP 

issued January 31,2002, and Rule 28-106.205, Florida Administrative Code, US LEC of Florida Inc. 

(hereinafter referred to as “US LEC”) hereby files its Posthearing Brief. 

STATEMENT OF BASIC POSITION 

In order for US LEC and other alternative local exchange telecommunications companies 

(“ALECs”) to meaningfblly compete in Florida, it is imperative that they not be saddled with 

“cloning” the incumbent local exchange companies’ (“LECs”) historical networks and local calling 

areas in the provision of local telecommunications services. K E C s  seek the flexibility to 

differentiate their service fkom ILECs and should not be competitively disadvantaged by being - a. 

forced to adopt the ILEC’s local calling area. LATA-wide local calling for purposes of intercarrier 

compensation will give ALECs this flexibility, which will in tum enhance competition and result 

in an overall benefit to consurners. 

Pursuant to the Federal Telecommunications Act of 1996 (“Act”) and Federal 

Communications Commission (L‘FCC”) rules and orders, state commissions should develop policies 
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that promote local exchange services competition between ILECs and ALECs. Each ALEC, 

competing for its desired position in the marketplace, should have the opportunity to negotiate its 

local calling area with the ILEC. In the absence of the parties reaching agreement, the Commission 

should establish LATA-wide local calling for intercarrier compensation purposes. 

The Commission should retain its current reciprocal compensation policy as the appropriate 

compensation mechanism governing the transport and delivery or termination of traffic subject to 

Section 25 1 of the Act, unless negotiating parties agree otherwise. Reciprocal compensation 

appropriately imposes costs on the cost-causer, and allows the costs to be shared by both the 

originating company and the terminating company. Bill-and-keep, on the other hand, preserves 

objectionable aspects of the existing patchwork of intercarrier compensation. Bill-and-keep would 

be neither efficient nor competitively neutral and would result in sigmficant unintended and 

undesirable consequences, including potential regulatory arbitrage, increased unwanted calls to 

consumers and a considerable financial windfall to ILECs. 

Issue 13: How should a LLlocal calling area’’ be defined, for purposes of 
determining the applicability of reciprocal compensation? 

(a) What is the Commission’s jurisdiction in this matter? 

US LEC: *Sections 25 1 and 252 of the Act grant the Commission jurisdiction to define 
a “local calling area” for purposes of determining the applicability of 
reciprocal compensation. * 

Section 251(b)(5) of the Act imposes on each carrier the duty to establish reciprocal 

compensation arrangements for the transport and termination of telecommunications. The FCC has 

interpreted Section 25 1 (b)(S) to authorize state commissions to determine what geographic areas 

should be considered “local areas” for the purpose of applying reciprocal compensation obligations 
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under Section 25 1 (b)(5).  In the FCC’s Local Competition Order (FCC 96-325), the FCC stated that 

it expects the states to determine whether intrastate transport and termination of traffic should be 

governed by Section 25 1 (b)(5) reciprocal compensation obligations or whether intrastate access 

charges should apply to the portions of their local service areas that are different. 

(b) Should the Commission establish a default definition of Iocal calling area for the 
purpose of intercarrier compensation, to apply in the event parties cannot reach 
a negotiated agreement? 

US LEC: *In the event parties cannot reach a negotiated agreement, the Commission 
should establish a default definition of local calling area for the purpose of 
intercarrier compensation.* 

A default definition of local calling area would serve the duaI purpose of assisting carriers 

in negotiating their local calling area in their agreements as the carriers would know the parameters 

of the default mechanism, and would result in a consistent statewide default definition of local 

calling area for the purpose of intercarrier compensation. 

(c) If so, should the default definition of Iocal calIing area for purposes of 
intercarrier compensation be: (1) LATA-wide local calling, (2) based upon the 
originating carrier’s retail local calling area, or (3) some other default 
definitionhech anism? 

US LEC: *LATA-wide local calling should be the default definition of local calling 
area for purposes of intercarrier compensation.* 

The Commission should adopt a LATA-wide local calling area. LATA-wide local calling 

allows for fair reciprocal compensation between all carriers for calls placed between ILEC and 

ALEC customers. LATA-wide local calling would simplifjr the process of reciprocal compensation 

between carriers and, more significantly, benefit consumers by malung it possible for ALECs to 
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offer more competitive retail calling plans. (Tr. A2 15-2 16).l 

The current limitations on the ALECs’ local calling area flexibility has effectively curtailed 

competition in the local telecommunications market in Florida. (Tr. 683). In virtually every other 

section of the telecommunications industry where competition is effective, including long distance, 

wireless and the Intemet, distance costs are no longer a factor. (Tr. 626). Prior to the emergence of 

true competition in the wireless market, cellular carriers offered limited local calling areas (often 

replicating the local calling area defined by the ILECs), and also imposed high “roaming” charges 

for outward calls that were originated outside of the customer’s “home” service territory (even where 

the call was originated from another service territory controlled by the same cellular carrier). (Tr. 

613). As competitors entered the wireless market, they began to offer extended, sometimes 

nationwide local calling, and today there are calling plans that eliminate most or all toll charges. (Tr. 

683-684). The potential for similar results in the landline local exchange market is there if directed 

’ by pro-competitive regulatory policies. 

Ironically, wireless affiliates of the ILECs that have presented testimony in this docket to 

preserve local calling areas are themselves offering services with nationwide local calling, that is, 

offering services that have no toll charges for calls anywhere in the United States. (Tr. 683-684). 

Nonetheless, Sprint, Verizon and BellSouth all assert that the default local calling area should be 

defined by the Commission as the ILECs’ local calling areas. (Sprint, Tr. A170, Verizon, Tr. A86, 

‘The Commission held two hearings regarding Issues 13 and I7 of the instant docket. 
The first hearing was held on July 56,2001 (Phase 11) and the second hearing was held May 8, 
2002 (Phase IIA). Separate transcripts were prepared for each hearing. When references are 
made to the July 5-6,2001 hearing, the citation will read (Tr. -). When the references are made 
to the May 8,2002 hearing, the citation will read (Tr. A-). 
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BellSouth, Tr. A23).  

The ILECs’ proposal to define a default local calling area as the ILECs’ historical local 

calling area must be rejected. The ILECs’ local calling areas were established prior to the Act and 

were not established for the purpose of interconnection with competitive carriers. (Tr. 208-209). 

ILECs have the flexibility, based upon their network architecture, to extend their local calling areas 

beyond the boundaries of the basic local calling areas on file with the Commission. For example, 

BellSouth’s tariffs specify extended area service (EAS) exchanges and extended calling service 

(ECS) exchanges. BellSouth’s (and the other ILECs’) ability to offer their customers local calling 

area options is an effective marketing tool and should be equally available to the ALECs. Yet, 

under the ILECs’ proposal, it is not. Establishing a default definition of local calling area as LATA- 

wide local calling would afford ALEC to meaningfully compete in the local market and result in 

overall benefits to consumers. 

In the instant docket, the EEC witnesses testified that they support an ALEC’s light to define 

its own local calling area as it sees fit. However, lurking behind this seeming fair-mindedness is the 

true ILEC position: the ILECs contend they should not pay reciprocal compensation, but instead 

should collect originating switched access charges, for calls that an ALEC terminates outside the 

ILECs’ local calling area but in this the ALEC’s extended local calling area. (BellSouth, Tr. 67, 

Verizon, Tr. 3 1 1, Sprint, Tr. 526 ). If the Commission were to adopt the ILECs’ position, ALECs 

would not be able to offer their customers local calling areas other than the ILEC’s without paying 

the ILECs the artificially high originating switched access charges. Such it compensation regime 

would stifle competition and increase the ILEC’s formidable competitive advantages. 

An ALEC does have some flexibility with respect to “outward” calling plans. That is, an 
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ALEC may decide that it will not assess toll charges on its customers for originated calls that 

terminate outside the ILEC’s local calling area. (Tr. 615). However, in the case of “inward“ calls, 

that is, calls received by the ALEC customer fiom another calling party (who is most likely to be an 

ILEC customer), the calling party’s local calling plan will necessarily govern the rate treatment of 

the call. (Tr. 616). In fact, BellSouth witness Ruscilli testified that if an ALEC were to terminate 

a call originated by a BellSouth end user in the ALEC’s extended local calling area, BellSouth 

believes it should not have to pay reciprocal compensation to the ALECs, and would also demand 

that the ALECs pay to BellSouth originating switched access charges. (Tr. 50). That position is 

shared by Verizon. (Tr. 446). The ILECs enjoy a huge majority of the customers in the local 

market. Forcing the ILEC’s local calling area to control the intercarrier compensation of a call, and 

assessing a switched access charge on an ALEC for every telephone call that terminates outside the 

ILEC’s local calling area (but within the ALEC’s extended local calling area), would make it an 

economic impossibility for the ALEC to introduce any sort of extended local calling area pricing. 

(Tr. 683). 

BellSouth and Verizon have both asserted in this docket that a LATA-wide local calling 

concept has two primary detriments: LATA-wide local calling will negatively impact the ILEC’s 

ability to perform its “universal service” functions; and, LATA-wide local calling violates Section 

364.16(3)(a), Florida Statutes. Both of these assertions are specious. 

First, “universal service” is defined by Section 364.025, Florida Statutes as “an evolving 

level of access to telecommunications services that, taking into account advantages and technologies, 

services, and market demand for essential services, the Commission determined should be provided 

at just, reasonable, and affordable rates to consumers, including those in rural, economically 

6 



t 

disadvantaged, and high-cost areas.” It is the stated intent of the Legislature that the ubiquitous 

nature of the local exchange telecommunications companies be used to satisfy these objectives, and 

fiom January 1,1996 through January 1,2004, ILECs are required to fhmish basic local exchange 

telecommunications service within a reasonable time period to any person requesting such service 

within the company’s service territory.2 Further, Section 364.025(3), Florida Statues, recognizes the 

right of an ILEC to petition the Commission for a change in universal service, and states as follows: 

(3) In the event any party, prior to January 1,2004, believes that 
circumstances have changed substantially to warrant a change in the 
interim mechanism, that party may petition the Commission for a 
change, but the Commission shall grant such petition only after an 
opportunity for a hearing and a compelling showing of changed 
circumstances, including that the provider’s customer population 
includes as many residential as business customers. The Commission 
shall act on any such petition within one hundred twenty days. 

Absent ffom the record in the instant docket are any cost studies that would establish that the 

economic impact on the ILECs of a LATA-wide local calling area would constitute a “compelling 

showing of changed circumstances” to trigger an lLEC’s statutory right to petition the Commission 

for a change in the interim universal service me~hanism.~ In fact, in response to questions fiom 

2Section 364.025(1), Florida Statues. 

3See In re: Determination of Funding for Universal Sewice and Carrier of Last Resort 
Responsibilities, Docket No. 950696-TP, Order No. PSC-95- 1592-FOF-TP issued December 27, 
1995 wherein the Commission held that if an ILEC finds that its ability to sustain its universal 
service obligation has, in fact, been eroded due to competitive pressures it may file a petition 
with the Commission for company specific universal service relief. Its petition would be handled 
on an expedited basis. The petition must specifically demonstrate that competitive entry has 
eroded its ability to sustain universal service, and specifically quantify the alleged shortfall that is 
due to competitive entry. The ILEC would also need to submit incremental cost data to identify 
the amount of its universal service subsidy as well as calcuIations of the amount of net 
contribution lost that had been supporting the universal service subsidy. Order at page 28. 
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Commissioner Deason, BellSouth witness Shiroishi admitted that currently, there are nurnerous 

wireless plans which BellSouth offers to customers which provide expanded local calling areas or 

eliminate toll calls entirely. (Tr. A56). Further, Ms. Shiroishi testified that the wireless market 

expanded more quickly than BellSouth suspected, and BellSouth is experiencing a decrease in 

landline minutes of use every month. (Tr. A57). Nonetheless, BellSouth has never petitioned the 

Commission pursuant to Section 364.025(3), F.S., for a change in its universal service support 

mechanism based upon the decrease of monthly minutes of intraLATA toll traffic due to competition 

from wireless carriers. 

Verizon witness Trimble testified that access revenue is only one of many components that 

help support the Universal Service Fund. (Tr. A149). Witness Trimble stated for example that in 

Florida, Verizon has PBX trunk rates in downtown Tampa that are priced at approximately $55 a 

line, which is in excess of the competitive market rate and the cost. (Tr. A149). According to Mi. 

Trimble, Comission staff generated a report. in 1999 that reviewed the pricing of various ILEC 

services in relationship to their underlying cost. Many of these services were priced at 1,000% to 

5,000% above their underlying cost. (Tr. A1 50). There is no reason to believe that a LATA-wide 

local calling area will impair an ILEC’s ability to perform its universal service obligations. If so, 

it is free to petition the Commission for relief pursuant to Section 364.025(3), Florida Statutes. 

The ILECs’ second argument; that LATA-wide local calling would violate Section 

364.16(3)(a), Florida Statutes: is equally misleading. That section reads: 

(a) No local exchange telecommunications company or alternative 
local exchange telecommunications company shall knowingly deliver 

4See - Tr. A39 (Shiroishi) and Tr. A104 (Trimble). 
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traffic, for which terminating access charges would otherwise apply, 
through a local interconnection arrangement without paying the 
appropriate charges for such terminating access service. 

Section 364.16(3)(a), F.S., proscribes an ALEC or ILEC fiom knowingly delivering local 

traffic for which terminating access service charges would otherwise apply. If the Commission were 

to decide that the appropriate default mechanism is LATA-wide local calling, obviously terminating 

access service charges would not apply and Section 364.16(3)(a) would not be implicated. 

To illustrate the paradox in BellSouth’s stated position that LATA-wide local calling violates 

Section 364.16(3)(a), F.S., one need only review BellSouth’s current Florida interconnection 

agreements. BellSouth witness Shiroishi testified that BellSouth is currently operating under 14 (or 

more) interconnection agreements wherein BellSouth recognizes LATA-wide local calling for 

purposes of reciprocal compensation. (Tr. A7 1). BellSouth currently recognizes LATA-wide local 

calling in interconnection agreements with US LEC, AT&T of the Southern States, Level 3 

Communications, LLC, Alltel Florida, Inc. and Time Wamer Telecom of Florida, L.B., all parties 

to this docket. (Tr. A71). In fact, BellSouth witness Ruscilli testified that due to the fact that 

ALECs can adopt the LATA-wide local calling area provisions in interconnection agreements 

pursuant to Section 252(i) of the Act, BellSouth would not object if the Commission were to 

determine that local calling should be defined as LATA-wide for reciprocal compensation purposes. 

(Tr. 2 13). Witness Ruscilli also acknowledged that there could be some administrative efficiencies 

in having one definition of the local calling area for purposes of intercarrier compensation. (Tr. 

213). 

The Commission should establish LATA-wide local calling area as the default mechanism. 

A LATA-wide local calling area would simplify retail call rating as well as intercarrier billing of 
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reciprocal compensation. Establishing the LATA as the default local calling area will allow ALECs 

to meaningfully compete with the ILECs for customers seeking affordable local service. 

Issue 17: Should the Commission establish compensation mechanisms governing 
the transport and delivery or termination of traffic subject to Section 251 
of the Act to be used in the absence of the parties reaching agreement or 
negotiating a compensation mechanism? If so, what should be the 
mechanism? 

(a) Does the Commission have jurisdiction to establish bill-and-keep? 

US LEC: *Pursuant to FCC Rule 5 1.713(b), the Commission may impose bill-and- 
keep arrangements if the amount of telecommunications traffic from one 
network to the other is roughly balanced with the amount of local 
telecommunications traffic flowing in the opposite direction, and is expected 
to remain so.* 

(b) What is the potential financial impact, if any, on ILECs and ALECs of bill-and- 
keep arrangements? 

US LEC: *A bill-and-keep arrangement would have a significant negative financial 
impact on ALECs as the cost-causer (originating caller) would not be 
responsible for the cost of transporting and terminating the call.* 

Under bill-and-keep, ALECs will lose a significant source of income that is necessary to 

recover the costs for transporting and terminating calls originating on an ILEC network. Further, 

under a bill-and-keep arrangement, the canier that originates more calls than it terminates obviously 

would receive a financial windfall. 

Section 252(d)(2)(a) of the Act states that an interconnection agreement between carriers 

cannot be found just and reasonable unless the agreement itself “provides for the mutual and 

reciprocal recovery by each carrier of costs associated with the transport and temination on each 

carrier’s network facilities of calls that originate on the network facilities of the other carrier.” 

Reciprocal compensation appropriately imposes costs on the cost-causer, while bill-and-keep allows 

10 



the originating party to retain the money it normally would have to pay for the use of the terminating 

carrier’s network. (Tr. A226). 

The potential disadvantages of bill-and-keep far outweigh the possible benefit of lower 

carrier transaction costs. Bill-and-keep would foster market uncertainty as its financial impact on 

ALECs remains unknown until a bill-and-keep regime is in effect. (Tr. A243). Bill-and-keep could 

also potentially spawn new incentives to engage in regulatory gamesmanship as carriers attempt to 

design their network to dispose of traffic originating on their networks quickly and to accept 

terminating traffic as late as possible. (Tr. A243). An obvious consequence of a bill-and-keep 

regime would be that ALECs that terminate more traffic than they originate would not be l l l y  

compensated for their costs incurred in terminating interconnecting ILECs’ traffic. 

BellSouth witness Shiroishi testified in Phase I in the instant docket, that in or around 1996, 

BellSouth opposed a bill-and-keep arrangement as it would not allow BellSouth to recover its costs 

of terminating traffic5 At the time BellSouth opposed bill-and-keep, it was terminating substantially 

all local traffic. The fact that BellSouth opposed bill-and-keep in 1996 (when it terminated virtually 

all local traffic), and today requests that the Commission impose bill-and-keep regime, supports US 

LEC’s position that a bill-and-keep regime is simply unfair to any party that terminates more local 

traffic than it originates. 

A shift from a reciprocal compensation arrangement to a bill-and-keep mechanism would 

constitute a major change in intercarrier compensation rules for both the ILECs and the ALECs. 

Such a change would, in all probability, be accompanied by a new set of costs. These costs may 

5See Tr. 689-690 of Phase I in the instant docket, March 8,2001. 
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include, but are not limited to, renegotiating and arbitrating interconnection agreements, participation 

in more intercarrier compensation proceedings and the deployment of new retail pricing programs 

in response to regulatory forces. (Tr. A248). 

(c) If the Commission imposes bill-and-keep as a default mechanism, will the 
Commission need to define generically 9-oughly balanced?” If so, how should 
the Commission define “roughly baIanced?” 

US LEC: *The Commission will need to define generically “roughly balanced” if the 
Commission imposes bill-and-keep as a default mechanism.* 

A bill-and-keep regime can only provide for mutual recovery of costs when traffic between 

the parties is in balance. If traffic is out of balance, the carrier that terminates more traffic incurs 

greater termination costs than it is recovers fkom the interconnecting carrier. Thus the definition of 

“roughly balanced” is essential to a fair implementation of a bill-and-keep regime. Without a 

Commission definition, ALECs and ILECs must negotiate this definition, which inevitably will lead 

to disputes and ultimately force the Commission to decide the issue. 

ILECs and ALECs are unlikely to exchange precisely the same number of minutes of local 

traffic. Therefore, FCC Rule 5 1.71 3(b) does not require precision, but instead allows bill-and-keep 

when the exchange of traffic is approximately - - rather than precisely - - the same for each party 

such that the difference between the amounts is insignificant. If the Commission adopts bill-and- 

keep, the definition of “roughly balanced” must comport with the requirement in Section 

252(b)(2)(b)(i) of the Act that the Commission’s authority to set rates for the transport and 

termination of traffic subject to 251(b)(5) “shall not be construed to preclude arrangements that 

afford a mutual recovery of costs through the offsetting of reciprocal obligations, including 

arrangements that waive mutual recovery (such as bill-and-keep arrangements).” (Emphasis added). 



The more traffic imbalance the Commission allows under a bill-and-keep regime, the more 

disadvantaged is the party that terminates more traffic than it originates. 

Traffic should be considered “roughly balanced” when the difference between the amount 

of traffic terminated by each carrier is statistically insignificant and is expected to remain so. Once 

the traffic meets a threshold of 1 million minutes per month, and is out of balance by more than 5%, 

then traffic should no longer be considered in balance, and reciprocal compensation should apply. 

For the last 5 years, traffic balance has not occurred between US LEC and any ILEC in Florida. 

Therefore, US LEC would object to the Commission creating a rebuttable presumption in this 

generic docket that traffic is roughly balanced. According to evidence presented in this docket, 

most, if not all, of the other ALECs are apparently terminating more traffic than they are originating 

(Tr. A198). 

BellSouth recommends that the Commission should find that all traffic below a 3 : 1 ratio of 

originating to terminating traffic is “roughly balanced.” (Tr. A29). That resomendation should 

be rejected. In support of that recommendation, BellSouth witness Shiroishi grossly 

mischaracterizes the FCC’s recent ruling regarding intercarrier compensation for ISP-bound traffic! 

Ms. Shiroishi’s profound misreading of the FCC’s ISP Remand Order is illustrated in her following 

conclusory testimony regarding bilI-and-keep: 

BellSouth requests that the Florida Public Service 
Commission make the finding that traffic subject to 25 1 (b)(5) is 
presumed to be roughly balanced, and, foEZuwing already established 

‘Implementation of the Local Competition Provisions in the Telecommunications Act of 
1996, Intercarrier Compensation for ISP-Bound Traffic, CC Docket No. 96-98, Order on 
Remand, FCC 01-131 (April 27,2001) (“ISP Remand Order”). Remanded in WorZdCom v. 
FCC, D.C. Circuit Ct. of Appeals, No. 01-1218, decided May 3,2002. 
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precedent, find that traffic below a 3:l ratio of originating to 
terminating traffic is roughly balanced. (Tr. A3 1). (Emphasis 
supplied). 

In the ISP Remand Order the FCC did not address a definition of “roughly balanced” within 

the context of Rule 51.713(b) but only discussed the 3:l ratio in the context of a presumption 

regarding ISP-bound traffic: 

We understand that some carriers are unable to identify ISP-bound 
traffic. In order to limit disputes and avoid costly efforts to identify 
this traffic, we adopt a rebuttal presumption that traffic delivered to 
a carrier, pursuant to a particular context, that exceeds a 3:l ratio of 
terminating to originating traffic as ISP-bound traffic that is subject 
to the compensation mechanism set forth in this Order.7 

Ms. Shiroishi’s assertion the FCC established a precedent that traffic below a 3:l ratio of 

originating to terminating is “roughly balanced” for purposes of Rule 5 1.7 13(b) is simply not true. 

In fact, if the Commission were to find that traffic below a 3: I ratio of originating to terminating 

traffic is roughly balanced (in light of the FCC presumption that any traffic over 3: 1 is presumed to 

be ISP-bound and not subject to reciprocal compensation), every ALEC in Florida would be forced 

to terminate all of BellSouth’s local traffic for fi-ee; even if that ALEC terminates three times the 

BellSouth traffic that it originates and sends to BellSouth. Such a result, although constituting a 

huge financial windfall for BellSouth, violates the letter and spirit of Section 252(d)(2)(b)(i) of the 

Act which, as stated above, dictates that the authority to set rates for the transport and termination 

of traffic subject to 25 1 (b) shall not be construed “to preclude arrangements that afford the mutual 

recovery of costs though the offsetting of reciprocal obligations, including arrangements that waive 

mutual recovery (such as bill-and-keep arrangements.)” (Emphasis added). 

’Id. At 779. 
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’ FCC Rule 5 1.713(c) addresses a commission’s authority to presume that traffic is in balance 

and states as follows: 

(c) Nothing in this section precludes a state commission fiom 
presuming that the amount of telecommunications traffic from one 
network to the other is roughly balanced with the amount of 
telecommunications traffic flowing in the opposite direction and is 
expected to remain so unless a party rebuts such a presumption. 

Although Rule 5 1.7 13(c) does not preclude a state commission fiom presuming traffic is balanced, 

there was no evidence presented in this docket to draw that presumption. 

In fact, the only evidence provided to the Commission regarding traffic balance clearly 

establishes that the opposite is true - - there is no balance of traffic between ILECs and ALECs in 

Florida. According to Exhibit 3 (MRH-l), submitted by Sprint witness Michael Hunsucker, Sprint 

exchanges approximately 6.1 billion MOUs (based on first quarter 200 1, annualized) with ALECs 

in Florida. (Tr. A197). Of h s  amount, Sprint originates approximately 5.8 billion minutes to other 

carriers while terminating approximately .3 billion minutes fkom other carriers - - a traffic ratio of 

approximately 17: 1. (Tr. A198). The traffic ratios for individual carriers are as high as 23 1 : 1, and 

for three carriers, Sprint originated in excess of 1.5 billion minutes annually while those three 

carriers terminated 0 minutes to Sprint. (Tr. A198). 

According to the Sprint witness Hunsucker, even if one were to exclude dial up ISP minutes, 

the traffic is still not in balance. According to Mr. Hunsucker’s calculations, if the Commission 

were to adopt bill-and-keep, when adjusted to exclude ISP traffic, Sprint would gain approximately 

$325,000 annually. (Tr. A199). Stated another way, that’s $325,000 that Sprint would not have to 

pay to ALECs for terminating Sprint’s local traffic. 
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Nonetheless, BellSouth Shiroishi recommends that the Commission “presume” that traffic 

is in balance. (Tr. A29). Not surprisingly, BellSouth has presented no evidence to support a 

presumption that local traffic is in balance. A “presumption” that traffic is in balance would not be 

supported by any evidence presented in this proceeding. Therefore, BellSouth’s request that this 

Commission presume that traffic is in balance (when it obviously is not) be denied. 

(d) What potential advantages or disadvantages would result from the imposition 
of bill-and-keep arrangements as a default mechanism, particularly in 
comparison to other mechanism already presented in Phase 11 of this docket? 

US LEC: *Bill-and-keep only offers any advantage to caniers when the exchange of 
local traffic is statistically balanced.* 

When traffic is statistically balanced, a potential advantage to bill-and-keep may be that 

carriers would not bilf and pay each other every month for terminating the other party’s traffic. 

However, the parties could achieve the same result simply by negotiating a bill-and-keep reciprocal 

compensation arrangement. Under a bill-and-keep arrangement, the parties would still need to 

calculate their local minutes of use (MOW to ensure that the traffic is statistically balanced. 

A default bill-and-keep reciprocal compensation mechanism is disadvantageous for a number 

of reasons. Bill-and-keep inappropriately imposes costs on the recipient of a phone call, whether 

the recipient wants the call or not. Additionally, a bill-and-keep default mechanism would not 

encourage carriers to negotiate a s  a carrier that originates more calls than it terminates would want 

bill-and-keep as it would create a financial windfall for that carrier. Bill-and-keep encourages 

carriers to seek customers that originate more telephone calls than they receive, and discourages 

carriers from seeking customers that terminate more phone calls than they originate. 
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One obligation the 1996 Act places on all LECs is to put in place a system under which 

interconnecting local carriers compensate each other for the use of their network to transport and 

terminate local calls. The payment of reciprocal compensation between carriers reflects the fact that 

the originating canier makes use of the terminating carrier’s facilities rather than investing in those 

facilities itself. Reciprocal compensation allows the terminating carrier to recover the costs 

associated with the investment and expenses necessary to transport and terminate traffic originated 

by the local customer of an interconnected carrier. (Tr. A223). If ILECs have accurately 

established terminating reciprocal compensation rates based upon their own costs, they should be 

economically indifferent with respect to whether a call terminates on their network or on an ALEC’s 

network. 

The ILEC will either incur the terminating costs via its own facilities or it will incur that cost 

via a cost based rate paid to the ALEC for performing the termination function. A symmetrical 

reciprocal compensation arrangement promotes economic efficiency on the part of both ILECs and 

ALECs to the public’s benefit. The Commission should therefore set cost-based, symmetrical rates 

for the exchange of 25 1 (b)(5)  traffic. Symmetrical rates will insure that all LECs receive appropriate 

compensation for the terminating functions they provide interconnecting carriers. 

Bill-and-keep would discourage good faith negotiations between parties as the party that 

expects to originate more traffic than it terminates would have the incentive to avoid any negotiated 

agreement knowing that the windfalls that come with the default bill-and-keep mechanism are 

readily available. (Tr. A222). Bill-and-keep would create new opportunities for both regulatory 

arbitrage and monopoly abuse by encouraging carriers to seek customers who make more calls than 

they receive. Bill-and-keep also requires recipients of unwanted telephone calls to pay for 
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terminating those calls. (Tr. A223). 

On April 27,2001, the FCC released its Notice of Proposed Rulemaking in the Matter of 

Developing a Unlfied Intercuwier Compensation Regime’. In the N P M ,  the FCC recognized that 

shifting to a new regime for intercarrier compensation, such as bill-and-keep, may create new and 

unexpected problems, and that those new problems may outweigh the benefits of the new regime.g 

In the N P M ,  the FCC invited comments from the parties regarding its concems with an 

increase in unwanted calls. Under the current regime, called parties do not pay for unwanted calls. 

However, under bill-and-keep, unwanted calls may increase because there are no additional costs 

imposed for the additional calls. Also, it is possible (depending on the retail rate structure) that 

called parties may have to pay traffic-sensitive charges for unwanted calldo Further, at least until 

competition and transport develops further, it may be necessary to regulate the transport rates 

charged by ILECs.” The FCC requested comments regarding whether the adoption of a bill-and- 

keep arrangement would generate new billing or collection problems for carriers, particularly where 

a carrier seeks to charge an entity that is not its customer,’* and whether a move to a bill-and-keep 

arrangement for ISP-bound traffic, as it proposed, will cause carriers to increase the rates they charge 

ISPs, which could then result in higher Internet access prices. To the extent that Intemet access 

‘In the Mutter of Developing a UnlJied Intercarrier Compensation Regime, Notice of 
Proposed Rulemaking, CC Docket No. 01-92, FCC 01-132 (April 27,2001) (“NPRM”). 

’Id. I at 758. 

‘‘Id. at 760. 

“Id. - at 761. 

12M. at 763. 
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prices would rise, the FCC questioned whether the increase would likely take the form a higher flat 

rate or would it likely result in the introduction of traffic-sensitive rated3 

In the N P M ,  the FCC offered no solutions to the above potential problems. The FCC 

sought comment from all parties to the NPRM or other interested parties, regarding the above 

potential disadvantages of bill-and-keep. Parties were requested to provide concrete evidence and 

explanations for their calculations and assumptions. However, to date, the FCC has not released its 

opinion regarding whether the disadvantages of bill-and-keep may outweigh any potential 

advantages. The Commission, like the FCC, should cautiously weigh the potential disadvantages 

of bill-and-keep and, like the FCC, should seek comments, concrete evidence, and full explanations 

for the parties’ calculations and assumptions regarding the advantages and disadvantages of bill-and- 

keep, prior to considering it as a surrogate for reciprocal compensation. 

The FCC’s Section 251(b)(5) rules are an important piece of the new federal regime. The 

interim federal intercarrier compensation regime established in the ISP Remand Order applies only 

if an ILEC makes an offer to all carriers in a given state to exchange all Section 25 1 (b)(5) reciprocal 

compensation traffic at the applicable federal capped rate.I4 If an ILEC chooses not to adopt a 

federal rate regime by making such an offer, then the FCC “mirroring rule” mandates that all Section 

25 1 (b)(S) traffic and all ISP-bound traffic must be compensated at the state-approved reciprocal 

compensation rate. The purpose of the FCC’s mirroring rule is to avoid the “patently unfair” 

situation in which the ILEC seeks to use its “superior bargaining power” in order to “pick and choose 

~ ~~ ~~ 

131d. - at 764. 

’%P Remand Order, at n. 179. 
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intercarrier compensation regimes depending on the nature of the traffic exchanged with another 

carrier.”15 Thus, where an ILEC has not availed itself of the FCC’s rate caps, the state-approved 

reciprocal compensation rates apply to all Section 25 l(b)(5) and all ISP-bound traffic. Any rules 

the Commission adopts for 25 1 (b)( 5 )  traffic could therefore effect the exchange of both 25 1 @)( 5) 

and ISP-bound traffic if an ILEC does not elect the federal regime. 

On May 3,2002, the D.C. Circuit Court of Appeals reversed the FCC’s finding in the ISP 

Remand Order that ISP-bound traffic is exempt fiom reciprocal compensation pursuant to Section 

251(g).16 The court remanded the issue to the FCC for further analysis and therefore the possibility 

still exists that ISP-bound traffic will ultimately be found to be local traffic within 25 1 (b)(5)  and 

subject to reciprocal compensation. The Commission must consider this possibility in adopting 

default rules for the exchange of Section 25 1@)(5) traffic. 

The Commission should continue to utilize cost-based rates for purposes of reciprocal 

Compensation as the default mechanism in the event that the parties are unable to negotiate an 

intercarrier compensation regime. Properly structured forward-looking, cost-based pricing 

encourages efficient investment and use of the carrier’s networks, discourages regulatory arbitrage, 

and creates a level, competitively neutral playing field. l7 

Bill-and-keep on the other hand, in which the terminating carrier would be required to 

recover terminating costs fi-om the called party, would be neither efficient nor competitively neutral 

aty89. 

‘‘WorZdCum Inc. v. FCC, D.C. Circuit Ct. of Appeals, No. 01-1218, May 3,2002. 

”The Local Competition Order, 11672-703. 
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and would result in significant unintended and undesirable consequences. 

Bill-and-keep is no more “deregulatory” than cost-based intercarrier compensation, yet it 

would, in all likelihood, create new opportunities for regulatory arbitrage. Bill- and-keep would 

simply mean that costs that have always been recovered from cost-causing carriers would now be 

foisted upon interconnecting carriers and their customers. Because ILECs will retain substantial 

local market power for the foreseeable future, ALECs will be forced to raise the retail prices to their 

customers to offset the revenue losses they will incur h d e r  a bill-and-keep regime. 
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