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June 28,2002 

Mrs. Blanca Bayo, Director 
Division of Commission Clerk and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

RE: Docket No. 000121A-TP - 
Supra's Motion to Dismiss BellSouth's Expedited Petition for 
Temporary Relief of Order No PSC-01-1819-FOF-TP 

Dear Mrs. Bayo: 

Enclosed is the original and seven (7) copies of Supra Telecommunications and 
Information Systems, I n c h  (Supra) Motion to Dismiss BellSouth's Expedited Petition for 
Temporary Relief of Order No PSC-01 - I8 19-FOF-TP Complaint in the above captioned docket. 

A copy of this letter is enclosed. Please mark it to indicate that the original was filed and 
retum it to me. 

Sincerely, 

Brian Chaiken 
General Counsel 



CERTIFICATE OF SERVICE 
Docket No. 000121A-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via Facsimile, 
Hand Delivery and/or U.S. Mail this 2gth day of June, 2002 to the following: 

Jason K. Fudge 
Staff Counsel 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Nancy B. White, Esq. 
James Meza 111, Esq. 
c/o Nancy H. Sims 
150 South Monroe Street, Suite 400 
Tallahassee, FL. 32301 
(850) 222-1201 (voice) 
(850) 222-8640 (fax) 

AT&T 
Virginia C. Tate 
Senior Attorney 
1200 Peachtree Street, Suite 8 100 
Atlanta, GA 30309 

GTE Florida, Inc. 
Kimberly Caswell 
P.O. Box 110, FLTC0007 
Tampa, FL. 33601-01 10 

Nanette Edwards 
Regulatory Attomey 
ITC* DeltaCom 
4092 S. Memorial Parkway 
Huntsville, Alabama 3 5 802 

Scott A. Sapperstien 
Intermedia Communications, Inc. 
One Intermedia Way 

Tampa, FL. 33647-752 
M.C. FLT-HQ3 

Charles J. Pellegrini 
Katz, Kutter, Haigler, Alderman, Bryant 
& Yon, P.A. 
106 East College Avenue, Suite 1200 
Tallahassee, FL 32301 

Peter M. Dunbar, Esquire 
Karen M. Carmechis, Esquire 
Pennington, Moore, Wilkerson, Bell & 
Dunbar, P.A. 
P. 0. Box 10095 (32302) 
215 S, Monroe Street, 2"d Floor 
Tallahassee, FL 32302 

Michael A. Gross 
Vice President, Regulatory Affairs 
Florida Cable Telecomm. Assoc. 
244 East 6th Avenue 
Tallahassee, FL 32303 

b 

Susan Masterton 
Sprint 
P.O. Box 2214 
MS: FLTHOO107 
Tallahassee, FL 323 16 

Donna McNulty 
MCI Worldcom, Inc. 
325 John Nox Road 
The Atrium, Suite 105 
Tallahassee, FL 3 23 16 

Brian Sulmonetti 
MCI WorldCom, Inc. 
6 Concourse Parkway, Suite 3200 
Atlanta, GA 30328 



William Weber, Senoir Counsel 
Covad Communications 
1230 Peachtree Street, N.E. 
19fh Floor, Promenade I1 
Atlanta, GA 30309 

John Rubino 
George S. Ford 
2-Tel Communications, Inc. 
601 South Harbour Island Blvd. 
Tampa, Florida 3362 

Joseph McGlothin 
Vicki Gordon Kaufinan 
McWhirter, Reeves, McGlothin, 
Davidson, Decker, Kaufman, et. a1 
117 South Gadsden Street 
Tallahassee, FL 32301 

Jonathon Canis 
Michael B. Hazzard 
Kelley Drye & Warren, LLP 
1200 19fh Street, N.W., Fifth Floor 
Washington, DC 20036 

Tad J. Sauder 
Manager, ILEC Performance Data 
Birch Telecom of the South, h c .  
2020 Baltimore Avenue 
Kansas City, MO 64108 

John D. McLaughlin, Jr. 
KMC Telecom 
1755 North Brown Road 
Lawrence, GA 30043 

Andrew Isar 
Ascent 
3220 Uddenberg Lane, NW 
Suite 4 
Gig Harbor, WA 98335 

Richard Melson 
Hopping Green Sams & Smith 
P.O. Box 6526 
Tallahassee, FL 323 14 

Jeremy Marcus 
Elizabeth B r a "  
Norman H. Horton, Jr. 
Messer, Caparello & Self 
2 15 South Monroe Street 
Suite 701 
P.O. Box 1876 
Tallahassee, FL 32302 

Renee Terry, Esq. 
e. spire Communications, L ~ G .  
13 1 National Business Parkway 
Annapolis Juction, MD 20701 

John Kerkorian 
Mpower Communications, Corp. 
5607 Glenridge Drive 
Suite 300 
Atlanta, GA 30342 

Suzanne F. Summerlin, Esq. 
13 I 1 -B Paul Russel Road 
Suite 201 
Tallahassee, FL 32301 

Dulaney O'Roark I11 
Worldcom, Inc. 
Six Concourse Parkway 
Suite 3200 
Atlanta, GA 30328 

Claudia Davant 
AT&T 
State President Legislative and 
Regulatory Affairs 
101 N. Monroe Street 
Suite 700 
Tallahassee, FL 32301 



SUPRA TELECOMMUNICATIONS 
& INFORMATION SYSTEMS, INC. 
2620 S.W. 27th Avenue 
Miami, Florida 3 3 I3 3 
Telephone: (305) 476-4248 
Facsimile: (305) 443-95 16 

BRIAN CHAIKEN, ESQ. 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation into Establishment 1 
of Operations Support Systems 1 

Telecommunications Companies. ) 

Permanent Performance Measures ) Docket No: 000 12 1 A-TP 
for Incumbent Local Exchange 1 Filed: June 28,2002 

MOTION TO DISMISS 

SUPRA TELECOMMUNICATIONS & INFORMATIONS SYSTEMS, INC. 

(“Supra”), by and through its undersigned counsel, hereby files this MOTION TO 

DISMISS BellSouth’s Expedited Petition for Temporary Relief of the Requirements of 

Order No. PSC-0 1 - 18 19-FOF-TP, pursuant to Rule 28-1 06.204, Florida Administrative 

Code, in the above referenced matter and states the following in support thereof: 

On June 4, 2002 BellSouth filed its petition for relief pursuant to Rules 28- 

106.204 and 25-22.036, Florida Administrative Code. Neither of these two rules 

contemplate nor permit this type of pleading to be filed with the Commission. 

Furthermore, this Commission lacks the subject matter jurisdiction to determine whether 

BellSouth is in fact owed “any” monies under the parties’ current interconnection 

agreement. Accordingly, BellSouth’s petition must be dismissed for ( 1 )  lack of subject 

matter jurisdiction and (2) failure to state a cause of action pursuant to the rules cited by 

BellSouth. 

The certificate of service attached to BellSouth’s filing indicates that it was served 

by mail (Le. federal express). BellSouth, however, never served Supra with a copy of its 

Petition. Supra first received notice of BellSouth’s petition after receiving BellSouth 

petition for confidential classification on June 25, 2002. Notwithstanding the foregoing, 

Rule 1.090(e), Florida Rules of Civil Procedure, provides that when a party serves a 



document by mail, five (5) days shall be added to the prescribed period in which to 

respond. BellSouth’s filing was made on June 4,2001. The above referenced rule would - 

require Supra to file its response no later than Saturday, June 29, 2002. And, because the 

filing due date falls on a Saturday, Supra is permitted to file either a motion to dismiss or 

a responsive pleading the following Monday, July 1, 2002. Accordingly, Supra’s Motion ’ 

to Dismiss is timely. Furthermore, a party may challenge subject matter jurisdiction at 

anytime. 

LACK OF SUBJECT MATTER JURISDICTION 

Supra and BellSouth are parties to an Interconnection Agreement (“Agreement”) 

which has been in effect since October 5 ,  1999. The Agreement provides that the parties 

shall continue to operate under the terms and conditions of the Agreement until a Follow- 

on Agreement is approved by the Florida Public Service Commission (“Commission”). 

Paragraph 16 of the General Terms and Conditions of the present Agreement contains a 

dispute resolution provision, which reads as follows: 

“1 4. Altemative Dispute Resolution 

16.1 All disputes, claims or disagreements (collectively “Disputes”) 
arising under or related to this Agreement or the breach hereof shall be 
resolved in accordance with the procedures set forth in Attachment 1, 
except: (i) disputes arising pursuant to Attachment 6, Connectivity 
Billing. . . Disputes involving matters subject to the Connectivity Billing 
provisions contained in Attachment 6, shall be resoIved in accordance 
with the Billing Disputes section of Attachment 6. In no event shall the 
Parties permit the pendency of a Dispute to disrupt service to any 
AT&T [Supra Telecom] Customer contemplated by this Agreement.. .” 

Attachment 6 to the current Agreement provides a procedure for resolving billing 

disputes under paragraph 14. Subparagraphs 14.1, 14.1.1 and 14.1.2 of Attachment 6, 

provide for an informal dispute resolution process in which the parties progressively 

escalate the dispute up to the fourth level of management within each respective 
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company. Subparagraph 14.1.3 of Attachment 6 states in pertinent part that "[i]f the 

dispute is not resolved within one hundred and fifty (150) days of the Bill Date, the - 

dispute will be resolved in accordance with the procedures set forth in Section 16 of the 

General Terms and Conditions of this Agreement and Attachment 1." Attachment 1 to 

the current interconnection agreement provides for Alternative Dispute Resolution. 

Paragraph 2 of Attachment 1 states in pertinent part that "Jnlegotiation and arbitration 

under the procedures provided herein shalI be the exclusive remedy for all disputes 

between BellSouth and AT&T [Supra Telecoml arising under or related to this 

AEreement including its breach.. ." 
Commission lacks jurisdiction 

I 

BellSouth's expedited petition involves a request that this Commission relieve 

BellSouth of its legal obligations under Commission Order No. PSC-01-18 19-FOF-TP. 

This Commission Order requires BellSouth to make payments to ALECs for Tier 1 and 

Tier 2 non-compliance for the month in which the obligation arose, by the 30th day 

following the due date for the performance measurement report. 

Supra must note that the amount BellSouth alleges is owed in its petition is a 

complete fabrication. Notwithstanding, in order for this Commission to grant BellSouth 

its requested relief, this Commission must make a finding of fact that BellSouth is 

actually owed money which accrued under the parties' present Agreement. The problem 

for BellSouth is that this Commission lacks the subject matter jurisdiction in order to 

make that determination. Pursuant to the parties' Agreement, the sole and exclusive 

remedy available to the parties with respect to billing disputes is private arbitration. 

Accordingly, any dispute arising under or related to the present interconnection Agreement 

must be brought before Commercial Arbitrators. In fact, the parties' disputes are presently 

before said arbitrators. 

Commission Order No. PSC-00-2250-FOF-TP 
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This Commission made this same ruling regarding subject matter jurisdiction in 

Order No. PSC-00-2250-FOF-TP. In that matter, BeIlSouth sought the right to - 

disconnect Supra - in contravention of the explicit terms of the interconnection 

agreement -while the parties arbitrated disputed bills. The Commission wrote: 

“In its Petition, BellSouth alleges that, under their present agreement, 
Supra currently owes BellSouth hundreds of thousands of dollars for 
resale services ordered by Supra, properly rendered, and billed by 
BellSouth, most of which is not disputed by Supra. According to 
BellSouth, Supra has failed to pay its bills under the present agreement, 
including the undisputed sums, since January 1, 2000. BellSouth continues 
to provide service to Supra pursuant to the current agreement and is 
requesting this Commission to order Supra to pay all outstanding balances 
on its account and pay BellSouth’s bills in a timely manner on a going 
forward basis. In the altemative, BellSouth seeks our permission to 
disconnect Supra from BellSouth’s ordering interfaces and to disconnect 
Supra’s end users.” (Underline added for emphasis). 

The Commission rei ected BellSouth’s claim pursuant to the exclusive arbitration 

clause. The Commission wrote: 

“ . . .we find that the dispute resolution provisions . . . should be strictly 
followed. . . . Accordingly, we find that Supra’s Motion to Dismiss should 
be granted as to the portion of the Petition alleging Supra’s failure to pay 
for services received under the present agreement, because of the 
exclusive arbitration clause. . . .” (Underline added for emphasis). 

Following Commission precedent, any claim by BellSouth that it is owed money 

- must be brought before the Commercial Arbitrators pursuant to the parties’ present 

interconnection Agreement. Furthermore, as this matter is currently pending before 

commercial arbitrators, this Commission lacks jurisdiction to make any findings which 

would resolve the parties’ present billing disputes. Because BellSouth cannot meet its 

own legal threshold - as a matter of law - set out in its own petition, BellSouth cannot 

invoke the subject matter jurisdiction of this Commission. 
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BellSouth also falsely claims that Supra has refhsed to pay undisputed amounts 

for services rendered in 2002. BellSouth is well aware that this is absolutely untrue. In - 

fact, Supra recently made a payment to BellSouth covering undisputed amounts for the 

months of January through April 2002. Once Supra receives a proper May bill, it will 

pay the undisputed amounts for that month as well. 

The law is well settled that arbitration provisions are to be interpreted liberally in 

favor of requiring the dispute to be arbitrated. Shearsodhencan Express, Inc. v. 

McMahon, 482 U.S. 220 (1987) (Federal Arbitration Act establishes a federal policy in 

favor of arbitration); Collins, supra, 168 F.R.D. at 677; Roe v. Amka Mutual Insurance Co., 

533 So.2d 279 (Fla. 1988) (arbitration is favored under Florida law); Ronbeck Construction 

Co., Inc. v. Savanna Club Corp., 592 So.2d 344 (Fla. 4th DCA 1992) (any doubts about the 

scope of arbitration should be resolved in favor of arbitration). Indeed, the federal courts 

have held that "the FAA creates a presumption in favor of arbitrability; so, parties 

must clearly express their intent to exclude categories of claims from their arbitration 

agreement." Brown v. ITT Consumer Financial Corp., 211 F.3d 1217, 1222 (11th Cir. 

2000). Thus, unless expressly excluded by the language of the arbitration clause, statutory 

[and other] claims are subject to being arbitrated. Brown, supra, 21 1 F.3d at 1222. 

Every billing dispute brought by Supra has been in accordance with the billing 

dispute resolution process that has been contractually agreed to by BellSouth and Supra. 

BellSouth is now unhappy with its present contract, and the results of previous billing 

disputes. BellSouth now asks this Commission to grant it relief from a provision that 

BellSouth itself negotiated. It is interesting to note that Supra has never been found to 

have brought an improper billing dispute against BellSouth. 
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BellSouth writes in paragraph five (5) of its Petition: “BellSouth requests that the 

Commission relieve BellSouth of the requirement in the Order to make payment for non- - 

compliance of the Performance Assessment Plan to Supra until such time as (1) Supra 

demonstrates that it intends to make fill and complete restitution to BellSouth; (2) Supra 

makes full and complete restitution to BellSouth; and (3) Supra remains current in its 

bills for at least six months.” Said request is improper because BellSouth has riot and 

cannot show - because of this Commission’s lack of subject matter jurisdiction - that 

‘ 

Supra (1)  has been found to owe BellSouth anything, or (2) that Supra is not current in its 

bill. 

All amounts claimed to be owed by BellSouth will have accrued under the present 

Agreement. BellSouth admits as much when it writes in paragraph four (4) of its 

petition: ‘&For the last three years, BellSouth has been embroiled in a continuing struggle 

with Supra to obtain payment from Supra.” This, too, is a false statement, as it is Supra, 

not BellSouth, who has raised the majority of disputes regarding BellSouth’s improper 

bills and wrongful retention of access and wireless revenues. 

It is clear that BellSouth’s assertions regarding non-payment is a subject matter 

that can only be brought before the Commercial arbitrators pursuant to the parties’ 

dispute resolution process. And, as already noted, Commission Order No. PSC-00-2250- 

FOF-TP has already determined that any allegations that Supra has failed to pay for 

services rendered under the present agreement cannot be raised before this Commission 

because of the exclusive arbitration clause. Accordingly, BellSouth’s petition must be 

dismissed for the simple reason that this Commission lacks the subject matter jurisdiction 
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to determine whether BellSouth is in fact owed “any” monies under the parties’ current 

Agreement. 

FAILURE TO STATE A CAUSE OF ACTION 

BellSouth’s petition was filed pursuant to Rules 28-1 06.201, Fiorida 

Administrative Code and 25-22.036(2), Florida Administrative Code. Neither rule can be 

properly cited as a basis for the filing of BellSouth’s petition. Both of the cited rules 

require the petitioner to identify two critical elements: (I)  a showing that the petition is 

directed at some proposed agency action taken by the Commission and (2) a showing that 

the petition was filed timely. BellSouth cannot meet either threshold as required by the 

rules cited by BellSouth. As such, BellSouth’s petition must be dismissed for BellSouth’s 

failure to state a cause of action pursuant to the above referenced rules. 

’ 

Rule 28-1 06.201, Florida Administrative Code 

Under Rule 28-106.201, F.A.C., a person may file a petition for a Section 120.569 

or 120.57, Florida Statutes, formal hearing, onZv after the person has received notice of 

the Florida Public Service Commission’s (“Commission”) “proposed agency action.” 

BellSouth’s filing seeks relief from Order No PSC-01- 18 19-FOF-TP that was entered on 

September 10, 2001. The time period for filing a petition pursuant to Rule 28-106.201, 

F.A.C. is only twenty-one (21) days. BellSouth’s present filing cannot rely upon Rule 

28-106.201, F.A.C., as a proper basis for the filing of its expedited petition. As such, 

BellSouth’s filing fails to state a cause of action in accordance with the legal 

requirements of the rule and must therefore be dismissed as untimely. 
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Further support for the proposition that the rule is legally inapplicable can be 

found under Rule 25-22.029, F.A.C. This rule is entitled “Point of Entry Into Proposed - 

Agency Action Proceedings.” (Bold in original). This rule reads in relevant part: 

44( 1)  After agenda conference, the Division of the Commission Clerk and 
Administrative Services shall issue written notice of the proposed agency 
action (PAA), advising all parties of record that they have 21 days after 
issuance of the notice in which to file a request for a Section 120.569 or 
120.57, Florida Statutes, hearing. 

. . . . . .  

(3) One whose substantial interests may or will be affected by the 
Commission’s proposed action may file a petition for a Section 120.569 or 
120.57, Florida Statutes, hearing, in the form provided by Rule 28- 
106.201, F.A.C.” (Bold and underline added for emphasis). 

The first observation that must be made is that Rule 25-22.029, F.A.C., presumes 

that the Commission has taken some “proposed agency action” at a Commission “agenda 

conference.”’ In this case, BellSouth does not allege, nor can it allege, that the “action” 

which is the subject of its expedited petition is a “proposed agency action’’ issued by the 

Commission within the last twenty-one (21) days. This event is an absolutely essential 

element for the filing of a petition by BellSouth pursuant to Rule 25-22.029, F.A.C. 

The second critical observation that must be made with respect to Rule 25-22.029, 

F.A.C., is the rule’s cross reference to Rule 28-106.201, F.A.C. Subsection (3) of Rule 

25-22.029, outlined above is clear: “One whose substantial interests may or will be 

affected by the Commission’s proposed action may file a petition for a Section 120.569 

or 120.57, Florida Statutes, hearing, in the form provided by Rule 28-106.201, F.A.C.” 

The plain meaning of the language utilized in this regulation prohibits BellSouth from 

citing Rule 28-106.201, F.A.C., as authority for the filing of its expedited petition - 

~ 

See Title of rule as well as subsection (1) of Rule 25-22.029, F.A.C. 
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unless BellSouth is filing its petition, however entitled, q?er the issuance of some 

“proposed agency action” by this Commission within the past twenty-one (21) days. - 

BellSouth is not filing its petition within twenty-one (21) days of the issuance of a 

Commission proposed agency action. As such, its petition is untimely. 

Further support for the proposition that BellSouth cannot rely on Rule 28- 

106.201, F.A.C., can be found in the body of Rule 28-106.201, F.A.C. Subsection (2)(c) 

of Rule 28-1 06.201, F.A.C., expresslv requires that BellSouth’s petition contain: ‘‘2 

statement of when and how the petitioner received notice of the agency action.” 

BellSouth has not alleged, nor can it allege, “when” and “how” it “received notice of the 

agency action.” BellSouth cannot meet this legal threshold for the simple reason that 

Order No. PSC- 10- 18 19-FOF-TP is not some “proposed agency action” issued within the 

past twenty-one (2 1) days. BellSouth cannot identify a specific proposed agency action. 

As such, BellSouth cannot state a cause of action pursuant to this rule. As such, 

BellSouth’s reliance on this rule as the basis for its expedited petition is legally improper. 

Subsection (2)(e) of Rule 28-106.201, F.A.C., also expressZv requires BellSouth’s 

petition to include the following: “a concise statement of the ultimate facts alleged, 

including, the specific facts petitioner contends warrant reversal or modification of the 

agency’s proposed action.” BellSouth’s expedited petition, again, fails to meet this 

burden. BellSouth has not alleged, nor can it allege, a concise statement of the ultimate 

facts, including which facts warrant reversal or modification from the Commission’s 

proposed agency action. Subsections (0 and (g) of Rule 28-106.201, F.A.C., also 

presume the Commission has taken some proposed agency action. Again, BellSouth 

cannot meet this legal threshold. As such, BellSouth’s reliance on this rule as the basis 

’ 
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for its expedited petition is legally improper. Accordingly, BellSouth’s petition must be 

dismissed for its failure to state a cause of action pursuant to the cited rule. 

Rule 25-22.036 is also limited to 120.569 and 120.57 hearings 

All Commission promulgated regulations are followed by a provision entitled 

“Spscijic Authority” and “Law Implemented.” Rule 25-22.036, F.A.C., cited by * 

BellSouth as a second basis for its petition is no different. 

Specific Authority 

After the words “Speczjk Authority” Rule 25-22.034, F.A.C., includes two 

statutory citations: Sections 350.01 (7) and 350.127(2), Florida Statutes. Section 

350.01 (7), F.S., is entitled “Florida Public Service Commission; terms of 

commissioners; vacancies; election and duties of chair; quorum; proceedings.” 

(Bold in original). Subsection (7) of Section 350.01, F.S., reads as follows: 

“This section does not prohibit a commissioner, designated by the chair, 
from conducting a hearing as provided under ss. 120.569 and 120.57(1) 
and the rules of the commission adopted pursuant thereto.” (Bold added 
for emphasis). 

This statutory section cited as Specific Authority for the promulgation of Rule 25- 

22.036, F.A.C., expressZy references ss. 120.569 and 120.57, F.S. 

Sections 120.569 and 120.57, F.S., are also expressZy referenced under Rule 25- 

22.029, F.A.C. [entitled “Point of Entry Into Proposed Agency Action Proceedings”] 

As noted earlier, this Rule reads in relevant part: 

“( 1) After agenda conference, the Division of the Commission Clerk and 
Administrative Services shall issue written notice of the proposed agency 
action (PAA), advising all parties of record that they have 21 days after 
issuance of the notice in which to file a request for a Section 120.569 or 
120.57, Florida Statutes, hearing. 

. . . . . .  
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(3) One whose substantial interests may or will be affected by the 
Commission’s proposed action may file a petition for a Section 120.569 
or 120.57, Florida Statutes, hearing, in the form provided by Rule 28- 
106.201, F.A.C.” (Bold and underline added for emphasis). 

Rule 25-22.029, F.A.C., cited immediately above, makes clear that petitions for 

hearings pursuant to ss. 120.569 or 120.57, F.S. - pursuant to Rule 25-22.029 - can only 

be filed qfier the issuance of “proposed agency action” by the Commission. This same 

limitation exists for Rule 25-22.036, F.A.C. - the rule cited by BellSouth as a basis for 

filing its petition. As already noted earlier herein, the Specific Authority cited by the 

Commission immediately following Rule 25-22.036, F.A.C., are the exact two statutory 

citations which follow Rule 25-22.029, F.A.C.: ss. 350.01(7) and 350.127(2). 

The plain reading of Section 350.01(7), F.S., allows the chair of the Commission 

to designate a Commissioner to conduct a hearing as provided under ss. 120.549 and 

120.57, F.S., and the rules adopted pursuant to these sections. As noted above, the rule 

promulgated pursuant to Section 350.01(7), F.S., was Rule 25-22.036, F.A.C. - the rule 

cited by BellSouth as the basis for its petition. BellSouth has not alleged, nor can it 

allege, that its petition addresses some “proposed agency action” taken by the 

Commission. As such, BellSouth’s reliance on this rule as the basis for its petition is, 

like the foregoing rule, legally improper. 

The next statutory citation the Commission cites immediately after the words 

“Specific Authoriv” is Section 350.127(2), F.S. This latter statutory provision is entitled 

“Penalties; rules; execution of contracts.” Subsection (2) reads as follows: 

“The commission is authorized to adopt, by affirmative vote of the 
majority of the commission, rules pursuant to ss. 120.536(1) and 120.54 to 
implement provisions of law conferring duties upon it.” 



The plain meaning of this language allows the Commission to promulgate rules to 

implement duties conferred upon it by statute. As described earlier herein, Section - 

350.01(7), F.S., confers upon the chair of the commission the power to designate a 

Commissioner to conduct a hearing pursuant to ss. 120.569 and 120.57, F.SI The 

Commission itself cited Section 350.127(2), F.S., as its authority for promulgating Rule 

25-22.036, F.A.C., to carry out or “implement provisions of law [s. 350.01(7)] conferring 

duties upon it.” Given this explicit authority, Rule 2522.036, F.A.C., can only be cited 

by a party if the party is seeking a formal hearing pursuant to ss. 120.569 and 120.57, 

F.S. And, as repeatedly noted above, a formal hearing pursuant to either ss. 120.569 and 

120.57, F.S., can only be requested after the issuance of “proposed agency action”2 - no 

such proposed agency action exists in the matter raised by BellSouth. 

’ 

It must be noted that Rule 25-22.036, F.A.C., does not cite to any other statutory 

provisions, other than the two sections noted here: ss. 350.01(7) and 350.127(2), F.S. As 

such, BellSouth’s reliance on this rule as the basis for its petition, like the rule before, is 

legally improper. Accordingly, BellSouth’s petition must be dismissed to the extent that 

BellSouth relies on this rule. 

Luws Implemented 

Immediately following the words ‘‘Laws Implemented’ found at the end of Rule 

25-22.034, F.A.C., the Commission expressly cites to ss. 120.569 and 120.57, F.S. 

Section 120.569( l), F.S., reads in relevant part: 

“The provisions of this section apply in all proceedings in which the 
substantial interests of a party are determined by an agency . . . Parties 
shall be notified of any order, including a final order. Unless waived, a 
copy of the order shall be delivered or mailed to each party or the party’s 
attorney or record at the address of record. Each notice shall inform the 

See Rule 25-22.029, F.A.C. 
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recipient of any administrative hearing or iudicial review that is 
available under this section, s. 120.57 or s. 120.68.” (Bold and underline 
added for emphasis). 

The plain meaning of the above referenced language presupposes that the agency 

has issued some proposed agency action within the past twenty-one (21) days. The 

language expressly includes the reference that the parties “shall” be “notified of any ’ 

order, including a final order’’ and each “notice shall inform the recipient of any 

administrative hearing . . .” BellSouth in its petition does not allege, nor can it allege, 

that its petition is addressing some proposed agency action taken by the Commission 

within the past twenty-one (21) days. Again, this is hrther support for the proposition 

that it is legally improper for BellSouth to cite to Rule 25-22.036, F.A.C., as a basis for 

filing its petition. 

Section 120.57, F.S., outlines the procedures for the filing of a formal hearing 

after the Commission has taken some proposed agency action. 

All of the other statutory citations the Commission cited after the words “Laws 

Implemented” focus on areas of regulatory oversight conferred upon the Commission. 

The problem for BellSouth, in relying on Rule 25-22.036, F.A.C. - is that ss. 120.569 and 

120.57, F.S., require that the Commission& have taken some proposed agency action. 

Accordingly, BellSouth’s petition fails to state a cause of action in accordance 

with the legal requirements of Rule 25-22.036, F.A.C., and must therefore be dismissed 

as untimely. 

For these reasons, Supra respectfully moves that this Commission dismiss 

BellSouth’s petition for (1) lack of subject matter jurisdiction and (2) failure to state a 

cause of action. 
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Respectfully submitted this 28th day of June, 2002. 

SUPRA TELECOMMUNICATIONS 
& INFORMATION SYSTEMS, INC. 
2620 S.W. 27th Avenue 
Miami, Florida 33 133 
Telephone: 3 05/476-424 8 
Facsimile: 3OY443-1078 

BRIAN CHAKEN, ESQ. 
Florida Bar No. 01 18040 
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