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INTRODUCTION 

South Florida Hospital and Healthcare Association, Ann Bates Leach Eye 

Hospital, Aventura Hospital, Baptist Hospital of Miami, Bascom Palmer Eye 

Institute, Broward General Medical Center, Cedars Medical Center, Columbia 

Hospital, Coral Gables Hospital, Coral Springs Medical Center, Deering Hospital, 

Delray Medical Center, Florida Medical Center, Hialeah Hospital, Hollywood 

Medical Center, Imperial Point Medical Center, JFK Medical Center, Kendall 

Regional Medical Center, Miami Children’s Hospital, Miami Heart Medical 

Center, Mt. Sinai Medical Center, North Broward Medical Center, North Ridge 

Medical Center, North Shore Medical Center Northwest Medical Center, Palm 

Beach Gardens Medical Center, Palmetto General Hospital, Palms West Hospital, 

Parkway Regional Medical Center, Plantation General Hospital, South Miami 

Hospital, University Hospital, University of Miami Hospital and Clinics, Vencor 

Hospital - Coral Gables, Vencor Hospital - Ft. Lauderdale, Vencor Hospital - 

Hollywood, West Boca Medical Center and Westside Regional Medical Center 

(collectively, the “Hospitals”) appeal a decision of the Florida Public Service 

Commission (“Commission”). In support hereof, the Hospitals state as follows: 

WAS:93659.1 



STATEMENT OF THE CASE AND FACTS 

On appeal here is the Commission’s approval of a settlement terminating the 

incomplete review of the retail rates of Florida Power & Light Company (“FPL”). 

In re: Review ofthe retail rates of Florida Power & Light Company, Order No. 

PSC-02-050 LAS-E1 (April 1 1, 2002). (R. 1 1899). The Commission approved the 

settlement over the Hospitals’ objections and despite their request for a hearing to 

examine whether there was a sufficient evidentiary basis for the Commission to 

determine that the settlement would produce just and reasonable rates. 

The Commission proceeding that was resolved by the settlement was 

In re; Review of initiated by Commission Order No. PSC-0 1 - 1346-PCO-EL 

Florida Power & Light Company’s proposed merger with Entergy Corporation, 

the formation of a Florida transmission company, and their effect on FPL ’s rates, 

01 FPSC 6:3 78 (2001). (R. 395). In that order the Commission discussed a 

number of factors that led it to conclude that there should be a comprehensive 

review of PFL’s rates. 

One such factor was Governor Bush’s creation of the Energy 2020 Study 

Commission (“Energy Commission”), which was charged with proposing an 

energy plan and strategy for Florida over the next 20 years. In December 2000, the 

Energy Commission filed an Interim Report with the Legislature that included 

2 
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proposed legislation designed to move Florida to a wholesale deregulated energy 

market.. That draft legislation included a proposal to place a cap on retail base 

rates, During the legislative session that considered the proposed legislation, there 

were concerns expressed about the earnings level of investor-owned companies 

(such as FPL), the value of their generation and transmission assets and whether 

current base rates accurately reflected costs. (R. 396). 

In addition, the Commission also expressed concerns about FPL in particular 

that, in the Commission’s view, warranted a comprehensive review of FPL’s rates. 

One concern involved FPL’s return on equity. The return on equity that FPL was 

authorized to earn had been capped by the terms of a stipulation that FPL and 

others entered into in 1999 (the “1 999 Stipulation”). The cap on FPL’s authorized 

return on equity was part of a revenue sharing plan under which FPL shared with 

ratepayers some level of revenues in excess of agreed-upon thresholds. The 1999 

Stipulation recognized that from time to time, FPL’s achieved retum on equity 

might be outside the authorized range. The Commission’s order setting this matter 

for hearing noted, however, that in every month since the inception of the 1999 

Stipulation, FPL’s achieved return on equity had exceeded the benchmark retum 

level by a range of 4 to 157 basis points, or, figured conservatively, on average 49 

basis points above the top of the range. The Commission stated that it was 

concerned that when the revenue sharing plan was scheduled to terminate on April 

3 
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14, 2002, FPL would continue to over-earn with no protection for ratepayers from 

FPL’s high earnings. (R. 397). 

The Commission also was concerned with the portion of FPL’s 

capitalization attributed to common equity (as opposed to for instance debt) 

because the higher a utility’s equity component presumed or imputed to derive 

rates, all other things being equal, the higher the aggregate cost of service. The 

Commission noted that although FPL’s equity ratio was capped by the 1999 

Stipulation at 55.83% on an adjusted basis for purposes of surveillance reports that 

FPL files with the Commission, FPL’s adjusted equity ratio had exceeded the cap 

since March 2000. The Commission fbrther stated that FPL’s actual equity ratio of 

65% was well above the average for AA-rated electric utilities and that a rate 

proceeding would afford an opportunity to set an appropriate ratio to use for 

ratemaking purposes after the expiration of the revenue sharing mechanism under 

the 1999 Stipulation. (R. 398). 

Another factor that the Commission referenced as a basis to implement a 

review of FPL’s rates was the proposed creation of GridFlorida, a regional 

transmission organization (“RTO”) being formed in response to an order of the 

Federal Energy Regulatory Commission (“FERC”). Under the FERC’s order, 

Florida’s utilities (such as FPL) that provide transmission services that are subject 

to the FERC’s jurisdiction, would contribute their FERC jurisdictional 

4 
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transmission facilities to GridFlorida. Thereafter, GridFlorida would assume 

operational control of the facilities, and transmission rates would be determined in 

a manner that would depart from the traditional manner in which rates have been 

set for each of the stand-alone utilities. The Commission determined that the 

implementation of GridFlorida would have a significant impact on FPL’s 

investments and expenses in the hture. It also determined that retail rates, which 

currently include a component to recover the costs of transmission facilities, would 

have to be reconciled with the imposition of new wholesale transmission rates that 

would be charged by GridFlorida. (R. 396). 

In addition to the foregoing reasons for finding that an earnings review was 

needed, the Commission noted that FPL’s most recent hl ly  allocated cost of 

service study was filed in 1981 for a projected 1983 test year. Thus, a 

comprehensive review of FPL’s rates had not taken place in 18 years. 

In view of these factors, the Commission determined that it was necessary to 

initiate a base rate proceeding (i) to address the level of FPL’s earnings, (ii) to 

assure appropriate retail rates on a going forward basis and (iii) to provide for 

appropriate benefits to ratepayers from the creation of an RTO and hture 

restructuring of Florida’s electric market. (R. 398). 

On October 24, 2001, in Order No. PSC-01-211 I-PCO-EI, the Commission 

established procedures for reviewing FPL’s rates (the “Hearing Order”). In re: 

5 
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Review of the retail rates of FZorida Power & Light Company, 01 FPSC 10:484 

(2001). (R. 9394). In the Hearing Order, the Commission considered a proposal 

by FPL that would have modified the procedures that normally would be utilized in 

a rate review. Under normal procedures, a utility files Minimum Filing 

Requirements (“MFRs”), which are schedules that set forth specified arrays of 

historical and projected financial and operational data that are relevant to 

ratemaking, after which parties conduct discovery and proceed to a hearing. 

Following the hearing and briefing, Commission Staff issues a recommendation to 

the Commission concerning the Staffs view as to the proper disposition of the 

particular case. The Commission then can review Staffs recommendation in the 

context of the comprehensive record developed by all the parties during the 

hearing and through briefing. 

Under FPL’s proposal, following Staffs review of the data in the MFRs, 

Staff would have issued a recommendation setting forth its preliminary assessment 

of the reasonableness of FPL’s rates. (R. 9399). Whatever hearing then would 

take place would be narrowed by Staffs recommendations based upon its 

preliminary assessment. 

The Commission declined to accept FPL’s proposal. The Hearing Order 

noted: 

FPL’s suggestion of requiring a staff recommendation on 
how best to proceed based upon its review of the 

6 
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extensive and comprehensive 2002 forecast data is 
unnecessary, not practical, and potentially prejudicial to 
the rights of one or more of the parties. 

Order No. PSC-01-2111-PCO-E1 at 7. (R. 9400). 

The Commission went on to explain: 

The Commission ordered the utility to file MFRs to 
determine what FPL’s retail rates should be on a going 
forward basis. There are two means of addressing that 
issue with finality in Florida Administrative Law. First, 
via a settlement, agreed to by all parties to the proceeding 
and subsequently approved by the Commission. Second, 
via a hearing conducted pursuant to Sections 120.569 an 
120.57, Florida Statutes. 

Id. (R. 9400). 

Consistent with this ruling, the Commission set the matter for hearing to 

commence on April 10, 2002. (R. 9400). However, the Commission ultimately 

did not follow either of the two procedures that the Hearing Order specifies are the 

two means available to set FPL’s retail rates, i.e., there neither was a unanimous 

settlement nor did the Commission afford parties a hearing on the merits. 

What transpired instead was that the procedural schedule was aborted prior 

to the completion of discovery and prior to the convening of an evidentiary hearing 

in which parties would have been given the opportunity to cross-examine FPL’s 

witnesses. On March 14,2002, FPL along with other parties to the proceeding, but 

not the Hospitals, filed a joint motion asking the Commission to approve a 

proposed settlement of the case. (R. 11739). On the same day, FPL moved to 
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suspend the procedural schedule in view of the pending proposed settlement. 

(R. 11735). The motion to suspend the procedural schedule was granted on that 

same day. (R. 11785). 

The proposed settlement is to be effective for the period April 15, 2002 

through December 3 1 , 2005. (R. 1 1748). Its most significant terms provide (i) for 

a $250 million annual reduction to FPL’s base rates (id.) and (ii) a revenue sharing 

arrangement if FPL’s retail base rate revenues exceed certain specified levels. 

(R. 1 1749). Notwithstanding those provisions, the settlement also provides FPL an 

opportunity to file for a rate increase during the term of the settlement if its retail 

base rate eamings fall below a 10% return on equity. (R. 11750). 

The Hospitals opposed the proposed settlement for two fundamental reasons. 

First, the evidence they had developed up until that time and which was set forth in 

the prepared testimony of their expert witness, or which they intended to elicit 

through cross-examination of FPL’s witnesses, showed that the annual base rate 

reduction of $250 million under the settlement was woefully short of providing just 

and reasonable rates. (R. 1 1849). The Hospitals’ evidence, inclusive of evidence 

that would have been developed on cross-examination, supported an annual base 

rate reduction of $535 million. (R. 11849-50). Appendix A hereto sets forth a 

summary of the evidence that the Hospitals would have presented, had they been 

afforded a hearing, to support a rate reduction of at least $535 million. Second, the 

8 
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discovery process was not complete and discovery concerning two significant 

issues was outstanding. (R. 11852 and 11854). Had the Hospitals been given the 

opportunity to obtain complete discovery concerning the two outstanding issues, 

they may have been able to show that even an annual reduction of $535 million to 

base rates was insufficient to produce just and reasonable rates. 

One area of discovery that was outstanding concerned transactions between 

FPL’s affiliates and between an unregulated affiliate and an unaffiliated entity. 

The Hospitals had sought information concerning those transactions to determine 

whether FPL had shifted value away fiom ratepayers to unregulated entities where 

the value would be used exclusively for the benefit of shareholders. (R. 11004- 

19). 

The basis for the Hospitals’ discovery requests into these transactions was 

information included in filings with the Securities and Exchange Commission, 

shareholder reports and reports FPL had filed with the Commission outside the 

context of the rate case. Certain of those discovery requests concerned transactions 

with an entity named Adelphia Communications (“Adelphia”). Adelphia uses FPL 

property to conduct its business, and pays FPL for the right to use that property. 

Adelphia, through its affiliates Adelphia Cable and Adelphia Business Solutions, 

pays rental for use of FPL facilities. Revenue from Adelphia is credited against the 

9 
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jurisdictional cost of service of electric ratepayers. The lower the revenue from 

Adelphia, the more residual cost must be borne by FPL’s ratepayers. (R. 11679). 

Adelphia is not just another entity using FPL property. FPL’s general 

counsel was on the Board of Directors of Adelphia. (R. 11683). FPL’s general 

counsel also was president of an entity named Cable GP, Inc., which was a partner 

in an entity named Olympus Communications, L.P. (“Olympus”). Id. The other 

major owner of interests in Olympus was Adelphia. (R. 11679). Adelphia’s other 

partners in the Olympus partnership were subsidiaries of FPL Group, Inc. 

operating under the name “Telesat.” Id. Olympus operates one of the largest 

contiguous cable systems located in some of the fastest growing markets in 

Florida. As of December 31, 1999, Olympus’ cable system passed in front of 

974,861 homes and served 65 1,308 basic subscribers. Id. To provide its services, 

Olympus owns or leases parcels of real property for signal reception sites (antenna 

towers and headends) and microwave facilities. (R. 1 1680). 

Whether through clearing rights of way which would be charged to 

ratepayers but which could benefit others using the right of way or by conveying 

property rights in lease or in fee to Olympus or Adelphia (for example to be used 

by Olympus or Adelphia for antenna towers or microwave facilities), the FPL 

Group by means of controlling FfL could benefit AdeIphia and Olympus in 

numerous ways. (R. 11682). 

10 
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By late 1999, FPL Group sold 3.5 million shares of AdeIphia common stock 

and had its interest in an unnamed cable limited partnership redeemed, for 

aggt-egate after-tax gains of more than $160 million, according to FPL Group’s 

1999 Annual Report. (R. 11680). The circumstances described above caused the 

Hospitals to seek discovery to determine whether FPL in fact had shifted value to 

AdeIphia and Olympus at ratepayer expense, and the FPL Group then appropriated 

increases in value for the benefit of shareholders. 

There also were other transactions that caused the Hospitals to seek 

discovery concerning affiliate transactions. In early 2000, FPL conveyed to its 

wholly-owned affiliate FiberNet substantial assets involving, inter alia, fiber optic 

cables originally installed to assist in FPL’s operation of its electric utility system. 

(R. 1.1680). FPL Group’s annual report disclosed that FiberNet’s “fiber optic 

network was originally developed in the late 1980s to provide internal 

telecommunications service to support company operations.” Id. Since FPL’s 

conveyance of the assets to FiberNet, FPL’s revenues credited against its 

jurisdictional electric cost of service have fallen significantly. Id. Additionally, 

FPL has been engaged in shedding millions of dollars of property to a non- 

regulated affiliate named Land Resource Investment Company (“LRIC”). Id. 

What is done by LRIC with the property, including renting or selling portions of it 

11 
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to third parties, is not disclosed in diversification reports that FPL routinely files 

with the Commission. Id. 

FPL resisted providing the requested data. Thus the Hospitals moved to 

compel production of requested data. (R. 11004). The Presiding Officer agreed 

that the Hospitals were entitled to obtain the discovery they sought concerning the 

transactions between FPL, non-Commission regulated affiliates and other entities. 

In Order No. PSC-02-0254-PCO-E1, he ruled that having considered the 

arguments, i.e., which included the argument that FPL might be shifting value 

from ratepayers to shareholders, the Hospitals were entitled to obtain the 

infomation they were seeking and ordered FPL to produce the information within 

two days. In re: Review ofthe retail rates of Florida Power & Light Company, 02 

FPSC 2: 194 (2002). (R. 1 1 125). However, rather than produce the discovery, FPL 

filed a motion for reconsideration. (R. 11245). FPL’s reconsideration motion was 

pending before the Presiding Officer at the time that the proposed settlement was 

filed and the procedural schedule was suspended. Once the Commission approved 

the proposed settlement, the Presiding Judge vacated the prior order that had 

required FPL to provide the Hospitals with discovery concerning the affiliate 

transactions. In re: Review of the retail rates of Florida Power & Light Company, 

02-FPSC 3:326 (2002). Thus, the Hospitals never obtained the 

outstanding discovery concerning affiliate transactions that might have disclosed 

(R. 11832). 
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that reductions to FPL’s base rates were warranted in excess of the $535 million 

that the Hospitals had identified up until that time. 

In lieu of completing discovery and convening a hearing, the Commission 

considered the proposed settlement in a special meeting held on March 22, 2002. 

At the outset of the meeting, the Commission indicated that parties would be given 

up to five minutes each to make their presentation. (R. 1 1838). Counsel for the 

Hospitals indicated that the Hospitals had assumed that they would be given an 

opportunity to present a thorough analysis to show why the settlement should not 

be approved. (R. 11 848). After indicating that “we really are here to discuss the 

proposed settlement” (R. I1849), implying that it had not been the Commission’s 

intention to discuss objections to the proposed settlement, the Commission 

ultimately allowed the Hospitals 15 minutes to explain their opposition to the 

proposed settlement. The Hospitals concluded their remarks by 

asking the Commission to defer ruling on the proposed settlement and to allow the 

discovery process to be completed in order to obtain discovery concerning FPL’s 

affiliate dealings as well as with respect to the other area of discovery that was 

outstanding. (R. 1 1855). 

(R. 1 1849). 

The other area involved FPL’s resource planning process. (R. 11854). 

Information that had been provided revealed that FPL had incurred a $100 million 

cost overrun in connection with the repowering of one of its generation plants. 
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(R. 1.1854). The Hospitals had outstanding discovery requests designed to obtain 

information conceming whether any other cost overruns had occurred, whether 

FPL’s generation resource planning process was being performed in a prudent 

manner and whether FPL was attempting to pass through to ratepayers costs that 

had been imprudently incurred associated with the construction of new electric 

generating capacity. (R. 11295). The Hospitals asked to be allowed to complete 

discovery conceming the affiliate transaction issue and the costs of new generation 

plant and asked that the Commission thereafter hold a hearing on the merits of the 

proposed settlement to find out whether it results in just and reasonable rates. 

(R. 11855). The Hospitals pointed out that such a determination only can be made 

based upon a fbll and adequate administrative record, which was something the 

Commission lacked. (R. 1 1855). 

The Commission, however, approved the settlement over the Hospitals’ 

objection and without affording the Hospitals either the discovery they had 

requested or the opportunity of a hearing. As a result, the Commission, in 

approving the settlement, disregarded the conclusion in the Hearing Order that 

there are only two ways to resolve this case under Florida Administrative Law, ie., 

through a unanimous settlement or a hearing conducted pursuant to Sections 

120.569 an 120.57, Florida Statutes. (R. 9400). AdditionalIy, in approving the 

settlement, the Commission did so without the benefit of having reviewed prepared 
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testimony submitted either by the Office of Public Counsel (“OPC”) or the 

Commission’s own Staff. Neither of those parties filed prepared testimony in 

accordance with the Commission’s procedural schedule at the time the 

Commission approved the settlement. While Staffs position on FPL’s rates is 

unknown, OPC disclosed that its testimony, had it been filed, would have on some 

issues called for larger reductions than had been identified by the Hospitals. 

(R. 11877). 

SUMMARY OF ARGUMENT 

Section 120.569(2)(b), Florida Statutes, guarantees that in a proceeding in 

which the substantial interests of a party will be affected by an agency 

determination, the agency will afford all parties the opportunity for a hearing. 

Section 120.569(2)6) guarantees a party to such a proceeding a right to conduct 

cross-examination. Similarly, Section 120.57, Florida Statutes, guarantees that 

when hearings involve disputed issues of material fact, parties shall be given the 

opportunity to present evidence on all issues involved and to conduct cross- 

examination. Based upon this statutory scheme, this Court, as well as other Florida 

courts, consistently have ruled that it would be a denial of due process for the 

Commission to deny a party the hearing that is guaranteed by Sections 120.569 and 

120.57, Florida Statutes. See, e.g., Florida Gas Co. v. Hawkins, 372 So. 2d 11 18 

(Fla. 1979). In Florida Gas, this Court in fact made clear that when the fairness of 
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a utility’s rates are being considered, due process requires a fair hearing. Id. at 

1121. 

This case involves a review FPL’s rates. Based upon Florida’s statutory 

scheme, and presumably the case law addressing that statutory framework, the 

Commission initially scheduled a hearing in this case. In doing so, and in rejecting 

a proposal by FPL that would have restricted the scope of the proceeding that 

would take place, the Commission unequivocally ruled that there was a 

requirement to provide the hearing contemplated by Sections 120.568 and 120.57 

lest the rights of participants be prejudiced. (R. 9400). The only exception that the 

Commission found to the requirement to provide the hearing was in the event a 

unanimous settlement could be reached by all the parties. Id. 

When a settlement was proposed in this case, the Hospitals opposed the 

settlement on the record. (R. 11 848). The Hospitals argued to the Commission 

that the rate cut provided by the proposed settlement was well short of providing 

just and reasonabIe rates. (R. 11849). The Hospitals’ evidence developed to that 

point showed that a rate reduction of more than double the reduction provided by 

the settlement was required to produce just and reasonable rates. The Hospitals 

thus asked the Commission to defer ruling on the settlement to allow discovery to 

be completed and to afford the Hospitals a hearing. (R. 11855). 
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Nonetheless, in disregard of its earlier ruling, the Commission rushed to 

judgment and approved the settlement. In doing so, it trampled on the Hospitals’ 

due process and statutory rights. It also disregarded the jurisprudence in this state 

which required that the Hospitals be provided the hearing that the Commission had 

promised and the Hospitals had requested. 

Further, the Commission approved the settlement without the benefit of an 

evidentiary record to support the Commission’s actions. Discovery was ongoing 

and had not been completed concerning critical issues that would show, inter alia, 

whether FPL’s ratepayers are subsidizing the operations of unregulated companies 

affiliated with FPL. Further, neither the Office of Public Counsel nor Commission 

Staff had yet submitted prepared testimony that would have disclosed what they 

believe is the just and reasonable level of FPL’s rates. Similarly, because a hearing 

never was convened, FPL’s witnesses never were submitted to the scrutiny of 

cross-examination that might have disclosed short-comings in their prepared 

testimony in support of FPL’s case. Thus, there simply was no evidentiary record 

to support a decision by the Commission. 

In view of these circumstances, the Commission had insufficient information 

before it to answer the key questions that the Commission had posed itself in 

initiating the proceeding. Specifically, there was not an evidentiary record to 

support a conclusion that FPL would not continue to achieve unreasonable returns 
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on equity. There was not an evidentiary record to support a conclusion that the 

base rates provided by the settlement accurately would reflect FPL’s costs. 

Additionally, the Commission did not address (much less remedy) FPL’s unusually 

thick common equity component. 

The failure to develop an evidentiary record concerning these important 

issues stems from the fact that the Commission aborted the discovery process and 

refused to convene the statutoriIy-required hearing. As a consequence, numerous 

subparts of Section 120.68(7), Florida Statutes, require that this case be remanded 

to the Commission with a direction to allow the Hospitals to complete discovery 

and afford them the hearing that is guaranteed by Sections 120,569 and 120.57, 

Florida Statutes. 

STANDARD OF REVIEW 

Section 120.68(7), Florida Statutes sets forth the standard of review 

applicable to this case. There are a number of provisions that dictate that this 

should be remanded to the Commission with directions for the Commission to 

afford the Hospitals procedural rights that are guaranteed under Florida law. 

Section 120.68(7)(a) provides that: 

The court shall remand a case to the agency for further 
proceedings consistent with the court’s decision or set 
aside agency action, as appropriate, when it finds that: 

18 
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(a) There has been no hearing prior to agency 
action and the reviewing court finds that the validity of 
the action depends on disputed facts. 

Section 120.68(7)(a), Florida Statutes. 

As will be discussed in more detail inJFa at 26, this provision requires that 

this proceeding be remanded to resolve a wealth of disputed facts. 

Section 120.68(7)(b) also requires a remand. That section provides that a 

reviewing court shall set aside an agency decision or remand the case to the agency 

where: 

(b) The agency’s action depends on any finding of 
fact that is not supported by competent, substantial 
evidence in the record of a hearing conducted pursuant to 
Sections 120.569 and 120.57. . . ; 

Section 120.68(7)(b), Florida Statutes. 

This provision requires that this case be remanded because although this 

proceeding was supposed to take place pursuant to the requirements of Sections 

120.569 and 120.57, and a Commission order in the proceeding should have been 

supported by findings of fact, the order approving the settlement makes no formal 

findings of fact. Nonetheless, the Commission assumed the ultimate fact, i.e., that 

the settlement is “a reasonable resolution of the issues regarding FPL’s level of 

earnings and base rates.” Final Order at 4. This “finding” is not supported by 

substantial evidence, as no evidence was adduced in the case. In a remanded 

proceeding, the Hospitals would be given the opportunity to develop a factual 
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record to show that a rate reduction is warranted in excess of the $250 million that 

is provided by the settlement. 

Section 120.68(7)(c) also requires a remand. That section provides that a 

reviewing court shall set aside an agency decision or remand the case to the agency 

where: 

(c) The faimess of the proceedings or the 
correctness of the action may have been impaired by a 
material error in procedure or a failure to follow 
prescribed procedure. 

Section 120.68(7)(c), Florida Statutes. 

Here, both the fairness of the proceeding and the correctness of the 
- 

Commission’s action are severely impaired by the Commission’s failure to afford 

the Hospitals a hearing that is mandated under Florida law. 

Section 120.68(7)(d) also applies. It provides that a reviewing court shall set 

aside an agency decision or remand the case to the agency where: 

(d) The agency has erroneously interpreted a 
provision of law and a correct interpretation compels a 
particular action. 

The error here was that Section 120.57 guarantees parties to administrative 

proceedings involving disputed facts the opportunity, inter aEia, to present 

evidence and conduct cross-examination. The Commission committed an error of 

law in denying the Hospitals those opportunities and the correct interpretation of 
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the law compels that the Hospitals be afforded a full hearing as provided for by 

statute. 

Finally, Sections 120.68(7)(e) 1 and 4 also apply. Those sections provide 

that a reviewing court shall set aside an agency decision or remand the case to the 

agency where: 

(e) The agency’s exercise of discretion was: 

1. Outside the range of discretion delegated 
to the agency by law; [or] 

* * * * * * * 

4. Otherwise in violation of a constitutional 
or statutory provision. 

Section 120.68(7)(e), Florida Statutes. 

As will be discussed, the Commission did not have discretion to deny the 

Hospitals a hearing, and in declining to afford the Hospitals the hearing they 

requested, the Commission violated the Hospitals’ due process rights. 

21 
WAS:93659.1 



ARGUMENT 

I. THE COMMISSION ERRED IN DENYING THE HOSPITALS A 
HEARING 

A. Due Process Requires That The Hospitals Be Afforded A 
Hearing 

Under the laws of this state, the Hospitals clearly were entitled to the hearing 

which they had requested. The Commission’s order approving the settlement in 

lieu of holding that hearing was a denial of due process. 

Sections 120.569 and 120.57(1)(b), Florida Statutes guarantee a party to an 

administrative proceeding the right to a hearing. In particular, Section 

120.569(2)(b), Florida Statutes, provides that in proceedings in which the 

substantial interests of a party are determined by the agency, “[all1 parties shall be 

afforded an opportunity for a hearing . . . .” Further, Section 120.569(2)Cj) 

provides a party the right to conduct cross-examination. The requirement for an 

agency to afford a party the right to conduct cross-examination, as well as a 

requirement for the agency to comply with a panoply of procedural mechanisms 

designed to guarantee parties’ due process rights, is further mandated by Section 

120.57( l)(b) when a proceeding involves disputed issues of material facts. 

Consistent with the requirements of Sections 120.569 and 120.57( l)(b), this Court, 
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and other Florida courts, have held that it is a denial of due process to deny a party 

a hearing in an administrative proceeding in circumstances such as these. 

In FZorida Gus Cu. v. Hawkins, 372 So. 2d 11 18 (Fla. 1979), the Court was 

asked to review a Commission order that denied a public utility a formal rate 

proceeding where the utility had filed for a rate increase. The Commission had 

denied the utility the hearing based upon the Commission's review of data 

preliminarily filed by the utility and its determination that summary rejection of the 

utility's proposed rate increase would avoid unnecessary litigation. 

This Court quashed the Commission's order, ruling that the Commission had 

denied the utility due process. In reaching that conclusion, the Court ruled: 

When factual matters affecting the fairness of utility rates 
are being considered by a regulatory commission the 
rudiments of fair play and due process require that the 
Company must be afforded a fair hearing and an 
opportunity to explain or rebut those matters. There can 
be no compromise on the footing of convenience or 
expediency, or because of a natural desire to avoid delay, 
when the minimal requirement of a fair hearing has been 
neglected or ignored. 

372 So. 2d at 1 121, citing Ohio Bell Tel. Co. v. Public. Util. Comm 'y1 of Ohio, 301 

U.S. 292 (1937). The Court based that decision on its holding in Florida Rate 

Conference v. FZoridu R.R. and PubZic Util. Comm 'n, 108 So. 2d 601, 607 (Fla. 

1959) where it stated: 
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. , . [W]e have held that where a rate, rule or regulation is 
made without statutory authority or without giving the 
carrier affected by it, reasonable opportunity to be heard, 
or without obtaining or considering any substantial 
evidence, where investigation, inquiry and evidence are 
necessary as a basis for the action taken, the proceeding 
is not had in due course of law and this court will not 
enforce it. State ex rel. Railroad Com ’rs v. Florida East 
Coast R. Co., 1912,64 Fla. 112, 59 So. 385,393. 

372 So. 2d at 1120, 

The Court also relied upon its holding in Citizens of the State of FZa. v. 

Mayo, 333 So. 2d 1 (Fla. 1976). In that case, the Court held that “[tlhe general 

procedure has been and remains that rate increases are awarded only after a public 

hearing in which testimony is presented by all interested parties and cross- 

examination is permitted.” Citizens of the State of Fla. v. Mayo, 333 So. 2d at 4. 

Reflective of that holding, in Florida Gas, the Court stated that in Citizens ofthe 

State ofFZa. v. Mayo “the Court reaffirmed the public policy of this state favoring 

traditional due process rights in utility rate hearings.” 372 So. 2d at 1 121. 

The reasoning of the Florida Gas decision is hlly consistent with the 

subsequent jurisprudence of this state. For instance, the court heId in Village 

Sdoon, IHC. v. Division of AZcohoZic Beverages & Tobacco, 463 So. 2d 278 (Fla. 

1’‘ DCA 1985): 

Fundamental to due process is the right to a fair hearing. 
The provisions of Section 120.57 implement the right 
through the mechanism of formal proceedings or 
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informal proceedings. Section 120.57( 1) governs formal 
proceedings and necessarily requires the holding of a 
hearing. . . . While a party has the absolute right to SI. 

formal hearing under Section 120.57( 1) when material 
facts are in dispute, the absence of disputed issues of 
material fact, which authorizes informal proceedings 
under section 120.57(2), does not, ipso facto, eliminate 
the right to a hearing. Hearings, whether conducted 
under Section 120.57(1) or (2 ) ,  provide the essential 
mechanism whereby parties confront each other at a 
common time and situs and present evidence, legal 
authority, and argument in support of their respective 
positions. 

463 So. 2d at 284-85; see also Citizens of the State of Fla. v. Wilson, 568 So. 2d 

904, 908 (Fla. 1990) (“The Commission cannot enter a final order without giving 

interested parties the right to a hearing.”); Shaker Lakes Apts. Co. v. Dolinger, 714 

So. 2d 1040, 1040-41(Fla. 1’‘ DCA 1998) (“Section 120.57( I), Florida Statutes 

(Supp. 1996), guarantees all parties the opportunity to present evidence in a full 

evidentiary hearing.”). Indeed, albeit in a dissent, the now Chairman of the 

Commission recognized this principal herself when she wrote: 

Pursuant to Section 120.57( l)(h), Florida Statutes, a 
summary final order shall be rendered if it is determined 
from the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with 
affidavits, if any, that no genuine issue as to any material 
fact exists. I note, in this case, that the customer may not 
have had the benefit of discovery (depositions, answers 
to interrogatories or admissions on file) that may allow 
the requisite demonstration of a genuine issue of material 
fact as contemplated by this state. For that reason alone, 
I dissent from the majority’s decision. 
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In re: Petition by Florida Power & Light Company for approval of conditional 

settlement agreement which terminates standard offer contracts originally entered 

into between FPL and Ukeelanta Corporation and FPL and Usccola Farms, Cu.? 

00 FPSC 1289 (2000); 2000 Fla. PUC LEXIS 1296' 16-17 (2000). 

Thus, its is clear that due process mandates that the Commission require the 

completion of the discovery process and afford the Hospitals the hearing that the 

Commission had scheduled and which the Hospitals requested be held 

notwithstanding the proposed settlement. By denying the Hospitals the 

opportunity for that hearing and completing discovery, the Commission denied the 

Hospitals due process as demonstrated by the cases relied upon above. That is 

particularly so given that the hearing would have involved disputes over material 

fact and that a hearing therefore was required under Section 120.57(1), Florida 

Statutes. 

B. The Validity Of The Commission's Order Depends Upon 
Disputed Facts 

The prepared testimony of FPL proposed to keep base rates at the level in 

effect under the 1999 Stipulation. The settlement that was approved by the 

Commission reduced the base rates by $250 million annually. (R. 11900). The 

prepared testimony of the expert witness sponsored by the Hospitals, Mr. Lane 

Kollen, however, raised numerous issues to support an annual reduction of $475 
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million. (R. 1 1325-43 1). Additionally, the Hospitals intended to introduce 

evidence concerning several issues through cross-examination of FPL’s witnesses 

that would have called for annual reductions to FPL’s base rates of an additional 

$60 million, i.e., for a total annual reduction supported by the Hospitals of $535 

million. (R. 1 1850). Further, additional discovery that had not yet been completed 

may have served as a basis for the Hospitals to seek a rate reduction in excess of 

$53 5 million annually. 

To determine whether the settlement resulted in just and reasonable rates, or 

rates that are excessive and therefore are unjust and unreasonable, required the 

resolution of numerous factual disputes involved in the difference between the 

$250 million reduction approved by the settlement and the greater reduction 

supported by the Hospitals. Section 120.68(7)(a), Florida Statutes, thus requires 

the Court to remand this case to the Commission for a hearing to resolve the 

factual disputes discussed below. See, e.g., Peterson v. Department of Business 

Regulation, 45 1 So. 2d 983 (Fla. 1’‘ DCA 1984) (a hearing is a matter of right, i.e., 

it is not within an agency’s discretion to deny a hearing); see also ZarrJian v. 

Department of State, 552 So. 2d 267 (Fla. 2”d DCA 1989) (“Section 157(1), Florida 

Statutes (1 987) provides for a formal hearing when a disputed issue of material fact 

is involved.”); Saddlebrook Resorts, Inc., v. Wiregrass Ranch, Inc., 630 So. 2d 

1 123, 1126 (Fla. 2nd DCA 1993) (“when there is a disputed issue of fact to be 
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determined, Section 120.57 requires a formal proceeding unless waived by all 

parties to the proceeding.”) (emphasis in original). 

One issue that turns on the resolution of factual disputes concerns FPL’s 

affiliate transactions. As was shown above, based upon the information that is 

known, FPL Group shareholders enjoyed a substantial gain from the sale of 

interests in Adelphia, a company that was doing business with FPL and which had 

at least one common officer with FPL. (R. 11683). Additionally, Adelphia had a 

direct financial relationship with Olympus, which would benefit from using FPL’s 

rights-of-ways. (R. 11679 and 11682). FPL also transferred a fiber optic network 

to its affiliate, FiberNet, and thereafter, rental revenues that are credited against 

FPL’s jurisdictional cost of service fell precipitously. (R. 11680). And, FPL shed 

millions of dollars in valuable assets to LRIC, another affiliate. These 

relationships and transactions, which again must be explored in greater detail 

through additional discovery, raise the question whether FPL has engaged in 

activities that result in revenues that should have benefited ratepayers as credits 

against FPL’s jurisdictional cost of service, instead being used to benefit 

shareholders. If an examination of the facts ultimately shows that FPL has 

engaged in such activities, such a finding would require that those activities be 

taken into account in setting rates. 

Id. 
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Section 366.093( 1 ), Florida Statutes, explicitly gives the Commission access 

to the public records of utilities, their affiliates and their parent corporations “to 

ensure that a utility’s ratepayers do not subsidize nonutility activities.” Consistent 

with this provision, the Commission is required to reduce rates when necessary to 

ensure that a public utility’s rates do not subsidize affiliates’ business activities. 

Indeed, the Commission itself has ruled that “a basic premise of regulation is that 

utility operations should not subsidize other operations . . . .” In re: Petitionfor a 

rate increase by Florida Power Corporation, Order No. PSC-92- 1 197-FOF-E1, 

1992 Fla. PUC LEXIS 1546* 130 (Oct. 22, 1992); see also In re: Investigation into 

the earnings and authorized return on equity of GulfPower Company. In re: 

Petition by Gulf Power Company fur approval of proposed plan for an incentive 

revenue-sharing mechanism that addresses certain regulatory issues including a 

reduction to the company ’s authorized return on equity, Order No. PSC-99- 1047- 

PAA-EI, 1999 Fla. PUC LEXIS 915* 6-7 (May 24, 1999). 

Because the procedures before the Commission were aborted, FPL never 

filed testimony conceming the affiliate issue. However, based upon its statements 

in response to motions to compel discovery, it is clear that FPL does not believe 

that its transactions with affiliates would impact rates. (R. 11066 and 11245). 

Thus, the facts concerning FPL’s affiliate transactions clearly are in dispute. As 

such, the only way to determine whether FPL has been engaged in activities with 
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affiliates and other entities that have resulted in ratepayers’ subsidization of non- 

utility operations, and to determine the impact on rates of any such activities, is to 

remand this case for a completion of discovery and a hearing. 

Another issue turning on the resolution of factual disputes involves the 

question whether FPL’s capital expenditures on new generation plants and 

repowering projects properly are included in rate base. Mr. Kollen’s testimony on 

behalf of the Hospitals showed that FPL was proposing to include in rate base 

approximately $100 million representing a cost overrun on FPL’s project to 

repower its Sanford power plant. (R. 11366; see also R. 1095 1). A confidential 

portion of Mr. Kollen’s prepared testimony contains information that relates to the 

question whether cost overruns and other generation-related expenditures should 

be included in rate base. (See p. 25 of Index of Record). Additionally, the process 

by which FPL estimated costs of alternatives to its existing generation construction 

process may be seriously flawed, resulting in skewed decisions regarding 

construction and procurement of generation resources. Mi. Kollen’s prepared 

testimony hrther shows that FPL apparently shifted capital expenditures 

associated with the Sanford repowering project into 2002, the test year for 

determining rates. (R. 11364). By doing so, FPL appears to have improperly 

loaded capital costs into 2002 rate base. Resolution of whether the cost overruns 

of the Sanford repowering project and other generation-related expenditures were 
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prudently incurred and should be included in rate base in 2002 thus requires a 

hearing in which the prudence of FPL’s activities and planning processes 

associated with the addition of new generation can be examined. 

A third issue requiring the resolution of facts that are in dispute concerns 

FPL’s capital structure, ie., specifically, the effect of FPL’s unusually thick equity 

component on its return on equity. As previously indicated, the level of FPL’s 

equity component was one of the factors that caused the Commission to implement 

the review of FPL’s rates in the first place. 

If there were a hearing, the Hospitals would produce evidence through cross- 

examination of FPL’s witnesses that shows that FPL’s unregulated affiliates are 

engaged in high risk business activities, i.e., building independent power plants in 

other states. (R. 1185 1). The Hospitals also would show that the FPL Group, 

FPL’s parent, maintains a very thick equity component in order to provide credit 

protection necessitated by the high risk activities of the unregulated entities. Id. 

The Hospitals also would show that having the thick equity component, if it is not 

adjusted downward for ratemaking purposes, causes FPL’s ratepayers to subsidize 

the operations of the unregulated affiliates in violation of the requirement that 

ratepayers not be required to subsidize non-utility operations. Id. The Hospitals 

maintain that this subsidization has a $173 million per year effect on FPL’s base 
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rates. Id. These are all issues that involve disputed facts that must be resolved by 

a hearing. 

Other factual disputes concern FPL’s claimed operation and maintenance 

(“O&M’) expenses. FPL has boasted for years about its successes in reducing 

O&M expenses. (€2. 11350; see also R. 11349). Yet, when it was finally forced 

into a comprehensive rate review, FPL inexplicably tried to justify its rates by 

claiming that it expected its O&M expenses to increase by 9.2 percent. (R. 11348). 

The question of whether FPL’s O&M expenses actually would increase by 9.2 

percent, or some lesser amount, or not at all, is another issue that only can be 

determined through the resolution of disputed facts. The resolution of this factual 

dispute would have an annual impact on FPL’s base rates in a range of 

approximately $47.4 million to $94.8 million. 

Yet another disputed fact issue involves the depreciation expense related to 

FPL’s nuclear generating units. If provided a hearing, the Hospitals would show 

that FPL applied for 20-year extensions on its operating licenses. (R. 11332). In 

fact, on June 7,2002, the 20-year extension was granted by the Nuclear Regulatory 

Commission for FPL’s Turkey Point Capacity.’ The Hospitals also would show 

that FPL plans on operating its nuclear units as long as possible. (R. 11333). The 

1 See http://w.fplgroup.com; click on “News”; click on “Florida Power & 
Light News”; click on item entitled “FPL Announces Operating Licenses Extended 
For Turkey Point Nuclear Power Plant” (June 7,2002). 
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Hospitals also would show, however, that existing depreciation rates assume only a 

40-year useful life of the nuclear units, i.e., not the 60-year life that is consistent 

with the Turkey Point authorized licenses following extension and FPL’s stated 

intentions to operate the plants for 20-years beyond the 40-year life currently 

assumed for depreciation purposes. (R. 11334). Thus, the Hospitals’ expert 

witness, Mr. Kollen, would testify that it is necessary to correct the mismatch 

between service lives and depreciation to prevent intergeneration inequities among 

ratepayers. Id. He also would testify that it is necessary to adjust depreciation 

rates to avoid distorting competition that will occur upon state adoption of 

legislation to deregulate the market along the lines considered by the Energy 

Commission. Id. The annual effect on FPL’s base rates of adjusting depreciation 

is approximately $77.5 million. (R. 11336). The issue of whether this adjustment 

should be made to depreciation rates for FPL’s nuclear units thus again requires the 

resolution of factual issues. 

Another factual dispute involves a deferred pension debit that FPL included 

This asset represents the cumulative effect of FPL’s net in working capital. 

pension income since 1994. (R. 1 1339). 

The Hospitals’ expert, Mr. Kollen, in his prepared testimony, testified that 

the rates that were in effect fiom 1994 through 2001 reflected the recovery fiom 

ratepayers of positive pension expense based upon the test year levels included in 
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rates in FPL’s last rate case in Commission Docket No. 830465-EI. Id. However, 

in his prepared testimony, Mr. Kollen also testified that from 1994 through 2001, 

FPL experienced net pension income that was retained by FPL for the benefit of 

shareholders. Id. Mr. Kollen testified that it therefore was improper to require 

ratepayers to pay carrying charges on the asset resulting fiom the net pension 

income. Id. He thus recommended that the deferred pension debit should be 

removed fiom rate base. Id. He calculated that removing the deferred pension 

debit from rate base for the 1994 - 2001 period would reduce FPL’s revenue 

requirement by approximately $63 million. (R. 11340). As with the issues 

discussed above, to determine the correct accounting treatment for the deferred 

pension debit once again requires the resolution of disputed facts - in this case, a 

determination of the proper way in which to account for the deferred pension debit 

in view of the circumstances under which it arose. 

It goes without saying that the Hospitals believe their position should prevail 

on each of the matters discussed above. And were the Hospitals to prevail on each 

of the items discussed above, which are a subset of the reductions the Hospitals are 

seeking to FPL’s base rates, the reduction that would be called for based upon the 

items that can be quantified at this point would be approximately $360 million, or 

$100 million more than the reduction that was provided for by the settlement. 
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But whether the Hospitals are right with respect to these items, or whether 

FPL’s filed case is correct, only can be decided based upon a record that will allow 

the Commission to consider the factual differences asserted by the parties. Thus, 

the validity of the Commission’s action in approving the settlement only can be 

determined based upon consideration and resolution of disputed facts. 

As a result, Section 120,68(7)(a), Florida Statutes, requires that this case be 

remanded with a direction that the Commission hold a hearing on these issues that 

involve factual disputes, i.e., a court shall remand a case to an agency where no 

hearing was provided prior to agency action and the validity of the action depends 

on disputed facts. Sections 120.68(e)l and 4, Florida Statutes, also require that this 

case be remanded because the Commission did not have discretion to deny the 

Hospitals the hearing they are seeking. See, e.g., Gugelmin v. Division Of Admin. 

Hearings, 2002 Fla. App. LEXIS 6175 (Fla. 4th DCA 2002); see also Tampa Elec. 

Co. v. Garcia, 767 So. 2d 428, 433, corrected by 2000, Fla. LEXIS 1901 (2000) 

rehearing denied, 2000 Fla. LEXS 1902, cert. denied, 532 U S .  905 (2001) 

(“deference [to Commission orders] cannot be accorded when the commission 

exceeds its authority.”). Further, the violation of the Hospitals’ due process rights 

requires a remand under Section 120.68(7)(e)4, Florida Statutes due to the 

violation of the Hospitals’ constitutional and statutory rights. 
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11. THE COMMISSION’S FINAL ORDER IS NOT SUPPORTED BY 
COMPETENT, SUBSTANTIAL EVIDENCE 

This Court consistently has held that in reviewing a Commission decision, 

the Court must determine whether the Commission’s “action comports with the 

essential requirements of law and is supported by substantial competent evidence.” 

Pan American World Airways, Inc. v. Florida Public Sen. Comm’n, 427 So. 2d 

716, 717 (Fla. 1983), relying upon Florida Tel. Co. v. Mayo, 350 So. 2d 775 (Fla. 

1977); see also Teleco Communications Co. v. CZark, 695 So. 2d 304, 308 (Fla. 

1997) (“we will uphold the PSC’s findings if competent substantial evidence exists 

in the record to support those findings.”); see also Schreiber Express, Inc. v. 

Yarborough, 257 So. 2d 245 (Fla. 1971). 

The Court also has held that it will ‘hot affirm a decision of the Commission 

if it is arbitrary and unsupported by substantial competent evidence, or in violation 

of a statutory or a constitutionally guaranteed right.” Citizens ofthe State ofFZa. v. 

Public Sen. Comm’n, 425 So. 2d 534, 538 (Fla. 1982). Thus, the Court remanded 

a case to the Commission where the Commission arbitrarily selected a “fact” from 

outside the record, finding that such a procedure “plainly violates the notions of 

agency due process which are embodied in the administrative procedure act.” 

General Dev. UtiZs., Inc. v. Hawkins, 357 So. 2d 408, 409 (Fla. 1978). Similarly, 
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the Court quashed a Commission order where the Commission’s conclusion was 

not supported by substantial evidence in the record. FZeet Transport Co. ofFZa. v. 

Mason, 188 So. 2d 294, 296 (Fla. 1966); see also Tamiami Trail Tours, Inc. v. 

Bevis, 299 So. 2d 22, 24 (Fla. 1974) where the Court quashed a Commission order 

finding that “the Commission’s action cannot be based upon speculation or 

supposition.” 

Here, we have a proceeding in which there the Commission’s order 

approving the Stipulation refers to no evidence, substantial or otherwise, as support 

for the Commission’s decision. Rather, the Commission apparently approved the 

proposed settlement based upon an unstated speculation or supposition that the 

settlement results in just and reasonable rates. But, the Commission never 

critically reviewed any evidentiary record materials to make that determination 

because no evidentiary record ever was compiled given the lack of a hearing. As a 

result, the circumstances in which this case comes before the Court are analogous 

to the circumstances the Court faced in Citizens ufFZa. v. Mayo, 333 So. 2d 1 

(1976). In that case, the Commission chose to conduct public hearings in which it 

promised intervenors, including public counsel, the right to present evidence and to 

cross-examine a utility’s witnesses. However, the Commission did not hlfill its 

promise. It used procedures that effectively eliminated public counsel’s right to 
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present witnesses or conduct cross-examination. In view of that circumstances, the 

Court ruled: 

By foreclosing public counsel’s effective participation in 
the interim rate process after having assured it, the 
procedures used by the Commission to grant interim rate 
relief in this case were plainly improper. 

Citizens ofFla. v. Mayo, 333 So. 2d at 18-19. After noting that due process under 

Section 120.26, Florida Statutes (1 973) required each party the opportunity, inter 

alia, to conduct cross-examination, the Court found that, based upon the 

Commission’s failure to follow the prescribed procedures, the Court lacked 

sufficient information to determine whether the Commission’s decision was based 

upon substantial and competent evidence. Id. at 20-2 1. Thus, it remanded the case 

to the Commission for hrther procedures. 

The circumstances in Citizens ofFZa v. Mayo are remarkably similar to the 

circumstances here, except that the circumstances here are more egregious. Here, 

the Hospitals were denied the opportunity to complete discovery and conduct 

cross-examination, and there is no record that even purports to serve as substantial 

evidence to support the Commission’s action. Thus, because the Commission’s 

order approving the settlement is not supported by substantial evidence, Section 

120.68(7)(b), Florida Statutes requires that this case be remanded to provide the 
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Hospitals the hearing that the Commission had promised and which is guaranteed 

under Sections 120.569 and 120.57( l), Florida Statutes. 

111. A €U3MAND IS MANDATED W H E m  A PROCEDURAL ERROR IS 
MATERIAL TO THE FAIFCNESS OF THE PROCEEDING 

Given that the Commission did not afford the Hospitals the hearing that it 

promised and that is required under Sections 120.569 and 120.57(1), Florida 

Statutes, Section 120.68(7)(c), Florida Statutes clearly requires a remand of this 

proceeding to the Commission. Florida courts repeatedly have relied upon Section 

120.68(7)(c) to remand cases when agencies failed to follow prescribed 

procedures. See, e g . ,  Creel v. District Bd. Of Trustees, 785 So. 2d 1285, 1287 

(Fla. 5* DCA 2001) (“this court is required to remand to the agency or set aside the 

agency’s action when ‘the fairness of the proceedings or the correctness of the 

action may have been impaired by a material error in procedure or a failure to 

follow prescribed procedure.’ ”); see also Schrimsher v. School Bd. Of Palm Beach 

County, 694 So. 2d 856, 861 (Fla. 4’ DCA 1997), review denied, 703 So. 2d 477 

(1997) (“Reversal is mandated when a procedural error is material to the fairness 

of the proceedings.”); see also Ryan v. Florida Dep’t. of Bus. & Prof’l Regulation, 

798 So. 2d 36,38  (Fla. qfh DCA 2001). 
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IV. A REMAND IS MANDATED WHERE CORRECTION OF AN 
ERROR OF LAW COMPELS A PARTICULAR ACTION 

The Commission’s failure to afford the Hospitals the hearing guaranteed by 

Sections 120.569 and 120.57, Florida Statutes, also requires a remand of this 

proceeding under Section 120.68(7)(d), Florida Statutes. That section requires a 

remand where an “agency has erroneously interpreted a provision of law and a 

correct interpretation compels a particular action.” Further, as the court held in 

Schrimsher v. School Bd., 694 So. 2d at 861, “[ulnlike with procedural errors, we 

may reverse any erroneous interpretation of law, whether or not the error rises to a 

level of materiality, so long as the correct interpretation compels a particular 

action.”; see also Parlato v. Secret Owners Ass ’n., 793 So. 2d 1 158 (Fla. 1”‘ DCA 

200 1). 

Here, Sections 120.569 and 120.57, clearly provided the Hospitals the right 

to a hearing and the right to conduct cross-examination. The Commission’s failure 

to afford the Hospitals those rights was a clear error of law. And because a correct 

interpretation of the law would provide the Hospitals those opportunities, Section 

120.68(7)(d), Florida Statutes, requires that the case be remanded with a direction 

compelling the action that is required by statute, ie., a hearing with f i l l  rights of 

cross-examination. 
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V. THE COMMISSION’S ORDER APPROVING THE SETTLEMENT 
IS NOT SUPPORTED BY FINDINGS OF FACT 

Remand of this case also is required because the Commission’s order is not 

supported by findings of fact, That failure to make findings of fact is another 

instance of clear error. 

In International Minerals & Chem. Corp. v. Mayo, 336 SO. 2d 548, 552-53 

(Fla. 1976), this Court held that: 

[Tlhe PSC is required to make findings of fact in rate 
proceedings. Village of North Palm Beach v. Mason, 
167 So. 2d 721 (Fla. 1964); Central Truck Lines, Inc. v. 
King, 146 So. 2d 370 (Fla. 1962) . . . . The requirement 
of explicit fact findings makes for more carehl 
consideration by the Commission, helps assure that this 
Court does not usurp the PSC’s fact finding prerogatives, 
and otherwise facilitates review of Commission orders by 
this Court. The more detailed the PSC’s findings are, the 
more readily these important purposes are served. 

Emphasis added. 

The Court’s holding in International Minerals relied upon the Court’s earlier 

decision in Central Truck Lines v. King where the Court reversed a Commission 

decision based upon the Commission’s failure to make findings of fact. As the 

Court stated there, “findings of fact on essential although collateral issues which 

might justify the entry of a final order must be made . . . .” 146 So. 2d at 373 n. 1 .  

In rendering that decision, the Court relied upon the opinion of the United States 
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Supreme Court in State of Fla. v. United States, 282 U.S. 194, 5 1 S. Ct. 1 19 (193 I )  

requiring findings of fact. 

Here, there are no findings of fact whatsoever nor could there be based upon 

the flawed procedures that were used by the Commission. This provides yet an 

additional reason to remand this case. 

CONCLUSION 

As shown above, Sections 120.569 and 120.57, Florida Statutes, give the 

Hospitals the right to a hearing in this case. However, because the Commission 

did not afford the Hospitals a hearing, the Commission did not have any 

evidentiary record to resolve key issues that the Commission itself had identified 

as requiring a review of FPL’s rates in the first place. Accordingly, the Court 

should remand this case to the Commission with directions that the Commission: 
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( I )  allow the Hospitals an opportunity for full  discovery, (2) thereafter, afford the 

Hospitals a hearing and (3) comply with all procedural requirements specified in 

Section 120.57, in particular Section 120.57(2)(b). 
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Appendix A 

SUMMARY OF EVIDENCE THE HOSPITALS WOULD HAVE 
PRESENTED TO SUPPORT A RATE REDUCTION OF AT LEAST $535 

MILLION, i.e., MORE THAN DOUBLE THE RATE REDUCTION 
PROVIDED BY THE SETTLEMENT APPROVED BY THE 

 COMMISSION^ 

Effect on 
Summary of Evidence Annual Cost of Service 

A. The revenue refund due to the 
effects of the 1999 Rate Agreement 
should be removed from the calculation 
of rates. 

$34.086 million reduction 

B. Depreciation expenses for 
Turkey Point 3 and 4 and St. Lucie 1 
and 2 nuclear plants should be 
reduced to reflect 20-year service 
life extensions. 

C. 
depreciation allowed pursuant 
to the 1999 Rate Agreement 
should be amortized over three years. 

The special nuclear and fossil 

D. The deferred pension debit 
included by the Company in working 
capital should be removed. 

E. 
damage expense should be eliminated. 

A claimed increase in storm 

$77.485 million reduction 

$53.574 million reduction 

$62.873 million reduction 

$30.3 15 million reduction 

Items A - I would be established in the first instance through the testimony of the 
Hospitals expert witness, Mr. Lane Kollen. Items J and K would be established 
through cross-examination of FPL’s witnesses. 

I 
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F. Rate of return should be 
adjusted to reflect internal funding of 
storm damage reserve treated as a 
rate base reduction. 

G. Reduce projected growth in 
operation and maintenance expense, 
excluding the proposed increase in 
storm damage expense, from 9.2% 
to 4.6%. 

H. 
to FPL’s overall return for the 
accumulated deferred income tax 
effects of rate base adjustments. 

There should be an adjustment 

$3 1.099 million reduction 

$47.432 million reduction 

$34.140 million increase 

I. 
FPL’s capitalization structure to 50%, 
quantified on a traditional basis. 

Limit the common equity in 
$172.545 million reduction 

J. 
proposed by FPL’s witness, Dr. Olivera, 
should be reduced by 100 to 200 
basis points. 

The midpoint return on equity 
$47 million reduction 

K. 
required to pay for the cost overrun 
on the Sanford repowering project. 

FPL’s ratepayers should not be 

Total effect on annual cost of service 

2 
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$13 million reduction 

$535.269 million reduction 
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(Address of p r i n c i p a l  executive offices) (Zip code) 

Registrant's telephone number, including area code: 8 14-274-9830 

Securities registered pursuant to Section 12(b) of the Act: None. 

Securities registered pumaant to Section 12(g) of the Act: 

Class A Common Stock, S.01 par value. 

Indicate by check mark whether the registrant (1) has filed al! reports required to be filed by Section 13 
or 15(d) of the Securities Exchange Act of I934 during the preceding 12 months (or for such shorter 
period that the registrant was required to file such reports), and 2) has been subject to such filing 
requirements for the past 90 days. 

R. 1 I695 

http:/lir-web.finsys.com/edgar-conv-hW 1 9~S/06/29/00/0O0O79~86-95-O00oO6. html 3/5/2002 



a E L P H I A  COMMUNICATIONS CORP(Fom: 10-K 0000796486-95-000006, Recei ... Page 2 of 5 16 I 
I 
8 

Yes X NO 

Indicate by check mark if disclosure of de!inquent fi!ers pursuant to Item 405 of Regulation S-K is not 
contained herein, and will not be contained, to the best of registrant's knowledge, in definitive proxy or 
information statements incorporated by reference in Part I11 of this Form 10-E: or any amendment to h s  

4- 

Form 10-K. 

Aggregate market value of outstanding Class A COIXIIXIA Stock $.Ol par value, held by non-affiliates of 
the Regiseant at June 26,1995 was $76,870,845 based on tlit zlosing sale price as computed by the 
NASDAQ National lMarket System as of that date. For purposes of this calculation only, aftiliates are 
deemed to be directors and executive officers of the Registrant. 

Number of outstanding shares of Class A Common Stock, S.01 par value, at June 26, 1995 was 
15,364,009. 

Number of outstanding shares of Class B Common Stock, S.01 par value, at June 26, 1995 was 
10,944,476. 

Documents Incorporated by Reference 

Portions of thc Proxy Statement for the 1995 Ar~nual Meeting of Stockholders are incorporated by 
reference into Part III hereof. . 

PART I 

ITEM 1. BUSINESS (Dollars in thousands) 

Introduction 

Adelphia Communications Corporation ("Adelphia" and, collectively with its subsidiaries, the 
"Company") is the seventh largest cable television opcrator in the United States. As of March 3 I ,  1995, 
cable systems owned or managed by the Company (the "Systems") in the aggregate passed 2,268,501 
homes and served 1,579,437 basic subscribers who subscribed for 794,624 premium service units. 

The Corripany's owned cable systems (the "Company Systems") arc located in ten states and art 
organized into seven regional clusters: Western New York, Virginia, Western Pennsylvania, New 
England, Eastern Pennsylvania, Ohio and Coastal New Jersey. The Company Systems are located 
primarily in suburban areas of large and medium-sized cities within the SO largest television markets 
("areas of dominant influence" or "ADIS," as measured by Thc Arbitron Company). At March 3 1, 1995, 
the Company Systems passed 1,340,808 homes and served 975,066 basic subscribers. 

The Company owns a 50% voting interest and non-voting preferred limited partnership interests 
entitling the Company to a 16.5% priority return in Olympus Communications, L.P. ("Olympus"). 
Olympus is a joint venture which owns cable systems (the "Olympus Systems") primarily located in 
some of the fastest growing areas of Florida. The Olympus Systems in Florida form a substantial part of 
an eighth regional cluster, Southeastern Florida. The Company is the managing general partner of 
Olympus. As of March 3 1,1995, the Olympus Systems passed 5 12,052 homes and served 306,3 17 basic 
subscribers. See "Management's Discussion and Analysis of Financial Condition and Results of 

W m u 
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including customer sen ice ,  service call dispatching, marketing, human resources, advertising sales and 
government relations into regional offices. Each regional ofice has a related-kchnical center which 
contains the facilities n e c e s s q  for the Systems' technical functions, including construction, installations 
and system maintenance and monitoring. Consolidating customer service h c t i o n s  into regional ofrices 
allows the Company to provide customer service through better training and staffing of customer service 
representatives, and by providing more advanced telecommunications and computer equipment w.d 
software to its customer service representatives than would otherwise be economically feasible in 
smaller systems. 

The Company considers technological innovation to be an important component of cost-effective 
improvement of its product and customer satisfaction. Through the use of fiber optic cable and other 
technological improvements, the Company has increased system reliability, channel capacity and its 
ability to deliver advanced cable television services. These improvements have enhanced customer 
service, reduced operating expenses and allowed the Company to introduce additional sertlices, such as 
impulse-ordered pay-per-view programming, which expand customer choices and increase Company 
revenues. The Company has developed new cable constmction architecture which allows it to readily 
deploy fiber optic cable in its systems. The Company has replaced approximately 24% of the total 
installed trunk cable for the Systems with fiber optic cable and has used fiber optic cable in all of its 
rebuilding projects and principally all of the Systems' lint extensions. In addition, the Company has 
installed over 690 miles of fiber optic plant for point-to-point applications such as connecting or 
eliminating headends or microwave link sites. Management believes that the Company is among the 
leaders of the cable industry in the deployment of fiber optic cabIe. 

Development of the Systems 
c 

The Company has focused on acquiring and developing systems in markets which have favorable 
historical growth trends. The Company believes that the strong household growth trends in its Systems' 
market areas are a key factor in positioning itself for future growth in basic subscribers. 

Since 1982, the Company has grown principally by acquiring new cable systems and by developing 
existing cable systems. On June 16, 1994, Adelphia invested $34,000 for a majority equity position in 
TMC Holdings Corporation ("THC"), the parent of Tclc-Media Conipany of Westem Connecticut. THC 
owns cable television systems serving approximately 43,000 subscribers in Western Connecticut. On 
June 30,1994, Adelplxa acquired from Olympus 85% of the common stock of Northeast Cable, Inc. 
("Nodeast Cable") for a purchase price of $3 1,875. Northeast Cable owns cable television systems 
serving approximately 36,500 subscribers in Eastern P e ~ s y l v a n h  On January 10, 1995, Adelphia 
issued 399,087 shares of Class A Common Stock in connection ~4th the merger of a wholly-owned 
subsidiary of Adelphia into Oxford Cablevision, Inc. ("Oxford"), one of the Benjamin Terry family (the 
"Terry Family") cable systems. Oxford serves approximately 4,200 subscribers located in the North 
Carolina counties of Granville and Warren. On January 3 1, 1995, the Company acquired Tek-Media of 
Martha's Vineyard, L.P. for $1 1,775, a cable system serving approximately 7,000 subscribers in 
Martha's Vineyard, Massachusetts. On February 28, 1995, ACP Holdings, Inc., a wholly owned 
subsidiary and managing general partner of Otympus, certain shareholders of Adelphia, Olympus a d  
various Telesat Entities ("Tclesat"), wholly-owed subsidiaries of FP&L Group, he. ,  entered into an 
investment agreement whereby Telesat agreed to contribute to Olympus substantially all of the assets 
associated with certain cable television systems, serving approximately 5 0,000 subscii bers in southern 
Florida, in exchange for general and limited partner interests and newly issued preferred limited partner 
interests in Olympus. 

t- m a The Company will continue to evaluate new opportunities that allow for the expansion of its business 
through the acquisition of additional cable television systems in geographic proximity to its existing 

m 
M 

d 

http://ir-web. frnsys.comledgar_conv_htmv 1 995/06/29/00/0000796486-95-000006.html 3 /5/2002 



ATTACHMENT €5 

R. 11698 



Page 1 of 91 

----- BEGIN P R I V A C Y - Z N . W C E D  MESSAGE----- 
Proc-Type: 2001,MIC-CLEAR 

I C L c 3 0 q B a b A 0 4 p X + 2 6 x 0 a ~ 4 O u T 6 B j l Y o w 2 ~ ~ ~ v b ~ J D n p b ~ / 2 ~ J ? ~ K e ~ r 5 d ~ d G ~ A ~ + ~  
AodgufNr k/MNcAf dcEqi WA-= 

<SEC-D0CUMENT>0000950132-00~000237.txt : 20000331 
< S E C - H E A D E R ~ 0 0 0 0 9 5 0 i 3 2 ~ 0 0 - 0 ~ 0 2 3 7 . h d r . s g m l  : 20000331 
ACCESSION NUMBER: 0309550132-00-003237 
CONF9)RMED SUBMISSION TYPE: IO-K405 
PUBLIC DOCUMENT COUNT: 6 
CONFORMED PEP.IUD OF REPORT : 19991231 
F I L E 3  AS OF DATE: 2C000330 

FILER:  

COMPANY DATA : 
COMFANY CONFORMED NAME : 
CENTRAL I N D E X  K E Y :  
STANDARD INDUSTRIAL CLASSIFICATION: 
IRS NUMBER: 
STATE OF INCORPORATION: 
FISCAL YEAR END: 

OLYMPUS COENUNICATIONS L? 
0000861255 
CABLE C OTHER PAY TELEVISION 
251 622615 
DE 
1231 

FILING 'JALUES : 
FORM TYPE: 10-K405 
SEC ACT: 
SEC FILE N'JN3ER: 333-19327 
FILM NUMBER: 5 8 e m  

BUSINESS ADDRESS: 
SThEET 1: 
STREET 2 :  

ONE NORTI! MAIN STREET 
P CI BOX 4 7 2  . -  

CITY: COUDERSPORT 
STATE; 
ZIP: 16915-1141 
BUSINESS PHONE: 814274983Q 

PA 

MAIL ADDRESS: 
STREET 1: 
STREET 2 :  
CITY: 
STATE: 
Z I P :  

ONE NORTH MAIN STREET 
P 0 BOX 4 7 2  
COUDERSPORT 
PA 
16915-114 1 

FILER: 

COMPANY DATA: 
COMPANY CONFORMED NLYE : 
CENTRAL INDEX KEY: fi000754C19 
STANDARD INDUSTRIJU,  CLASSIFICATION: 

STATE OF INCORPORATION: 

OLYMPUS CAPITAL CORP 

CABLE 6 OTHER PAY TELEVISION 

DZ 

m m 
D 
U 

d IRS NUMBER: 2328 68 925 

http://wvnv.encn .codfietdatalproxies- 1 Oks_appraisalnorms/wawselectscc.cfm 3/5/2002 



I T E M  7 .  mNAGEMENT'S DISCSSSION AND ANALYSIS OF FINANCIAL C3NDITICN AK3 
RESULTS OF OPER4TIONS . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 

ITEM 7a. QUANTITATIVE AND QUALITATIVE ZISCLOSUAES ABOUT MARKET RISK . . . . . .  

ITEM 8. FINIWCIAL STATEMENTS AND SUPPIEHENTAilY DATA ...................... 
ITEM 9 .  CHANGES IN AND DISAGREEMENTS WITH ACCCUNTANTS ON ACCOUNTZNG AND 

FIIIANCIAL DISCLOSURE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

FAXIT iII 

ITEM 10. DIaECTORS AND EXECVTIVE OFFICERS Oi THE REGISTRANT... . . . . . . . . . . .  
ITEM 11. EXECUTIVE COMPENSATION ........................ . . . . . . . . . . . . . . . . .  

ITEM 1 2 .  SECURITY OXNE2SHIP OF CERTAIN BENEFICIAL OWNERS A N D  "INAGEMENT.. 

ITEM 13. CERTAIN 3ELATICNSHIPS AND E L A T E D  TRANSACTIONS . . . . . . . . . . . . . . . . . .  
PART IV 

ITEM 1 4 .  EXHIBITS, FIKANCIAL STATEMEKT SCHEDULES, AND REPORTS ON 
FORM 8-K ......................................................... 

</TABLE> 

Page 3 of 91 

2 
<?AGE> 

2 2  

32 

30 

4 6  

4 6  

46 

4 7  

48 

49 

PART I 
ITEM 1. BUSINESS 

( C c l l a r s  in t h o u s a n d s )  

Introduction 

Olympus Communications, L.P. ("Olympus" and, c o l l e c t i v e l y  with i t s  
subsidiaries, the "Company") is a limited pcrtnership between ACP Holdings, 
Inc. and ACC Holdings  11, LLC, wholly-owned subsidiaries of Adelphia 
~ o m m u n i c a t i o n s  Corporation ( t o g e t h e r  w i t h  i t s  s u b s i d i a r i e s ,  "Adeiphia") . Prisr 
to October 1, 1999, the Company was a j o i n t  vecturc limited partzership 
between Adelphia and subsidiaries cf FPL Group, Inc. (together w i t h  its 
subsidiaries "FPL Group"). On t h a t  dare, Olympus t ra r , s fe r red  all outstanding 
common s t o c k  of its wholly-owned s u b s i d i a r y ,  West Boca Security, Inc. ("WB 
Security") to FPL Group in exchange f o r  FPL STOUP'S partnership Lnterest in 
Olympus. Olympus had assigned a $1C8,000 note receivaDle from a wholly-owned 
subsidiary to WB Security prior to the transfer of common s t o c k  t o  FPL Group, 
The only a s s e t  of WB Security was this note which constituted the 
consideration paid  f o r  the redemption of t h e  FPL Group partnezship i n t e r e s t s  
in Olympus and accrued p r i o r i t y  r e t u r n  due to FPL Grocp. The Company's 
o p e r a t i o n s  consist of providing telecommunicaticns services primarily over its 
n e t w o r k s ,  which a r e  commonly referred to as  broadkand n e t w o r k s  becacse choy 
can transmit large q u a n t i t i e s  of voice, video and data by way D f  d i g i t a l  o r  
a n a l o g  signals. Adelphia is a l e a d e r  in t h e  t e l e c o m u n i c a t i o n s  industry w i t h  
cable  t e l e v i s i o n  and l o c a l  telephone operations. As of December 31, 
Adelphia owned and managed cabls television systems (inclLding Olympus) with 
broadband networks  that passed ir, front of 7,902,707 homes and served 
5,124,594 basic subscribers. 

1999, 

0 
0 
F- 
U 
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The Company operates one of t h e  largest contiguous cab le  systems located in 
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some of t h e  f a s t e s t  growing marke t s  i n  Florida.  As of Decerrber 31, 1 9 9 9 ,  :ne 
Company's cable system (the "System"i passed in front of 974,8-61 homes 5r.d 
served 651,308 basic subscribers. I n  addition t o  t r a d i t i o n a l - a n a l o g  cable 
television, the Company offers a w i d e  range of telecommunication serv ices  
including d i g i t a l  cable television, h i g h  speed d a t a  and Internet access, 
electronic secuzity monitoring, paging acd telephony. 

The Private Securities Litigation Reform Act of 1995 provides a *'safe  
harbor" for f o r w a r d - l o o k i n g  statements. Certzin information i n c l u a e d  i n  rhls 
h n u a l  Repor t  on Form 1 0 - K r  including Management's DiscLssion 2nd h a I y s 1 s  of 
Financial Condition and Results of Operations, i s  forward-looking, S L ~ R  as 
information relating to the effects of f u t u r e  regulation, f u t u r e  capital 
commitments and t h e  effects of competition. Such foraard-looking info:matlon 
involves important risks and uncertainties t n a t  could significantly affect 
expected results i n  the future from those expressed in any forwzrd-looking 
statements made by, or on b e h a l f  of, t h e  Company. Thtse "forward looking 
statements" can  be i d e n t i f i e d  b y  the use of forward-Looking terminoiogy such 
as " b e l i e v e s " ,  "expects", "may", " w i l l ,  " "shculd, If ''intends" or "a r , t i c i ?a t e s "  
or the n e g a t l v e  thereof  or o t h e r  variations thereon or comparable terminclogy 
or by discussions of strategy t h a t  involve r i sks  and uncertainties. These 
risks and uncertainties i n c l u d e ,  bu+, are n o t  limited to, uncertainties 
relating to ecgnomic ccnditions, acquisitioEs and divestitures, the 
availability and cost of capital, qovernment ard r e g u l a t o r y  policies, t h e  
pricing and availability of equipment, materials, inventories and programmin9, 
product  acceptance, technological developments, and changes in the competitive 
environrnent in which the Company o p e r a t e s .  Persons reaaing this Annual Report 
on Form 10-K are cautioned that forward-lcoklng statements herein are only 
?redictions, that no assurance can be g i v e n  that t h e  future r e s u l t s  will be 
achieved, and t h a t  actual events o r  results may differ materially as a result 
of the r isks  and uncertainties facing the Company. 

Business 

Video Services 

Cable television systems receive a v a r i e t y  cf tefevisicn, radio and d a t a  
signals transmitted to receiving si tes  ("headends") by way of  o f f - a l r  
antennas, microwave r e l a y  systems and satellite e a r t h  stations. Signals are 

I 
1 then 

I <PACE> 
3 

m d u l a t e d ,  amplified and distributed p r i m a r i l y  through f i b e r  o p t i c  and c o a x i a l  
cable t o  subscribers, who pay fees for t h e  s e r v i c e .  Cable television systems 
are general ly  constructed and operated pursLant to non-exclusive franchises 
awarded by s t a t e  or local government authorities for specified periods of 
time. 

Cable television systems typically o f f e r  subscribers a package of basic 
video service3 c o n s i s t i n g  of  local and  distant television broadcast signals, 
s a t e l l i t e - d e l i v e r e d  non-broadcast c h a n n e l s  (which offer programming s u c h  as  
news, sports,  family entertainment, music, weather, shopping, etc.) and 
public, governmental and educational access channels. 

In addition, premium service channels, which prov lde  movies, live and taped 
concerts, sports  e v e n t s  and o t h e r  programming, a r e  offered f o r  an  extra 
monthly charge. A t  December 31, 1999 over  9 8 9  of subscribers of the System 
were also offered pay-per-view programming, which allows the subscriber to 
orde r  special events or movies and to pay on a pe r  event  b a s i s .  Local, 

I 
d 
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i n s t a n c e ,  although the PSC has mar,dated t h a t  competitive providers f ~ l  
c e r t a i n  price lists, t h e  PSC has resisted allowing c o m p e t i t i v e  carrier 

file full tariffs, which would deny them t h e  ability to re ly"on terms 
conditions n o r m a l l y  included :n such t a r l f f s  and required i n s t e a d  reli 
individual contracts. In addition, t h e  PSC c o n d u c t s  proceedings and 
rulemakings to address local c o m p e t i t i o n  issues i n c l u d i n g  pricing of  u 
network elements and wholesale services available f o r  resale. F i n a l l y ,  
pursuant to its obligation ucder t h e  1396 Act ,  t h e  PSC a l s o  reviews or 
arbitrates interconnection agreement negotiations. 

e 
s ro 
and 
acce CT, 

Based on the foregoing, the Company believes that the Florida A c t  a n d  
asrs ions of t h e  ?SC to date reflect a g e n e r a l l y  favorable legal and r e r ' u i a r o r y  
environment for new e n t r a n t s ,  s u c h  as  Olynpus,  to intrastate 
t s l e c o m u n L c a t i o n s  in F l o r i d a .  

ITEM 2 .  PROPERTIES 

The Company's principal physical a s s e t s  consist of cable t e l e v i s i o n  
operating plant and  equipment, including signal r e c e i v i n g ,  e n c o c l n g  a n d  
decoding d e v i c e s ,  headends and distributian systems and subscriber h o u s e  arcp 
equipment f o r  each of its cable televisian systems. The signal receiving 
apparatus c y p i c a l l y  i n c l u d e s  a tower, a n t e n n a ,  a x i l l a r y  e l e c t r o n i c  equipment 
and earth stations for reception of satellite signals. Headends, consisting of 
associated electronic equipment necessary for t h e  reception, amplification and 
modulation of signals, are l oca t ed  near the r e c e i v i n g  uevizes. The Company's 
distribution system consiscs primarily of c o a x i a l  and f i b e r  o p t i c  c a b l e s  and 
related electronic equipment. Subscriber d e v i c e s  consist of decoding 
c o n v e r t e r s .  The physical coinpcnents of cable t e l e v i s i a n  systems require 
m a i n t e n a n c e  and periodic upgrad ing  t o  keep pace with technological advances. 

The Conpany's cables and r e l a t e d  equipment a r e  g e n e r a l l y  attached to utility 
poles under pole rental agreemepts with l o c a l  public E t i l i t i e s ,  although in 
some a r e a s  t h e  distribution cable is bur ied  in underground ducts or trenches. 
See "Legislation and  Regulation-FCC Regulation.'' 

The Company owns or l eases  parcels of real p r o p e r t y  for signal reception 
s i t e s  (antenna towers and headenas ) ,  microwave facilities and business offices 
i n  each  of its market areas, and owns most of i t s  s e r v i c e  vehicles. 

Substantially all of the a s s e t s  of 01)mpur' subsidiaries are subjec 
encumbrances as collateral in c o n n e c r i o n  with t h e  Company's credit 
a r rangemen t s ,  e i ther  directly with a security interest or i n t i i r c c t l y  
pledge of t h e  s tock o r  partnership i n t e r e s t s  in t h e  respective s u b s i d  
See Note 3 to t h e  Olympus Communications, L . P .  consolidated financial 
statements. The Company believes that itE properties, both owned and 
are in good operating condition a n d  are s u i t a b l e  and adequate far the 
Company's businezs operations. 

ITEM 3 .  LEGAL PROCEEDINGS 

:t 

t 
.i 

1 

, to 

hro:igh 
a r i e s  

T h e r e  are no material pending legal proceedings,  o t h e r  than routine 
l i t i g a t i o n  incidental t o  the business, of which the Company or any of its 
subsidiaries is a part  or to which any of their property is s u b j e c t .  

ITEM 4 .  SUBMISSION OF MATTERS TO A VOTE OF SECURITY HOLDERS 

NO r . a t t e r s  were submitted to a v o t e  of securi ty  holders dur ing  t h e  fourth 
q J a r t e r  of 1999. 

20 
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A g r e e m e n t ” )  and agreed to be governed DY t h e  provisions of t h e  Delaware ?.e.w’:se-, 
Uniform Limited Partnership A c t  and t h e  Partnership Agreement;: 

i 

<PAGE> 

WHEREAS, t h e  Pa r tne r s  desire to execute  this Third Amendment to t h e  
Secand &Tended and Restated Limited Partnership Agreement t o  r e f i e c t  t h e  
a n e n h e n t  of c e r t a i n  pr3v i s ior . s  of  che Partnership  Agreement; a n d  

WKEREAS, each  of the capitalized t e r n s  riot  d e f i n e d  h e r e i n  s b , a l l  hsvo 
the meaning ascrlbed t o  tr,em i n  t h e  Partnership  Agreement. 

XOW, THEREFORE, in consideraticn of t h e  m u t u a l  prcsrmises and cavenants 
h e r e i n  and intending to be l e g a l l y  bcznd, tne Partners agree as f o l l o w s :  

1. The P a r t n e r s h i p  Agreement is hereby anended by adding  the 
followinq new Section 12.12: 

Redemption of P a r t n e r s h i p  I n t e r e s t s .  Notwithstanding the 
--------------------______I________ 

p r o v i s i m s  of S e c t i o n  17-702td) of t h e  Delaware Revised Uniform 
F a r t n e r s h i p  A c t ,  upon the Partnership’s a c q u i s i t i o n  of an interest in 
t h e  P a r t n e r s h i p  by purchase, redemption or otherwise, t h e  Managing 
General Partner  may detc-mine chat any such partnersh ip  LRterests will 
n c t  be cance l l ed .  

2 .  This T h i r d  Ameridment may be executed in one or more counterparts, . 
each of which s h a l l  be deemed an o r i g i n a l ,  but a l l  of which t a k e n  t o g e t h e r  
s h a l l  constitute or,@ and the same instrument. D e l i v e r y  of executed signature 
pages  hereof by facsimile transmission s h a l l  ccnstitute effective and b ind ing  
execution and d e l i v e r y  hereof. 

<PAGE> 
-2 -  

IN WITNESS WHEREOF, the undersigned have e x e c u t e d  this T h i r d  Amendment 
t o  t h e  Second Amended ar.d Restated Limited P a r t n e r s h i p  Acreemtnt as of  the date 
first above writ ten. 

MANAGING GENEPJU, PARTNEa: 

AC3 HOLDINGS, INC. 

By: / s /  Michael C. Elulcahey 

Nams: Michael C ,  Mulcahey 
T i t l e :  Assistant Treasurer 

- - - - - - - - - - - - - -*----- I - - - - - - -  

GENERAL PARTNER: 

CABLE GP, INC. 

By: /s/ Dennis P. Coyle  

Name: Dennis P. Coy le  
Title: President 

----c--------------- 
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</TEXT> 
</DOCUMENT> 
<LOCUMENT> 
<TYPE>EX-10.6 
<SEQUENCE>3 

LIMITZD PARTNER: 

CABLE G?,  INC. 

Ry: /s/ Dennis P. Coyle  

Name: Dennis P. C o y l e  
Title: Fresldent 

---------_-----I---- 

PPZFERKEC LIMITED 2ARTNERS: 

ACP HOLDIKGS, INC. 

By: /s! Michael C.  Mulcahey 

Name: M i c h a e l  C. Mulcahey 
T i t l e :  Assistant Treaswer  

-_-___----------_-------- 

-3- 

CABIE G?, I N C .  

By: /s! Dennis P. Coyie  

Name: Dennis  F. Coyle 
Title: President 

SPECIAL LIMITED PARTNER: 

CABLE GP, I K .  

By: i s !  Dennia P. Cclyle 

;dame: Dennis P. Coyle 
Title: President 

-------------------- 

SENIOR LIMITED PARTNER: 

CABLE GP, INC. 

By: /s/ 3ennis P. C o y l e  

Name: Denni3 P. Cayle 
Title: Presidelit 

-------------------- 

- 4 -  
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Eruce  I. Sooken,  Esquire 
Buchanan I n g e r s o l l  Profess iona l  Corporation 4- 

3 0 1  Grant  S t r e e t  

I 
t 
I 

E 
R 

One Oxford  C e n t r e ,  20th F l z o r  
Pictsburgh, PA 15219 
Fax: 412-562-1041 

To Cable GP:  

7 0 0  Universe 3oulevard 
Juno Beach, FL 3 3 4 3 @  
A t t r , :  Dexiis P. Coyle 
Fax: 5 6 1 - 6 9 4 - 4 6 4 0  

Effectiveness of Notice. Notice shall be deemed received t h s  same day 
--------------_-----1__ 

(when delivered personally), three  r 3 )  days a f t e r  m a i l i n g  (when s e n t  by 
registered or c e r t i f i e d  mail), and t h e  next b u s i m s s  day (when sent by facsimiLe 
transmission or when d e l i v e r e d  by o v e r n i g h t  courier). 
address of the P a r t y  t o  wb.ich a l l  

Any P a r t y  may change the 

<PAGE> 
7 

communications and n o t i c e s  may be s e n t  he reunde r  by addressing notices of such 
change in the manner provided.  

Article 4 
LAWS G i l V E R N I N G  

The construction and interpretarion of this Agreement and the zights of the 
P a r t i e s  shall be governed by the laws of the State of Florida wlthout regard t o  
its conflicts of laws provisions. 

Article 10 
MISCELLANEOUS 

and review made by Olympus o r  Cable GP p u r s u a n t  t c  t h i s  Agreement, Clympus and 
Cable GP agree t h a t  all of  the representations, warranties, covenants and 
agreements of Olympus and Cable CP contained in this Agreement or i n  any c t h e r  
Closing Document s h a l l  survive the making of t h i s  Agreement, any investigation 
or review made by or on beha l f  of the  P a r t i e s  h e r e t o  and t h e  C l o s i c g  hereunder; 
provided t h a t  the rspresentations and warranties contained i n  t h i s  Agreement 
shall expire and be extinguished one year after the Closing Date except f o r  
representaticns and warranties relating to title and ownership, which shall 
survive forever. 

t h a t ,  as 'of the Closing Date, t h e  cur ren t  f a i r  market  value of t h e  West Eoca 
S h a r e s  is $108,000,000. Olympus and Cable GP shall agree, within s e v e n t y - f i v e  
(75) days a f t e r  the Closing Date, upon a schedule  showing the fair market values 
as of t h e  Closing Date of the c m s o l i d a t c d  Olympus and subsidiary group  a s s e t s  
by category (including, but not limited to, the following categories: cash, 
accounts r e c e i v a b l e ,  t a n g i b l e  r e a l  property, tangible personal p r o p e r t y ,  
f r a n c h i s e  c o s t s  ar.d cther intangible assets  (def ir .ed  as the a s s e t s  comprising 
t o t a l  intangible a s s e t s  excluding franchise c o s t s ) ) ,  and schedules suFporting 

m 
0 
t--- 
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plants, f9r S € G  mdhon. The purchase pnce W;L~ based on an 
agreement. sublea 10 regularcry approvals, reached U t r h  CAP 
UI Januaw 1998. In October 1W8. h e  FERC struck Gown 
uammssion rules thar had k n  m effecr m Kew England 
smcc the 1970s. FPL Energy filed a !awsuit m ~ovcmber 1588 
requesting a declaratory ludgmcnt h a c  La.@ could not meet 
tie esseiltial t e m  of the purchase agreement and, 3s a result. 
FPL Encrgy shculd not be requued to complere h e  ux"- 
r i m  F P Z  E n e r n  believed these FEPX rulmgs regardmg vans- 
rmssion c~muurtd 2 " m a l  aaverse cffccr under h e  pur- 
cnase agreemem because of the signlficant drclmc m h e  
\paiue of he asses caused by rhe rulings. The request for 
declaratory judgment was derued m March 1339 and the 
scquisiuon was complered on -4pd 7. 1 9 9 .  The acqumion 
w5'aj accounted for under the purchase method of accounting 
2nd the resubs of openung the !dame p iam have been 
included in the consolidatcd financial smtements since rhe 
acquisition date. 

She FERC rulings regardmg t t a "mi3n .  as well as the 
announcement of new enuants rnto h e  market and c h n g t s  
m fuel pnces sirice January 1999, resJied LE FFL Energy 
recording a $176 d i o n  pre-cax unpamenr loss to wnre- 
down the fossil assets to chcr fair value, which was deter- 
mncd based on a discounted cash flow analyss. The miparr- 
ment loss reduced FPL Group's 1339 results of operations and 
e a m g s  per share by 5104 million and $0.61 per share, 

respectively. 
>lost of h e  remaiider of the purchase pnce nas allocar- 

ed to the hydro operaucns. ?he hydro plants and related 
goodwlll are k i n g  amoruted on a straight-he bass over the 
40-year term of &e hydro plant operating licenses. 

10. OIVEFITTURE OF CABLE INVESTMfHTS 

In January 1999, an FPL Group Capital subsidiary scld 
3 5 rmllion commnn sham of A d e l p h  Com.urulciuoru 
Eorporauon (Adeiphia) S~LA and in Ocrobcr 1939 hzd its 
one-durd ownership interesf in a cable lirmttd partnership 
redeemed, resulring m her-tw gam of appromtelv S96 
rmllion and 5 6 6  million, respcctivcly. Both i n v t ~ m e n l ~  had 
k e n  accounted for on the equity m c ~ b c l .  

11. SEiTLLMENf Of LITIGATION 

In October 1339, FPL and L h t  Flonda hluniapal Power 
Agency ( F W A )  entered into a settlemen1 agrecmm pursuant 
to whch FPL agreed to pay FMPA a cash serrlement; FPL 
agreed to reduce fie demand charge 0 1 1  an existmg power 
purchase agreement; and FPL and FMfA agreed to enter mto a 
new power purchase agreement pving FMPA the nght to pur- 

@ BP.drng for the  Future 

I 
I 
I 

chase \muted amounts of e e r  m he fuurure a t  3 specc!i:"lcd 

pncc F.CIP.4 agreed to d i s m  the  lawsuit with pre1ud:cr. m d  

bo* parties agreed to exchange mutual releases The sccrlc- 
ment reduced FPL's 19?9 net lncomc by 542 mdlion 

1 

I 
I 

I 
1 

I 

I 
I 
I 

12. COMMnMENTS AND CONTINGENCIES 

Commitment~ - F P L  has made commltmrns in connecrlon 

with a porrion of :E prqccted capml expccdirures. Capital 

facilities and equipment to meet c x o m e r  demand are estl- 
mated to bt appmxrmatcly $3 1 bdlron far 3ooO rhrough 2002 
Included m rhrs threc-year forecast are capital expendimes for 
Z o o 0  of approxtmately S l . 3  bdlion. .u of December 31. 1999, 
FPL Energy has made comrmvnencs totaiinp appro.wtc lv  
S?2 milLon. pnrnanly tn connecrlon wish rhc developmtrnc of 
an mdependenr power prolect. FPL Group and irs suhsidlants, 
orher ban FPL. have guzranrccd approximate!): S680 rmlilon 

menu and oher  paymcncs subject to ccmm contmgenaes. 

CspendiWres for the consvucmr! or acqulslrion of additional 

, of purchsed power agreement obligations, debr SCNICC pay- 

Lnsumncc - Labilir). for accidents at nuclear power p l q s  IS 
governed by the Pnce-.4ndenon A a .  Khich lvruts the llabhry 
ol nuclear reaaor owners to the amount of rhc murance 
available from privarc sources and under an induxq  r e m  

rpective payment plan In accordance with this Act FPL man- 
tams S200 million of pnvart 113bility insunnce. which IS he 
m u m  obtarnabk, and panicipares in a secondar)' financial 
protection ysrcm under nmhich it IS subleft ro reuospecrive 
assessmefirs of up to 5363 mullion per incrdrnr at any nucicar 
u u l i y  maor in h e  United Stares. payable at a m e  nor IO 
exceed 543 d i o n  per incident p e r  year. 

ha, provide S2.75 billion of lmted murancc covcrqe for 
properr)' damage, decontanunation and premarurc decem- 
sioning mks at its nuclear plants. PIC proceeds from such 
insurance. however. musr first be used for reacwr s~abilizarion 
2nd sile dcconta:nnatlon bcforc they can be used for plant 
repair FPL 3150 panicrpatts UI an msuranre program that p r e  
vides Iimttd coverage for replacement yower COSTS d a 
cuclar phnt IS gut cf service becawe of an accident In the 
event of an acc;dent at one of FPL's or another particlpawlg 
msurcd's nuclear plants. FPL could be xscssed up to $50 d- 
lion m rcuospccuvc Frcrmums. 

In the event of a cawtrophic loss at one of FPLs nuclear 
planrs, h e  amount of imurance available m y  not be adc- 
quite IO c o w  propew dmuge and other expenses U I C J ~  

';mured losxs, to the cxrenf nor recovered through rates. 
would k bomc by F P L  and could ha\.e a maienal adverse 

tffecr on F P L  Group s financlll condition. 

FPL partinpates :n nuclear murancc mutual compwws 

R. 11708 
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IaE --- Consmction of an  " a i r y  nem-ork in 
hllami has been completed and similar protects 

P C M Y A C O U  

are  undern.3). in Fort huderd:!ltr. Tampa and West 

Tdm Beach. FPL FlberSer expects tG invest approsi- 
mately S - 5  mill~on ton-ard IE metropolitan nemnork 

expansion in ZOO0 and plans to camplete constmction 
of IS merropoliran nemorks in Florida b?. 2002. 
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12 
13 

14 

15 

16 
l? 

Provide Infomabar, regarling indivlduai afiiiated transactions ~n excess ct 5500 COO 
Recumns monthly affiliated trar,safl!ons whch exceed S500.000 per mr,tn s9ould k repoced 

annually in the asgrqate  However, a c h  knd or property sales mnsact!on even h c q h  sIm?ar 
sales rccur. shouid be reDcCe3 as a onon-r tcmlng '  item for the period In whrch :I cctum 

'FFL Group. Inr. 
FFCGrocp Inc 
FPL Group, Inc. 
F?L Croup. Inc. 
FPL Group, Inc. 
FPL Group, Inc 
FPt  Croup. Inc 
FPL Grsup. Inc 
FPL Group, Inc. 

FPL GraGp FouiiCatim. Inc. 

Land Fesourcl Investment Co. (LRIC) 
Land Resource Inbestment Co. (LRIC) 
Lane Resource !nvestment Co. (LRlC) 

Land Rescurce Investment Co (tR!Cj 

.inel 
N O  

18 I 
19 
20 
21 
22 
23 
24 

25 
26 
27 
28 
29 
30 
31 
32 

Name of 
Affiliate 

(a1 

Land Resource Investment Co. (LRIC) 

KPB Finano'ol Corp 
KPB financial COQ. 
KP8 Financial Corp. 

AIam2co In:. 

Dtscnpuon ef 
Transaction 

(bl 
f t j ~ t y  Cm=b.%ons to FPL 
:ayroll fares 
k n d a  Inmm Tax Paymen& 
:ederal m a m e  Tax Payments 
'hrifi PIan Company Match Payments 
:ommon Divdend Payrents  
:PL Group Bi!lif.g IRS-12/95 
:&era1 Unemployment Tax Payrnects 
RS Refund 

'fQWrPj Taxes 
danagcmcnt F e e  
Zdjustmnt to the 1994 fnnsfer of Jvn:, Beach 

Transter cf me System Control Center h o r ,  FPL to 
Buitdlr,g '0' and related fauWes *om FPL to LRIC 

LRlC 

Transfer ct imgrcvcmnts to the LejeuneFlaSkr 
O f f u  ButMng from FPL to LRIC 

Sbrm 8 Pfoperty Reserve Fund Ccntnbuims 
eale of a u n t s  R&uabk to F P t  
Purchase at Accounts Rtccivablc born f PL 

Sale of land ad,accnt tb the Miami Central Servrce 
Center to FPL 

Page 456 

Dollar 
Amount 

( c )  
5 280,000.000 
f :66,496.U8 
54f.9C0.000 

Sd30.371,dOS 

fS57,922,723 
57,926.60 1 

$67 1,629 
t 15,529.808 

s I 7,s 1,800 

f l  425.001! 

Z3.229,107 

(s3.34: ,304 
56.303.7a 3 

SS16,Sl3 

f47.521.058 
5 3 50.020. Doc 
S3 50,000, DOC 

f 600. GOC 

901 00265 
D 1 1 7 1 3  
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FLORIDA POWER & LIGHT CCMPANY 
For the Year Ended December 31.1997 - 

1 Tau1 

Sit OCC OZS 

554; 3& 

f2.537 

a 5ce 
110.000 

f S  s56 
55.470 
5 5  470 
s5  47c 

50 

f43i.264 

Net ecok 
Value 

5275,300 COO 

53.037 799 

525,767 

: 3  

$ 5  14.297 

f2 .537 

51.335 
5166 

5 7  511 
55 470 
52 318 
55.318 

3- 
sc 1o.ooo.coo 

S5i4.237 

$3.152 

s2.560 
$450 

f5.374 
35,470 
E 5  C7@ 
$5.470 

5c: 15.542.244 

YES 

YES 

YES 

YES 
YES 

YES 
YES 
YES 
YES 

? 
I 

001 00289 
R 11715  



- -  
e- 

. 
ATTACHMENT F 

R. 11716 



STAYING THE C O U R S E  I 
A d e l p h i a  B u s i n e s s  S o l u t i o n s  

2 0 0 0  A n n u a l  R e p o r t  

I 
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SCHEDULE 14X ISFOR>IATION - - *  a- 

Filed by the Registrant 1x1 

Filed hy a Party cther than the Registrant [ J - 

Check the appropriate bos: 

[XI Preliminary Pros!. Stztement 
L] Confidential. For L s e  of the Conimissicn Only (as perlllltted S> u R d e  I&-b(e)(2)) 

u Definitive .4dditional Materials u Soliciting hlateriai Pursuant to ((S j)230. I4a-1 I(c)  or ( ( S ) ) Z J O .  14a- I2 

Definitive Proxy Statement 

ADELPHIA COMMUNICATIONS CORPORATION 
(Name of Registrant as Specified in  Its Charter) 

COLIN H. HICCIN, ESQ. 

(Name of Persotip) Filing Prosy Slarenientj 

Payment of Fiiing Fee (check the a?propriate bos): 

[X] KO Fee Required 

u $125 per Exchange .Act Rules 0-1 ! ( c ) (  1 ) ( i i ) .  143-6(i)i 1 ) .  
Ma-6(i j(2) or  Item 21(a ) (2 )  of Schedule 14.4. 

LJ $500 per each party to the ccntroleersy p u r s u m  to E s c h n g e  Act 
Rule I -1 a-6( i ) (  3 ). 

u Fee computed on table below per Exchange . k t  Rules 14a-6(i I(-!) 
and 0-1 1 .  

( I  ) Title of each class of securities to which transacrion applies: 
( 3 )  Aygregaie mniber of securities to ~ h i c h  vansaction applies: 
( 3  1 ?er unit price or other underlying value of transaction computed pursuant to Exchai~gt. .-ICL Rulc  ( 1 -  1 I 
(Set fonh the amount on which the filing fee is caiculaied and state how i t  wss derernllnttd}: 

(4) Proposed maximum aggregate value of transact ion: 

( 5 )  Total fee paid: 



ha\re adLrised the Board of Directors that. unless authority is withheld. thev intend T O  \ ore :b,c sl:zrel; 
represented by them at the Annual Meeting for the election of Pern. S. Patterson. on behaIi-~1 ' : !1~-  
.A Common Stockholders. and for the e lec tkn  of John J .  hgas .  Michac! JrRigas. TiInorh! .I !%:A. 
James P. Rigas. Pete J. Metros. Dennis P. Co!.le. Lesiie J .  Gelber. Peter L.  Venetis and Eridtid < 
KaiIboume. on behalf of all of the common stockholders of rhe Compan! . ~ 1 1  noniinees c t . ~ ~ l p :  \ I F  

Coyk. Mr. Gelber, Mr. Kailbourne and Mr. Venetis were firs1 eiecttd or appointed as directors of thc 
Company in 1986. Mr. Coyle was firs1 elected as a director of the Company in 1995. This is the Iirs: 
time that Mr. Gelber. Mr. Vermis and blr. Kailboume are being norninarsd as directors c t  rile Cmtipm! 

The Board of Directors knows of no reason ~ h y  any nominee for director wculd be unnbls m _im c: J> 
dircctor. If at the time of the .4nnual Me<iing any of the named nominees are unabie or ~ i i w 1 l i : i g  t o  
s e n e  as 

directors of the Company. the persons named in the proxy intend to vote for such substitures as ~ I J J  he  

. 

R. 11721 



Pete J. Metros 

Pete J. Metros became 2 direcrot of Adelphia on November 3. 1986. blr. Metros is the . " \ i anq lng  
Director of Mannesmann Dematic Sjs tems  - worldwide. On February I .  1998. he w s  appointed :i) rhe 
Board of Directors of Mannesmann Dematic AG, headquartered in Wetter. Germany. He con t inws  :O be 
the President and a member of the Board of Directors for Mannesmann Dematic Rapisran Corporarlol1 
(since 199 1 ) .  From .4ugust 1987 10 December 1991. he n'as President of Rapisran Corp.. :he predtccLjt7r 
of Rapistan Demag Corporation. and of Truck Products COT.. both of which Mere major subsidizrles ot' 
Lear Siegler Holdings Corp. From 1980 to August 1987. M r .  Metros was Presidenr of the Sicain 
Turbine. Motor & Generator Division of Dresser-Rand Company. From 1964 IO I980. h e  held \ armus 
positions at the General Electric Company, the last of which was Manager-Manufacturing for tile L x g c  
Gas Turbine Division. Mr. Metros is also on the Board of Directors of Hyperion and Sorroughs 
Corporation of Kalamazoo. Michigan. Mr. Metros has served as a director of Hyperlon since 1997 2nd 
received a BS degree from Georgia Institute of Technology in 1962. 

- .  .~ 

Dennis P. Coyle 

4. 
- -  - .  . .  

Age 61 

Dennis P. Coyle is General Courlsel and Secretary of FPL Group. Inc. and Florida P o w r  & Light 
Company. Mr. Coyle was named Genera1 Caunsel of FPL Group. Inc. and Florida Power &: Light 
Companv in 1989, and assumed the additional title and respmsibilities of Secretary of such coinpanles 
in 1991, H e  graduated from Dartmouth College in 1960 and received his law degree from Columbia 
Vniversity in 1965. In an investment agreement with respect to Olympus Communications. L.P. 
("Olympus." a joint venture of the Company). John. Michael. Timothy and James Rigas had agreed 10 
l'ote a sufficient number of shares of the Company's Class .4 common stock to elect to the Board of 
Directors a nominee of Telesat Cablevision. Jnc.. which is the Company's joint venture partner in 
Olynpus. This agreement terminated on January 29. i99Y when Telesat s d d  all of its Adelpl~ia  stock to 
the Company. Prior to such termination. Mr. Coyle was the nominee of Telesat Cablevislon. Inc.. which 
is an indirect. wholly-owned subsidiary of FPL Group, Inc. 

lirrp:iiir-~veb.finsvs.com/edrrar_conv_htm~/ 1999/09/23/ 1 5/0000950 I 32-99-000862. html 

Leslie J. Gelber 

Age 43 

Leslie J.  Gelber has been President and Chief Operating Officer of Caithness Corporation swce January 
1 .  1999. Prior to this position. Mr. Gelber was President of Cogen Technologies. Inc. from Ju ly  1998 
untii December 1998. From 1993 until Juiy 1998. Mr. Gelbcr was the President of ESI Energy. hi.. a 
former subsdiary of FPL Group. Inc. Prior to joining ESI. Mr. Gelber was the Director of Corporate 
Development for FPL Group and was Chairman of FPL Group's cable television subsidiary and 
?resident of its information services subsidiary. Mr. Gelber received a B.A. degree froni Alfred 
Universiry in 1977 and a Master's degree in business administration from the University of llliamr in 
1978. 

Peter L. Venetis 
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In re: Review of t h e  r e t a i l  
ra tes  of Florida Power & L i g h t  
Company. 

r U L  

DOCKET NO. 001148-E1 
ORDER NO. PSC- 02- 0 4  0 1-PCO-E1 
ISSUED: March 22, 2 0 0 2  

k - L b J  JOD-r 3 1 

3-22-02 4:53pm p .  2 of 4 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

ORDER VACATING ORDER GRANTING MOTION TO COMPEL 

On  Februa ry  27, 2002,  I issued Order No. PSC-02-0254-PCO-E1 
granting the South F l o r i d a  Hospital & Healthcare  Association’s 
(SFHHA) motion t o  compel discovery in this docket .  For the reasons 
s e t  f o r t h  below, I now vaca te  t h a t  o rde r .  

By its Motion to Compel filed J a n u a r y  3 0 ,  2002, the SFHAA 
sought answers to its I n t e r r o g a t o r y  Nos. 32 and 33 seeking 
information concerning transactions involving F l o r i d a  Power & L i g h t  
Company’s (FPL) unregulated a f f i l i a t e s .  FPL responded on February 
6 ,  2002, that t h e  information s o u g h t  was beyond the permissible 
scope of discovery i n  this proceeding. 

On March 1, 2002,  FPL f i l e d  a Motion f o r  Reconsideration 
claiming that t h e  Order fundamentally misapprehended the applicable 
law governing discovery. On March 8, 2002, SFHHA filed a response 
to FPL‘s Motion f o r  Reconsideration. While this matter was 
pending, on March 14, 2002, I issued Order No. PSC-02-0348-PCO-EII 
suspending t h e  procedural schedule and discovery in this docke t .  
On March 15, 2002, a Settlement and Stipulation was f i l e d ,  which if 
approved, would dispose of a l l  pending matters in this case. T h i s  
agreement was approved by vote  of t h e  Commission on March 22, 2002. 
The discovery suspension was never lifted, and the Commission has  
voted to close the docket.  It is, t he re fo re ,  apparent t h a t  there 
is no need for FPL to provide SFHHA with the information. In 
consideration of these fac ts ,  I find t h a t  Order No. PSC-02-0254- 
PCO-E1 should be vacated. 

R. 11832 
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It is therefore ,  

Ordered t h a t  Order No. PSC-02-0254-PCO-E1 be and the same is 
hereby vacated. 

By ORDER of Commissioner Braulio L. Baez ,  as Prehearing 
O f f i c e r ,  t h i s  22nd day of March, 2002.  

Araulio J , ,  Raez 
BRAULIO L .  BAEZ 
Commissioner and Prehearing Off icer  

This is a facsimile copy. Go to the 
Commission's Web site, 
httD://www.floridaPsc.com or fax a request 
to 1-850-413-7118, for a copy of the order  
w i t h  signature. 

( S E A L )  

RVE 

NOTICE OF FURTHER PROCEEDINGS 0 R JUDICIAL REVIEW 

The F lo r ida  P u b l i c  Service Commission is required by Section 
l20.569(1), Florida Statutes, t o  notify parties of any 
administrative hearing or judicial review of Commission orders  that 
is available under Sections 120.57 or 120.68, Florida S t a t u t e s ,  as 
well as the procedures and time limits that apply.  This notice 
should not be construed to mean all requests f o r  an administrative 
hear ing  o r  judicial review will be granted o r  result in the relief 
sought. 

If Mediation may be available on a case-by-case basis. 
mediation is conducted, it does n o t  a f f e c t  a substantially 
interested person's right to a hearing. 

Any pa r ty  adversely affected by this order, which is 
preliminary, procedural or intermediate in n a t u r e ,  may request: (1) 
reconsideration within 10 days pursuant to Rule 251-22-0376, Flo r ida  

R. 11833 
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Administrative Code, if issued by a Prehearing Off icer ;  ( 2 )  
reconsideration w i t h i n  15 days pursuant to Rule 25-22.060, F l o r i d a  
Administrative Code, if issued by the Commission; or (3) judicial 
review by the Florida Supreme Court ,  in t he  case of an e lec t r ic ,  
gas or telephone utility, or the F i r s t  District C o u r t  of Appeal, in 
the case of  a water or wastewater utility. A motion f o r  
reconsideration shall be f i l e d  w i t h  the Direc tor ,  Division of the 
Commission C l e r k  and Administrative Services, in t h e  form 
prescribed by Rule 25-22.060, Flor ida  Administrative Code. 
Judicial review of a preliminary, procedural or intermediate ruling 
o r  o rde r  is available if review of the final action will not 
provide an adequate remedy. Such review may be requested from the 
appropriate c o u r t ,  as described above, pursuant to Rule 9.100, 
Florida Rules of Appellate Procedure. 
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APPEARANCES : 

PAUL EVANSON. and R 

& L i g h t  Company, 700 Universe 

2 

WADE LITCHf I E L D ,  F l o r i d a  Power 

Boulevard, Juno Beach, F lo r ida  

33408-0420, appearing on behal f  of F l o r i d a  Power & L i g h t  

Company. 

KENNETH L .  WISEMAN, Andrews ti Kurth.  L . L . P . ,  1 7 0 1  

Pennsyl vani a Avenue, N . W - , S u i t e  300, Washington , D.  C . 

20006-5805, appearing on behalf o f  South F l o r i d a  Hospi ta l  and 

Health Care Associat ion.  

ROBERT SCHEFFEL WRIGHT, Landers & Parsons, P . A . ,  310 

West College Avenue, Tallahassee, F lo r i da  32302, appearing on 

beha l f  o f  Lee County. 

MICHAEL B. TWOMEY, Post Of f i ce  Box 5256, Tallahassee, 

F lo r i da  32314-5256. appearing on beha l f  o f  Thomas and 

Genevieve Twomey . 

SEA" FRAZIER. Greenberg. T rau r ig ,  P . A . ,  101 East 

College Avenue, Tallahassee. F l o r i d a  32302, appearing on 

beha l f  o f  F lo r i da  Re ta i l  Federation. 

V I C K I  GORDON KAUFMAN, McWhi r t e r  , Reeves, McGl o t h l  i n , 

Davidson, Decker, Kaufman, Arnold and Steen. P .A . ,  117 South 

Gadsden S t ree t ,  Tal 1 ahassee, F l o r i d a  32301, appearing on 

beha l f  o f  F lo r i da  I n d u s t r i a l  Power Users Group. 

FLORIDA PUBLIC SERVICE COMMISSION R. 11836 
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APPEARANCES CONTINUED: 

JACK SHREVE, Pub1 ic  Counsel, Of f i ce  o f  the Public 

Counsel, c / o  The Florida Legislature. 111 W .  Madison Street. 

S u i t e  812, Tallahassee. Florida 32399. appearing on behalf o f  

t h e  C i t i z e n s  o f  t h e  State  o f  Florida.  

ED PASCHALL, 200 West Col lege Avenue, Tal  1 ahassee, 

Florida 32301, appearing on behalf o f  AARP. 

ROBERT V .  E L I A S ,  FPSC Division o f  Legal Services, 2540 

Shumard O a k  Boulevard, Tallahassee, Florida 32399-0850, 

appearing on behalf o f  the Commission S t a f f .  

FLORIDA PUBLIC SERVICE COMMISSION R. 11837 
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P R O C E E D I N G S  

CHAIRMAN JABER: Good morning. We're going t o  go 

ahead and get s t a r t e d  w i t h  t h e  Agenda. 

agenda. 

This i s  a spec ia l  

There's no notice to be read or anything l i k e  that .  

MR. EL IAS:  NO. 

CHAIRMAN JABER: I suppose i t  would be appropr ia te  t o  

say that we are here t o  consider the proposed settlement that 

was f i l e d  by FP&L, e t  a l .  We are going t o  allow some t ime f o r  

p a r t i e s  t o  make presentat ions.  

going t o  a l l ow  you up t o  f i v e  minutes. 

Mr. Evanson over here and move this way. 

t o  f i v e  minutes, but  we w i l l  be b r i e f  i n  t h e  presentat ions.  

I have t o  t e l l  you t h a t  I ' m  

We ' l l  s t a r t  w i t h  

Feel free t o  take  up 

Go ahead, Mr. Evanson. 

MR. LITCHFIELD: Commissioner Jaber, i f  i t  would be 

acceptable t o  you, we'd defer initially to Mr. Shreve, i f  

that's a l l  r i g h t .  

CHAIRMAN JABER: Abso lu te ly .  

MR. LITCHFIELD: Thank you. 

CHAIRMAN JABER:  Good morning . 

MR. SHREVE: Good morning. We do appreciate t h e  

Commission tak ing  t h i s  matter up as e a r l y  as you have so t h a t  

we can get these b e n e f i t s  to the customers. And I hi 

b r i e f .  We have several Intervenors here t h a t  would 

speak t h i s  morning. 

I th ink you've all seen the settlement and 

FLORIDA PUBLIC SERVICE COMMISSION 
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i k e  t o  

I'm sure 
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t h e  S t a f f  has thoroughly reviewed i t . 

$250 m i l l i o n  decrease i n  ra tes ,  which b r ings  the t o t a l  decrease 

t o  $600 million. 

I t  calls f o r  a 

I n  add i t i on  t o  t h a t ,  we  have some p ro tec t i ons  i n  

the re  allowed t o  F lo r i da  Power & L i g h t  i n  case the re  are 

anymore downturns which have t o  be covered. 

fo r  t h e  customers i n  the way o f  a rebate and a shar ing program 

such as we d i d  l a s t  t ime w i t h  what we f e e l  very comfortable 

w i t h  on t h e  sharing po in ts .  

w i l l  have produced when the agreement i s  up i n  A p r i l  over 

$200 m i l l i o n  i n  refunds. We feel t h i s  agrezment w i l l  do j u s t  

as much, i f  no t  much more. as far as refunds go. 

We have p r o t e c t i o n  

The l a s t  agreement has produced o r  

I t ' s  been a pleasure t o  work w i t h  a l l  o f  the p a r t i e s  

i n  t h i s  case. And a f t e r  Mr. Evanson completes h i s  remarks, I 

would l i k e  f o r  t h e  Commission, i f  we could, t o  g i v e  t h e  p a r t i e s  

t h a t  are here an oppor tun i ty  t o  speak and say what t h e i r  

thoughts are on t h  1 agreement. 

Here aga n ,  i t ' s  been a team e f f o r t .  We've a l l  

worked together on t h i s  and feel t h a t  we've produced a 

sett lement t h a t  i s  b e n e f i c i a l  t o  t h e  ratepayers i n  the  Sta te  o f  

F l o r i d a .  Thank you. 

CHAIRMAN JABER: Thank you, Mr . Shreve. Mr . Evanson? 

MR. EVANSON: Okay. Good morning. I'm de l igh ted  t o  

be here t o  seek your f i n a l  order o f  approval o f  t h i s  set t lement 

agreement which I be l i eve  i s  i n  the best i n t e r e s t  o f  a l l  t h e  

FLORIDA PUBLIC SERVICE COMMISSION R. 11839 
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I ' d  f i r s t  like t o  express our appreciation t o  the  

Commission for encouraging the settlement and t o  end this 
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protracted, costly rate review proceeding. And I ' d  also like 

t o  express my appreciation t o  Jack Shreve, the Office o f  Public 

Counsel, and a1 1 the Intervenors f o r  their  constructive 

approach i n  negotiating this agreement w i t h  us, sometimes 

negotiating i t  t o o  well, perhaps. 

Reaching t h i s  agreement, reaching t h i s  settlement 

agreement came after a very thorough and complete review of 

FPL 's  operations by your Staff  as well as a l l  t h e  Intervenors 

i n  the case. 

FPL f i  led or produced over 1,300 pages o f  minimum 

f i  1 i ng requi rements , 4,100 responses t o  di  scovery , 750 pages of 

direct testimony from 13 expert witnesses w i t h  over 100 ,000  

pages o f  documents attached. So the record, the record 

demonstrates this was a comprehensi ve and  exhausti ve review of 

our operations . 
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Now, as Mr. Shreve s a i d ,  this agreement provides f o r  

an  annua l  permanent base rate reduction of $250 mi l l ion  or 

midcourse fuel correction o f  4200 m i l l i o n .  This  w i l l  p u t  FPL's  

rates about 18 t o  20 percent below n a t i o n a l  averages. 

The new agreement is patterned after the existing 

agreement, which was entered i n t o  i n  1999 and which cut base 

FLORIDA PU8LIC SERVICE COMMISSION R. 1 I840 
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rates by $350 m i l l i o n .  With t h e  approval o f  t h i s  agreement. 

base ra tes  w i l l  then be 8600 m i l l i o n  below the l e v e l  o f  on l y  

three years ago. And, f r a n k l y ,  we know o f  no company that  has 

ever cu t  r a t e s  by t h a t  order o f  magnitude. 

L i k e  i t s  predecessor. t h e  new agreement also provides 

fo r  fu tu re  revenue sharing. And under t h e  e x i s t i n g  agreement, 

we est imate t h a t  over $200 m i l l i o n  i n  spec ia l  one-time refunds 

t o  customers w i l l  be pa id  over t h e  term o f  that  agreement. 

The agreement a1 so continues t h e  i nnovati  ve 

i n c e n t i  ve-based regu la to ry  s t r u c t u r e  championed by FPL, t h e  

O f f i c e  o f  Pub l ic  Counsel and t h i s  Commission. The approach 

o f f e r s  FPL the opportuni ty t o  be rewarded t o  t h e  ex ten t  t h a t ,  

and r e a l l y  on ly  t o  the  extent t h a t  it improves opera t iona l  

e f f i c i e n c i e s  and dr ives  costs out o f  t h e  system. 

The FPL i ncen t i ve  dur ing t h e  term o f  t h e  agreement 

becomes t h e  b e n e f i t  t o  customers a t  t h e  end of t h e  agreement 

through permanent r a t e  cu ts ,  which i s  exac t l y  what t h i s  new 

agreement i s  a l l  about. 

I be l i eve  t h e  Sta te  o f  F l o r i d a  and t h i s  Commission 

are  leading t h e  na t i on  i n  enl ightened a n d  progressive u t i l i t y  

regul a t  i on. 

So i n  summary, I t h i n k  t h i s  set t lement i s  r e a l l y  a 

win,  win, win. I t h i n k  i t ' s  a win f o r  our customers, i t ' s  a 

win f o r  our shareholders and 1 t h i n k  i t ' s  a win f o r  t h e  Sta te  

o f  F lo r i da .  and I urge your prompt, f i n a l  order o f  approval o f  

FLORIDA PUBLIC SERVICE COMMISSION E R. 11841 
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i t  so t h a t  our customers may begin t o  enjoy these lower r a t e s  

beginning A p r i l  15th.  Thank you very much, 

CHAIRMAN JABER: Thank you. Mr. Evanson. Any o ther  

p a r t i e s  t o  the  sett lement? 

MR. SHREVE: Commissioner, i f  I might. We do have 

several o f  the  p a r t i e s  represented here, and I ' l l  c a l l  on a l l  

t h a t  I know t h a t  are represented here. 

would l i k e  t o  p o i n t  out t h a t  t h i s  i s  a docket t h a t  t h e  

Commission opened. You elected t o  have t h i s  r a t e  review. And 

if t h e  Commission had not opened i t ,  then t h e r e ' s  probably a 

very good chance t h a t  we wou ldn ' t  be a t  t h e  tab les  now w i t h  

t h i s  r a t e  reduc t ion .  

congratulate you on opening t h i s  docket. It i s  a d i f f e r e n t  

s i t u a t i o n  than we normally have as far as a f u l l - b l o w n  r a t e  

case p e t i t i o n e d  by t h e  p a r t i e s ,  bu t  t h a t ' s  where we are.  

And, once again, I 

So I ' d  l i k e  t o  thank t h e  Commission and 

I ' d  l i k e  t o  c a l l .  mention t h a t  we have had good 

cooperati  on, excel 1 ent cooperati  on w i t h  everyone, and a few 

people would l i k e  t o  make a few b r i e f  remarks. I ' d  l i k e  t o  

f i r s t  c a l l  on Scheff Wright, i f  I could,  who represents Lee 

County. And t h i s  i s  one o f  t h e  f i r s t  t imes we've actually had 

a county involved, and I t h i n k  i t ' s  exce l l en t  t h a t  we have a 

l o c a l  government involved 1 i ke t h i s .  

CHAIRMAN JABER: Mr. Wright.  

MR. WRIGHT: Thank you, Madam Chairman. Scheff 

Wright appearing on beha l f  o f  Lee County, F l o r i d a .  

FLORIDA PUBLIC SERVICE COMMISSION 
R. 11842 
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Lee County 

I ' d  l i k e  t o  echo the  

thank the  Commi ss i  on 

supports t h e  s t i p u l a t i o n  and se t t lement .  

comments o f  Mr. Shreve and Mr. Evanson: 

very much f o r  undertaking t o  hear t h e  

set t lement t h i s  qu i ck l y  so t h a t  we can get t h e  bene f i t s  o f  t h e  

sett lement i n  place f o r  a l l  o f  FPL's customers as soon as 

possi b l  e. 

This sett lement i s  fair, reasonable and appropr ia te .  

It provides a good incentive-based regu la to ry  s t r u c t u r e .  I t ' s  

s p e c i f i c a l l y  b e n e f i c i a l  t o  Lee County government as well as t o  

a l l  FPL's r e s i d e n t i a l ,  commercial, i n d u s t r i a l  and i n s t i t u t i o n a l  

customers i n  l e e  County and everywhere e l se  i n  FPL's se rv i ce  

t e r r i t o r y .  We support the  se t t lement .  We thank you f o r  your 

prompt considerat ion o f  the  set t lement and we urge you t o  

approve i t .  Thanks. 

MR. SHREVE: Pub l ix  Super Market i s  represented by 

Tom Cloud. 

here. 

w a s ,  worked hard on a l l  aspects o f  t h i s  case and t h e  

sett lement . 

Mr. Cloud was on t h e  road and I t h i n k  unable t o  be 

I'm not sure if anyone e l s e  had come i n  for Tom, bu t  he 

Ron LaFace represent ing t h e  F l o r i d a  Re ta i l  Federation 

has worked d i l i g e n t l y  w i t h  us on t h i s .  and Seann F r a z i e r .  I 

know, i s  here from t h e  firm. 

t h e  Leg is la tu re  probably since t h i s  i s  t h e  l a s t  day o f  t h e  

session. So i f ,  Seann. i f  you had any comments you wanted t o  

make. 

I t h i n k  Mr. LaFace i s  t i e d  up i n  

FLORIDA PUBLIC SERVICE COMMISSION 
R. 11843 
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MR. FRAZIER: We j u s t  want t o  echo t h e  sentiments and 

express our appreciat ion f o r  t h i s  set t lement.  Thank you. 

CHAIRMAN JABER: Thank you. 

MR. SHREVE: Mr. McWhirter has worked d i l i g e n t l y  w i t h  

us i n  t h i s ,  he i s  back i n  Tampa today, represent ing the  F l o r i d a  

I n d u s t r i a l  Power Users Group. This i s  a group t h a t  we have i n ,  

I guess, every s i n g l e  case and i t ' s  always good t o  have them in 

here. They're rea l  s ta lwar t  i n  t h e i r  representat ion and work 

i n  a l l  o f  t h e  cases. And although John i s  no t  here, V ick i  

Kaufman i s  here representing FIPUG. 

MS. KAUFMAN: Thank you, Madam Chairman, Mr. Shreve. 

V ick i  Gordon Kaufman on beha l f  o f  t h e  F l o r i d a  I n d u s t r i a l  Power 

Users Group. We echo a l l  t h e  comments t h a t  you have heard. 

As Mr. Shreve sa id ,  FIPUG has a long h i s t o r y  o f  

p a r t i c i p a t i o n  before t h i s  Commission i n  r a t e  cases and o ther  

matters t h a t  a f f e c t  l a rge  consumers. We wish t h a t  a l l  our 

cases would have such a happy conclusion as t h i s  one. 

We're very apprec ia t i ve  o f  t h e  hard work o f  t h e  

Commission S t a f f ,  t h e  Commissioners and a l l  t h e  p a r t i e s ,  and we 

echo t h e  comments t h a t  t h i s  is  a set t lement t h a t ' s  i n  the 

i n t e r e s t  o f  a l l  t h e  ratepayers o f  F l o r i d a .  

have tremendous bene f i t s  t o  a l l  o f  t h e  ratepayers, but i t  a lso  

has resu l ted  i n  t h e  e l i m i n a t i o n  o f  some p ro t rac ted  l i t i g a t i o n  

t h a t  has saved my c l i e n t s  and others  as  we1 1 a l o t  o f  costs.  

We'd ra ther  see t h a t  money coming back t o  t h e  customers than 

Not on ly  does i t  

FLORIDA PUBLIC SERVICE COMMISSION R. 11844 
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So we being expended on l i t i g a t i o n  be fore  the Commission. 

wholeheartedly support t h e  set t lement and also ask for your  

f i n a l  approval o f  i t  today. Thank you. 

CHAIRMAN JABER: Ms. Kaufman, I j u s t  wanted you t o  

know that a l l  your cases can conclude l i k e  t h i s ,  i f  you want. 

I c o u l d n ' t  l e t  t h a t  go. 

MR. SHREVE: Madam Chairman. one o f  our l a r g e r  

c l i e n t s  we ' re  going t o  have appear here today and make some 

comments: Mr. Ed Paschal1 o f  AARP. Ed has come back from 

I s r a e l  s p e c i f i c a l l y  f o r  t h i s  hear ing.  I appreciate Ed coming 

out.  

converse w i t h  them throughout these proceedings and have worked 

w i t h  them and t r i e d  t o  cooperate w i t h  our, r e a l l y  w i t h  our 

l a rges t  s i n g l e  consumer group i n  t h e  s t a t e .  

w i t h  us on every case t h a t  we've had and i t ' s  always a 

pleasure. and I appreciate Ed coming ou t .  

Ed always works w i t h  us, and we ' re  happy t o  be ab le  t o  

And they ' ve  worked 

CHAIRMAN JABER : Good morni ng . 

MR. PASCHALL: Good morning , Madam Chai rman, members 

o f  the  Commission. I t ' s  always a pleasure f o r  us t o  have t h e  

opportuni ty t o  come over here and speak t o  t h e  Pub l ic  Service 

Commission, and espec ia l l y  i n  t h i s  case s ince  i t  appears p r e t t y  

much t h a t  the  deal has been done and i t  looks l i k e  a good deal 

f o r  everybody who i s  invo lved i n  i t .  

We would l i k e  t o  extend our compliments t o  a l l  o f  the 

par t i es  who were i nvo lved i n  t h e  de l i be ra t i ons  t h a t  led t o  t h i s  

FLORIDA PUBLIC SERVICE COMMISSION R. I1845 
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negot ia ted  sett lement,  which does appear t o  be a very good one 

fo r ,  as was mentioned a few minutes ago, a win, win,  win 

s i t u a t i o n ,  t h a t  i t  should be a g rea t  b e n e f i t  t o  everybody, 

e s p e c i a l l y  t o  a l o t  o f  t he  o lde r  people whom we represent and 

who can c e r t a i n l y  use every d o l l a r  t h a t  they can save as far as 

t h e i r  u t i l i t i e s  are concerned because t h a t ' s  one o f  t h e i r  

h ighest costs when i t  comes t o  t h e i r  con t inu ing  t h e i r  existence 

e i t h e r  i n  t he  summer o r  i n  t h e  w i n t e r .  

good, a good agreement and we hope t h a t  you w i l l  speedi ly 

approve i t .  

So we t h i n k  t h i s  i s  

Thank you very much. 

CHAIRMAN JABER: Thank you, Mr. Faschall . 

MR. SHREVE: And o f  t h e  p a r t i e s  t h a t  signed on t h e  

agreement, l a s t  and by far from l e a s t ,  Mr. Mike Twomey. We 

were wondering about Mike, but he d i d  rece ive  h i s  fee  from h i s  

mother and dad l a s t  n i g h t ,  as I understand i t .  

ask i f  Mike would, i f  he has any comments h e ' d  l i k e  t o  make. 

Mike has worked w i t h  us hard on t h i s  and he ' s  a hard man t o  

please, but he's up here. 

And I ' d  l i k e  t o  

CHAIRMAN JABER: Are you saying you saved Mr. Twomey 

for l a s t ,  i s  that what y o u ' r e  saying? 

MR. TWOMEY: Not t h e  best f o r  l a s t  necessar i l y .  

Madam Chai rman, Commissioners, M i  ke Twomey on beha1 f 

o f  Thomas and Genevieve Twomey. 

recognize some fo lks probably or ch rono log ica l l y .  I guess, i n  

the  order o f  t h i s  case. 

I ' d  l i k e  t o  j u s t  b r i e f l y  

FLORIDA PUBLIC SERVICE COMMISSION R. I1846 
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F i r s t ,  I ' d  l i k e  t o  commend your S t a f f  for b r i n g i n g  

t h i s  case t o  you and urging the  f i l i n g  t h a t  b r ings  us t o  t h i s  

p o i n t .  They deserve a l o t  of c r e d i t  for t h a t .  

Next, y ' a l l  deserve c r e d i t  for accepting the  

recommendation and order ing t h e  f i l i n g  i n  t h i s  case and 

s t i c k i n g  t o  t h a t  throughout. 

Next, o f  course, would be t h e  p a r t i e s  and S t a f f  f o r  

engaging i n  the  very thorough discovery they engaged i n ,  which 

gave us reams o f  data Mr. Evanson spoke t o  moments ago, which 

should have given confidence t o  a l l  t h e  p a r t i e s  t h a t  t h i s  

sett lement i s  i n  the best i n t e r e s t  o f  t h e  ccmsumers and t h e  

company and g ive  y ' a l l  confidence and your S t a f f  confidence as 

we l l  t h a t  we had a l l  t h e  in fo rmat ion  we needed t o  make a 

reasonable judgment o f  what t h e  reduc t ion  should be. 

Next, o f  course, I ' d  1 i ke t o  compl iment Jack Shreve 

and t h e  management of the  company f o r  engaging i n  these 

sett lement negot ia t ions  and the other  p a r t i e s  t h a t  played a 

r o l e  i n  t h a t ,  but  p a r t i c u l a r l y  Jack Shreve for doing such a 

great j o b  for t h e  consumers and for  t h e  company, being as 

reasonable as they have been I 

As one advocate i n  t h i s  case, I t h i n k  t h e  sett lement 

i s  exce l len t  fo r  t h e  consumers o 

f o r  t he  company as w e l l ,  and wou 

Thanks. 

CHAIRMAN JABER: Thank 

F l o r i d a .  I assume i t ' s  good 

d urge your acceptance o f  i t .  

you, Mr. Twomey. 

FLORIDA PUBLIC SERVICE COMMISSION R. 11847 
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MR. SHREVE: Okay. Madam Chairman, I t h i n k  i t ' s  good 

t h a t  Mr. Twomey pointed out t h e  one t h i n g  t h a t  t h i s  Commission 

d i d  want and t h a t  everyone wanted was a l l  the i n fo rmat ion  t h a t  

was needed t o  review, and I t h i n k  t h a t  has been thoroughly 

reviewed, p a r t i c u l a r l y  by your S t a f f  and a l l  t h e  p a r t i e s  and 

t h e  discovery t h a t  we've had i n  i t .  

South F lo r i da  Hospi ta l  Associat ion i s  a lso  a p a r t y .  

Mr. Wiseman o r  t h e  associat ion has no t  signed on t h e  agreement, 

bu t  I ' d  like t o  call on him, i f  he has any remarks a t  t h i s  

t ime 

Hosp 

Jack 

what 

CHAIRMAN JABER: Give me your name one more t ime .  

MR. WISEMAN: Kenneth Wiseman f o r  t h e  South F l o r i d a  

t a l  Health Care Associat ion.  

F i r s t  o f  a l l ,  I want t o  express our apprec ia t ion  t o  . 

Shreve f o r  t h e  hard work t h a t  he ' s  done i n  t r y i n g  t o  c r a f t  

would be a un iversa l  set t lement o f  any support i n  t h e  

concept o f  attempting t o  reach a set t lement . 

cannot support t he  sett lement i n  t h i s  case and I guess I ' m  

f e e l i n g  a l i t t l e  b i t  l o n e l y  over here,  given t h e  other 

comments . 

Unfor tunate ly ,  we 

But t h a t  being sa id ,  l e t  me a lso  say a t  t he  ou tse t ,  

and I say t h i s  w i th  no disrespect whatsoever t o  the Commission, 

but I ' m  somewhat chagrined t h a t  we have but f i v e  minutes t o  

present our p o s i t i o n  because we thought a t  l e a s t  t h a t  we'd be 

given the oppor tun i ty  t o  present a thorough ana lys is  t o  show 

FLORIDA PUBLIC SERVICE COMMISSION R. 11848 
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why t h i s  settlement should not be approved. 

CHAIRMAN JABER: How much t ime do you need, 

Mr. Wiseman? 

MR. WISEMAN: I would need a t  leas t  a h a l f  an hour. 

CHAIRMAN JABER: Okay. Commi s s i  oners , what's your 

pleasure? I mean. we've read the  sett lement. We r e a l l y  are 

here t o  discuss the proposed sett lement. 

t ha t  the Commission i n i t i a t e d .  

can w i th  15 minutes. 

I t  was a proceeding 

How about you do the best you 

MR. WISEMAN: A l l  r i g h t .  I'll take a shot a t  t h a t .  

Thank you very much. 

The f i r s t  i tem tha t  I ' d  l i k e  t o  po int  out t h a t  we 

disagree wi th  strenuously i s  the proposi t ion t h a t  t he  

$250 m i  11 i on cost - o f  -serv i  ce reduct i  on i s adequate. 

t h a t  i f  we were given t h e  opportunity t o  present evidence i n  

t h i s  case, we could show tha t  a cost -of -serv ice reduction more 

along the  l ines  of a minimum o f  8500 m i l l i o n  i s  what's needed 

i n  this case, and we th ink  the evidence would support t h a t .  

We bel i eve 

Now I don ' t  have t ime, I don ' t  be l ieve,  t o  go through 

t h e  items i nd i v idua l l y  as I had intended. But we have 

presented testimony concerning spec i f i c  items t h a t  are included 

i n  F P t ' s  t e s t  year,  projected t e s t  year cost -of -serv ice t h a t  

are inappropriate. And when you compile those items together,  

i t  amounts t o ,  I bel ieve i t ' s  approximately $475 million i n  

c o s t  - o f  -servi  ce reductions . 

R. 11849 
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On top  o f  t h a t ,  c e r t a i n  i tems t h a t  we can q u a n t i f y  a t  

t h i s  t ime ,  bu t  which were, we intended t o  develop through 

cross-examination and on b r i e f ,  r e l a t e  t o  FPL's requested 

which we be l ieved the evidence t h a t ' s  i n  t h e  

f you simply look a t  t h e  evidence presented by 

s witness on r e t u r n  on e q u i t y ,  would support a 

100 t o  200 basis po in t  reduct ion i n  t h e  midpoint r e t u r n  on 

equ i ty  t h a t  he ' s  proposed. And t h a t  produces an add i t i ona l  

$47 m i l l i o n  reduct ion t o  FPL's t e s t  year c o s t - o f - s e r v i c e .  

On top  o f  t h a t ,  t he re  are,  t h e r e ' s  an issue r e l a t e d  

t o  the  Sanford repowering p r o j e c t .  

t h a t  i s  ava i l ab le  t o  us r i g h t  now, we know t h a t  t h e r e ' s  a cost 

overrun o f  approximately $100 m i l l i o n  on t h a t  p r o j e c t .  

ratepayers shou ldn ' t  be requ i red  t o  pay f o r  a cost  overrun 

t h a t ' s  caused by FPL's i n e f f i c i e n t  process o f  cons t ruc t ing  t h e  

repowering p r o j e c t .  That would produce another $13 m i  11 i o n  per 

year reduction t o  the t e s t  year c o s t - o f - s e r v i c e .  

Based lpon the evidence 

FPL's 

So when you add those i tems up together .  and these 

are items t h a t  we can quant i f y  r i g h t  now. we come up w i t h  

$535 m i l l i o n  i n  cos t -o f - se rv i ce  reduc t ions .  And t o  be honest, 

when we compare t h a t  t o  the  $250 m i l l i o n  reduc t ion  t h a t ' s  

c a l l e d  for  i n  the  sett lement.  t h e  8250 m i l l i o n  reduct ion does 

not seem adequate and we d o n ' t  b e l i e v e  t h a t  i t ' s ,  i t  w i l l  

r e s u l t  i n  j u s t  and reasonable r a t e s .  

One p a r t i c u l a r  i t em tha t  I want t o  t a l k  about i n  t h e  

FLORIDA PUBLIC SERVICE COMMISSION 
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cost -of  -service reductions re1 ates t o  FPL's c a p i t a l  s t r u c t u r e .  

FPL has an ex t raord i  na r i  l y  t h i c k  equ i t y  component i n  i t s  

c a p i t a l  s t r u c t u r e .  I t ' s  64 percent. That ' s  excessive f o r  an 

A-rated u t i l i t y .  

Poor's suggests t h a t  an A-rated u t i l i t y  fac ing ,  having a risk 

p r o f i l e  s i m i l a r  t o  F P L ' s  should have a c a p i t a l  s t r u c t u r e  o f  

approximately 50 percent common equ i t y .  That ' s ,  i n  f a c t  - -  by 

the  way, t h e  50 percent common equ i ty  i s  d i r e c t l y  cons is ten t  

w i t h  a comparison group t h a t  Mr., I'm sorry, D r .  O l ivera  used 

i n  h i s  test imony on beha l f  of FPL. 

I f  you look a t  Standard & Poor's, Standard & 

Standard & Poor's a n d  Moody's have both sa id  t h a t  FPL 

Group i s  engaged i n  h i g h - r i s k  business a c t i v i t i e s  by i t s  

nonregulated a f f i l i a t e s .  

i nvol  ved i n bui 1 d i  ng independent power p ro jec ts  i n o ther  

s ta tes .  

t he  h igh  business r i s k  t h a t  FPL Group has t o  have a very t h i c k  

equity component i n order t o  provide c r e d i t  p r o t e c t i o n .  

Those nonregulated a f f i l i a t e s  a r e  

And i t ' s  because o f  those unregulated a c t i v i t i e s  i n  

Now t h e  e f f e c t  o f  having t h a t  equ i t y  component, t h a t  

t h i  ck equ i ty  component i s FPL ' s ratepayers are subsi d i  z i  ng t h e  

a c t i v i t i e s  o f  unregulated a f f i l i a t e s .  And, again,  those 

a c t i v i t i e s  are t h e  cons t ruc t ion  o f  power p l a n t s  i n  o ther  s t a t e s  

t h a t  i n  no way serve t h e  ratepayers i n  F l o r i d a .  

The e f f e c t  o f  t h a t  i t em alone i s  approximately 

$173 m i l l i o n  i n  t h e  t e s t  year c o s t - o f - s e r v i c e .  

that  i t em alone and you're bumping r i g h t  up aga ins t  the 

So you take  

FLORIDA PUBLIC SERVICE COMMISSION R. 11851 
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$250 m i  1 l i o n  reduct ion t h a t  t h e  sett lement provides w i thou t  

even g e t t i n g  i n t o  the  other items t h a t  I would i nc lude i n  our 

q u a n t i f i c a t i o n  o f  8500 m i l l i o n  i n  cos t -o f - se rv i ce  reduct ions.  

Now those are the  items - -  so f a r  I ' v e  re fe r red  t o  

items t h a t  we can quan t i f y ,  b u t  1 want t o  s t ress  t h a t  t h e r e  are  

a l o t  o f  i tems t h a t  we can't q u a n t i f y  a t  t h i s  t ime. 

f rank l y .  t h a t ' s  because FPL has been stonewal l ing on discovery 

i n  t h i s  case. 

And, 

There's no question b u t  t h a t  FPL has been engaged i n  

numerous transact ions w i t h  unregulated business a f f i l i a t e s .  

The l aw i s  c lea r  t h a t  we have the  r i g h t  i n  discovery t o  ob ta in  

informat ion about those a c t i v i t i e s  t o  f i n d  out whether t h e y ' r e  

impacting ra tes  o r  n o t .  

In f a c t ,  as we're s i t t i n g  here today, t h e r e ' s  an 

order from Commissioner Baez a c t i n g  as p res id ing  o f f i c e r  

requ i r i ng  FPL t o  produce t h a t  i n fo rma t ion ,  b u t  FPL h a s n ' t  done 

i t .  Instead what i t  d i d  i s  i t  f i l e d  what we regard as a 

f r i v o l o u s  motion for recons idera t ion .  which was a way o f  FPL 

stonewall ing and not p rov id ing  t h e  i n fo rma t ion  t o  which we're 

ent i t 1 ed . 

Now what a re  those a c t i v i t i e s ?  F i r s t  o f  a l l ,  t he re  

i s  a - -  FPL Group's 2000 annual r e p o r t  i n d i c a t e d  t h a t  t h e  FPL 

Group owned i n t e r e s t  i n  an e n t i t y  c a l l e d  Adelphia 

Communications Corp. 

annual repor t  a lso  i nd i ca ted  t h a t  FPL Group redeemed i n t e r e s t  

It so ld  t h a t  a t  a $150 m i l l i o n  ga in .  The 

FLORIDA PUBLIC SERVICE COMMISSION R. 11852 
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i n  a cable TV par tnersh ip  f o r  a $108 m i l l i o n  gain.  We know f o r  

sure t h a t  FPL 's  been engaged i n  a c t i v i t i e s  a t  l e a s t  with 

Adelphia. and we were t r y i n g  t o  f i nd  out whether i t  was engaged 

s other  organi z a t i  on i n  a c t i v i t i e s ,  business a c t i v i t i e s  w i t h  t h  

as w e l l .  

The business a c t i v i t i e s  w i t h  Ade ph ia ,  FPL admits 

t h a t  Adel phi a uses FPL property i n  conducting Adel phi  a ' s  

business, Now FPL does get r e n t a l s ,  r e n t  revenues from 

Adelphia, but  t h e  question i s  are those adequate or not? Are 

they covering t h e  cos ts  or are  FPL's ratepayers subs id i z ing  

Adel phi  a ' s i nvestors? 

We'd l i k e  t o  get discovery about t h a t ,  b u t  we have 

been denied discovery a t  t h i s  p o i n t  because FPL j u s t  h a s n ' t  

turned i t  over ,  notwi thstanding the  order from Commissioner 

Baez. 

FPL a l so  so ld  p roper ty  i n  2000 t o  an a f f i l i a t e  c a l l e d  

FiberNet. Now those assets, and FPL admits t h i s .  those assets,  

i t  was a fiber o p t i c  network, o r i g i n a l l y  were constructed t o  

support FPL's u t i l i t y  operat ions.  Since t h e  t r a n s f e r  t o  

F i  berNet . FPL ' s  r e n t a l  revenues have dropped p r e c i p i t o u s l y  . 

t h i n k  t h a t  creates a c l e a r  question: What i s  going on w i t h  

t h i s  a f f i l i a t e ?  Again, we've sought i n fo rma t ion  about t h i s  and 

FPL has stonewalled. We haven ' t  go t ten  t h e  i n fo rma t ion .  

There's another a f f i l i a t e  named Land Resource 

I 

Investment Company. FPL survei  11 ance repo r t s  clearly d i  scl ose 

FLORIDA PUBLIC SERVICE COMMISSION R. 11853 
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t h a t  m i l l i o n s  o f  d o l l a r s  o f  FPL property have been shed and 

provided t o  t h a t  e n t i t y .  

purpose o f  t h a t  i s  and whether t h a t ' s  r e s u l t i n g  i n  a t r a n s f e r  

o f  ratepayer value over t o  the  inves tors  i n  the unregulated 

business a c t i v i t i e s .  

But, again, we d o n ' t  know what t h e  

COMMISSIONER JABER: Mr. Wiseman, I j u s t  want t o  g i v e  

you a heads-up t h a t  you have j u s t  two o r  t h ree  minutes l e f t .  

MR. WISEMAN: A l l  r i g h t .  Thank you. 

The p o i n t  is  t h a t  t h e r e ' s  an inadequate record i n  

t h i s  proceeding. Nei ther the Commission nor r e a l  l y  any members 

t h a t  signed onto the  s t i p u l a t i o n  have any knowledge o f  what t h e  

impact i s  of t he  unregulated business a c t i v i t i e s  on FPL's 

rates. 

Since I on ly  have a couple o f  minutes, 1 '11 cu t  t o  

the end. The bottom l i n e  i s  t h a t  we t h i n k  t h e r e ' s  inadequate 

in fo rmat ion  about FPL's dealings w i t h  a f f i l i a t e s .  We b e l i e v e  

t h a t  i f  you look a t  FPL's resource planning process, t h a t  a lso  

i s  a matter t h a t ' s  no t  been d isc losed on t h i s  record because 

FPL stonewalled on prov id ing  discovery concerning i t .  And we 

know a t  a minimum t h a t  i t ' s  r esu l ted  i n  a $100 m i l l i o n  overrun 

i n  a t  l e a s t  one case. 

FPL's ra tes  haven' t  been examined on a comprehensive 

basis i n  18 years. And, again, I d o n ' t  say t h i s  - -  w e l l ,  I say 

t h i s  w i t h  no disrespect t o  t h e  Commission, bu t  t h a t  has go t  t o  

be a record for  a regulated public u t i l i t y  i n  t h i s .  i n  t h i s  

FLORIDA PUBLIC SERVICE COMMISSION 
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I t ' s  t ime t h a t  FPL's ra tes  be examined 

comprehensively. 

t h i s  s t i p u l a t i o n ;  t h a t  what you do i s  you a l l ow  t h e  discovery 

process t o  be completed so t h a t  we ob ta in  t h e  in fo rmat ion  

concerni ng FPL ' s  a f f i  1 i ate  deal i ngs and concerni ng i t s  resource 

planning process; t h a t  a f t e r  ob ta in ing  t h a t  discovery, you ho ld  

a hearing on the  mer i ts  o f  t h e  sett lement proposal t o  f i n d  ou t  

whether the  sett lement proposal, i n  f a c t ,  r e s u l t s  i n  j u s t  and 

reasonable ra tes .  And t h a t ' s  a determinat ion t h a t  we submit 

can only be based upon a f u l l  and adequate admin i s t ra t i ve  

record,  and t h a t ' s  not something t h a t  t h e  Commission has 

c u r r e n t l y  before i t .  Thank you very much. 

What we would ask i s  t h a t  you defer  r u l i n g  on 

CHAIRMAN JABER: Thank you, Mr. Wiseman. S t a f f ,  I ' ve  

got - -  and, p a r t i e s ,  I know you probably w a n t  t o  respond. but 

l e t ' s  a l low you t o  respond a f t e r  t h e  Commissioners ask 

questions as w e l l .  

S t a f f ,  I have a ser ies  o f  quest ions.  Some go t o  t h e  

points  ra ised  by Mr. Wiseman. some go t o  your recommendation 

and some r e a l l y  serve t o  c l a r i f y  for me t h e  terms o f  t h e  

sett lement.  

I was t r y i n g  t o  understand the revenue shar ing 

mechanism, f i r s t  of a l l .  And, Dale. I'm so r ry  t o  s k i p  around 

on you 1 i ke t h i s ,  but  t he  revenue shar ing  mechanism, i f I 

understood i t  c o r r e c t l y ,  f o r  t h e  Year 2002, a l l  revenues 
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t he  shareholders and two- th i  rds t o  r e t a i  1 customers. Now 

because we're. we've already s t a r t e d  2002, t h e r e ' s  a cap, if I 

understand i t  c o r r e c t l y ,  f o r  t h e  Year 2002 t o  71.5 percent o f  

the  revenues exceeding the  cap. 

MR. MAILHOT: That I s  co r rec t .  

CHAIRMAN JABER: For the Year 2003, revenues between 

$3,680,000 and $3,840,000 are shared, again, one- th i  r d  to 

shareholders, t w o - t h i  rds t o  t h e  r e t a i  1 consumer. 

MR. MAILHOT: That 's  r i g h t .  

CHAIRMAN JABER: A l l  - -  and t h i s  i s  c r i t i c a l .  I want 

t o  make sure I ' m  doing t h i s  r i g h t .  A l l  revenue over $3,840,000 

w i l l  be refunded e n t i r e l y  t o  t h e  r e t a i l  customer. Is t h a t  your 

understanding of t h i s  sett lement? 

MR. MAILHOT: Yes. 

CHAIRMAN JABER: For t h e  Year 2004, a l l  revenues 

between 83,780,000 and 83,940,000 are shared, again, one - th i  r d  

t o  t h e  shareholders, two- th i rds  t o  the  r e t a i l  customers, and 

a l l  revenue over t h e  83,940,000 w i l l  be refunded e n t i r e l y  t o  

the  consumers. 

MR. MAILHOT: Yes, 

CHAIRMAN JABER: I n  t h e  Year 2005, which, i f  we 

accept t h e  sett lement.  w i l l  be t h e  l a s t  year o f  t h e  sett lement;  

r i g h t ?  T h a t ' s  a l l  revenues between $3,880,000 and $4,040,000 

w i  11 be shared one- th i  r d  t o  shareholders and two-thi rds t o  
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r e t a i l  consumers. A l l ,  a l l  revenue over $4,040,000 w i l l  be 

refunded e n t i  r e l y  t o  the r e t a i  1 consumer. 

MR. MAILHOT: Tha t ' s  c o r r e c t .  But a l l  those amounts 

are b i l l i o n s ,  yes. 

CHAIRMAN JABER: A l l  r i g h t .  Now I want t o  

understand - -  what d i d  you say? 

MR. MAILHOT: They're a l l  b i l l i o n s .  

CHAIRMAN JABER: Oh, thank you. See. 

MR. LITCHFIELD: We appreciate t h a t  c l a r i f i c a t i o n  

from S t a f f .  

CHAIRMAN JABER: SO do I .  SO do I .  SO do 1.  

Now I want t o  understand t h e  cos t -o f - se rv i ce  s tudy .  

I t ' s  my understanding t h a t  t h e  c o s t - o f - s e r v i c e  study f i l e d  by 

FP&L shows t h a t  some groups are  below p a r i t y  and some are above 

p a r i t y .  

MS. KUMMER: Yes, m a ' a m .  

CHAIRMAN JABER: For t h e  hosp i ta l  group, i t ' s  your 

representat ion t h a t  t h e  Hospi ta l  Associat ion i s  c u r r e n t l y  below 

p a r i t y  . 

MS. KUMMER: I would assume wi thout  f i r s t - h a n d  

knowledge t h a t  they would be served under one o f  t h e  general 

serv ice  demand classes, and those are  a l l  below p a r i t y  t o  some 

degree. Yes, ma'am. 

CHAIRMAN JABER: 

MS. KUMMER: 

What do you mean by par i ty? 

Parity i s  a b i t  o f  a short-hand term i n  
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cos t -o f - se rv i ce .  The purpose o f  a cos t -o f - se rv i ce  study i s  t o  

determine i f  a c l a s s ' s  revenue recovers t h e  costs necessary t o  

serve that  c lass .  

A benchmark we use i s  t o  compare t h e  r a t e  o f  r e t u r n  

w i t h i n  a c lass  t o  t h e  system r a t e  o f  r e t u r n .  

c a l l  a p a r i t y  r a t i o .  

r e t u r n  is  higher than the  system r a t e  o f  re tu rn ,  i t ' s  above 

p a r i t y .  

p a r i t y .  

Tha t ' s  what we 

I f  t h e  system, i f  t h e  class r a t e  o f  

I f  i t ' s  below the  system rate o f  re tu rn ,  i t ' s  below 

CHAIRMAN JABER: And through t h e  r a t e  case 

proceeding, as I r e c a l l  when we i n i t i a t e d  t h e  proceeding, one 

of t h e  discussions we had was l e t ' s  make sure t h a t  t h e  r a t e  

classes are  a t  p a r i t y ,  t h e y ' r e  where they need t o  be i n  terms 

o f  c o n t r i b u t i o n  l e v e l s .  And had - -  i f  t h i s  Commission decides 

t o  go forward w i t h  t h e  r a t e  proceeding, what t h a t  means f o r  t h e  

Hospi ta l  Associat ion i s  we take them t o  p a r i t y ,  which i n  

d o l l a r s ,  and, again, co r rec t  me i f  I ' m  wrong, but i n  d o l l a r s  

t h a t  equates t o  a r a t e  increase. 

MS. KUMMER: I n  a t h e o r e t i c a l  sense, t h a t ' s  c o r r e c t ,  

t h a t  we do t r y  t o  b r i n g  classes as c lose  t o  p a r i t y  as poss ib le  

i n  a r a t e  case. I n  a case where we have a revenue reduc t ion  

across the board, what would l i k e l y  happen i s  they would get 

less  o f  an increase perhaps than other classes are  above p a r i t y  

i f  - -  f o r  classes which are already below par i ty .  And that ,  i n  

f a c t ,  i s  what happened w i t h  t h e  l i g h t i n g  c lasses. as  s ta ted  i n  
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t h e  s t i p u l a t i o n ,  that they d i d  no t  ge t  a decrease f o r  those 

classes because t h e y ' r e  already so far below par i ty ,  we d i d n ' t  

feel that i t  was necessary. 

CHAIRMAN JABER: Now how does the s t i p u l a t i o n  address 

tha t?  I f  I understand the  s t i p u l a t i o n  c o r r e c t l y .  i t  a c t u a l l y  

keeps t h e  classes r i g h t  where they a r e  and al lows t h e  r a t e  

reduc t ion  t o  be shared w i t h  a l l  classes regardless o f  t h e  f a c t  

t h a t  t h e y ' r e  not a t  p a r i t y .  

MS. KUMMER: That ' s  t h e  proposal. It i s  an 

across-the-board reduc t ion .  This  i s  different from what has 

been proposed and accepted i n  the o ther  s t i p u l a t i o n s  o f fe red  by 

t h e  company and the  p a r t i e s  i n  t h a t  those were a l l oca ted  on 

energy. 

decrease goes t o  l a rge  customers simply because they have more 

k i l o w a t t  hours t o  a l l o c a t e  i t  on. 

I f  you a l l o c a t e  t h e  decrease on energy, more o f  t h e  

This method o f  a l l o c a t i n g  on a percentage across t h e  

board does not he lp  p a r i t y ,  but  i t  does n o t  make i t  worse t h e  

way a n  energy a l l o c a t i o n  would tend t o  do. 

CHAIRMAN JABER: Now from t h e  recommendation, j u s t  a 

couple o f  th ings  I need t o  understand, on Page 4 you make the 

comparison o f  a percentage reduc t ion  i n  base r a t e s  t o ,  i n  t h e  

fashion t h a t  the s t i p u l a t i o n  se ts  f o r t h ,  t o  s o r t  o f  a b a s e  r a t e  

reduct ion based on a n  energy a l l o c a t i o n .  And S t a f f ' s  

recommendation i s  t h e  sett lement a c t u a l l y  does i t  b e t t e r  

an a l l o c a t i o n  based on energy usage i s ,  i s ,  and I ' m  read 
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i n t o  your sentence, i s  almost unfa 

MS. KUMMER: It tends - -  

CHAIRMAN JABER: Can you elaborate? 

MS. KUMMER: That i s  c o r r e c t .  An energy a l l o c a t i o n .  

again, tends t o  g i ve  a l a r g e r  percentage o f  t h e  decrease t o  t h e  

1 arger customer c l  asses ,  t h e  commerci a1  classes which are 

already below p a r i t y .  

everybody a f a i r e r  shot a t  t h e  po t  o f  d o l l a r s  t o  decrease 

those, yes .  

The across-the-board increase gives 

CHAIRMAN JABER: I n  t h e  l a s t  s t i p u l a t i o n  was t h e  r a t e  

reduct ion done based on an energy a l l o c a t i o n ?  

MS. KUMMER: Yes, m a ' a m .  And we much p r e f e r  t h e  

across - the  -boa rd . 

CHAIRMAN JABER: On Page 5 o f  your recommendation, 

when y o u ' r e  going through t h e  i n d i v i d u a l  items o f  t h e  

s t i p u l a t i o n ,  you make reference t o  t h e  f a c t  t h a t  I tem 10 

probably should be c l a r i f i e d .  

MR. SLEMKEWICZ: Yes. That t h e  - -  t h a t  - -  they can 

take t h a t  c r e d i t  o f  up  t o  $125 m i l l i o n  against  deprec ia t ion  

expense, but i t  would be on a calendar year bas is .  So for 2002 

i t  would j u s t  be over the  r e s t  o f  t h e  year and then i t  would be 

on an annual calendar year bas is  f o r  t h e  rest o f  t h e  agreement. 

CHAIRMAN JABER: But t he  purpose of your statement, 

i s  t h a t  something we, i f  we accept t h e  sett lement,  we should 

c l a r i f y  i n  the  order o r  should we seek c l a r i f i c a t i o n  from t h e  
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MR. SLEMKEWICZ: Well, we've been look ing  a t  t h e ,  you 

know, t h e  p lan  - -  t h e  e x i s t i n g  p lan  ends t h i s  A p r i l .  And we 

j u s t  wanted t o  make sure t h a t  i t  d i d  not keep going from April 

t o  Apri 1 on an annual basis f o r  t h e i r  proposal. And we j u s t  

wanted t o  make sure t h e y ' r e  doing it on a calendar year bas is  

ra the r  than A p r i l  t o  Apri 1 .  

COMMISSIONER DEASON: Under your proposal o r  t h e  way 

t h a t  you view t h i s .  what would be the maximum amount o f  c r e d i t  

which cou ld  be taken i n  t h e  Year ZOOZ? 

MR. SLEMKEWICZ: They could t a k e  t h e  e n t i r e  

$125 m i l l i o n ,  i f  they decided t o  do t h a t .  

COMMISSIONER DEASON: But i t  would be from A p r i l  t o  

December 31, and then a f t e r ,  every subsequent year i t  would be 

a calendar year basis u n t i l  t h e  te rmina t ion  o f  t h e  agreement, 

which i s  i n  2005. 

MR. SLEMKEWICZ: That Is c o r r e c t .  

COMMISSIONER DEASON: Okay. Is t h a t  t h e  p a r t i e s '  

understanding as we1 l? 

MR. LITCHFIELD: Tha t ' s  c o r r e c t ,  

CHAIRMAN JABER: Mr. Shreve? 

MR. SHREVE: Yes. 

CHAIRMAN JABER: A l l  r i g h t .  F i n a l l y ,  S t a f f ,  we heard 

Mr. Wiseman's remarks. Do you have any concern t h a t  you d i d n ' t  

have responses t o  your discovery o r  t h a t  there was stonewal l ing 
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on your discovery? The p a r t i e s  have represented that a c t u a l l y  

t h e r e ' s  adequate discovery and adequate in fo rmat ion  i n  the 

case. I want t o  make sure t h a t  S t a f f  agrees w i t h  t h a t .  

MR. MAILHOT: I be l i eve  t h e  company has provided 

responses t o  a l l  o f  our questions so far. 

CHAIRMAN JABER: And, S t a f f ,  i f  I've done my math 

c o r r e c t l y  and understand the  revenue shar ing mechanism, i t ' s  

a c t u a l l y  a con t inuat ion  o f  t h e  revenue sharing p lan  t h a t  has 

been existence, i n  existence t h a t  w i l l  expire A p r i l  15 th  o f  

t h i s  year .  And do you have any idea o f  what t h a t  equates t o  i n  

d o l l a r s  a t  t he  end o f  2005? How b i g  o f  a revenue refund, r a t e  

refund are  we t a l k i n g  about f o r  t h e  consumers o f  t h e  Sta te  o f  

F lo r i da  a t  the  end o f  2005? 

MR. MAILHOT: Beginning i n  A p r i l  o f  2002? 

CHAIRMAN JABER : Yes . 

MR. MAILHOT: Roughly, i f  you add i n  t h e  midcourse 

co r rec t i on ,  i t ' s  probably t o  a b i l l i o n  d o l l a r s  over th ree  and 

three-quarters years.  

CHAIRMAN JABER: Dale, I c a n ' t  hear you. 

MR. MAILHOT: I t ' s  probably c lose  t o  a b i l l i o n  

d o l l a r s  over t h ree  and th ree-quar te rs  years i n  t o t a l ,  

CHAIRMAN JABER: Commissioners, those are  a1 1 the 

questions I have r i g h t  now. Any questions? 

COMMISSIONER DEASON: Madam Chairman, I have j u s t  a 

few questions concerni ng t h e  agreement and S t a f f ' s  
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recommendation, more, I t h ink ,  c l a r i f i c a t i o n  than anything 

else. 

questions. 

I f  now i s  the appropriate t ime, I can ask those 

CHAIRMAN JABER: Absolutely. 

COMMISSIONER DEASON: Okay. I'll d i r e c t  t h i s  a t  

S t a f f  and then, i f  I need fu r ther  ampl i f i ca t ion ,  I'll address 

i t  t o  the par t ies .  

which i s  Page 14 o f  the recommendation, and I'm looking a t  

Paragraph 12. And t h i s  i s .  t h i s  concerns amort izat ion expense 

t h a t ' s  recorded as an o f f se t  t o  the  investment tax  c r e d i t  

i nterest  synchronj z a t i  on adjustment. 

But I ' m  looking a t  the  agreement i t s e l f ,  

I j u s t  need further understanding. 

what does t h i s  accomplish and what's the reason for it? 

Exactly what, 

MR. MAILHOT: Items 11 and 12 ac tua l l y  a r e  very o l d  

items from the company's l a s t  r a t e  case, and they should have 

been or they should be addressed a t  the t ime o f  the  company's 

next ra te  case. And t h i s  i s  r e a l l y ,  i t ' s  somewhat o f  a cleanup 

i tem f o r  something t h a t  they 've been recording for the  last  

probably 15 years a t  l eas t .  

COMMISSIONER DEASON: So t h i s  i s  something t h a t  i f  we 

had actual ly  taken t h i s  matter t o  hearing, t h i s  would have been 

something tha t  would have been accomplished, a t  least i t  would 

have been S t a f f ' s  recommendation t o  have accomplished t h i s  i n  

the f i n a l  order? 

MR. MAILHOT: That I s  cor rec t .  

FLORIDA PUBLIC SERVICE COMMISSION R. 11863 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

30 

COMMISSIONER DEASON: Okay. The, the  o ther  ques t ion  

I have, I guess t h i s  i s  probably more approp r ia te l y  addressed 

t o  t h e  company. and i t  has t o  do w i t h  t h e  a b i l i t y  o f  t h e  

company t o ,  t o  book c r e d i t  amounts t o  t h e  deprec ia t ion  expense 

up t o  $125 m i l l i o n  per year.  And we go t .  j u s t  go t  

c l a r i f i c a t i o n  as t o  how t h a t  would work dur ing  the .  du r ing  t h e  

dura t ion  o f  t h i s  agreement. 

I ,  I can understand the  necessi ty f o r  t h i s .  It gives 

the  company some, some f l e x i b i l i t y .  This agreement i s  over a 

number o f  years and you cannot look i n t o  a c r y s t a l  b a l l  and 

know exac t ly  what's going t o  t r a n s p i r e  dur ing  t h a t  pe r iod  o f  

t ime. 

consistency and s t a b i  1 i ze earnings, i f necessary. 

I guess i t  gives t h e  company some a b i l i t y  t o  have some 

I guess my quest ion,  I guess I ' m  look ing  f o r  some 

assurance from t h e  company, i s  t h a t  t h i s  p rov i s ion  w i l l  no t  be 

u t i l i z e d  unnecessarily. I t h i n k  t h a t  I ' m  look ing  f o r  a 

commitment t h a t  t h e  company w i l l  cont inue i t s ,  i t s  stellar 

t rack  record i n  t h e  past o f  being e f f i c i e n t  i n  managing t h e i r  

company e f f e c t i v e l y  t o  t h e  benef i t  o f  i t s  stockholders and i t s  

customers and t h a t  these amounts w i l l  no t  be u t i l i z e d  unless 

necessary, and t h a t ' s  t h e  k i n d  of comfort I ' m  l ook ing  f o r .  And 

i f  someone can address t h a t ,  I cer ta in ly  would appreciate i t .  

MR. EVANSON: Wel l ,  Commissioner Deason, we c e r t a i n l y  

in tend t o  continue t o  operate the  company i n  t h e  same e f f i c i e n t  

manner we have i n  the past and we c e r t a i n l y  w i l l  be making 
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every e f f o r t  t o  improve operat ional  e f f i c i e n c y  and 

p r o d u c t i v i t y .  And I t h i n k  t h a t ' s  a l so  inherent i n  the 

agreement t h a t ' s  g i v i n g  us t h a t  i ncen t i ve  t o  continue t o  do i t ,  

number one. 

Number two, on t h e  deprec ia t ion  s ide ,  I t h i n k  i t ' s  

l i k e l y  t h a t  we would a v a i l  ourselves o f  t h a t  p rov i s ion  probably 

t o  t h e  f u l l e s t  extent probably i n  every year .  And I say t h a t  

fo r  no t .  not  p r i m a r i l y  because of t h e  earnings impact, bu t  a l so  

because when we actual l y  compare oursel ves, our deprec ia t ion  

ra tes  t o  a l l  o f  our various peers i n  t h e  i n d u s t r y ,  i t ' s  very 

c l e a r  t h a t  our ra tes  are f a r  h igher than most. 

may be t h e  highest i n  t h e  i n d u s t r y  i n  terms o f  the  deprec ia t ion  

r a t e  t h a t  we ' re  tak ing .  

I n  f a c t ,  they 

So we've done a l o t  t o  do t h a t ,  we've changed a l o t  

o f  p o l i c i e s .  and I t h i n k  perhaps we've gone t o o  far i n  t h a t  

area. We d i d ,  as you know, i n  t h e  '90s under t h e  deprec ia t ion ,  

special  depreciat ion program approved by t h e  Commission take  

perhaps an add i t i ona l  b i  7 1 i o n  dol 1 ars o f  speci a1 depreci a t i  on 

secondly. And then when we go back and look a t  t h e  remaining 

book value of our assets, they are  extremely low and extremely 

low compared t o  i ndus t r y  averages. The f o s s i l  i s  about, I 

t h i n k  i t ' s  almost a four th  o f  what the i n d u s t r y  average i s :  the 

nuclear i s  about the  same order o f  magnitude. So i n  a sense 

we've s i g n i f i c a n t l y  - -  i t  appeared t o  me r e l a t i v e  t o  i ndus t r y  

and also r e l a t i v e  t o  market value. those assets have been very 
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h i  gh l y  depreciated . 

And indeed, as you know, when the  2020 Study 

Commission was look ing  a t  issues o f  t r a n s f e r r i n g  assets out o f  

r a t e  base u n l i k e  almost every j u r i s d i c t i o n  i n  t h e  country t h a t  

had a concern about stranded cos ts ,  t h e  issue t h a t ,  t h a t  r a i s e d  

i n  t h e  Commission was r e a l l y  stranded b e n e f i t  because t h e  

assets a re  depreciated t o  t h a t  degree. 

So, f r a n k l y ,  we t h i n k  i t ' s  appropr iate t o  look a t  

t h a t  depreciat ion and t h a t ,  and t h a t  t h i s  reduc t ion  i s  probably 

b r i ng ing  deprec ia t ion  t o  an appropr iate l e v e l .  

w i l l  no t  be having, I be l i eve ,  not  having a f u l l  rev iew o f  

depreciat ion by t h e  S t a f f  dur ing t h a t  per iod .  we t h i n k  the 

review probably would have shown tha t  we were overdeprec ia t ing ,  

So i t  serves a few purposes, bu t  I t h i n k  i t  c e r t a i n l y  

And s ince  we 

would serve t h e  purpose o f  b r i  ngi  ng our depreci a t i  on more 

i n - l i n e .  And I t h i n k  a f t e r  we've taken t h a t ,  t o  t h e  ex ten t  

t h a t  we take t h e  f u l l  $125 m i l l i o n ,  we a c t u a l l y  w i l l  be i n - l i n e  

w i t h  peer groups. 

So, f i r s t ,  I t h i n k  we probably w i l l  be t a k i n g  i t  b u t ,  

secondly and most impor tan t l y .  i t  w i l l  have no impact 

whatsoever on our in tense e f f o r t  t o  cont inue t o  improve 

operations. 

COMMISSIONER DEASON: When i s ,  when i s  t h e  next 

depreciat ion study due t o  be f i l e d ?  

MR. EVANSON: Depreciat ion study? 
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COMMISSIONER DEASON: Depreciation study, yes.  

MR. EVANSON: I t h i n k  i t  otherwise would have been 

f i l e d  i n  2003. And I be l i eve ,  t h e  at torneys can co r rec t  me, I 

be l  i eve under t h i s  agreement t h a t  ' 11 be postponed u n t i  

CHAIRMAN JABER: Ms. t ee ,  you have t h e  date? 

MS. LEE: Yes. The company was granted a wa ver t o  

f i l e  t h e i r  depreciat ion study A p r i l  30th.  2003, unless the re  

was a sett lement i n  t he  r a t e  case, a t  which t i m e  i t  would come 

f o r t h  t h a t  they would come forward. 

CHAIRMAN JABER: Come f o r t h  when? 

MS. LEE: That date would be relooked a t ,  come 

forward, i t  would be a l o t  sooner than the A p r i l  2003 date.  

COMMISSIONER DEASON: So when do we a n t i c i p a t e  t h a t  

t he  next study w i l l  be due? 

MS. LEE: It i s  my understanding t a l k i n g  w i t h  t h e  

company, they can f i l e  a study by October t h e  30th o f  t h i s  

year ,  recognizing t h e  sett lement goes through. 

M R .  EL IAS:  And, Commissioners, i f  I might add, we 

recognize t h a t  one of the  e x p l i c i t  terms o f  the sett lement i s  

t h a t  depreciat ion ra tes  w i l l  not  change dur ing  t h e  term o f  t h e  

sett lement,  bu t  we s t i l l  see v a l i d i t y  t o  t h e  study and g e t t i n g  

the  in fo rmat ion  and keeping t a b s  on i t  on a regu la r  bas is .  

COMMISSIONER DEASON: Wel l ,  I ' m  g l a d  we' re  having 

t h i s  discussion because i t ' s  c l a r i f y i n g  t o  me t h e  purpose o f  

t h i s  l a t i t u d e  which i s  given t o  t h e  company t h a t  i t ' s  r e a l l y  

FLORIDA PUBLIC SERVICE COMMISSION R. 1 I867 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

34 

not a cushion t o  be able t o  absorb earnings o r  unforeseen 

circumstances. This i s  r e a l l y  an e f f o r t  t o  ge t  dep rec ia t i on ,  

a t  l e a s t  i n  the  view o f  t h e  company, t o  a l e v e l  t o  where it 

needs t o  be. 

oversimpl i f y i  ng i t  , Mr . Evanson? 

That's what I understand t h e  explanat ion.  Am I 

MR. EVANSON: Well ,  I t h i n k  there  are  two aspects.  

That ' s  c l e a r l y  one, and I t h i n k  one t h a t  otherwise i s  

overlooked. But t he  second i s  c e r t a i n l y  i t  helps,  i t  does 

cushion t h e  earnings impact t o  t h e  company on, from a 

$250 m i l l i o n  r a t e  c u t .  

COMMISSIONER DEASON: I guess what I ' m ,  I ' m  hopeful  

t h a t  we can avoid, and i t  gives me some comfort i n  your 

representat ion t h a t  t h i s  i s  r e a l l y  an e f f o r t  t o  ge t  

depreciat ion reserves, no t  t h e  ra tes ,  t h e  ra tes  stay t h e  same, . 

ge t  t h e  depreciat ion reserves i n  t h e  long-term where t h e y ,  they 

need t o  be. 

We know t h a t  i f ,  i f  we underdepreciate or 

overdepreciate. t he re  has t o  be c o r r e c t i v e  measures taken a f t e r  

t he  next study. And my e f f o r t ,  I mean, my concern i s  t r y  - -  I 

want the  depreciat ion reserves t o  be as accurate as poss ib le .  

I want t o  hopefu l l y  avoid though e r r a t i c  changes i n  

depreciat ion ra tes .  And I know t h a t  t h i s  agreement keeps ra tes  

f rozen, depreciat ion ra tes  f rozen dur ing  t h e  e n t i r e  per iod .  I 

would hope t h a t  a f t e r  t h e  conclusion o f  t h i s  se t t lement ,  i f  i t  

i s  approved. t h a t  we would no t  f i n d  ourselves i n  a s i t u a t i o n  
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where depreciat ion reserves a re  way out o f  balance from where 

they should, t heo re t i ca l l y  should be. And you've given me the  

ind ica t ion  tha t  you th ink t h i s  i s  a step i n  the  r i g h t  d i r e c t i o n  

t o  get those,  ac tua l l y  t o  get  those, as a p o s i t i v e  th ing  t o  get 

t h e  reserves where they should be. 

MR. EVANSON: Right. 

COMMISSIONER DEASON: I ' m  looking f o r  some feedback 

from S t a f f .  Does S t a f f  share t h a t  view o r  does S t a f f  fee l  l i k e  

tha t  i t ' s  j u s t  too unpredictable a t  t h i s  po in t  t o  forecast t h a t  

far ahead as t o  where depreciat ion reserves should be? 

MS. LEE: Commissioner, I th ink  i t ' s  t oo  ear ly  t o  

t e l l ,  as the s tory  goes. 

I am concerned wi th  the  company's statement t h a t  a l l  

o f  the sudden t h e i r  p lant  i s ,  quote, overdepreciated. My 

personal opinion i s  t h i s  reversal o f  depreciat ion expense, i f  

you w i l l ,  i s  a cushion, a management o f ,  t o  help them manage 

earning. And i t ' s  in te res t ing ,  a t  l eas t  t o  me. t h a t  the  p r i o r  

s t i  pul a t i  on where the  company was recording addi t ional  

depreciat ion expense, and I th ink  it was i n  the  magnitude o f  up 

to $100 m i l l i o n  a year i n  d iscret ionary amort izat ion expense, 

and the caveat was t h a t  t ha t  accelerated amount would not be 

carr ied forward i n  the  design o f  depreciat ion ra tes .  

through, you ' r e  booki ng addi t i onal depreci a t i  on expense, which 

would, i f  i t  was included i n  the  reserve, would lower your 

depreciat ion ra te .  That s t i p u l a t i o n  d i d  not a l low us t o  

Follow me 
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i nc lude  i t  i n  t h e  deprec ia t ion  rate design. 

Now when i t ' s  going t h e  o ther  way, t h e y ' r e  going t o  

c r e d i t  the ,  t h e  expense, they want t h a t  included i n  t h e  

deprec ia t ion ,  deprec ia t ion  r a t e  design next t ime,  wh 

lower depreciat ion ra tes  even f u r t h e r .  

COMMISSIONER DEASON: We have - -  under the  

s t i p u l a t i o n  though we have accumulated some $170 m i l  

ch w i l l  

previous 

i o n  i n  

recogn i t i on  o f  t h a t  a d d i t i o n a l ,  add i t i ona l  deprec ia t ion .  

MS. LEE: Right.  

COMMISSIONER DEASON: And t h a t  t h a t ' s  going t o  be the 

f i r s t  i t e m  which i s  going t o  be addressed i n  the  f l e x i b i l i t y  o f  

t h e  company t o  book $125 million per year :  co r rec t?  

MS. LEE: Exact ly.  Essen t ia l l y  revers ing  t h a t  ou t .  

Uh-huh. 

COMMISSIONER DEASON : Okay. 

CHAIRMAN JABER: Commissioners, any other questions? 

COMMISSIONER BRADLEY: Yes, I have a question. 

I tem 13, and by no means am I encouraging an 

increase, b u t  I j u s t  need some explanat ion o f  I tem 13. 

know, one o f  your serv ice  areas i s  Dade County, and I'm j u s t  

cur ious as t o  what t h e  impact o f  I tem 13 i s  going t o  be upon 

your q u a l i t y  o f  serv ice  i f ,  i n  f a c t ,  we have another no-name 

storm come through South F l o r i d a .  What a re  your plans t o ,  t o  

deal w i th  t h a t ,  if we have another ca tas t roph ic  event such as 

what we had a couple o f  years ago? 

You 

FLORIDA PUBLIC SERVICE COMMISSION R. 11870 



I 
I 
1 
I 
1 
I 
R 
I 
I 
I 
I 
6 
I 
I 
l 
I 
1 
I 
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

37 

MR. LITCHFIELD: We do have reserves. This i s  Wade 

We do have a storm fund reserve L i t c h f i e l d  on behal f  o f  FPL. 

which would  be used as we l l  as insurance proceeds t o  f inance 

recons t ruc t ion  o f  any p o r t i o n  o f  t h e  system t h a t  happened t o  be 

taken down by a major storm. We would hope t h a t  would be 

s u f f i c i e n t .  

To the  extent t h a t  i t  wasn' t  and we 

funds, we would make t h a t  request o f  t h e  Comm 

t ime. But t h a t  i s  our plan. 

We had asked t o  increase t h e  accrua 

needed a d d i t i o n a l  

ssion a t  t h a t  

i n  t h e  reserve 

i n  t h e  storm fund, bu t  as p a r t  o f  t h e  g i v e  and t ake  i n  t h e  

course o f  reaching a sett lement we had agreed t o  withdraw a 

request i n  t h a t  regard. 

the  good f a i t h  o f  the Commission backing us, as well as ,  t o  

some extent ,  t he  reserves and t h e  insurance proceeds t o  back us 

i n  those instances. 

We f e e l ,  however, though t h a t  we have 

COMMISSIONER BRADLEY: One o ther  quest ion.  

CHAIRMAN JABER: Uh-huh. Go ahead. 

COMMISSIONER BRADLEY: Now t h i s  i s  no t  going t o  

r e s u l t  i n  any l a y o f f s  w i t h i n  your l abor  fo rce ,  i s  it? 

th ink ing  about t h e  crews t h a t  need t o  be a v a i l a b l e .  

I'm 

MR. LITCHFIELD: The agreement o f  t h e  - -  the 

sett lement agreement w i l l  not  r e s u l t  i n  l a y o f f s ,  i s  t h a t  your 

question, Commi s s i  oner Bradley? 

COMMISSIONER BRADLEY: Yes. W i  11 i t? 
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COMMISSIONER BRADLEY: Yes. 

MR. EVANSON: Well ,  I wouldn ' t  say t h e  se t t lement  as 

such would, but we c o n t i n u a l l y  and r e g u l a r l y  look a t  improving 

our operations and our p r o d u c t i v i t y .  And I ' d  say over t h e  

whole decade o f  t he  '90s we have r e g u l a r l y  perhaps made 

reductions o f  one k i n d  o r  another i n  personnel ; some years 

g rea te r ,  some years no t .  

So t h i s ,  t h i s  i n  and o f  i t s e l f  doesn ' t  change t h a t ,  

although i t  c e r t a i n l y  makes i t  more chal lenging t o  achieve what 

people might consider s a t i  s fac to ry  r e t u r n  because the re  wi 11 be 

a l o t  o f  pressure on t h e  company t o  t r y  t o  make those 

s a t i s f a c t o r y  re tu rns .  

going t o  jeopardize se rv i ce  i n  any way as a r e s u l t  o f  t h a t .  

But we're no t  going t o  do i t .  We're no t  

COMMISSIONER BRADLEY: Okay. 

CHAIRMAN JABER: Jus t  t o  fo l low-up.  j u s t  t o  d r i v e  

t h i s  po in t  home, one o f  t h e  t h i n g s ,  f r a n k l y .  I was impressed 

w i t h  as I went t o  your serv ice  hearings i n  p a r t i c u l a r  was t h e  

amount o f  customers t h a t  came out  i n  support o f  FP&L's se rv i ce .  

And on ly  a handful i n  terms of - -  you know, i t ' s  a l l  r e l a t i v e ,  

I'm sure. But i n  terms of how many customers you serve, i t  was 

j u s t  a handful o f  people t h a t  were not  pleased w i t h  your 

q u a l i t y  o f  serv ice .  And as I r e c a l l ,  those concerns were 

immediately addressed by your s t a f f ,  and t h e r e  were a l o t  o f  

concerns w i t h  respect t o  t h e  r a t e  l e v e l s .  
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But s i m i l a r  t o  Commissioner Deason, I guess I'm 

looking f o r  your assurance t h a t  i f  we accept t h i s  sett lement a t  

t h e  end o f  the discussion, t h a t  the good qua l i t y  o f  serv ice 

tha t  you do provide w i l l  not  be jeopardized i n  any manner. 

MR. EVANSON: That's absolutely so. And the 

agreement tha t  we're enter ing i n t o  i s  r e a l l y  very s i m i l a r  and 

analogous t o  the agreement t h a t  we entered i n t o  three years 

ago. And I t h i n k ,  as you noted, the q u a l i t y  o f  service has 

actual ly  improved s i g n i f i c a n t l y  dur ing  t h a t  three-year per iod.  

So our i n ten t i on  i s  c lea r l y  t o  t r y  t o  continue tha t  going 

forward, and t h i s  w i l l  i n  no way, s igning t h i s .  approving t h i s  

agreement would i n  no way jeopardize t h a t .  

CHAIRMAN JABER: Commi s s i  oners , any other questions? 

COMMISSIONER PALECKI: I ' d  j u s t  l i k e  t o  

fol  1 ow-up questi on t o  Commi ss i  oner Brad1 ey ' s i nqu 

regardi ng the  storm damage reserve. 

I reco l lec t  t ha t  t h i s  reserve fund was 

ask a 

r y ,  i nqu i r y  

reated a f t e r  

Hurr i  cane Andrew because i t was i mpossi bl e t o  get reasonable, 

reasonably-pri ced insurance a f t e r  t h a t  d isaster .  

Has t h a t  s i t ua t i on  changed i n  F lo r ida  Power & L i g h t ' s  

t e r r i t o r y  and do you have a s i t ua t i on  now where you can 

purchase insurance a t  a more reasonable ra te? 

MR. EVANSON: The insurance has improved a l i t t l e  

b i t .  Certainly r i g h t  a f t e r  Hurricane Andrew you could not get 

any insurance coverage a t  almost any reasonable p r i ce .  I t  has 
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improved, but I th ink  the,  the economics i s  such tha t  t o  the  

extent you can reasonably b u i l d  t h e  fund, i t ' s  more economic t o  

do tha t  than t o  purchase insurance. And w h a t  we've t r i e d  t o  do 

i s  get a mix o f  the two because the insurance gives you a b i g  

benef i t  day one, b i g  coverage day one: whereas, the  fund bu i l ds  

up over t ime. 

COMMISSIONER PALECKI: What i s  the l eve l  o f  t he  fund? 

MR. EVANSON: So we don ' t .  we s t i l l  don ' t  have 

insurance more, the leve ls  necessari ly t h a t  we'd l i k e  or t h e  

rates the way they are. 

insurance coverage. A t  the  t ime o f  Hurricane Andrew i t  was 

$350 m i l l i o n  w i th  a premium o f  about. I bel ieve i t  was 

$3 m i l l i o n ,  maybe even less .  

since then the percentage premiums have increased 

s i  gni f i cant1 y . 

I th ink  now i t ' s  about $100 m i l l i o n  o f  

It was l ike a one percent. So 

COMMISSIONER PALECKI: So your s i t u a t i o n  now i s  t h a t  

you're insured i n  the amount o f  $100 mi l l i on?  

MR. EVANSON: $100 m i l l i o n ,  $100 m i l l i o n  a t  c e r t a i n  

1 eve1 s . 

COMMISSIONER PALECKI:  And t h a t ' s  i n  addi t ion - -  

MR. EVANSON: I t ' s  k ind o f  complicated because there 

are deductibles and then i t  goes i n  cer ta in  l eve l s .  

COMMISSIONER PALECKI :  A n d  t h a t ' s  i n  addi t ion t o  the 

storm fund? 

MR. EVANSON: Yes. 
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COMMISSIONER PALECKI : Thank you. 

CHAIRMAN JABER: Commissioner Baez? 

COMMISSIONER BAEZ: Jus t  one fo l low-up on t h a t  

because t h i s  Section 13 o f  t h e  - -  i s  Sect ion 13 c r e a t i n g  a 

r i g h t  o f  recovery t h a t  d i d n ' t  e x i s t  before? Does t h e  

agreement, i s  t h e  agreement o f f e r i n g  you t h e  a b i l i t y  t o  come 

back and, and recover prudent ly i ncu r red  costs i n  excess o f  

whatever t h e  storm reserve was t h a t  d i d n ' t  e x i s t  before? 

MR. EVANSON: Well, no, i t  doesn' t  change, I t h i n k ,  

what was t he re  before.  Ac tua l l y  what, what makes t h e  most 

economic sense, and I t h ink  what we came ir: and requested some 

t ime ago from t h e  Commission a f t e r  Hurricane Andrew was, was an 

agreement o r  a r u l e  from t h e  Commission t h a t  t o  the  extent t h a t  

t he re  were losses, s i g n i f i c a n t  losses from the  storm, t h a t  we 

would have t h e  a b i l i t y  t o  recover them v i a  a c lause over a 

t h r e e - t o - f i v e  year per iod .  Tha t ' s  probably - -  t h a t ' s  more 

economic, makes more economic sense, you might say,  using t h a t  

word genera l l y ,  than i t  i s  even t o  s e t  up a fund. 

But t h e  Commission a t  t h a t  t ime  sa id  t h a t  t h a t  l o g i c  

made a l o t  o f  sense and, t o  t h e  ex ten t  you are s h o r t ,  why d o n ' t  

you come i n  and w e ' l l  t a l k  about i t  then? And I t h i n k  what 

t h i s  i s  doing i s  cont inuing t h a t  same l o g i c .  So t h e r e ' s  no t  a 

change i n  my mind i n  the  substance o f  where we were before t h a t  

prow s i  on. 

COMMISSIONER BAEZ: Thank you. 
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CHAIRMAN JABER: Commi s s i  oner Bradley? 

COMMISSIONER BRADLEY: Yes. Just t o ,  not t o  belabor 

the  po in t ,  but so then the Commission should assume then that 

you have s u f f i c i e n t  funds t o  cover a catastrophic event a t  t h i s  

t ime i n  t h i s  pa r t i cu la r  reserve fund? 

MR. EVANSON: No. We, we have, we have what we t h i n k  

i s  adequate f o r  most occurrences. 

if a storm l i k e  Hurricane Andrew h i t  M i a m i  and came r i g h t  up 

the east coast through P a l m  Beach, there would not be nearly 

enough assets i n  t h a t  fund i n  insurance and i t  would be a 

s i g n i f i c a n t  impact t o  the company, and the re ' s  no doubt I would 

be here before you asking f o r  some kind o f  special relief on i t  

because you could be t a l k i n g  about b i l l i o n s  o f  do l la rs  i n  t h a t  

case. 

But I could t e l l  you sure ly  

COMMISSIONER BRADLEY: Okay. 

CHAIRMAN JABER:  Mr. Shreve, we've had some 

discussion t h i s  morning. Is there anything tha t  you've heard 

t h i s  morning tha t  changes your opinion or your involvement i n  

t h i s  settlement being, i n  your opinion, a good settlement? 

MR. SHREVE: No, Commissioner. t he re ' s  no t .  And I do 

have a couple o f  comments, i f  I may, 

I don ' t  r e a l l y  have any argument or disagreement w i th  

M r .  Wiseman's statements on the  issues t h a t  he made. A s  you 

know, we come i n  w i th  what we consider a strong case and put  

f o r t h  every issue before t h i s  Commission t h a t  we fee l  i s  
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j u s t i f i e d  and c red ib le .  

won on the issues t h a t  we have. even though t h e y ' r e  t o t a l l y  

j u s t i f i e d ,  and we always in tend t o  p u t  on t h a t  s t rong case, 

knowing we won' t  necessar i ly  win on every i ssue and c e r t a i n l y  

the  company will  not win on every i ssue.  

cons idera t ion .  

I w i l l  have t o  say we have no t  always 

So we t a k e  t h a t  i n t o  

Our case ac tua l l y  i s s u e  by issue would have c a l l e d  

fo r  l a r g e r  cu ts  i n  some issues than Mr. Wiseman's would, and I 

t h i n k  he d i d  a good job  i n  p u t t i n g  those issues together .  

Some o f  the  p a r t i e s  f i l e d  for l ess  o f  a r a t e  

reduct ion than we have i n  t h e  sett lement.  

t o  take  i t  i n  perspect ive.  

assurance from the Commission t h a t  we cou ld  have our way on a l l  

the issues, you 'd  be surpr ised what we'd have. 

So I t h i n k  you have 

I f  we could ge t  some t ype  of 

CHAIRMAN JABER: We'll see what we can do. 

MR. SHREVE: But we d o n ' t  have t h a t  assurance. 

CHAIRMAN JABER: We ' l l  see what we can do f o r  you. 

MR. SHREVE: Well ,  I appreciate t h a t ,  and y ' a l l  have 

You've provided us an oppor tun i ty  here t o  f i l e  and done w e l l .  

get t h e  discovery.  And on t h e  discovery,  we, o f  course, have 

had some arguments w i t h  F lo r i da  Power & L i g h t ,  as we do w i th  

a l l  the u t i l i t i e s  on the discovery,  sometimes t h e y ' r e  th ings  

t h a t  we t h i n k  we might be e n t i t l e d  t o  t h a t  they might disagree 

and we come t o  you and have those s t ra igh tened out .  And I 

t h ink  we have, we've c e r t a i n l y  had arguments i n  t h i s  case. I 
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t h i n k  we've availed ourselves o f  t h e  procedures and done w e l l  

and had good cooperation w i t h  some disagreement on what we 

should have. 

Back t o  t h e  po in t  about t h e  issues. We understand 

t h a t  and w e ' l l  always continue t o  pu t  f o r t h  t h e  strongest 

c r e d i b l e  issues we can. 

The Commission i s  n o t ,  does no t  lose  any a u t h o r i t y  i n  

t h i s .  As you know, and t h e  p a r t i e s  have discussed t h i s ,  we do 

not  t a k e  away any o f  your a u t h o r i t y  t o  b r ing  F lo r i da  Power & 

L i g h t  back, if you deem t o  a t  some t ime i n  t h e  fu tu re ,  j u s t  

l i k e  you d i d  t h i s  l a s t  t ime. And Mr. Wiseman may have done the  

wise t h i n g  - -  t h a t ' s  a bad pun - -  t h e  co r rec t  t h i n g  here. 

mean, the  other p a r t i e s  are bound by t h i s  t h a t  have signed on 

t h e  s t i p u l a t i o n .  Mr. Wiseman has n o t ,  so t h e  Hospi ta l  

Associat ion,  I t h i n k  if they decided they wanted t o  pursue 

something i n  a d d i t i o n  a t  a l a t e r  t ime.  they could.  

t h i n k  t h e y ' r e  bound i n  some ways t h e  same way the  o ther  p a r t i e s  

are.  

I 

I d o n ' t  

Just  t o  go i n t o  a l i t t l e  o f  t he  l o g i c  o r  background 

20 

21 

22 

23 

24 

25 

o f  t h i s  agreement and poss ib ly  some o ther  agreements. 

know. we've had q u i t e  a few s t i p u l a t i o n s  t h a t  have come out .  

guess the  f i r s t  r e a l l y  - -  now we s t a r t e d  having s t i p u l a t i o n s  

w i t h  some refunds i n  cases before b a s i c a l l y  on overearnings. 

Then we moved i n t o  r e a l l y  an i ncen t i ve - t ype  s t i p u l a t i o n  w i t h  

Bell was t h e  f i r s t  really l a r g e  one where we had a 8300 m i l l i o n  

And. you 

I 

FLORIDA PUBLIC SERVICE COMMISSION R. 11878 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17  

18 

19 

20 

21 

22 

23 

24 

25 

45 

r a t e  c u t  w i th  refunds tha t  amounted t o  over, over $300 m i l l i o n  

dur ing  t h e  four -year  term o f  t h a t  agreement. 

We then t a i l o r e d  th ings  d i f f e r e n t l y  w i t h  F l o r i d a  

Power 81 L i g h t  and w i t h  Gu l f  i n  t h e  last one because I t h i n k  

using t h e  revenue as a measurement ra the r  than ROE, i t  puts  t h e  

customers i n  a p o s i t i o n  t o  b e n e f i t  from the funds wh 

t h e  company, of revenues, wh i l e  p u t t i n g  t h e  company 

p o s i t i o n  t o  go ahead and take  advantage o f  whatever 

e f f i c i e n c i e s  t h a t  they can. And even though they do 

l e  p u t t i n g  

n a  

t h a t ,  

where i n  t h e  pas t  we might have had an argument about ROE, we 

d o n ' t  have t h a t  argument because we ' re  dea l ing  w i t h  revenues. 

Some o f  t h e  reasons t h a t  we ' re  able t o  get the 

decrease i n  the  last case was because o f  t he  w r i t e  down o f  t h e  

assets which you had going on for several years. We were a b l e  

t o  take advantage o f  t h a t  and t h a t ' s  t h e  reason we were a b l e ,  a 

l a r g e  p a r t  o f  t h e  reason we were able t o  get t h e  decreases we 

were l a s t  t ime.  

I t h i n k  t h a t  t he  sett lement l as t  t ime where we 

received a l l  t h e  bene f i t s  on a revenue basis pu t  t h e  company i n  

a p o s i t i o n  t o  better manage, t o  be more e f f i c i e n t ,  while n o t  

tak ing  away any o f  t h e  serv ice  overs igh t  t h a t  you have. they 

s t i  11 have t o  tow t h e  mark on t h a t  and everyone expects t h a t ,  

but  they had t o  be more e f f i c i e n t ,  cut cos ts .  And by t a i l o r i n g  

t h e  agreement the way we d i d .  we now are  able t o  t a k e  advantage 

again a t  t h i s  p o i n t  o f  those same e f f i c i e n c i e s  that  were caused 

FLORIDA PUBLIC SERVICE COMMISSION R. 11879 



1 
1 
I 
1 
I 
I 
I 
I 
1 
I 
1 
1 
I 
I 
I 
8 
R 
I 
I 

1 

2 

3 

4 

5 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

46 

by the  l a s t  agreement. And I would look forward t o  t h i s  

happening i n  the fu tu re .  

The Commission does not have the  au thor i ty  t o  order 

refunds except i n  a s i t ua t i on  where we have an i n te r im  r a t e  

decrease, we come i n  and put t he  order i n  and get the  stake i n  

the grounds. 

company refund everything above the top o f  the  range. I would 

accept i t  i n  a minute and i t  would be grea t .  but  you don ' t  have  

t h a t .  

I f  you could come i n  here and order t h a t  the  

I n  t h i s  s i t ua t i on  we have what I consider a very 

large j u s t i f i e d  ra te  cu t .  The company's f i l i n g  a f t e r  9/11. 

which r e a l l y  impacted t h i s  case and F lo r ida  Power's case, we 

had t o  t a k e  t h a t  i n t o  consideration because revenues dropped 

and t h e i r  estimates dropped by over $100 m i l l i o n .  We had t o  

take t h a t  i nto consi derat i on. 

Now what we've done i s  got a large increase here w i t h  

a safety net f o r  the customers because i f  the ,  i f  we've l e f t  

money on the tab le ,  those sales come back, then we are going t o  

share i n  tha t  two- th i rds o r  a cer ta in  pa r t  o f  i t  and then get 

everything back above t h a t .  This i s  one reason t o  t a i l o r  

agreements because you don ' t  have tha t  au thor i ty ,  and we can do 

t h a t ,  g ive the company some comfort and c e r t a i n l y  g ive the  

customers a n d  a l l  o f  our par t ies  some comfort there.  And 

t h a t ' s  one o f  the reasons t h a t  I feel t o  go forward w i th  a 

settlement because we're i n  a pos i t i on  t o  go ahead and work 
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t h i n g s  bo th  ways, where i n  your s i t u a t i o n  you could come out,  

have a r a t e  cu t  ordered, we'd have a bottom o f  the range, t o p  

o f  t h e  range, and the only way we'd ge t  any money out o f  them 

l a t e r  i s  t o  b r i n g  them back i n ,  b r i n g  them down t o  t h e  t o p  o f  

the range w i t h  another r a t e  case. This way we ' re  going t o  be 

able t o  p a r t i c i p a t e  i n  that  so t h a t  t he  r a t e  cut  i s  no t  t h e  end 

o f  i t .  

as much as we poss ib ly  could have go t ten  under t h e  

ci rcumstances and they d i  dn ' t  b r i  ng anythi  ng el se, d i d n ' t  have 

anything else f a l l  out on t h e  t a b l e  and we d i d n ' t  leave 

anything the re .  

If  i t  i s  t h e  end of i t ,  then it means we probably got 

CHAIRMAN JABER: Mr. Shreve, a l so  j u s t  on t h a t  p o i n t ,  

i n  terms o f  t h e  rate case expense t o  go forward w i t h  a 

proceeding. what was t h e  company asking f o r  i n  terms o f  

recovery f o r  rate case expense? Do you r e c a l l ?  

MR. SHREVE: I d o n ' t  recall and i t  had not been 

completed, as I understand i t .  

CHAIRMAN JABER: FP&L, can you g i v e  me a number? 

MR. SHREVE: $10 t o  $11 m i l l i o n ,  which - -  

CHAIRMAN JABER: 810 t o  $11 m i l l i o n  i n  rate case 

expense. 

MR. SHREVE: Yes. R igh t .  

CHAIRMAN JABER: So i n  terms o f  going forward w i t h  a 

proceeding, i t ' s  the r e t a i l  customers that pay t h e  cost o f  

1 i t i gat i on. 
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MR. SHREVE: That's co r rec t  i n  a l l  o f  the cases, not 

j u s t  t h e  power case. And that would have 

continued t o  increase. And, o f  course, t h a t ' s  something t h e  

company i s  going t o  have t o  e a t  a t  t h i s  po in t .  

But t h a t ' s  r i g h t .  

So l i k e  I say, I understand Mr. Wiseman's p o s i t i o n s .  

We had pos i t i ons  t h a t  would be comparable, not  less  i n  arty 

s i t u a t i o n .  

some of t h e  other parties came i n  actually w i t h  lower than we 

have i n  t h e  f i n a l  set t lement.  

Some o f  the other p a r t i e s  accepted our p o s i t i o n .  

So I ' m  very pleased w i t h  the  se t t lement .  I 

understand where Mr. Wiseman i s  coming fron;. I d o n ' t  t h i n k  he 

i s  precluded from br ing ing  any act ions i n  the f u t u r e ,  as 

c e r t a i n l y  the  Pub l ic  Service Commission i s  not precluded and 

you can do whatever you fee l  i s  necessary a t  any t ime.  And we 

feel - -  I feel t h a t  th i s  i s  a good r e s u l t .  

CHAIRMAN JABER: S t a f f ,  I want t o  ask you t h e  same 

question I asked Mr. Shreve. 

t h a t  changes your recommendation? 

Is t he re  anything you heard today 

MR. MAILHOT: No, t h e r e ' s  n o t .  

CHAIRMAN JABER: Okay. Thank you. Commi s s i  oner 

Bradley, d i d  you have a question? 

COMMISSIONER BRADLEY: 

CHAIRMAN JABER: Okay. Let me s e t  the stage f o r  t h e  

I ' d  l i k e  t o  make a motion. 

motion, i f  you d o n ' t  mind. 

COMMISSIONER BRADLEY: Okay. 
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CHAIRMAN JABER: Commissioners. I d o n ' t  know what t h e  

motion w i l l  be and I c e r t a i n l y  d o n ' t  know what the  vote w i l l  be 

a t  t h e  end o f  t he  day, bu t  I want t o  b r i n g  us back t o  how we 

started t h  s proceeding and have t h a t  be p a r t  o f  your 

considerat  on and j u s t  s o r t  of make a bare statement be fore  we 

conclude. 

When we i n i t i a t e d  the proceeding, I want t o  take  you 

back t o  what the circumstances had been, the re  was an i n t e r i m  

repor t  coming out o f  t h e  Energy Commission t h a t  made c e r t a i n  

recommendations and asked the  Commission c e r t a i n  questions 

t h a t ,  f r a n k l y .  we could not answer because i t  had been a number 

o f  years s ince  anyone looked a t  FPL's base ra tes  and t h e i r  

earni ngs 1 eve1 s . That ' s  one f a c t o r .  

There was t h e  discussion o f  a Transco, o r i g i n a l  

transmi s s i  on organi z a t i  on,  but  a broader RTO, and we coul dn ' t 

w i t h  comfort understand what t h e  cos t  o f  t ransmission would be 

and the impact on t h e  r e t a i l  ratepayers.  There was t h e  

discussion o f  a merger t h a t  subsequently f a i l e d ,  but we wanted 

t o  understand where t h e  e f f i c i e n c i e s  were t o  be gained by t h e  

r e t a i l  ratepayers and what b e n e f i t s  should be flowed through t o  

t h e  r e t a i  1 ratepayers. 

And f i n a l l y  I know as one Commissioner I had heard 

many, many complaints and received many, many E-mails r e l a t e d  

t o  what FP&L's ra tes  were. And you may r e c a l l ,  we j u s t  f e l t  

l i k e  t h a t  had gone on too  long and i t  was t ime  f o r  t h e  PSC t o  
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take  a c t i o n  and we d i d .  

proceeding and our S t a f f  has done a tremendous job i n  ga ther ing  

t h e  data and g i v i n g  me personal ly a comfort l e v e l  t h a t  we have 

thoroughly reviewed where t h e  base ra tes  are  now and are  

And we s e t  t h e  course o f  i n i t i a t i n g  a 

comfortabl e w i t h  t h e  sett lement.  

The merger has f a i l e d  and I know t h a t  we've looked a t  

where those e f f i c i e n c i e s  are and where t h e  bene f i t s  t o  t h e  

retai 1 ratepayers belong and how i ncent i  ve-based approaches can 

accomplish what we were t r y i n g  t o  accomplish from day one. 

That 's  s o r t  o f  t h e  h i s t o r i c a l  perspect ive t h a t  I 've had t o  come 

back t o  i n  analyzing t h i s  set t lement.  I t ' s  easy t o  ge t  exc i ted  

about a sett lement because i t  closes out a proceeding. 

very,  very easy f o r  me t o  get exc i ted  about a good sett lement 

t h a t  I know bene f i t s  F lo r i da  c i t i z e n s  a t  t he  end o f  t h e  day 

because not on ly  does i t  put money back i n  t h e i r  pocket,  

espec ia l l y  a f t e r  September 11th and tough economic t imes,  b u t  

i t  gives us comfort i n  answering t h e i r  questions, i t  gives us 

comfort i n  saying t o  them quality o f  se rv i ce  a t  FP&L i s  good, 

and i t  gives me comfort i n  saying a1 1 t h e  p a r t i e s ,  but f o r  one, 

and t h a t ' s  okay, have come t o  t h e  t a b l e ,  t h e  consumer advocates 

have come to t h e  t a b l e  and represented that  t h i s  i s  a good 

settlement on t h e  beha l f  o f  t h e  c i t i z e n s  of the  S ta te  o f  

F lo r i da  - 

I t ' s  

Commissioner, you have a motion? 

COMMISSIONER DEASON: Madam Chairman, i f  you could 
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indu lge  me f o r  j u s t  a moment before the motion and, please, 

Commissioner Bradley, i f  I may. 

I'm not going t o  make a motion bu t  I j u s t  want t o  say 

something. 

Chairman, I don ' t  know what the  motion i s  going t o  be o r  what 

t h e  vo te  i s  going t o  be a t  t he  end o f  today. 

t h a t  - -  I t h i n k  t h i s  Commission - -  t o  some ex ten t ,  t h e  

Commi s s i  on and obviously the  S t a f f  should recognize t h a t  i n 

order f o r  a sett lement t o  be brought forward, regardless o f  

whether t h i s  i s  voted up o r  down, but f o r  a set t lement t o  be 

brought forward, I t h i n k  i t  speaks volumes on t h e  e f fec t i veness  

o f  r e g u l a t i o n  i n  t h i s  s t a t e  because I do not  t h i n k  t h a t  unless 

regu la t i on  i s  strong and e f f e c t i v e ,  y e t  fair, you've go t  t o  

have those, t h a t ' s  a p re requ is i t e  f o r  t h e  p a r t i e s  t o  f e e l  

comfortable coming forward w i t h  even proposi ng a s t i  pul a t i  on,  

And i f  t h i s  Commission was predisposed t o  favor  one s ide  o r  

another, I d o n ' t  t h i n k  we would ever see a set t lement.  We'd 

always be i n  a hearing mode and we'd be making decis ions t h a t  

way. And t h a t ' s  not a bad t h i n g ,  but I t h i n k  set t lements o f f e r  

a l o t .  

i nnovat ive .  look a t  th ings  i n  a d i f f e r e n t  l i g h t  and prov ide  

f l e x i b i l i t i e s  t h a t  i n  a very s t r i c t  regu la to ry  r o l e  sometimes 

we ' r e  prohi b i  t ed  from doi ng . 

And I .  I t h i n k  t h a t  - -  and l i k e  you, Madam 

But I t h i n k  

I t h i n k  they o f f e r  p a r t i e s  the  a b i l i t y  t o  be 

So I t h i n k  t h e  f a c t  t h a t  t h e  p a r t i e s  have brought 

f o r t h  a sett lement i s  a very p o s i t i v e  t h i n g .  I t h i n k  i t  speaks 
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w e l l  of t h e  regu la t i on  t h a t  e x i s t s  i n  t h i s  s t a t e  and has 

e x i s t e d  for a per iod  o f  t ime,  f o r  a long pe r iod  o f  t i m e .  

t h i n k  t h i s  Commission has been cognizant o f  t he  changes t h a t  

have been happening i n  the i ndus t r y .  

forward look ing  . 

I 

We have t r i e d  t o  be 

F lo r i da  Power & L i g h t  approached t h i s  Commission 

years ago w i t h  t h e  idea t h a t  t he re  were a number o f  assets on 

t h e i r  books which r e a l l y  d i d  not belong the re  as we approached 

a more compet i t ive environment, and I t h i n k  t h i s  Commission 

took a c t i o n  t o  t r y  t o  recognize t h a t  and e l im ina te  those 

regu la to ry  assets off t h e  books. We a l so  looked a t  t h e i r ,  

t h e i r  deprec ia t ion  l eve l s  and determined t h a t  t h e  amount o f  

deprec ia t ion  and the  reserves needed t o  be looked a t  and t o  be 

more r e f  

compet i t 

apparent 

e c t i v e  o f  companies t h a t  may be en te r ing  i n t o  a 

ve envi ronment. 

To some extent I ' m  comforted by t h e  f a c t  t h a t  

y we've reached our goals because the  company now i s  

saying t h a t ,  i f  anything, they may be i n  an ove r l y  depreciated 

s t a t e ,  and I guess t h a t ' s  where the f l e x i b i l i t y  comes i n  t o ,  t o  

address t h a t .  

I t h i n k  M r .  Shreve has i nd i ca ted  t h a t  we c e r t a i n l y  

r e t a i n  our f u l l  a b i l i t y  t o ,  t o  ma in ta in  our j u r i s d i c t i o n  over 

the  q u a l i t y  o f  serv ice  o f  t h i s  company. And I ,  I recognize 

the ,  t h e  improvements t h a t  have been made, t h a t  Mr. Evanson 

i d e n t i f i e d ,  and t h a t  we as a Commission, I t h i n k ,  would expect 
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h igh  q u a l i t y  o f  serv ice  continue. And I t h i n k  we've 

i n d i c a t i o n  from the  management t h a t  i t  i s  t h e i r  

no t  on ly  maintain but t o  cons tan t ly  s t r i v e  t o  improve 

t h e  q u a l i t y  o f  serv jce  t h a t ' s  provided t o  t h e i  r customers. 

So I ,  I a lso  want t o  r e i t e r a t e  something t h a t  you 

sa id .  Madam Chairman. and i t ' s  something t h a t  i s  i d e n t i f i e d  i n  

the .  i n  t h e  "whereases" t o  the  s t i p u l a t i o n ,  and t h a t  i s  t h e  

f a c t  t h a t  t he re  has been a f u l l  se t  o f  minimum f i l i n g  

requirements f i l e d  i n  t h i s  proceeding, t he re  has been 

comprehensive test imony f i l e d ,  t h e r e ' s  been extensive 

discovery. I t h i n k  t h a t  t h i s ,  i f  t h i s  set t lement i s  approved, 

t h a t  i t  i s  cons is ten t  w i t h  the  idea t h a t  we have conducted a 

thorough r a t e  review f o r  t h i s  company. And I t h i n k  i t  would be 

u n f a i r  t o  say t h a t  t h i s  Commission has no t  conducted a thorough 

r a t e  review f o r  t h i s  company because we would have. 

t h a t  a l l  o f  t h e  in fo rmat ion  i s  t he re .  

I t h i n k  

There 's  one o ther  t h i n g  t h a t  I would l i k e  t o  mention. 

t o o ,  and t h a t  i s  t h a t  p a r t i e s ,  when they present t h e i r ,  t h e i r  

pos i t ions  t o  the  Commission, I t h i n k  that they ,  they take  firm 

pos i t ions  and they do a very c r e d i b l e  j ob  advocating f o r  t h e i r  

particular c l i e n t s  and t h e i r  pos i t i ons ,  but i t ' s  advocacy. And 

I don ' t  t h i n k  anyone r e a l l y  f u l l y  expects t h a t  when they f i l e  

test imony, t h a t  t h e y ' r e  going t o  win on 100 percent o f  every 

p o s i t i o n  t h a t  they f i l e d .  And t h a t  goes f o r  in te rvenors  as 

well as the  company. And I t h i n k  t h a t  what we as a Commission 
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need t o  d o ,  we need t o  balance w h a t  we have here i n  f r o n t  o f  

U S ,  the  ce r ta in t y  tha t  i t  brings and the  immediate benef i t s  

t h a t  i t  br ings w i th  the uncertainty t h a t  may be the  resu l t  o f  a 

f u l l ,  a f u l l  hearing. So those are my comments. 

CHAIRMAN JABER: I th ink we be t te r  take statements 

So, Commissioner Baez. l e t  me before we take up the motion. 

defer t o  you f o r  the next statement. 

t h a t  you are the prehearing o f f i c e r  on t h i s  case and, absent 

your leadership, not t o  take away from the e f f o r t s  o f  the  

pa r t i es ,  the  tremendous e f f o r t s  o f  a l l  the par t ies ,  but i f  i t  

wasn't f o r  your leadership i n  br ing ing t h i s  case forward i n  the  

t ime scheduling t h a t  you have and w i th  the ins is tence t h a t  you 

have tha t  the  issues be c lea r l y  defined and t h a t  a l l  pa r t i es  

have an opportunity t o  present t h e i r  p r e f i l e d  testimony i n  the  . 

fashion tha t  they d id ,  I don ' t  th ink  we would have gotten t h a t  

far. 

recognize you f o r  comments. 

But l e t  me also recognize 

So I ' d  take an opportunity t o  commend you and also 

COMMISSIONER BAEZ: Thank you, Madam Chai rman. On 

t ime and under budget, I guess. 

CHAIRMAN JABER: Overworked and underpaid. 

COMMISSIONER BAEZ: Overworked and underpaid. We 

don ' t  even have t o  t a l k  about t h a t .  

You know, l a s t  n ight  I was t h ink ing  about, you know, 

how a l l  t h i s  was going t o  happen and what I might have t o  say 

about i t .  And I th ink  when we opened the  docket, I guess i t  
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was back i n  J u l y ,  June or  Ju ly ,  I .  I thought I might have 1 

detected a t inge  o f  nostalgia over the opening o f  some k i n d  o f  2 

3 r a t e  review. And I rea l ized t h a t  t ha t  was j u s t  a co ld  c h i l l  

tha t  - -  I th ink  back about Scrooge, you know, the ghosts o f  4 

r a t e  cases past and so on. 5 

Going back t o  something tha t  Commissioner Deason had 

said,  which I th ink  r e a l l y  expresses how I feel about t h i s ,  I 

6 

7 

t h ink ,  you know. he makes the po in t  t h a t  we do have a complete 8 

record, and I th ink t h a t  i n  and o f  i t s e l f  s o r t  o f  expresses 

what, what k ind o f  r o l e  t h i s  Commission, t h i s  new Commission, 

9 

10 

11 as the Chairman l i k e s  t o  say, has t r i e d  t o  carve out for 

i t s e l f .  And I th ink  t h a t ' s ,  t h a t ' s  a shining example o f  i t . 12 

13 

14 

And a t  t h i s  po in t  I want t o  compliment t h e  S t a f f .  

I'm not given t o  do t h i s ,  I ' m  not given t o  doing t h i s  p u b l i c l y ,  

b u t  I have a l o t  o f  residual g u i l t ,  so I want t o ,  I want t o  say 

i t  out loud.  

15 

16 

17 Y ' a l l  have been t e r r i f i c  w i th  t h i s .  Whatever n i c e  

things the Chairman sa id about me I owe a l l  t o  you because 18 

19 

20 

you've k ind o f ,  you've always been there t o  answer my questions 

and. and t o  t e l l  me, t e l l  me your,  your reason, thoughts on, on 

21 

22 

certain i ssues,  and I th ink  t h a t  i n  large part has been a 

reason why t h i s  th ing ,  you know, t h i s ,  we've gotten t o  t h i s  

23 

24 

po in t  today. 

Again, going back t o  what Commissioner Deason sa id ,  

25 we don ' t  get negotiated agreements i f  we don ' t  have complete 
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records, i f  our S t a f f  and t h e  Commission h a s n ' t  sought o u t  t o  

l e t ' s  l ay  the issues bare and l e t ' s  g i ve  everyone a ,  a 

we l l - leveraged p o s i t i o n  t o  negot ia te  w i t h .  I t h i n k  t h a t ' s .  I 

t h i n k  that ' s  c r u c i a l  t o  t h i s ,  t o  t h i s  p a r t .  

a l l  adds up t o  i s  a l i g h t  touch o f ,  o f  r e g u l a t i o n ,  and I 

commend t h e  S t a f f  and I commend the  r e s t  o f  t h e  Commissioners 

f o r  t h a t  as w e l l .  

And what it r e a l l y  

L e t ' s  not  f o rge t  t h i s  lesson. L e t ' s  no t  forget t h i s  

f e e l i n g .  because I t h i n k  i t  can do us a l l  some good. Th is  i s  

the  way, c e r t a i n l y  from my perspect ive t h i s  i s  t h e  way t h a t  I 

would l i k e  th ings  t o  proceed. And obviously no th ing  - -  

everything d i d n ' t  go p e r f e c t l y  and t h e r e ' s  always some, some 

aspects of processes and aspects o f  dockets and how, how t h e  

p a r t i e s  work together t h a t  we can always look  t o  improve, but I 

th ink  we can a l l  be proud o f  ourselves t o  t h i s  r e s u l t .  And I 

guess everybody has been d isc la iming  t h e  r e s u l t  o f  a vote and 

so on, and 1'11 j o i n  them i n  t h a t  as w e l l .  But I t h i n k  t h e  

f a c t  t h a t  we have a product t h a t  c e r t a i n l y  a m a j o r i t y  o f  t h e  

p a r t i c i p a n t s  have stood up and s a i d  t h e y ' r e  proud o f ,  that  they 

t h i n k  i s  a good r e s u l t  c e r t a i n l y  comforts me. 

For one, I know how hard Mr. Shreve goes a t  i t ,  so, 

so the f a c t  t h a t ,  t h a t  h i s  - -  simply pu t ,  h i s  op in ion  means a 

l o t  on t h i s  because he does such a good job o f  represent ing t h e  

ratepayers. And c e r t a i n l y  t h e  company coming forward i n  a 

reasonable manner and a1 so endorsing t h i  s agreement g i  ves grea t  
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comfort as w e l l .  

j o i n .  

And I ' d  l i k e  t o  get a motion on t h e  f l o o r  t o  

I want t o  thank you a l l .  

CHAIRMAN JABER: I t h i n k  Commissioner Palecki wanted 

t o  make a statement. 

COMMISSIONER PALECKI :  I have j u s t  a very b r i e f  

statement. 

S t a f f  f o r  t he  hard work t h a t  t h e y ' v e  done i n  t h i s  docket. 

has been a very thorough, comprehensive and exhaustive review 

of F l o r i d a  Power & L i g h t ' s  operat ions.  

r e s u l t  o f  the  thoroughness o f  t h e  discovery t h a t  was done i n  

t h i s  docket the  p a r t i e s  were ab le  t o  negot ia te  from a p o s i t i o n  

o f  s t rength .  Arid I be l i eve  t h a t ' s  why we ' re  here today w i t h  

what I t h i n k  i s  a very favorable set t lement.  

F i r s t ,  I ' d  l i k e  t o  thank a l l  o f  t h e  p a r t i e s  and our 

This  

And I be l i eve  as a 

I ' d  1 i ke t o  r e i t e r a t e  something t h a t  Chai rman Jaber 

pointed out e a r l i e r .  We went t o  seven customer se rv i ce  

hearings i n  seven d i f f e r e n t  communities and heard from t h e  

customers of F lo r i da  Power & L i g h t  i n  those communities, and we 

heard very few negat ive comments. Most customers who attended 

those customer serv ice  hearings t e s t i f i e d  as t o  t h e  h igh  

q u a l i t y  o f  service they were rece iv ing  from F l o r i d a  Power & 

L i g h t .  

hearings i s  a l s o  borne out i n  t h e  l e v e l  o f  customer complaints 

t h a t  we receive from F lo r ida  Power & L i g h t .  

very low. And t h i s  i s  something t h a t  h a s n ' t  always been t h e  

case. 

I know t h a t  what we heard a t  t h e  customer serv ice  

They have been 

F ive .  seven years ago t h e  q u a l i t y  o f  se rv i ce  was n o t  
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what we see today, and F lo r i da  Power & L i g h t  i s  t o  be commended 

fo r  showing tremendous improvements i n  t h e  q u a l i t y  o f  s e r v i c e  

i n  t h e i r  t e r r i t o r y .  I know our own data t h a t  we c o l l e c t  from 

t h e  u t i l i t y  shows t h a t  t he  l e v e l  o f  outages and i n t e r r u p t i o n s  

t o  F l o r i d a  Power & L i g h t ' s  customers have decreased over the 

l a s t  f i v e  years.  

I be l i eve  t h a t  F lo r ida  Power & L i g h t  has shown t h a t  

they are  an e f f i c i e n t ,  we l l - run  company p rov id ing  low c o s t ,  

h igh q u a l i t y  serv ice ,  and I be l i eve  t h a t  t h e  ratepayers o f  t he  

Sta te  o f  F lo r i da  w i l l  b e n e f i t  from t h i s  set t lement.  

CHAIRMAN JABER: Thank you, Commissioner Palecki . 

Commissioner Bradley,  we ' re  going t o  l e t  you make t h e  

motion. I hope you make the  r i g h t  one. 

MR. LITCHFIELD: Madam Chairman. i f  I might be fore  

t h a t  happens. 

CHAIRMAN JABER: Go ahead, M r .  L i t c h f i e l d .  

MR. LITCHFIELD: For  purposes o f  c l a r i f i c a t i o n ,  we 

have two requests before t h e  Commission today. One, t o  ask 

t h a t  you accept and approve the ,  t h e  s t i p u l a t i o n  and sett lement 

agreement, and t h e  o the r ,  t o  implement t h e  midcourse c o r r e c t i o n  

i n  the  fue l  adjustment clause. 

CHAIRMAN JABER: R igh t .  Those are  Issue 1 and 

Issue 2 respec t i ve l y ,  i f  I ' m  no t  mistaken. Yes. 

MR. LITCHFIELD: Yes. Thank you. 

CHAIRMAN JABER: kre're v o t i n g  out t h e  recommendation. 
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Commissioner Pa leck i .  would you l i k e  t o  make a motion on each 

issue o r  do you want t o  do i t  i n  one? 

COMMISSIONER DEASON: Commissioner Bradley. 

CHAIRMAN JABER: What d i d  I say? 

COMMISSIONER DEASON: Palecki . 

CHAIRMAN JABER: Okay. Cornmi ss i  oner Bradley, do you 

want t o  make a motion on everything? 

COMMISSIONER BRADLEY: I ' d  l i k e  t o  make a motion on 

every th ing  i n block . 

But. f i r s t  o f  a l l ,  l e t  me say t h i s ,  w i t h  a l l  due 

respect t o  the  F1 o r i  da Hospital  Associ a t i  on,  i t ' s  very unusual 

t o  have n ine  p a r t i e s  come together and t o  have everyone agree. 

I t ' s  exceptional when you have e igh t  o f  n ine  agree t o  t h e  

proposed s t i p u l a t i o n  and agreement and t o  come i n  here today 

and t o  be w i l l i n g  t o  s ign  t h a t  document. 

. 

Having served i n  the  F lo r i da  Leg is la tu re  f o r  many 

years and having d e a l t  w i t h  many issues t h a t  were ve ry ,  very 

contentious and i n  some instances debated f o r  long per iods o f  

t ime, I grew t o  have a vast amount o f  respect for Mr. Paschal1 

and. and Mike Twomey. And be l i eve  you me, i f  they agree t o  t h e  

sett lement,  i t  must be good f o r ,  f o r  t h e  ratepayers and t h e  

consumers o f  F l o r i d a  because I d o n ' t  t h i n k  I ' v e  ever had them 

agree t o ,  t o  anything t h a t  I've l i s t e n e d  t o  debate about 

because they were dead s e t  against  some th ings  t h a t  were 

involved i n  the  process and they let i t  be known. So t h a t  i n  
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i t s e l f  sends a strong message t o  me, 

Mr. Shreve, I can t e l l  you t h a t  your repu ta t i on  

preceded my f i r s t  meeting w i t h  you and me g e t t i n g  acquainted 

w i t h  you. 

ratepayers o f  F lo r i da  get a fair shake i n  every proceeding. 

You have a reputa t ion  for working t o  ensure that  t h e  

T h a t ' s ,  these - -  j u s t  t o  have these three people here 

today saying t h a t  t h i s  i s  a good agreement o r  a good s i t u a t i o n  

f o r  t he  ratepayers o f  F lo r i da  sends a strong message t o  me and 

hope fu l l y  i t  sends the  same message t o  my counterparts on t h i s  

Commi ss i  on. 

Therefore, what I would 1 i ke t o  dz i s  t h i s .  

l i k e  t o  support S t a f f ' s  recommendation, and t h a t  i s  t o  have t h e  

Commission en ter  a f i n a l  order today i n  block t a k i n g  i n  both 

issues. 

me t o ,  t o ,  i n  support o f  t h a t  f i n a l  o rder .  

I would 

And I would urge my f e l l o w  Commissioners t o  vote w i t h  

CHAIRMAN JABER: Thank you, Commissioner Bradley.  We 

have a motion t o  accept S t a f f ' s  recommendation t o  approve t h e  

proposed s t i p u  a t i o n  and sett lement i n  Issue 1, and a motion t o  

accept S t a f f ' s  recommendation t o  approve FP&L's p e t i t i o n  for 

adjustment t o  t s  f u e l  adjustment f a c t o r s  as contained i n  Issue 

2 ,  and a motion t o  c lose t h i s  docket by f i n a l  agency a c t i o n  i n  

Issue 3. Need a second. 

COMMISSIONER PALECKI : I would second t h e  mot ion.  

CHAIRMAN JABER: The motion and a second. A l l  those 

i n  favor,  say aye. 

FLORIDA PUBLIC SERVICE COMMISSION R. 11894 
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(Simultaneous a f f i r m a t i v e  v o t e . )  

CHAIRMAN JABER: Show Item 12A, S t a f f ,  approved 

That concludes t h i s  agenda conference. unanimously. 

MR. E L I A S :  There 7s a f o u r t h  issue w i t h  respect t o  

- -  

CHAIRMAN JABER: Oh. A f t e r  c lose  t h e  docket? 

MR. ELIAS: It's a f ue l  docket. 

CHAIRMAN JABER: And, Commi s s i  oner Bradley,  your 

motion included keeping the  fue l  docket open? 

COMMISSIONER BRADLEY: Yes. 

CHAIRMAN JABER: And we had a seccnd t o  t h a t  and we 

voted unanimously, Mr. E l i a s .  Thank you. 

I want t o  take a n  opportuni ty t o  congratulate a l l  t h e  

pa r t i es  and t o  thank you f o r  your cooperation i n  b r i n g i n g  t h i s  

a1 1 together.  

Mr. Shreve, I wanted t o  c lose  i n  p a r t i c u l a r  w i t h  you 

by t e l l i n g  you you are f a r  t o o  humble i n  your effor ts .  

an outstanding public servant and I congratulate you i n  

p a r t i  cul  a r .  

You are  

FP&L, I hope other companies take your lead.  And, 

a l so ,  now t h a t  I know t h a t  you are capable o f  coming t o  t h e  

t a b l e ,  guess what? I ' l l  expect i t  over a n d  over again. M r .  

Shreve? 

MR. SHREVE: Commissioners, i f  I may, and now t h a t  

t he  vo te  has been taken, t h i s  c e r t a i n l y  c a n ' t  be intended t o  

FLORIDA PUBLIC SERVICE COMMISSION R. 11895 
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sway anyone. 

Commission, a l l  o f  you, thank you f o r  your remarks, Mr. Bradley 

and everyone, t h i s  r e s u l t  i s  i n  l a r g e ,  l a rge  pa r t  t o  your 

c r e d i t .  

worked very hard on t h i s .  

have been a pleasure t o  work w i t h  and worked d i l i g e n t l y .  

Evanson, B i  11 Walker and B i  11 Feaster (PHONETIC) have been 

great  t o  t r y  and, although we d i d n ' t  a lways agree, nego t ia te  a 

sett lement w i t h .  

I wanted t o  t e l l  you t h a t  I t h i n k  t h i s  

And t h e  S t a f f  o f  t he  Pub l ic  Service Commission has 

A l l  o f  t he  p a r t i e s  w i thout  except ion 

Paul 

And I would l i k e  t o  l a s t ,  we have a r e l a t i v e l y  small 

s t a f f ,  but  Roger Howell and B i l l y  Dee Smith, you c o u l d n ' t  

be l i eve  t h e  work they put i n  and what they accomplished. Thank 

you. 

M R .  EVANSON: Could I add my - -  could I echo Mr. 

Shreve's comments? I t h i n k  i t  was, t h i s  i s  a f a i r  se t t lement ,  

g i ve  and take  on a l l  s ides,  but I ' m  espec ia l l y  pleased t h a t  i t  

continues incentive-based regu la t i on  i n  t h e  s t a t e  t h a t  Jack and 

FPL and the  Commission and the  S t a f f  have r e a l l y  supported. 

t h i n k  i t  makes F lo r i da  a model f o r  how s ta tes  ought t o  regu la te  

wires companies and I t h i n k  i t ' s  a g i a n t  step forward. 

thank the  Commission and I thank t h e  S t a f f  f o r  a l l  i t s  

cons t ruc t ive  work and being p a r t  o f  t h i s  process, and we r e a l l y  

have enjoyed working w i t h  you, w i t h  a l l  o f  you. Thank you. 

I 

And I 

CHAIRMAN JABER: Thank you, Mr. Evanson. 

MR. SHREVE: And a1 though I would 1 i ke t o  have had 

FLORIDA PUBLIC SERVICE COMMISSION R. 11894 
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1 him have the l a s t  word - -  

2 CHAIRMAN JABER: I think Mr. Twomey should have the 

3 last word. 

4 MR. SHREVE: He usual l y  does 

5 I would like t o  say that - -  one t h i n g  I had wanted  t o  

6 mention. T h i s  i s  a $600 million rate reduction since '99 w i t h  

7 hundreds of millions o f  dollars o f  refunds and more to come, 

8 and I d o n ' t  know o f  any utility in t h e  country t h a t  has 

9 accomplished this and I don't know o f  any Public Service 

10 Commission in t h e  country t h a t  has accomplished this and you ' r e  

11 to be congratulated. 

12 CHAIRMAN JABER: Thank you, s i r .  We're done. Go 

13 home. 

14 (Concluded a t  10:05 a.m.> 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of the  retail 
rates of Florida Power & Light 
Company. 

In re: Fuel and purchased power 
cost recovery clause with 
generating performance incentive 
factor. 

DOCmT NO. 001148-E1 

DOCKET NO. 020001-E1 
ORDER NO. PSC-02-0501-AS-E1 
ISSUED: April 11, 2002 

The following Commissioners participated in the disposition of 
this matter: 

LILA A .  JABER, Chairman 
3. TERRY DEASON 
BRAULIO L. f3AEz 

MICHAEL A. PALECKI 
RUDOLPH RUDY BRADLEY 

ORDER APPROVING SETTLEMENT, AUTHORIZING MIDCOURSE CORRECTION, 
AND REOUIRING RATE REDUCTIONS 

BY THE COMMISSION: 

I. CASE BACKGROUND 

Docket No. 001148-E1 was opened on August 15, 2000, to review 
Florida Power & Light Company's (FPL) proposed merger w i t h  Entergy 
Corporation (Entergy), the formation of a transco, and t he i r  
effects on FPL's rates and earnings. On April 2, 2001, FPL Group, 
Inc. announced t h a t  the' proposed merger w i t h  Entergy had been 
terminated. By Order No. PSC-O1-1346-PCO-EI, issued June 19, 2001, 
in Docket No. 0b1148-EI, FPL was directed to f i l e  Minimum Filing 
Requirements (MFRs) to provide the Commission and all other  
interested parties the data necessary to begin an evaluation of the 
level of its earnings. FPL filed ita initial set  of MFRs on 
September 17, 2001, with additional filings on October 1, 2001, 
October 15, 2001, and November 9, 2001. FPL filed testimony on 
January 18 and 2 8 ,  2002. Hearings were scheduled for  April 10-12, 
and 15-16, 2002. 
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On March 14, 2002, the following documents were filed: 

Joint Motion For Approval Of Stipulation And Settlement 

Stipulation And Settlement 

0 Florida Power & Light Company's Agreed Motion To Suspend 
Schedule For Hearings And Prehearing Procedures And To 

. Suspend Discovery (Agreed Motion) 

Petition Of Florida P o w e r  & Light Company F o r  Adjustment 
to its Fuel Adjustment Factors 

FPL's Agreed Motion was granted by Order No. PSC-02-0348-PCO-EI, 
issued March 14, 2002. By this Order, we approve the Stipulation 
and Settlement, and the Petition f o r  Adjustment to FPL's Fuel 
Adjustment Factors. Jurisdiction over these matters is vested in 
the Commission by various- provisions of Chapter 366, Florida 
Statutes, including Sections 336.04, 366.05, and 366.06, Florida 
Statutes. 

- 11. STIPULATION AND SETTLEMENT 

The Stipulation and Settleme2t (Stipulation) which is included 
in this Order as ATTACHMENT 1, and is incorporated herein by 
reference, is being proffered as a full and complete resolution of 
all matters pending in Docket No. 00114841. T h e  Stipulation was 
signed by a l l  of the parties except for the South Florida Hospital 
and Healthcare Association. The major elements contained in the 
Stipulation are as follows: 

$250 million permanent base rate reductiop effective 
April E,  2002 (7.03% base rate reduction) (Paragraph 2) 

Continuation of a revenue cap and a revenue sharing plan 
for 2002 through 2005 (Paragraph 7 )  

Discretionary ability to reduce depreciation expense by 
up to $125 million annually (Paragraph 10) 

R. I1900 
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Withdrawal of FPL's request to increase the annual Storm 
Damage Reserve accrual (Paragraph 13) 

As par t  of the  Stipulation, FPL has requested a $200 million mid- 
course correction to reduce its fuel cost recovery factors f o r  the 
remainder of 2002, effective April 15, 2002. That petition is 
addressed in Section I11 of this Order. 

The Stipulation recites 16 items of agreement among t h e  
signatories. Most of the provisions are self-explanatory, but 
several of the items m e r i t  comment or clarification. These are as 
follows : 

PARAGRAPH 2: The $250 million annual base r a t e  reduction is an 
additional reduction over and above the previously implemented $350 
million annual rate reduction authorized in Order No. PSC-99-0519- 
AS-EI, issued March 17, 1999, in Docket No. 990067-EI. 

The proposed St ipu la t ion  provides for a reduction in base 
rates of 7.03% for all rate classes except outdoor lighting and 
street  lighting. The Stipulation also provides for  a similar 
reduction in a l l  service charges. It is appropriate to exclude the 
lighting classes because these classes are already significantly 
below parity. This allocation methodology differs from FPL's 
previous. rate stipulations that allocated the reduction on a kwh 
basis. T h e  percentage reduction in base rates is a better method 
of allocating a decrease because all classes receive the same 
percentage reduction in base rates. Under an energy allocation, a 
larger percentage of t he  total reduction goes to larger commercial 
and industrial customers relative to residential and small 
commercial customers. 

I-. Order No. PSC-01-1346-PCO-EI, we s ta ted  that one of the 
reasons for requiring MFRs was to examine the rate relationships 
among classes. FPL'a rate structure has not been formally reviewed 
since i t a  last  r a t e  case in 1983. Since then, new classes have 
been added and customers have shifted among rate classes seeking 
more advantageous rates. Based on FPL's cost of service study, 
there are disparities among the rates of return by c l a s s .  In a 
rate case, one of t he  goals of rate design is to set rates t ha t  
reflect the costs to serve that class or, stated differently, to 

R. 11901 
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se t  the rate of return for each class equal t o  the system rate of 
re turn .  We recognize, however, that a Stipulation is a negotiated 
document with all participants making some concessions. While the 
proposed across-the-board percentage reduction does not move FPL's 
rate structure towards parity, it does not worsen it. Accordingly, 
we find that the  across-the-board reduction is reasonable. 

The Stipulation will result i n  a decrease of $5.41 in the 
t o t a l  monthly bill of a residential customer who uses 1,000 
kilowatt hours, as shown on ATTACHMENT 2 ,  Page 1 of 2. This 
decrease reflects both the base rate reduction and the fuel 
adjustment clause mid-course correction approved in Section III of 
this Order. The rate reductions will become effective f o r  meters 
read on and after April 15, 2002. 

. PARAGRAPH 3 :  Per the terms of this provision, "FPL will no 
longer have an authorized Return on Equity (ROE) range f o r  the 
purpose of addressing earnings levels." However, FPL will s t i l l  
have a currently authorized ROE range of 10.00% to 12.00%, with an 
11.00% midpoint, for a l l  other purposes, such as cost recovery 
clauses and Allowance for Funds Used During Construction. 

PARAGRAPH 7: Although it is not explicitly s t a t e d  in the 
Stipulation, 100% of the  retail base r a t e  revenues exceeding the 
retail base rate revenue cap will be refunded to retail customers 
on an annual basis. 

PARAGRAPH 10: This provision is clarified to indicate that 
the up to $125 million annual credit to depreciation expense is to 
be on a calendar year basis. 

PARAGRAPH 13: FPL is withdrawing its request to increase its 
Storm Damage Resenre accrual by $30 million annually. 

PARAGRAPH 15: This provision s t a t e s  that all matters in 
Docket No. 00114841 are resolved by t he  Stipulation and 
Settlement. While the ratemaking aspects of the docket are 
resolved, there are still issues that may need to be addressed in 
other  forums, such as those related to GridFlorida and to FPL 
Energy Services. 

R. 11902 
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We have reviewed the terms of the Stipulation, and it appears 
to be a reasonable resolution of the issues regarding FPL’s level 
of earnings and base rates. The proposed $250 million base rate 
reduction affords FPL‘s ratepayers significant and immediate 
relief. The Stipulation also extends the  revenue cap and revenue 
sharing plan through 2005. Since the inception of the existing 
revenue sharing plan in 1999, FPL has refunded $128 million to date 
and expects to refund an additional $84 million for the year ended 
April 14, 2002. We find t ha t  the Stipulation and Settlement is in 
the best interests of FPL’s ratepayers, the parties, and FPL, and 
is therefore approved. 

- 111. FPL’S PETITfON FOR AN ADJUSTMENT TO ITS FUEL COST RECOVERY 
FACTORS 

. Consistent with the  Stipulation, FPL filed a petition in 
Docket No. 020001-E1 seeking to reduce its levelized fuel cost 
recovery factor to 2.630 cents per kwh, effective April 15, 2002. 
This will have the effect of reducing the amount collected through 
the  fue l  adjustment clause by $200 million during the last eight 
and one half months of 2002. 

Absent this $200 million reduction, FPL would experience an 
end-of-period (December 2002) net  over-recovexy amount of 
approximately $211.2 million based on current  projections. This 
amount represents 8 . 6 %  of FPL‘s t o t a l  fuel and net power 
transactions costs as forecasted in its projection testimony in 
Docket No. 010001-EI. Since FPL f i l e d  its projection testimony in 
Docket No. 010001-EI, its forecasted 2002 fuel cost of system net 
generation has decreased by $193.4 million. This reduction appears 
to be related primarily t o  a 12.2% drop in projected natural gas 
costs and secondarily to a 3.3% drop in retail energy sa les .  

In the interest  of matching fuel revenues w i t h  fuel costs, 
FPL’s proposal to refund part  of its anticipated over-recovery 
balance to its ratepayers sooner rather than later i s  appropriate. 
Therefore, FPL’s Petition for  Adjustment to its Fuel Adjustment. 
Factors is granted. The fuel cost recovery factors set f o r t h  in 
Attachement 2 ,  page 2 of 2 ,  which is incorporated herein by 
reference, shall become effective April 15, 2002. However, we have 

R. 11903 
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not yet analyzed the  prudence of FPL's actual  o r  projected 2002 
fuel costs.  The prudence of FPL's 2002 fuel costs  will be 
addressed at the evidentiary hear ing  scheduled i n  Docket N o .  
020001-EI, commencing November 20, 2002. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that  the  
Settlement and Stipulation filed on March 14, 2002, which is 
included in this Order as ATTACHMENT 1 and is incorporated by 
reference herein, is approved. I t  is fur ther  

ORDERED that FPL's Petition for  Adjustment to its Fuel 
Adjustment Factors is granted. It is fu r the r  

e ORDERED that Docket No. 001148-E1 shall be closed. It is 
fur ther  

ORDERED that Docket N o .  020001-E1 shall remain open. 

By ORDER of the Florida Public Service Commission t h i s  11th 
day of A r r i l ,  2002. 

BLANCA S. BAY& Director 
Division of the Commission Clerk 
and Administrative Services 

By: I lhL.4+ w7wJ 
Kay Fly&# Chiep 
Bureau of Records and Hearing 
Services 

( S E A L )  

RVE 

R. 11904 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 
APPLICABLE TO SECTION I1 OF THIS ORDER 

The Florida Public Service Commission is required by Section 
120.569 (1) I Florida Statutes, to n o t i f y  parties of any 
administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes, as well as t h e  procedures and time limits that apply. 
This notice should not be construed to mean a l l  requests for  an 
administrative hearing or judicial review will be granted or 
result in the relief sought. 

~ n y  party adversely affected by the Commissionts final 
action in this matter may request: 1) reconsideration of the 
decision by filing a motion f o r  reconsideration w i t h  the 
Director, Division of the  Commission Clerk and Administrative 
Services, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399- 
0850, within fifteen (15) days of the  issuance of this order in 
t h e  form prescribed by Rule 25-22.060, Florida Administrative 
Code; or 2) judicial review by the Flor ida  Supreme Court in the 
case of an e lec t r ic ,  gas or telephone utility or the First 
District  Court of Appeal in the case of a water and/or wastewater 
utility by filing a notice of appeal with the  Director, Division 
of the Commission Clerk ant? Administrative Services and f i l i n g  a 
copy of the notice of appeal and the filing fee with the 
appropriate court. This filing must be completed within t h i r t y  
(30) days a f t e r  the issuance of t h i s  order, pursuant to Rule 
9.110, Florida Rules of Appellate Procedure. The notice of 
appeal must be in t h e  form specified in Rule 9.900(a), Flor ida  
Rules of Appellate Procedure. 

R. 11905 
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NOTICE OF' FURTHER PROCEEDINGS OR JUDICIAL REVIEW 
APPLICABLE TO SECTION I11 OF THIS ORDER 

The Florida Public Service Commission is required by Section 
120.569(1), F l o r i d a  Statutes, t o  notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should.not be construed to mean all requests for an administrative 
hearing or j u d i c i a l  review will be granted o r  r e s u l t  i n  the relief 
sought. 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect  a substantially 
interested person's r igh t  to a hearing. 

Any party adversely affected by Section 111 of this order,  
which is preliminary, procedural or intermediate in nature, may 
request: (1) reconsideration within 10 days pursuant to Rule 25- 
22.0376, Florida Administrative Code, if issued by a Prehearing 
Officer; ( 2 )  reconsideration within 15 days pursuant to Rule 25- 
22.060, Florida Administrative Code, if issued by the Commission; 
or  ( 3 )  j u d i c i a l  review by the Florida Supreme Court, in the case of 
an electric, gas or telephone utility, or the F i r s t  D i s t r i c t  Court 
of Appeal, in the  case of a water or wastewater utility. A motion 
for reconsideration shall be filed with the Director, Division of 
the Commission Clerk and Administrative Services, in the  form 
prescribed by Rule 2 5 - 2 2 . 0 6 0 ,  Florida Administrative Code. 
Judicial review of a preliminary, procedural or intermediate ruling 
or order is available if review of the  final action will not 
provide an adequate remedy. Such review may be requested from the 
appropriate court ,  as described above, pursuant to Rule 9.100, 
Florida Rules of Appellate Procedure. 

R. 11906 
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ATTACHMENT 1 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Review of the Retail Rates 1 
of Florida Power & Light Company ) DOCKET NO. 001148-E1 

STIP-TION AND SETTLEMENT 

WHEREAS, t h e  F l o r i d a  Public Service Commission (FPSC) has 

initiated a review of r e t a i l  rates f o r  Florida Power & Light  Company 

(FPL) ; 

WHEREAS, the Office of Public Counsel (OPC) , The Florida 

Industrial P o w e r  Users Group (FIPUG), Publix Super Markets, Inc. 

(Publix), Thomas P. and Genevieve Twomey, Dynegy Midstream Services 

LP, Florida Retail Federation and L e e  County have intervened, and 

have signed this Stipulation and Settlement; 

WHEREAS, FPL has provided the m i n i m u m  filing requirements (MFRs) 

as required by the FPSC and such MFRs have been thoroughly reviewed 

by t h e  FPSC Staff  and t h e  Parties to this proceeding; 

WHEREAS, FPL has filed comprehensive testimony in support of and 

detailing i t s  MFRs; 

WHEREAS, the  parties i n  t h i s  proceeding have conducted extensive 

discovery on the MFRs and FPL's testimony; 

R. 11907 
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WHEREAS, the  Parties to this Stipulation and Settlement have 

undertaken to resolve the issues raised in this review so as to 

effect a prompt reduction in base rates charged to customers, to 

maintain a degree of stability to FPL's base rates and charges, and 

to provide incentives to FPL to continue to promote efficiency 

through the term of this Stipulation and Settlement; 

WHEREAS, FPL is currently operating under a stipulation and 

settlement agreement (Current Agreement) agreed to by OPC and other 

parties, and approved by the FPSC by Order PSC 99-0519-AS-EI; 

WHEREAS, the Current Agreement provided fo r  a $350 million 

permanent annual ra te  reduction f o r  retail customers commencing April 

15, 1999 and a revenue sharing plan under which $128 million in 

refunds have been provided to r e t a i l  customers to date, with $84 

million in additional refunds projected for the twelve-month period 

ending April 14, 2002; and 

WHEREAS, an extension of revenue sharing through 2005, and an 

additional permanent r a t e  reduction will f u r t h e r  be beneficial to 

retail customers; 

NOW THEREFORE, in consideration of the foregoing and the 

covenants contained herein, the Parties hereby stipulate and agree: 

R. 11908 
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I. Upon approval and final order of the FPSC, this Stipulation 

and Settlement will become effective on April 15, 2002 (the 

"Implementation Date"), and continue through December 31, 2005. 

2 .  FPL will reduce its  base rates by an additional permanent 

annual .amount of $250 million. The base ra te  reduction will be 

reflected on FPL1s customer bills by reducing a l l  base charges for 

each rate schedule, excluding SL-1 and OL-1, by 7.03%. FPL will 

begin applying t he  l o w e r  base rate charges required by this 

Stipulation and Settlement to meter readings made on and a f t e r  the 

Implementation Date. 

3. Effective on t h e  Implementation Date, FPL will no longer have 

an authorized Return on Equity (ROE) range f o r  the purpose of 

addressing earnings levels, and t he  revenue sharing mechanism herein 

described will be the appropriate and exclusive mechanism to address 

earnings levels. 

4. For surveillance reporting requirements, FPL's achieved ROE 

w i l l  be calculated baaed upon an adjusted equity ratio as provided 

f o r  in the  Current Agreement. 

5.  N o  party t o  t h i s  Stipulation and Settlement will request, 

support, or seek to impose a change in t h e  application of any 

provision hereof. OPC, FIPUG, Publix, Thomas P. and Genevieve 

Twomey, Dynegy Midstream Senices LP, Florida Retail Federation and 

R. 11909 
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L e e  County will neither seek nor support any additional reduction i n  

FpLIs base r a t e s  and charges, including i n t e r im  r a t e  decreases, t o  

take ef fec t  p r io r  to the expiration of this Stipulation and 

Settlement unless such reduction is initiated by FPL. FPL will not 

petition f o r  an increase in its base rates and charges, including 

interim r a t e  increases, to take effect  before the end of t h i s  

Stipulation and Settlement, except as provided for in Section 8. 

6. During the term of this Stipulation and Settlement, revenues 

which are above the levels stated herein will be shared between FPL 

and its retail electric utility customers - -  it being expressly 

understood and agreed tha t  the mechanism for earnings sharing herein 

established is not intended to be a vehicle for "rate  cage11 type 

inquiry concerning expenses, investment, and financial results of 

operations. 

7. Commencing on the  Implementation Date and for the remainder 

of 2002 and for  calendar years 2003, 2004 and 2005, FPL will be under 

a Revenue Sharing Incentive Plan as set forth below. For purposes 

of this Revenue Sharing Incentive Plan, the following r e t a i l  base 

ra te  revenue threshold amounts are established: 

I. Revenue Cap - Retail base rate revenues above the 

retail base rate revenue cap will be refunded to re ta i l  

customers on an annual basis. The retail base rate revenue cap 

R. 11910 



I 
E 
I 
I 
I -  
s 
I 
I 
I 
E 
I 
I 
E 
I 
I 
I 
I 
I 
I 

c 

ORDER NO. PSC-02-0501-AS-E1 
DOCKETS NOS. 001148-EI, 020001-E1 
PAGE 13 

for  2002 will be $3,740 million. For 2002 only, the refund to 

customers will be limited to 71.5% (April 15 through December 

31) of the retail base ra te  revenues exceeding the cap. The 

retail base rate revenue caps for 2003, 2004 and 2005 will be 

$3.,840 million, $3,940 million and $4,040 million, respectively. 

Section 9 explains how refunds will be paid to customers. 

11. Sharing Threshold - Retail base rate revenues between 

the sharing threshold amount and the r e t a i l  base rate revenue 

cap w i l l  be divided i n to  two shares on a 1/3, 2/3 basis. FPLts 

shareholders sha l l  receive the 1/3 share. The 2/3 share will 

be refunded to retail customers. The sharing threshold for  2 0 0 2  

will be $3,580 million i n  r e t a i l  base rate revenues. For 2002 

only, the refund t o  the customers will be limited to 71.5% 

(April 15 through December 31) of the 2/3 customer share. The 

r e t a i l  base r a t e  revenue sharing threshold amounts for  calendar 

years 2003, 2004 and 2005 will be $3,680 million, $3,780 million 

and $3,880 million, respectively. Section 9 explains how 

refunds will be paid to customers. 

8. If FPL's retail base rate earnings fall below a 10% ROE as 

reported on an FPSC adjusted or pro-forma basis on an FPL monthly 

earnings surveillance report  during the term of this Stipulation and 

Settlement, FPL may petition the FPSC to amend its  base rates 
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notwithstanding the provisions of Section 5. Parties to this 

Stipulation and Settlement are not precluded from participating in 

such a proceeding. This Stipulation and Settlement shall terminate 

upon the effective date of any Fina l  Order issued in such proceeding 

that changes FPL's base rates. 

9. All refunds will be paid with interest at the  30-day 

commercial paper ra te  as specified in Rule 25-6.109, Florida 

Administrative Code, to retail customers of record during the last 

three months of each applicable refund period based on their 

proportionate share of base rate revenues f o r  the refund period. F o r  

purposes of calculating interest only, it will be assumed that 

revenues to be refunded were collected evenly throughout the 

preceding refund period at the rate of one-twelfth per month. All 

refunds w i t h  interest will be in the form of a credit on the 

customers' bills beginning w i t h  the first day of the first billing 

cycle of t h e  second month after t h e  end of the  applicable refund 

period. Refunds to former customers will be completed as 

expeditiously as reasonably possible. 

10. In Order No. PSC 99-0519-AS-EI, FPL was authorized to record 

an amortization amount of up to $100 million per year for each of the 

three years of t he  settlement agreement which was to be applied to 

reduce nuclear and/or f o s s i l  production plant in service. Under this 
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provision, FPL recorded $170,250,000. Sta r t ing  r i t h  t he  effecti re 

date of t h i s  Stipulation and Settlement, FPL may, at its option, 

amortize up to $125,000,000 annually as a credit to depreciation 

expense and a debit to t h e  bottom line depreciation resenre over the 

term of. this Stipulation and Settlement. The amounts so recorded 

will f i rs t  go to offset the $170,250,000 bottom line amortization 

amount that has previously been recorded, with any additional amounts 

recorded to a bottom line negative depreciation resene during the 

term of this Stipulation and Settlement. Any such resene amount 

will be applied first to reduce any reserve excesses by account, as 

determined in FPL's depreciation studies filed af te r  the term of this 

Stipulation and Settlement, and thereafter will r e s u l t  in resenre 

deficiencies . Any such resene  deficiencies will be allocated to 

individual reserve balances based on the r a t i o  of the net book value 

of each plant  account to total net book value of a l l  plant. The 

amounts allocated to the reserves will be included in the remaining 

life depreciation rate and recovered over the remaining lives of the 

various assets. Additionally, depreciation rates as addressed in 

Order Nos. PSC 99-0073-FOF-E1, PSC 00-2434-PAA-E1 and PSC 01-1337- 

PAA-E1 will not be changed for t h e  term of this Stipulation and 

Settlement. 
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11. Employee dental  expenses are considered to be a prudently 

incurred expense and will be treated as such, including f o r  

surveillance reporting, as of the Implementation Date. 

12. Additional amortization expense which is being recorded as 

an offset to the  ITC interest s y x h r o n i z a t i o n  adjustment shall no 

longer be recorded a f t e r  the Implementation Date of this Stipulation 

and Settlement. 

13. FPL will withdraw its request for an increase in t he  .annual 

accrual to the Company's Storm Damage Reserve. In the event t ha t  

there are insufficient funds in the Storm Damage Reserve and through 

insurance, FPL may petition the FPSC for recovery of prudently 

incurred costs  not recovered from those sources. The fact that 

insufficient funds have been accumulated in the Storm Damage Reserve 

to cover costs associated with a storm event or events shall not be 

evidence of imprudence or the  basis of a disallowance. Parties to 

this Stipulation and Settlement are not precluded from participating 

in such a proceeding. 

14. On April 15, 2002, FPL shall effect a mid-course correction 

of its Fuel Cost Recovery Clause to reduce the fuel clause factor 

based on projected over-recoveries, in the  amount of $ 2 0 0  million, 

for t h e  remainder of calendar year 2002. The fuel. adjustment clause 

shall continue to operate as normal, including but not limited to, 
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any additional mid-course adjustments that may become necessary and 

the calculation of true-ups to actual fuel clause expenses. FPL will 

not use the various cost recovery clauses to recover new capital 

items which traditionally and historically would be recoverable 

through. base rates.  

15. This Stipulation and Settlement is contingent on approval 

in its entirety by the FPSC. This Stipulation and Settlement will 

resolve a l l  matters in this Docket pursuant to and in accordance w i t h  

Section 120.57 ( 4 1 ,  Florida Statutes (2001) . This Docket will be 

closed effective on the date the FPSC Order approving this 

Stipulation and Settlement is  final. 

16. This Stipulation and Settlement dated as of March 12, 2002 

may be executed in counterpart originals, and a facsimile of an 

original signature shall be deemed an original. 

I n  Witness Whereof, the  Parties evidence t h e i r  acceptance 

and agreement with the  provisions of this Stipulation and Settlement 

by their signature. 

Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, FI 33408 

Office of Public Counsel 
11 1 West Madison Street, Suite 810 

Tallahassee, FL 32399 

By: By: 
W. G. Walker, 111 Jack Shreve 

Florida Industrial Power Users Group Florida Retail Federation 

McWhirter, Reeves, McGlothlin, 
Davidson, Decker, Kaufman, 

Greenberg, Traurig, Hoffman, Lipoff, 
Rosen & Quentel, P.A. 
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Amold & Steen, P.A. 
P.O. Box 3350 
Tampa, FL 33601-3350 

By: 
John W. McW hirter, Jr. 

P.O. Drawer 1838 
Tallahassee, FL 32302 - 

By: 
Ronald C. LaFace 

Lee County Publix Super Markets, Inc. 

Landers and Parsons, P.A. 
310 West College Avenue 
Tallahassee, FL 32301 

Gray, Harris & Robinson, P.A. 
301 East Pine Street, Suite 1400 
Orlando, FL 32801 

By: By: 
Robert Scheffel Wright 

Thomas P. and Genevieve Twomey 

Thomas A. Cloud 

Dynegy Midstream Services LP 

Michael Twomey, Esq. 
P.O. Box 5256 
Tallahassee, F t  3231 4-5256 

Gray, Harris & Robinson, P.A. 
301 East Pine Street, Suite 1400 
Orlando, FL 32801 

By: By: 
Michael Twomey, Esq. Thomas A. Cloud 
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ATTACHMENT 2 
PAGE 1 OF 2 

RESIDENTIAL FUEL COST RECOVERY FACTORS FOR THE PERIOD: April 15,2002 - D#cmbcr 2002 
NOTE: This schedule refkc& a midcourse comction to Flwida Powa & Light Campany's fuel bcm cffkctive April 15,2002. 

Flaida Power Fbrida Power Tampa Elcctnc a i r  P O W  Florida Public Urililies CO. f2) 

corrpany Marianna Fernandim Beach & Light Co. corporatian company 
Racnt (cents per kwh): JIWIIHUY 2W2 - April 14,2002 2.866 2.692 3.3 I3 2.239 4.060 3.983 
pratrosed (cents per kwh): April 15,2002 - December 2002 2.635 2692 3313 2.239 4.060 3.98J. 

IncrcuclDccrcase: 4.231 O.Oo0 0.000 0.OOO 4.000 o.Oo0 . 

TOTAL MONTHLY BILL - ReSlDENTIAL SERVICE - 1.000 KILOWATT HOURS 
Flwida Public Utilities Co. (21 

J1BU8w 2002 - Apdl 1% 2002 8tt ightco.  Cofporat ion company Company Marianna Fcmandinr Beach 
Ease Rate charges 43.26 49.05 51.92 42.20 20.43 19.20 
Fucl and puch?sed P o w  Cost Ramvery Clause 28.66 26.92 33.13 22.39 40.60 39.83 
Energy Consmatian Cost Recovery Clause 1.87 2 -07 1.16 0.64 0.83 0.58 

FRESENT Florida Power Florida Powu Tamp Ucchic Gulr PoHlpr 

Environmental Cost Recwery cbuse 0.00 N/A 1.59 1 .Ot  NIA WA 
Capacity Cost Re"y Clause 7.01 11.32 3.79 0.27 NIA NtA 

591 .# $93.94 $67.20 wi?s Sd0.ff' T d d  - Grbss ReceiptsTax ( I )  0.83 2.29 2.35 0.68 1.59 0.61 

- - 581.63 

Florida Power Florida P o w  Tampa Electric Gulf Power FIcrkla Public Utilities Co. (2) PROPOSED Marianna Fernandinn BcPch 
April 1% 2002 - Dmmbcr 2002 & Light co. (3) Corporation comppny Company 
Besc Rate charges 40 22 49.05 5 t .92 42.20 20.43 19.20 

26.35 26.92 33.13 22.39 40.60 39.83 Fuel and Puchasai Power Cost Remwy Clause 
1.87 2.07 1 .I6 0.64 0.83 0.58 Energy Consenation Cost kcovcry Clause 
0.00 NIA 1.59 1-02 NIA - NIA Environmental Cmt Recovery Clause 
7.01 11.32 3.79 0.27 N/A NIA Canacihr Cost Recow Clause G& Receipts Tax (1 j 0.77 2.29 2.35 0.68 1-59 0.61 

Tobl 96.22 p1.65 93-94 w7.20 $63.45 se22 - 
Florida Power M & a  Power Tampa Electric Gulf Power Florida PuMic Utiftia Ca 12) 

Fernandim B a c h  PROPOSED INCREASE I (DECREASE) & Light Co. Cwpontion Company company Marianna 

Fuel and Purchased P o w  Cost Recowry Clause 
-3.04 0.00 0.00 0.00 0.00 0.00 
-2.31 000 0.00 0.00 0.00 0.00 

Encrgy Consmation Cost Recovmy Clause 0.00 0.00 0.00 0.00 0 .oo 0.00 
Environmental Cost Rccovcry Clause 0.00 0.00 0.00 0.00 0.00 0.00 
Capacity Cmt Recovery C l a w  0.00 0.00 0.00 0.00 0 .MI 0.00 
Gmss Rcccipls Tax ( I )  -0.06 0.00 0.00 0.m ' 0.00 0.00 
Total is5.4r 1 wo.w $0.00 $0.00 $0.00 ~ . o o  

Base Rak charges 

(1) Additioml jgm rcotipis tax is 1% T i  Gulf, FPL and FPUC-Femandina Beach. FPC. TECO and FPUC-Mmiriana h r v ~  ~ m ~ v b d  all GRT f" ulek ntm, md thus entire 
2.5% is  shown separately. (2) Fud costs include pmrhwd p o w  demand costs aP I .726 for Marianna and 1 .E88 centsKWH for Fernandinn allocated to the raidenlid class. 
(3) Proposal FPI, bast nte chirgcr rellcct reduction rsulting from proposed slilmtlrthn and seltlcment i Do&* No. 001 14lLEI. 
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COMPANY GROUP RATE SCHEDULES 
FP&L A RS-I ,RST- I ,GST- I ,GS-I ,SL2 

A-l SL-I,OLI, P L I  
B GSD-I ,GSDT-I, C K - 1  (G) 
C 
D OSLD-2,GSLDT-2, CS-2, CST-2,OS-2, MET 
E GSto-3.GS LDT-3,CS-3,CST-3,CI~-l (T),ISST-l(T) 
t: CILC-I (D),iSST-I @) 

GSLD- I .GSLDT- I ,  CS-l , CST-I 

FPC I Distribution Sccandary Delivay 

PAGE 2 OF 2 

Stamdrrd 
2.630 
2.568 
2.630 
2.630 
2.630 
2.630 
NA 

2.692 

FUEL ADJUSTMENT FACTOM IN CENTS PER KWH BASED ON LINE LOSSES BY RATE GROUP 
April 15,2002 - December 2002 

2.915 2.502 
3.273 2.442 

FINAL FAcrORS 

0.9933 I NA 2.895 2485 
2.692 3.273 2.441 I .ooooo 

3.273 2.442 
3.213 2.442 
NA N A  

4.518 2.783 
N A  NA 

4.518 2.783 
4.518 2.783 
2.680 2.013 

2 Distribulion Primary Dcliucry 
3 Transmission Delivery 
4 LifitingSeruice 

TECO A RS, RST, GS. GST. TS 
A-l SL-Z,OLrl,3 
B GSD, GSDT. GSLD, GSIRT, SBF, SBFT 

0.99000 2665 3.241 2417 
0.98000 2638 3.208 2393 
I .00000 2.597 NA NA 
I .00350 3.313 4.535 2.793 

Nh 3.054 NA NA 
1.00090 3.304 4.523 2786 

3.232 4.425 2725 0.97920 
1.01 228 2239 2.713 2.038 

2.692 I 2.692 
2.597 
3-30 1 
3.301 
3.301 

C 
A 

IS-1 & 3. ISTI &3, SBI-1 & 3, SBlTl & 3 
RS,GS,GSD,OS-III,OS-W, SBS (LOO to 499 kW) 

3.301 
2.212 

E3 
C 

LP, SEIS (C"ct Demand of 500 to 74W kW) 
PX. PXT, RTPSBS (Contract Demand above 7499 k W  

0.98106 
0.96230 
1-01 228 D OS:I,OS-Z 

FPUC 

2170 2.629 1.975 
2.129 2.579 1.938 
2MU N A  NA 

1 Fcmandina A 

C 
D 
E 

Msriannl: A 

B 
C 
D 
E 

- Beach B 

NA NA 
NA NA 
NA NA 
N A  NA 
NA "A 

Rs 
GS 4 

GSD 
O L  O t 2 ,  SL2. SL3, CSL 
GSU) 
RS 
GS 
GSD 
GLSD 
OL, OL-2 

1 .m 4.042 NA NA 
3.654 N A  NA 1 . m o  

1.00000 3.492 N A  NA 
1 .m 1529 N A  NA 
1 .m 1526 N A  NA 

2.1 a t  

3.983 
3.732 
3.581 
2.591 

4.059 

4.042 
3.654 
3.492 
2.529 
2.526 

LINE LOSSES LINE ADJIJSTED FOR UNE LOSSES 
TIMEOFUSE LOSS I I TIME OF USE 

OTvpcnk Onpeak OIVPcakl MULTIPLIER I Standard I On/Pd 

2.915 2.502 
NA NA 

2.915 2.502 
2.915 2.502 
2.915 2.502 
2.915 2.502 

1.00110 2.635 
1.00210 
I .00202 2.635 
I .00078 
0.99429 
0 95233 

2.921 2507 
NA NA 

2.921 2507 
2.917 2.5w 
1.893 2.487 
2.776 U B 2  

2.680 2.013 
2.680 2.013 
NA NA 

NA NA 
NA NA 
NA NA 
NA NA 

NA NA 

3.983 
3.732 
3.581 
2.591 

4Ano 

NA NA 
NA NA 
NA NA 
H A  N A  
Actual Fuel Coet plus $6 28 pa CP kl 
NA NA 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

t 
I 

In re: Review of Florida Power 
& Light Company's proposed 
merger with Entergy 
Corporation, the formation of 
a Florida transmission company 
("Florida transco"), and their 
e f f e c t  on FPL's retail rates. 

DOCKET NO. 001148-E1 
ORDER NO. PSC-01-1346-PCO-E1 
ISSUED: June 19, 2001 

The following Commissioners participated in t h e  disposition 
of this matter: 

E. LEON JACOBS, JR. Chairman 
J. TERRY DEASON 
LILA A. JABER 
BRAULIO L. BAEZ 

MICHAEL A. PALECKI 

ORDER REOUIRING THE FILING OF MINIMUM FILING REOUIREMENTS 

BY THE COMMISSION: 

BACKGROUND 

This docket was opened on August 15, 2000, to review Florida 
Power & L i g h t  Company's (FPL or the company) proposed merger 
with Entergy Corporation (Entergy) , the formation of a regional 
transmission organization (RTO), and their effects on FPL's 
rates and earnings. On April 2, 2001, FPL Group, Inc .  announced 
that the agreement to merge with Entergy had been terminated. 
The proposed transco, GridFlorida, has been approved by the 
Federal Energy Regulatory Commission (FERC) and is scheduled to 
become operational by t h e  end  of the year. 

At the current time, FPL is operating under a three year 
revenue sharing plan that was p a r t  of a stipulation with the 
O f f i c e  of Public Counsel, the Florida Industrial Power Users 
Group, and 
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the Coalition for Equitable Rates .  The stipulation was approved  
in Order No. PSC-99-0519-AS-EI, issued March 17, 1999, in Docket 
NO. 990067-EI. In addition to setting a revenue cap, the 
stipulation provided for a $350 million annual rate reduction, 
a reduction in the authorized midpoint for return on equity 
( R O E )  from 12% to 11%, the discretionary amortization of up to 
$100 million annually to reduce nuclear and/or f o s s i l  production 
plant and various other items. As a result of the revenue cap, 
FPL refunded $22.8 million during 2000 and expects to refund in 
excess of $87.8 million, plus interest, during June 2001. The 
revenue sharing plan ends on April 14, 2002. 

Several events have occurred recently that impact the 
electric industry in Florida. In J u - l y ,  2000, Governor  Bush 
created the Energy 2020 Study Commission (Energy Commission), 
which has been charged with proposing an energy plan and 
strategy f o r  Florida over the next 20 years. The Energy 
Commission filed an Interim Report to the Legislature and the 
Governor in December, 2000, which included proposed legislation 
designed to move Florida to a deregulated wholesale energy 
market. That proposed legislation c a l l e d  f o r  a base rate cap  on 
retail rates during a transition period. During the recent 
legislative session, there were concerns expressed about the 
earnings Level of the investor-owned companies, the va lue  of the 
generation and transmission assets, and whether current base 
r a t e s  accurately reflect cost. 

In addition, t h e  utility is involved in the establishment 
of GridFlorida, a regional transmission organization (RTO) 
formed in response to an order issued by the Federal Energy 
Regulatory Commission (FERC)  . This RTO will have a significant 
impact on the investment and expenses of the utility in the 
future. Retail rates, which currently i n c l u d e  a cost component 
to recover transmission facility costs, must be reconciled with 
the removal of the transmission costs and the imposition of new 
wholesale transmission rates charged by GridFlorida. 

In light of all of these events, we believe it is necessary 
to initiate a base rate proceeding to address the l e v e l  of FPL’s 
e a r n i n g s  and  to assure appropriate retail rates a r e  implemented 
on a going forward basis so that appropriate benefits of the 
format i o n  
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of the RTO and any future restructuring of the electric market 
are captured f o r  the retail ratepayer. The following discussion 
details our specific concerns with regard to the level of 
earnings of FPL. 

DISCUSSION 

In the Stipulation, it was explicitly recognized that, 
during the term of the Stipulation, FPL's " .  . .achieved return 
on equity may, from time to time, be outside the authorized 
range.. . . / I  Every month since the inception of t h e  revenue 
sharing plan in April 1999, however, FPL's achieved "FPSC 
Adjusted" ROE has exceeded the maximum of its authorized ROE 
range. Over this 23 month period, FPL's achieved ROE has 
exceeded the 12% ROE ceiling by a range of 4 to 157 basis points 
through February 2001. On average during this period, FPL's 
reported ROE has been 49 basis points above the top of the 
authorized ROE range. This is a conservative figure because it 
does not reflect the possibility of certain adjustments related 
to items such as the Florida Municipal Power Agency (FMPA) 
settlement and executive compensation. 

FPL has maintained this high level of earnings despite the 
imposition of the revenue cap and its related refunds, the $350 
million annual base rate reduction, the $100 million 
discretionary production plant amortization write-off, the 
inclusion of a $69 million settlement with FMPA in November 1999 
and the December 2000 recording of one-time costs, including 
substantial executive compensation expenses, of $62 million 
related to the failed merger with Entergy. We are concerned 
that, once the revenue sharing plan ends on April 14, 2002, 
FPL's earnings will continue to exceed its authorized maximum 
ROE ceiling of 12% with no protection for the ratepayers from 
these high earnings. 

As part of FPL's current revenue sharing plan, the annual 
nuclear decommissioning and fossil dismantlement accruals have 
been capped at the 1995 prescribed levels, and FPL's 
depreciation rates were capped at their prescribed 1999 levels. 
FPL filed an updated nuclear decommissioning study at the end of 
2000 which is under review. The currently approved nuclear 
decommissioning annual 
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accruals are $84,024,335 on a retail basis. The annual accruals 
resulting from FPL‘s updated decommissioning studies are 
$81,549,724 on a retail basis. This represents a $2,474,611 
decrease in the annual accrual amount. FPL is proposing to 
maintain the currently prescribed annual accrual level rather 
than decreasing the level to the amount supported by its 
decommissioning studies. Under the Stipulation, the 
decommissioning accrual cannot be increased. If the accrual is 
decreased, it would increase FPL’s earnings f o r  2001 and the 
remaining period of the stipulation. 

Inextricably related to the assessment of earnings is the 
amount of common equity capital on which the ROE is measured. 
FPL‘ s equity ratio, while addressed in the Stipulation, remains 
an ongoing c o n c e r n .  In Section 4 of the Stipulation, FPL agreed 
to cap its equity ratio at 55.83% on an adjusted basis for 
surveillance purposes. Although the amount is small, FPL’ s 
adjusted equity ratio has consistently exceeded this cap since 
March 2000. FPL‘s a c t u a l  equity ratio, t h e  level upon which 
earnings are measured, of approximately 65% continues to be well 
above the average equity ratio for --rated electric utilities. 
A rate proceeding will afford an opportunity to determine an 
appropriate equity ratio, for ratemaking purposes, after the 
expiration of the revenue sharing p l a n .  

In addition to the r e a s o n s  for an earnings investigation 
outlined above, the information contained in the rate case 
minimum filing requirements (MFRs)  is necessary to ensure proper 
rate-making and cost allocations among rate classes to reflect 
changes that have occurred since the company’s l a s t  rate case. 
FPL‘s most recent fully allocated c o s t  of service study was 
filed in 1981 for a projected 1983 test year. Since that time, 
significant changes have taken place in the company‘s 
operations, and cost shifting among rate classes has occurred. 
Considering the possibility of wholesale and/or retail electric 
market restructuring in Florida, the availability of current 
c o s t  and allocation information will be beneficial to decision 
makers. 

As mentioned previously, the utility is involved in the 
establishment of GridFlorida RTO along with other electric 
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utilities in peninsular Florida. The p l anned  implementation of 
GridFlorida is December, 2001 and t h e  rates of the RTO a r e  due  
to be filed with FERC in October, 2001. On May 11, 2001, prior 
to this decision, FPL, Florida Power Corporation, and Tampa 
Electric Company filed a Joint Motion to Establish a Generic 
Docket to consider the issues related t o  the formation of 
GridFlorida on an expedited basis. This Joint Motion was 
addressed at the May 29, 2001, agenda conference, and a separate 
order reflecting t h a t  decision will be issued i n  Dockets Nos. 
001148-EI, 000824-E1 and 010577-EI. 

DEC I S I O N  

A rate proceeding with M F R s ,  including a fully allocated 
c o s t  study, will provide assurances that FPL's rates, on a 
going-forward basis, a r e  fair, just, and reasonable. For all of 
t h e  reasons stated above, we find that FPL s h a l l  be required t o  
file M F R s  by August 15, 2001 (approximately 90 days from the 
date of our vote on this matter). This filing will begin an 
eight month time period f o r  establishing new base rates to be 
effective by April 15, 2002, the expiration d a t e  of the existing 
revenue sharing plan. We further find t h a t  a projected calendar 
year 2002 test year is a reasonable basis f o r  determining future 
r a t e s .  

In requiring FPL to file MFRs, we are mindful that it h a s  
been in excess of 17 years since full MFRs were filed, and that 
t h e  e f f o r t  to make such a filing is significant. To that end, 
we d i r e c t  our s t a f f  to meet with the utility, the other parties, 
and other interested persons as soon as possible. The 
participants are directed to identify specific issues, discuss 
the possibility of eliminating certain M F R s  that are not 
necessary for the efficient processing of this case, and to 
discuss t h e  logistical challenges to the utility in meeting the 
August 15, 2001, filing date. We recognize that the discussions 
undertaken pursuant to the direction of this o r d e r  could result 
i n  t h e  need  for f u r t h e r  action b y  the Prehearing Officer and/or 
the Commission. Our i n t e n t  is to be f l e x i b l e ,  while still 
requiring the filing of sufficient information on a timely 
basis. 
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Our over-arching concern is that the public interest be 
protected. It is our responsibility to ensure that the 
company’ s 
retail rates are at an appropriate level. Moreover, it is our 
belief that information in the MFRs will assist this Commission 
in addressing questions from the Energy 2020 Study Commission 
and the Florida Legislature regarding the earnings level of FPL, 
appropriate base rates, and the level of potential stranded 
cost/investment associated with various plans for restructuring 
of the electric industry. 

We want to be clear that this decision to initiate a rate 
proceeding does not foreclose the ability of the company and 
parties to reach a resolution of some or a l l  of the issues 
involved in an earnings review. In f a c t ,  it is o u r  belief that 
the information contained in the MFRs can empower parties and 
the Commission to reach a settlement that everyone can agree is 
in the public interest. However, we need to be ready to move 
forward to discharge our obligations in the event there is no 
informal resolution of the issues. The information contained in 
the M F R s  will allow us to do t h a t .  

Although we are n o t  a party bound by its terms, we did 
approve the Stipulation in Order No. PSC-99-0519-AS-EI. One 
provision of the stipulation provides that the revenue sharing 
plan is to be the parties’ “exclusive mechanism” to address any 
excessive earnings that might occur during the term of the 
stipulation. Thm-rp_vision provides some measure of protection 
f o r  the. rat.epayers . For this reason, we find that no money 
shall be placed subject to refund at this ‘time. 

- .. 

---- --.. _ _  . - _ _  ~- ._-. . 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that 
Florida Power & Light Company shall file Minimum Filing 
Requirements by August 15, 2001, based on a projected calendar 
year 2002 test year. It is further 

ORDERED that no money shall be placed subject to refund at 
this time. It is further 
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ORDERED that this docket shall remain open. 

By ORDER of the Florida Public Service Commission this 19th 
day of June, 2001 .  

BLANCA S. BAYO, Director 
Division of Records and Reporting 

By: /s/ Kav Flvnn 
Kay F l y n n ,  Chief 
Bureau of Records 

This is a facsimile copy. Go to the 
Commission's Web s i t e ,  
http://www.floridapsc.com or f a x  a request 
to 1-850-413-7118, f o r  a copy of the order 
w i t h  signature. 

( S E A L )  

RVE 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569 (1) , F l o r i d a  Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders 
that is available under Sections 120.57 or 120.68, Florida 
Statutes, as well as the procedures and time limits that a p p l y .  
This notice should not be construed to mean a l l  requests f o r  an 
administrative hearing or judicial r ev iew will be granted or 
r e s u l t  in the relief sought. 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person's right to a hearing. 
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Any party adversely affected by this o r d e r ,  w h i c h  i s  
p r e l i m i n a r y ,  procedural or intermediate in n a t u r e ,  may request: 
(1) reconsideration within 10 days pursuant to Rule 2 5 - 2 2 . 0 3 7 6 ,  
F l o r i d a  A d m i n i s t r a t i v e  Code, i f  issued b y  a P r e h e a r i n g  Officer; 
( 2 )  reconsideration within 15 d a y s  pursuant to Rule 2 5 - 2 2 . 0 6 0 ,  
F l o r i d a  Administrative Code, if i s s u e d  by the C o m m i s s i o n ;  or ( 3 )  
judicial review by the F l o r i d a  Supreme Court, i n  the case of  an 
electric, gas or telephone u t i l i t y ,  or the First District Court 
of Appeal, i n  the case of a water or wastewater utility. A 
motion f o r  reconsideration shall be filed with the Director ,  
Division of Records and Reporting, in the form prescribed b y  
R u l e  2 5 - 2 2 . 0 6 0 ,  Florida Administrative Code. J u d i c i a l  review of 
a preliminary, p r o c e d u r a l  or intermediate r u l i n g  or orde r  i s  
available i f  review of t h e  final action will n o t  p rovide  an 
adequate remedy. Such review may be requested from the 
a p p r o p r i a t e  court, as described above, pursuant to Rule 9.100, 
Florida Rules of Appellate Procedure. 
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In re: Review of the  retail DOCKET NO. 001148-E1 
rates of Florida Power & Ligh t  ORDER NO. PSC-01-211l-PCO-EI 

ISSUED: October 24, 2001 

ORDER ESTABLISHING PROCEDURE 

By Order No. PSC-O1-1346-PCO-EI, issued June 19, 2001, in this 
docket, Flor ida Power & Light Company (FPL) was ordered to f i l e  
Minimum Filing Requirements (MFRs)  based on a projected calendar 
year 2002 t e s t  year .  By Order No. PSC-01-1535-PCO-EI, issued July 
2 4 ,  2001, the Commission established t h e  specific MFR schedules to 
be filed by FPL and the filing dates f o r  those schedules. A 
hearing has been scheduled f o r  April 10-12, and 15-16, 2002. 

This Order i3 issued pursuant to the authority granted by Rule 
28-106.211, Florida Administrative Code, which provides t h a t  the  
presiding off icer  before whom a case is pending m a y  issue any 
orders necessary to effectuate discovery, prevent delay, and 
promote the j u s t ,  speedy, and inexpensive determination of a l l  
aspects of the  case. 

The scope of this proceeding shall be based upon t he  issues 
raised by t h e  parties and Commission staff (staff) up to and during 
the preheari-Tg conference, unless modified by the I’ommission. The 
hear ing w i l l  be conducted according to the provisions of Chapter 
120, Florida S t a t u t e s ,  and all administrative rules applicable to 
this Commission. 

Discovery 

When discovery requests Are served and the respondent intends 
to object to or ask fo r  clarification of the discovery request, the 
objection or request for clarification shall be made within ten 
days of service of the discovery request, This procedure is 
intended to reduce delay in resolving discovery disputes. 

I 
1 
8 
I 

The hearing in this docket is set f o r  April 10-12, and 15-16, 
2002. Unless authorized by the  Prehearing O f f i c e r  f o r  good cause 
shown, a l l  discovery shall be completed by April 1, 2002 .  All 
interrogatories, requests for admissions, and requests for  
production of documents shall be numbered sequentially in order t o  
facilitate t h e i r  identification. The discovery requests will be 

I 
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numbered sequentially with in  a set and any subsequent discovery 
requests will continue t h e  sequential numbering s y s t e m .  Pursuant 
to Rule 2 8 - 1 0 6 . 2 0 6 ,  Flo r ida  Administrative Code, unless 
subsequently modified by the Prehearing Officer, the following 
shall apply:  interrogator ies ,  including a l l  subparts, shall be 
limited to 500;  requests f o r  production of documents, including all 
s u b p a r t s ,  shall be limited to 500 ;  and requests for admissions, 
including subparts, shall be limited to 100. 

Any information provided pursuant to a discovery request for 
which proprietary confidential business information status is 
requested shall be t reated by the Commission and the parties as 
confidential . The information shall be exempt from Section 
119.07(1), Florida S t a t u t e s ,  pending a formal ruling on such 
request by t h e  Commission, or upon the return of t he  information to 
t he  person providing the information. If no determination of 
confidentiality has been made and the  information has not been made 
a p a r t  of t h e  evidentiary record in the proceeding, it shall be 
returned expeditiously to the person providing the information. If 
a determination of confidentiality has been made and the 
information was not entered i n t o  the record of t h e  proceeding, i t  
shall be returned to the person providing the information within 
t he  time per iod  set f o r t h  in Sec t ion  366.093, Florida Statutes. 

Diskette Filinqs 

See Rule 25-22.028 (1) , Florida Administrative Code, f o r  t h e  
requirements of filing on diskette for ce r t a in  utilities. 

Notice and Public Information 

Within 15 days of filing the complete MFR schedules required 
by O r d e r  No. PSC-O1-1535-PCO-EI, FPL shall place a copy of the MFRs 
at i ts  official headquarters .  The copies of t h e  MFRs shall be 
available for public inspection during t h e  utility's regular 
business hours. 

\ 

FPL shall advise a l l  customers, v ia  a notation on i t s  bills, 
t h a t  service hearings have been scheduled and that details will be 
provided via newspaper advertisements. At l e a s t  7 days and not 
more than  20  days prior to each service hearing, FPL shall have 
published in a newspaper of general circulation in t h e  area in 
which the service hearing is to be held a display advertisement 

-- . 
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stating the  date, time, location, and purpose of the hearing. The 
advertisement shall be approved by the Commission staff  p r io r  to 
publication. This advertisement shall a l so  include a statement 
that any customer comments regarding FPL's service or rates should 
be addressed to t h e  Director, Division of the Commission C l e r k  and 
Administrative Services, Florida Public Service Commission, 2540 
Shumard Oak Boulevard, Tallahassee, F l o r i d a  3 2 3 9 9 - 0 8 5 0 ,  and that 
such comments should identify t h e  docket number assigned to this 
proceeding. 

Prefiled Testimonv and Exhibits 

Each party shall prefile, i n  writing, a l l  testimony that it 
in tends  to sponsor. Such testimony shall be typed on 8 3 inch  x 11 
inch transcript-quality paper, double spaced, with 25 numbered 
lines, on consecutively numbered pages, with left margins 
sufficient to allow for binding (1.25 inches). 

Each exhibit intended to support a witness' prefiled testimony 
shall be attached to that witness' testimony when filed, identified 
by his or her initials, and consecutively numbered beginning with 
1. All other  known exhibits shall be marked for identification at 
the prehearing conference. After an opportunity f o r  opposing 
parties to object to introduction of t h e  exhibits and to cross- 
examine t h e  witness sponszring them, exhibits may be offered h t o  
evidence at the hearing. Exhibits accepted i n to  evidence at the 
hearing shall be numbered sequentially. The pages o€ each exhibit 
shall also be numbered sequentially prior to filing w i t h  the 
Commission. 

An original and 15 copies of all testimony and exhibits shall 
be prefiled with t h e  Director ,  Division of t h e  Commission Clerk and 
Administrative Services, by the close of business, which is 5:OO 
p . m . ,  on t he  date due. A copy of a l l  prefiled testimony and 
exhibits shall be served by mail or hand delivery to a l l  o the r  
parties and staff no later than the date filed with t h e  Commission. 
Failure of a party to timely prefile exhibits and testimony from 
any witness in accordance with 
admission of such exhibits and 

If a demonstrative exhibit 
be used at hearing, they  must 
Prehearing Conference. 

the €oregoing requirements may bar 
testimony. 

or other demonstrative tools are to 
be identified by the time of the 

_ -  
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Each witness shall prepare an er ra ta  sheet incorporating a l l  
changes and or corrections to h i s / h e r  prefiled testimony, if 
necessary. Each er ra ta  sheet will be marked as an exhibit, to be 
offered  at the same time as t h e  prefiled testimony and exhibits. 

Prehearins Statement 

All parties in this docket s h a l l  file a prehearing statement. 
Staff will also f i l e  a prehearing statement. The original and 15 
copies of each prehearing statement shall be prefiled with t h e  
Director of the Division of t he  Commission Clerk and Administrative 
Services by the close of business, which is 5 0 0  p - m . ,  on the date 
due. A copy of the prehearing statement shall be served on all 
other parties and s taf f  no later than t h e  date it is filed with the  
Commission. Failure of a party to timely f i l e  a prehearing 
statement shall be a waiver of any issue not raised by other 
parties or by the  Commission. In addition, such failure shall 
preclude t h e  p a r t y  from presenting testimony in support of i t a  
position. Such prehearing statements s h a l l  set forth the following 
information in the  sequence listed below. 

(a) The name of all known witnesses that may be called 
by the party, and t h e  subject matter of their 
testimony; 

(b) a description of all known exhibits that may be 
used by the  party, whether they may be identified 
on a composite basis, and the witness sponsoring 
each; 

(c) a statement of basic position in the proceeding; 

(d) a statement of each question of fact  t h e  party 
considers at issue, t h e  party's position on each 
such issue, and which of the party's witnesses will 
address the issue; 

(e)  a statement of each question of law t h e  party 
considers at issue and the party's position on each 
such issue; 

( f )  a statement of each policy question the par ty  
considers at issue, the party's position on each . 
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such issue, and which of the party's witnesses will 
address t he  i s s u e ;  

(9) a statement of issues t h a t  have been stipulated to 
by t h e  parties; 

(h) a statement of a11 pending motions or other matters 
the party seeks action upon; 

(i) a statement identifying t he  parties' pending 
requests fo r  confidentiality; 

(j) a statement as to any requirement set f o r t h  in this 
order t h a t  cannot be complied with, and the reasons 
therefore;  and 

(k) Any objections to a witness's qualifications as an 
expert must be identified in a party's Prehearing 
Statement. Failure to identify such objection may 
result in restriction of a party's ability to 
conduct voir dire. 

Prehearinq Conference 

Pursuant to Rule 28-106.209, Flccida Administrative Code, a 
prehearing conference will be held March 14, 2001, at t h e  Betty 
Easley Conference Center ,  4075 Esplanade Way, Tallahassee, Florida. 
Any par ty  who fails to attend the prehearing conference, unless 
excused by t h e  Prehearing Officer, will have waived a l l  i s s u e s  and 
positions raised in that party's prehearing statement. 

Prehearinq Procedure: Waiver of Issues 

Any issue not raised by a party p r i o r  to t he  issuance of t h e  
prehearing order shall be waived by that party,  except for good 
cause shown. A party seeking to raise a new issue after the  
issuance of the prehearing order shall demonstrate that: it was 
unable to identify t h e  issue because of t h e  complexity of t h e  
matter; discovery or other prehearing procedures were not adequate 
to fully develop the issue; due diligence was exercised to obtain 
f ac t s  touching on t h e  issue; information obtained subsequent to t h e  
issuance of t h e  prehearing order was not previously available to 
enable t he  par ty  to identify t h e  issue; and introduction of t h e  

- -  
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issue could not be to t h e  prejudice or surprise of any par ty .  
S p e c i f i c  reference shall be made to the information received, and 
how it enabled t h e  party to identify t he  issue. 

Unless a matter is not at issue for t h a t  par ty ,  each par ty  
shall diligently endeavor in good faith to t a k e  a position on each 
issue prior to issuance of the  prehearing order.  When a par ty  is 
unable to t a k e  a position on an issue, it shall bring t h a t  fact to 
the  attention of the Prehearing Officer. If t he  Prehearing Officer 
finds t h a t  the party has acted diligently and in good faith to take 
a position, and f u r t h e r  finds t h a t  the party's failure to take a 
position will not prejudice o t h e r  parties or confuse the 
proceeding, the party may maintain "no position at this time" prior 
to hearing and thereafter identify its  position in a post-hearing 
statement of issues. In t h e  absence o f  such a finding by the 
Prehearing Officer, t h e  pa r ty  shall have waived t he  entire issue, 
When an issue and position have been properly identified, any party 
may adopt that issue and position in its post-hearing statement. 

Document Identification 

To facilitate the  management of documents in t h i s  docket, 
exhibits will be numbered a t  the  Prehearing Conference. Each 
exhibit submitted shall have t he  following in t h e  upper right-hand 
corner. t h e  docket number, t h e  witness's n a w t  the word ''Exhibit1' 
followed by a blank line f o r  t h e  exhibit number and the  title of 
t h e  exhibit. 

~n example of t h e  typical exhibit identification format is as 
follows : 

Docket No. 12345-TL' 
J. D o e  Exhibit No. 
C o s t  Studies for Minutes of U s e  by Time of Day 

Controllinq Dates 

On August 15, 2001, FPL submitted a letter to staff concerning 
FPL's proposed schedule f o r  the retail ra te  review portion of this 
docket .  S t a f f  met w i t h  the parties to discuss FPL's proposal on 
August 29, 2001. FPL identifies three objectives which FPL 
believes are advanced by its proposed schedule: 

1 
I 
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Discovery 

MFR Filing Complete 

Service Hearings 

Preliminary Lists of Issues 

Issue ID MekEing 

Utility D i r e c t  Testimony 

Intervenor Testimony 

S t a f f  Testimony 

Prehearing Statements 

Rebuttal Testimony 

Prehearing Conference 

Discovery Complete 

Hearing 

B r i e € s  ' 

I 
1 
I 
t 

Now through April 1, 2002 

10/15/01 

11/29/01, 12/11-13/01 

12/21/01 

01/09/02 

01/28/02 

02/11/02 

0 2 / 2 5 / 0 2  

02 / 2  8 /02 

03/11/02 

03/14/02 

04 / 01/ 02 

04/10/01 - 04/12/01 & 
04/15/01 - 

04/16/01 - 
04/28/02 

1) It allows all parties an opportunity to explore possible 
settlement of parts or a l l  of the matters t h a t  could be 
considered in t h i s  proceeding. 

2 )  It provides f o r  the staff  to issue a recommendation to t he  
Commission on how best to proceed based on its review of t h e  
extensive and comprehensive 2002 forecast da ta  contained in 
the MFRs filed by FPL. 

3) It permits the identification of factual issues t h a t  may be in 
dispute so t h a t  they can be meaningfully addressed and 
facilitates the  possible simplification and resolution of some 
of those issues shor t  of a full hearing. 

Having considered 
the following schedule is established: 

FPL's request, and the  comments of t h e  parties, 

e -  
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This schedule is compatible with a l l  the  ob jec t ives  suggested 
in FPL's August 15, 2001, l e t t e r .  However, FPL's suggestion of 
requiring a staff recommendation on how best to proceed based on 
i ts  review of the extensive and comprehensive 2002 forecast data is 
unnecessary, not practical, and potentially prejudicial to t h e  
rights of one or more parties. The Commission, in its 
deliberations at, and the order issued from, the decision at t he  
M a y  15, 2001, agenda conference, provided explicit direction as to 
h o w  to proceed. The Commission ordered the utility to f i l e  MFRs to 
determine what FPL's retail rates should be on a going forward 
basis. There axe two means of addressing that issue with finality 
in Florida Administrative Law. First, v i a  a settlement, agreed to 
by all parties to t h e  proceeding and subsequently approved by the 
Commission. Second, via a hearing conducted pursuant to Sections 
120.569 and 120.57, Florida Sta tu tes .  The Commission's intent in 
requiring the filing of MFRs was to facilitate both possible 
outcomes. This proceeding was initiated by the Commission on its 
own motion. As such, if, at any point, s t a f f  believes t h e  
proceeding should be concluded, it can prepare a recommendation f o r  
Commission consideration. There simply is no reason to require a 
recommendation to reconsider the Commission's direction when, if 
appropriate, the option already exists. 

The Commission expected that information in t h e  M F R s  would be 
the staxtinq point  for reaching a determination on the 
reasonableness of FPL's rates. The MFRs in and of themselves, 
will not provide all t he  information necessary to ascertain the 
reasonableness of FPL's retail rates on a going forward basis. A n  
audit, and an adequate period f o r  discovery are necessary to 
evaluate and, if necessary, challenge the assertions contained in 
the MFRs. The discovery and audit processes should be permitted to 
take place without undue time restrictions to allow s t a f f  and t he  
parties a fair opportunity to review t h e  MFRs.  

FPL has voiced concerns about i ts  ability to respond to issues 
that will not, and indeed, cannot be identified before the parties 
and s t a f f  have fully reviewed the MFRs. To address t ha t  concern, 
this Order establishes a testimony filing schedule subsequent to 
t h e  identification of specific issues. The proposed schedule 
contemplates an opportunity for utility, i n t e n e n o r ,  staff and 
rebuttal testimony. This schedule will allow: 

1) AII opportunity for a l l  parties to fully evaluate the 
information in the MFRs;  

- - -  I 
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2 )  The identification of specific issues based on t h a t  
evaluation; 

3 )  

4) 

5) 

An opportunity for  all parties to file testimony which 
addresses the specifically identified issues; 

Approximately 90 days from the identification of issues to the 
hearing to explore settlement of some or a l l  of t h e  issues 
short  of a full hearing; and 

The staff  to f i l e  a recommendation concerning an alternate 
procedure f o r  processing this case if it appears to staff to 
be warranted. 

I believe this process accommodates the matters addressed in FPL’s 
letter. 

Use of Confidential 1nf.ormation At Hearinq 

It is the policy of t h i s  Commission that all Commission 
hearings be open to the public at a l l  times. The Commission a l s o  
recognizes its obligation pursuant to Section 366.093, Florida 
Statutes, to protect proprietary confidential business information 
from disclosure outside t he  proceeding. Any par ty  wishing to use 
any proprietary confidential business in€ormation, as that term is 
defined in Section 366.093, Florida Statutes, shall notify the 
Prehearing Officer and a l l  parties of record by the time of the 
Prehearing Conference, or if not known at that time, no l a t e r  than  
seven (7) days prior to t h e  beginning of the hearing. The notice 
shall include a procedure to assure t h a t  t h e  confidential nature of 
the information is preserved as required by statute. Failure of 
any party to comply with the seven-day requirement described above 
shall be grounds to deny t h e  party the opportunity to present 
evidence which is proprietary confidential business information. 

When confidential information is used in the hearing, parties 
must have copies  f o r  the Commissioners, necessary s t a f f ,  and the 
Court Reporter, in envelopes c lear ly  marked w i t h  the nature of the 
contents. Any party wishing to examine t h e  confidential material 
t h a t  is not subject to an order granting confidentiality shall be 
provided a copy in t h e  same fashion as provided to t h e  
Commissioners, sub jec t  to execution of any appropriate protective 
agreement w i t h  the owner of the material. Counsel and witnesses 
are cautioned to avoid verbalizing confidential infoEmation in such 
a way t h a t  would compromise the confidential information. 
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Therefore, confidential information should be presented by written 
exhibit when reasonably possible to do so. At the conclusion of 
that portion of t h e  hearing t h a t  involves confidential information, 
all copies of confidential exhibits shall be re turned to t h e  
proffering party.  If a confidential exhibit has been admitted i n t o  
evidence, t he  copy provided to the Court Reporter shall be re ta ined  
in t he  Division of Records and Reporting's confidential files. 

Post-Hearinq Procedure 

Each party shall file a post-hearing statemeit of issues and 
~ ~ s i t i o n s .  A summary of each position of no more than SO words, 
s e t  off w i t h  asterisks, shall be included in that statement. If a 
party's position has not changed since t h e  issuance of the  
prehearing order, the  pos t  -hearing statement may simply restate the  
prehearing position; however, if the prehearing position is longer 
than SO words, it m u s t  be reduced to no more than 5 0  words. I f  a 
party fails to f i l e  a post-hearing statement in conformance with 
the  rule, t h a t  party shall have waived all issues and may be 
dismissed from the  proceeding. 

Pursuant  to Rule 28-106.215, Florida Administrative Code, a 
party's proposed findings of fac t  and conclusions of law, if any, 
statement of issues and positions, and brief, sha l l  together t o t a l  
no more than  75 pages, and shall be filed at the same t i m e .  

Based upon t he  foregoing, it is 

ORDERED by Commissioner Braulio L. Baez ,  as Preheawing 
Officer, t h a t  t he  provisions of this Order  shall govern this 
proceeding unless modified by t h e  Commission. 

- -  
R. 9403 
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By ORDER of Commissioner B r a  1110 L. Baez. as P r e  hearing 
Officer, this 3 4 t h  day of OrtobPr 2001 . 

( S E A L )  

RVE 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569 (11, Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders t h a t  
is available under Sections 1 2 0 . 5 7  or 120.68, F l o r i d a  S t a t u t e s ,  as 
well as the procedures and time limits that apply. This notice 
should not  be construed t o  mean all requests f o r  an administrative 
hearing or j u d i c i a l  review will be granted or result in t h e  re l ief  
sought. 

If Mediation m a y  be available on a case-by-case bas is .  
mediation is conducted, it does not  affect a substantially 
interested person's right to a hearing. 

Any party adversely affected by this order,  which is 
preliminary, procedural or intermediate in nature, may request : (1) 
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida 
Administrative Code, if issued by a Prehearing Officer; ( 2 )  
reconsideration w i t h i n  15 days pursuant to Rule 2 5 - 2 2 . 0 6 0 ,  Florida 
Administrative Code, if issued by the Commission; or ( 3 )  judicial 
review by t h e  F l o r i d a  Supreme Court, in t h e  case of an e lec t r ic ,  
gas or telephone utility, or t h e  F i r s t  District Court of Appeal, in 
the case of a water or wastewater utility. 'A motion for 
reconsideration shall be filed with the Director, Division of t he  

- a  

R. 9404 
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Commission Clerk and Administrative Services, in the form 
prescribed by Rule 25-22.060, Flo r ida  Administrative Code. 
Judicial review of a preliminary, procedural or intermediate ruling 
or order is available i f  review of t h e  final action will not 
provide an adequate remedy. Such review may be requested from t h e  
appropriate court ,  as described above, pursuant  to Rule 9.100, 
Flor ida  Rules of Appellate Procedure. 

II 
I 
I R. 940; 
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ANDREWS & KURTH L.L.P. 
_ -  ATTORNEYS 

1701 PENNSYLVANIA AVENUE. N W 
& 

TELEPHONE 202.66:.?700 
SUITE 300 FACSIMILE 202 b62 2735 

WASHINGTON. D c. 20006 5ao5 

January 30,2002 

Via Federal Express 

Ms. Blanca S. Bayo, Director 
Division of the Commission Clerk 

and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Review of the retail rates of Florida Power & Light Company, 
Docket No. 001 148-EI 

MARK F SUNDBACK 
DIRECT 202 662,2755 

EMAlL ADDRESS 
MS U N DBAC K@A KL L P COM 

Dear Ms. Bayo: 

Enclosed on behalf of South Florida Hospital and Healthcare Association are the original 
and eight copies of the Motion To Compel Discovery Requests in the above referenced docket. 

Please acknowledge receipt and filing of the above by stamping the duplicate copy and 
returning same in the enclosed self-addressed stamped envelope to the undersigned. 

Thank you for your assistance in connection with this matter. 

Very truly yours, 

c Mark F. Sundback x - z  An Attorney For the Hospitals z : E  

Enclosures 
cc: Counsel for Parties of Record 

WAS:91916 I 
R. I1004 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
i 

In Re: 1 
Review of the retail rates of 1 Docket No. 001148-E1 
Florida Power & Light ) Date Filed: January 30,2002 
Companv 1 

MOTION OF SOUTH FLOMDA HOSPITAL 
AND HEALTHCARE ASSOCIATION 

TU COMPEL DISCOVERY RESPONSES 

To: Honorable Commissioner Braulio L. Baez 
Prehearing Officer 

Pursuant to Rule 28-1 06.303 of the Florida Administrative Code (“FAC”), the 

South Florida Hospital & Healthcare Association ( “SFHHA”) hereby moves for issuance 

of an order compelling full responses to two interrogatories to which Florida Power & 

Light Company (“FPL”) has declined to provided complete answers. 

SFHHA propounded its third round of discovery requests in the captioned 

proceeding on December 21, 2001, including SFHHA interrogatories Nos. 32 and 33. 

Interrogatory Nos. 32 and 33 read as follows: 

Interrogatory No. 32 

Please identify the entities receiving gains on the sales of interests in 
FiberNet, Adelphia Communications Corp. and the one-third ownership 
interest in the cable limited partnership (referenced in Document 
Production Request No. 24) all as described in the FPL Group 2000 
Annual Report, and the amount of such gain for each entity. 

Interrogatory No. 33 

WAS:9 1906.1 

Who were the other partners in the cable limited partnership (referenced in 
Document Production Request No. 24), and why was an FPL affiliate a 
partner in the enterprise? Identify the assets contributed, or any other 
consideration furnished, by FPL or an FPL affiliate as part of the 
participation in or formation of the partnership or the acquisition of any 
ownership share in the partnership. 

R. 11005 
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FPL has objected to Interrogatory Nos. 32 and 33. FPL has limited its responses 

strictly to FPL, without reference to any FPL affiliates. FPL maintains that because the 
e- 

interrogatories relate in part to “transactions between FPL’s unregulated affiliates, Or  

between an unregulated affiliate and an unaffiliated entity,” there is no reason why the 

requested information should be produced. Appendix A contains FPL’s statements 

regarding Interrogatory Nos. 32 and 33. As a consequence, FPL avoided responding to 

the balance of the interrogatories. 

11. 

FPL’s objections are without merit. As FPL well knows, a rate-regulated entity 

has many opportunities tc shift value away from ratepayers to unregulated entities where 

the value may be realized exclusively for the benefit of investors. SFHHA 

Interrogatories Nos. 32 and 33 involve precisely that issue, which may explain why FPL 

is so anxious not to respond. 

FPL Group owned an interest in an entity called Adelphia Communications Corp. 

as well as in a cable limited partnership. According to the FPL Group Annual Report for 

2000, the FPL Group sold its common stock in Adelphia Communications for a gain of 

approximately $150 million. Additionally, FPL Group enjoyed “a $108 million . . . gain . 

. . on the redemption of its one-third interest in a cable limited partnership . . . .” A copy 

of the relevant portion of the Annual Report is attached hereto as Appendix B. 

Adelphia Communications and, potentially, the cable TV partnership, engaged in 

business transactions with inter alia, FPL. At present, there is no assurance that the 

unnamed cable TV partnership, or Adelphia, did not receive value, for instance by a 

transfer of assets owned by, or rights of access to property of, FPL, in manners which 

transferred substantial value from ratepayers to holders of equity interests in the 

2 

WAS91906.1 
R. 11006 
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anonymous cable TV partnership or Adelphia. Certainly the fact that the FPL Group 

originally was invited or allowed into the cable TV partnership indicates the other 

- -  
i 

partners envisioned that the FPL corporate family had something of value to contribute to 

the partnership. Indeed, part of Interrogatory NO. 33 seeks to understand exactly what 

was contributed by the FPL corporate family as part of being admitted as a partner in the 

cable partnership. 

Of course, as the owner of an existing network consisting of thousands of miles of 

right-of-way in Florida’s most densely populated areas, FPL has characteristics of very 

high value to cable TV and telecommunications enterprises. FPL would hardly have 

been the first utility to have attempted to capitalize on this value.’ But the right-of-way 

and other assets have been assembled as part of FPL’s electric operations. The sale of 

interests in Adelphia and the cable TV partnership of course may be the result simply of 

investing serendipity. Alternatively, if valuable rights or assets at one time held by FPL 

were conveyed to Adelphia or the cable TV partnership at below market value, that also 

would tend to increase the value of owning a share of such enterprises. 

In order to determine whether these gains came at the expense of ratepayers, it is 

important to know why an FPL affiliate became involved in the respective enterprises 

(e.g., Interrogatory No. 33), and what consideration was furnished during formation of 

and participation in the partnership (Interrogatory No. 33). One way to transfer value 

from regulated FPL operations to FPL Group shareholders would be a two step process: 

first, convey rights or assets of FPL to an entity such as Adelphia or the cable TV 

partnership, its owners or an intermediary (thereby obscuring the transactional trail); and 

second, have the other owners of Adelphia or the cable TV partnership pay the FPL 

1 For instance, AEP and a number of other utilities have announced plans to form a new company 
which would hold rights to access the utilities’ rights of way for telecommunications purposes. 

WAS19 1906.1 
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Group compensation, ostensibly for transfer of FPL Group's ownership interest in such 

entities, which would recognize the market value of the rights or assets conveyed by FPL. 
i 

In that way, the gain on the sale of the equity interest accrues to FPL shareholders even if 

the asset originally belonged to FPL. There is nothing particularly novel about this 

structure; regulated entities attempt from time to time to capture value in this way, 

although how they attempt to distract attention from such transactions or shield them 

from full disclosure (e.g. ,  by contending that reports such as the Diversification Report 

would be sufficient disclosure although transactions through intermediaries may not be 

adequately reflected in such reports) varies from state to state and utility to utility. But 

ratepayers and this Commission are entitled to know if such activities have occurred in 

the FPL corporate family, especially given the dearth of full discovery in rate cases for 

FPL during the last 18 years. 

Therefore, FPL's attempt to avoid fumishing the responsive data is without merit. 

FPL should not be permitted to deprive ratepayers of value on the basis that its affiliates 

ultimately profited from a transaction - - indeed, that is exactly the point why such a 

transaction should be scrutinized, not ignored or shielded from review. 

111. 

Pursuant to FAC Rule 28-106.303(~), SFHHA has conferred with FPL, the 

subject of this motion to compel, and SFHHA understands that FPL objects to the 

motion. 

IV. 

WHEREFORE, for the foregoing reasons, SFHHA respectfully requests that FPL 

be compelled to furnish full responses to SFHHA Interrogatories Nos. 32 and 33. 

4 
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Respectfully submitted, --- 

flL44?k Y 

Mark F. Sundback 
Kenneth L. Wiseman 
Andrews & Kurth L.L.P. 
1701 Pennsylvania Avenue, N.W., Suite 300 
Washington, D.C. 20006 
Ph. (202) 662-3030: Fax (202) 662-2739 

ATTORNEYS FOR SFHHA 

January 30,2002 
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SUNDBACK COPY 

-- 
BEFORE THE FLOFUDA PUBLIC SERVICE COMMISSION 

In re: Review of the r e t d  rates of ) Docket No. 001 148-E1 
Florida Power & Light Company. 1 Dated: January 23,2002 

FLORIDA POWER & LIGHT COMPANY’S RESPONSE TO 
SOUTH FLORIDA HOSPITAL ASSOCIATION’S THIRD REQUEST 

FOR PRODUCTION (NOS. 15-25) AND INTERROGATORIES (NOS. 20-33) 

Florida Power & Light Company (“FPL”), pursuant to Ruie 28-106.206, Florida 

AdminjsDative Code and Rules 1.340 and 1.350, Florida Rules of Civil Rocedure, hereby 

responds to South Florida Hospital Association’s Third Request for Production (Nos. 15-25) and 

Interrogatories (20-33) as follows: 

- In trod u c tioq 

FPL incorporates its prior objections and clarifications, served on January 3,2002. Its 

responses included herein are without waiver of those prior objections and cfarifications. 

AI1 documents marked conl’identi21 (identified in the Confidential Documents Log 

attached hereto) shall be subject to a confidentiality order 01 agreement to be agreed upon 

between the parties, and shall be produced subject IO such grder or agreement. 

Response to Reauest for Ptaductioq 

15. The documents provided in response to this request will be made available for 

inspection at FPL‘ s General Offices at 9250 West FIagler Street, Miami, Florida 33 174 during 

normal business hours. 

16. FPL has no documents responsive to this quest .  

R. 11011 
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Florida Power at l ight  Company 
Docket Na 001 I&El 
SFHA Third Sd Inter~ogrtoria 
Intcrroprtory No. 32 
Page 1 of 1 

Q. 
Please identify the entities receiving &aha an the of interests in FiberNet, Adelphia 
C ~ m u n i c a t i o ~ ~ ~  C o p  and the one-rhird ownership interest in the cable limited partnership 
(referenced in Document Production Request No. 24) all as descritd in the FPL Group 2000 
m-d Report, and the amount of such gain for each entity. 

A. 
FPL's fiber-optic lines were sold to FPL FiberNet at net book vdw and no gain was recorded. 
The other transactions didn't involve FPL. 

i 

R. 11012 
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Florid8 Power at Light Company 
Docket No. 00114&E1 
S F H A  Third Sct Intcrrogatoriu 
I D t C t T q 8 t O q  NO. 33 
P a p  1 of 1 

Q- 
who were the other partners in the cable limited partnership (referenced in Document Production 
Request No.24), and why was an FPL af€%se a p m e r  in the enterprise? Identify the assets 
contributed, or any other consideration furnished, by FPL or an FPL affiliate as part of the 
participation in or formation of the partnership or the acquisition of any ownership share in the 
partnership. 

A. 
FPL did not participate in the referenced cable I h h d  p-ership. Therefore, this interrogatory 
is beyond the scope of proper discovery and, consistent with FPL's earlier objectios FPL is not 
required to respond 

R. 11013 
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FPL Group 20X Annual FieDon 

by 3 December 2ooO f i l q  h a t  provided cenam openrional deulls 
of the proposed RTO. 

Under the proposed form of RTO, FPL would contribute 
irs transmission assels 10 an independent rransn~ission company. 
GndFlonda LLC (GridFlorida) that mould onm and operare 
the system. A separate corporation would be fotmrd to own 
the vamp merest in and manage GridFlorida In return for its 

transmission assets. FPL would receive a non-votmp ownership 
interest in GndFiorida. which could be eschanged for non-voting 
stock of the managing corporation F P L  would 3ccoun1 for its 
merest in GridFlorida using the equity method 

FPL Energy - FPL Energy's earnings conunue 10 benefir from 
the significanr espansion of 11s independenr ponfer generation 
portfolio. which has more than tripled since 1337 IO 

mw ai December 31, 2000. In 1000. h m a r  Power Parrners. 
a natural gas-fired planr in the Central region became operationaf 
3nd added approximately 1.000 mw to FPL Enerm's operating 
portfolio. In  1999. FPL Energy acquired the Maine assets. 
which rotaled 1.1 59 m w  and in 1998. FPL Energy invested in 

two narural gas-fired planrs in the h'onheast. adding 295 mn- 
In addition. approsimately 400 mw of wind projects have been 
added in rhe Wesr and Central regions since 1997 

In 2000, FPL Enera's net income also benefited from 
increased revenues generated by the Mame assets as a result of 
narmer weather and higher prices in h e  Northeast during Map 
2000, and lower O&M expenses ar Doswell. In 1999. the effect of 
a $176 million (SlOs million aher-tax) impairment loss (see Note 
10) and higher adminisuative expenses to acconimodate future 
gron-rh more than offset rhe benefits of the growing generation 
pod0110 and improved results from Doswell. FPL Energy's 1998 
ne1 income includes the effect of a $35 million ($21 million 
after-rax) charge for the termination of an  interesr nre swap 
agreement. which was panly offsei by the receipt of a $31 million 
(SI9 million afrer-tax) senlement relating to a contract dispute 

Deregulation of the electnc utility marker presenu both 
oppomnities and risks for FPL Energy. Opporrunities eusr for the 
selective acquisioon of generation assets thar are being divested 
under deregulation plans and for the construction and operation 
of efflcleni plants h a t  can sell power m competirive markets 
Substantially all of the energy produced in 2000 by FPL Energy's 
mdependenr power projem was sold duough power sales 
agreemenrs wirh uriliries that expire in 2001-28. As compeutive 
wholesale markets become more accessible to orher peneralors. 
obraining power sales agreements will become a progressively 
more cornpetitwe process FPL Energy expects that as 11s enstmg 
power sales agreements expre. more of the energy produced 
nd be sold through shorter-term conuam and mto competitive 
wholesale markets 

Competitive wholesale markew in the United Srares continue 
to evolve and vary by geographic region. Revenues from elecuicir)' 
sales in these markets will liar). based on the pnces obtainable for 
energ);, capacity and other ancillav senrices Some of the factors 

4.100 

affrcrlng success in these markers mclude the abiliy to ownre 
genenting 33gts efficiently. the pncrt and supply of fuel. mnsTT1Isblon 

consmmcs. competition from new sources of penenlion. demand 
pronlrh and exposure to legal and replator)- chanpes 

FPL Energy has approximately 540 ne1 mn. in California. 
most of which are wind. solar and geothemial qualifi-ing fx-ilitres. 
The ourpur of these projects is sold prcdominantl!. under long- 
[erm contracts with California utilities. Increases in natural gas 
pnces and an imbalance between power suppl). and demand, as 
nd l  as orher factors, have contributed to significant increases in 

n-holesale electricin. pnces in California. Urilitles in California had 
previously agreed IO fixed tanffs to their retzlil customers. which 
resulted in significanr under-recoveries of wholesale electricin. 
purchase cos& FPL Energy's projects have nor recewed the 
nisloriry of payments due from Califomia uriliries since November 
2000. On April 6. 2001. Pacific Gas and Electric Company (PG&E) 
filed for proLection under the U.S. Bankruprq laws. Exnmgs 
from projects thar sell to PG&E represenr approsiniatelv 3 5% of 
FPL Enttrg).'s earnings from Chldornia projects. At December 31, 
2000. FPL Enerfi's net investnienr in California projects was 
approximately 5150 niillion. I t  IS impossible to predict what the 
outcome of rhe siniation in California n-ill be 

Corporate and Other - Beginning in 2000. the corporate 
and other segment includes FPL FiberNet's operating results. FPL 
FiberNer was formed in January 2000 to enhance the value of 
FPL Group s fiber-optic nern-ork assets that were originally built 
to suppon FPL operations. Accordingly. FPL's existing 1.600 miles 
of fiber-optic lines ncre rransfmed to FFL FiberNer in January 
ZOO0 In 1999. ner income for the corponre and other segment 
reflects a 5149 inillion (S96 million aher-tax) gain on the sale of 
an  rnvestment in Adelphia Communications Corporation common 
stock. a 51013 niilllon (566 nii!lion after-tax) pain recorded by FPL 
Group Capital Inc IFPL Group Capital) on the redemption of its 
one-rliird inrerest in a cable limited partnership. costs associated 
nith closing a retail marketing business of SI1 million ($7 million 
after-[as) and rhr favorable resolution of 3 prior year state tax 
matter of S10 niiIlion (57 million after-tax). In 1998, net income 
for the corporite and orher segment reflects a $36 million ($25 
iriillion aher-tax) loss from h e  sale of Turner Foods Corporation's 
assels. the cos1 of terniinating an agreemenr designed to fur 
interesr rates of 526 million ($16 million afier-tax) and adjustments 
relating to prlor years' tax matiers. including the resolution of 
a $30 million xidi[ issue with the Internal Revenue Service. 

LIOUIDiTY AND CAPITAL RESOURCES 
FPL Group's capital requirenients consist of expenditures to meet 
mcreaxd elecrnci~. usage and cusromer gronth of FPL, investmenr 
opporrunjritts at FPL Energy and expansion of FPL FiberNet. 
Caprul expendirures of FPL for the 2001-03 penod are expected 
IO be appromtely 53.3 billion, mcludtng Sl.l'billion in 2001. 
As of December 3 1 I 2000, FPL Enerm has commiunents totaiing 
approxi~iiarely 5380 million, pnmarily in connection with the 25 

R. 11016 



CERTIFICATE OF SERVICE c 

DOCKET NO. 001148-E1 

I HERBY CERTIFY that B true and correct copy of the foregoing has been furnished by 

$ 
facsimile and U.S. Mail to the following parties, this 29 hay of January, 2002. 

~ 

Robert V. Elias, Esquire 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Ta 1 la h assee, F 1 or i da 3 2 3 99-0 8 5 0 
John T. Butler, P.A. 
Steel Hector & Davis, LLP 
215 S. Monroe Street, Suite 601 
Tallahassee, Florida 3230 1 

R. Wade Litchfield 
Attorney 
Florida Power & Light Company 
700 Universe Boulevard 
h n o  Beach, Florida 33408-0420 

Thomas A. Cloud/W. Christopher Browder 
Gray, Harris & Robinson, P.A. 
Post Office Box 3068 
Orlando, Florida 32802-3068 

John W. McWhirter, Jr., Esquire 
Attorney for FlPUG 
Mc Whirter Reeves 
400 North Tampa Street, Suite 2450 
Tampa, Florida 33601 -3350 

INTERESTED PARTIES: 
- 
Lee E. Barrett 
Duke Energy North America 
5 400 We sthe imer Court 
Houston, Texas 77056-53 10 
Mr. Paul Lewis, Jr. 
Florida Power Corporation 
106 East College Avenue, Suite 800 
Tallahassee, Florida 3230 1-7740 

David L. Cruthirds, Esquire 
Attorney for Dynegy, Inc. 
1000 Louisiana Street, Suite 5800 
Houston, TX 77002-5050 

William G Walker, I11 
Vice President 
Florida Power & Light Company 
2 15 South Monroe Street, Suite 8 10 
Tallahassee, FL 32301-1 859 
Michael B. Twomey, Esquire 
Post Office Box 5256 
TalIahassee, Florida 323 14-5256 

Joseph A. McGlothlin, Esquire 
Vicki Gordon Kaufman, Esquire 
Attorneys for FIPUG 
McWhirter Reeves 
117 S. Gadsden Street 
Tallahassee, Florida 3230 1 
Mr. Jack Shreve 
John Roger Howe 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison Street, Room 812 
Tallahassee, Florida 32399-1 400 

Melissa Lavi n son 
PG&E National Energy Group Company 
7500 Old Georgetown Road 
Bethesda, Maryland 208 14 
Jon C. Moyle, Esquire 
Cathy M. Sellers, Esquire 
1 18 North Gadsden Street 
Tallahassee, FL 32301 
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BEFCRE TFE FLORIDA P'JBLIC SERVICE COMMISSION 
e- 

I n  re: Review of t h e  r e t a i l  
rates of Florida Power & Light 
Company - 

DOCKET NO.  001148-E1 
ORDER NO. PSC-02-0254-PCO-EI 
ISSUED: February 2 7 ,  2 0 0 2  

PRDER GRANTING MOTION TO COMPEL 

on December 21, 2 0 0 1 ,  t h e  South F l o r i d a  Hospital & Healthcare 
Association ["SFNKA") propounded its t h i r d  round of discovery 
requests to Florida Power & L i g h t  Company ("FPL") in this docket, 
including Interrogatories NOS. 3 2  and 3 3 ,  which read as follows: 

Interroqatory No. 3 2  
Please identify t h e  entities receiving gains on the sa l e s  
of i n t e r e s t s  in FiberNet, Adelphia Communications Corp, 
and t h e  o n e - t h i r d  ownership i n t e re s t  i n  t h e  cable l i m i t e d  
partnership (referenced i n  Document Production R e q u e s t  
NO. 2 4 )  all as described in the FPL Group 2000 Annual 
Report, and the amount of such gain €or each entity. 

Interroqatory No. 33 
Who w e r e  the other partners in t he  cable limited 
p a r t n e r s h i p  (referenced in Document Production Request 
No. 2 4 ) ,  and why was an FPL affiliate a p a r t n e r  in the 
enterprise? Identify t h e  asse ts  contributed, or any 
o t h e r  consideration furnished, by FPL or an FPL affiliate 
as p a r t  o€ the participation in or formation of t h e  
p a r t n e r s h i p  or the acquisition of any ownership s h a r e  in 
t h e  partnership, 

O n  January 3, 2 0 0 2 ,  FPL objected to providing t h e  information 
sought in these interrogatories, stating: 

These interrogatories r e l a t e  at least in part t o  
transactions between FPL's unregulated affiliates, or 
between an unregulated FPL a € f i l i a t e  and an unaffiliated 
entity . To t h e  ex ten t  t h a t  they r e l a t e  to such 
transactions, FPL o b j e c t s  to these  interrogatories as 
beyond the proper scope of discovery (see objection to 
definition of "FPL" above). FPL will respond to these 
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i n t e - r o g a t c r i e s  with respect to transactions involving FPL. 

FPL objected to SFI-IXA's definition of "FPL" because it "purpor t s  t o  
i n c l u d e  FPL's parent  and i t s  a f f i l i a t e s . "  In i t s  objections, FPL 
asserted that this Commission's jurisdiction, and hence t h e  
permissible scope of discovery in this proceeding, is limited with 
respect  to t h e  parent  and affiliates of a utility, and t h a t  t h e  
scope of discovery is limited t o  documents w i t h i n  t h e  pcssession, 
control, or custody of a p a r t y .  

On January 3 0 ,  2002,  SFHHA filed a motion to compel responses 
to these interrogatories. FPL filed a response in opposition to 
SFHHA's motion on February 6 ,  2 0 0 2 .  

This Order addresses SFHHA's motion to compel and is issued 
pursuant to t h e  authority gran ted  by Rule 28-106.211, Flo r ida  
Administrative Code, which provides t h a t  the presiding officer 
before whom a case is pending may issue any orders necessary t o  
effectuate discovery, prevent delay, and promote t h e  j u s t ,  speedy, 
and inexpensive determination of a l l  aspects  of t h e  case, Pursuant  
to Rule 28-106 2 0 6 ,  Florida Administrative Code, t h i s  d i s p u t e  is 
governed by Rules 1.280 through 1.400, Florida R u l e s  of C i v i l  
Procedure.  

Arquments of the Parties 

I n  i t s  motion to compel, SFKHA states that FPL has limited its 
responses strictly t o  FPL, without reference t o  any FPL affiliates. 
Noting FPL's objections, SFHHA argues  t h a t  they are without merit. 
In i ts  motion, SFHHA asserts t h a t  rate-regulated utilities have t h e  
opportunity to shift value away from ratepayers to unregulated 
e n t i t i e s  where the value may be realized exclusively f o r  t h e  
benefit of investors. SFWKA s t a t e s  that its Interrogatories Nos. 
32 and 33 are directed at that issue. SFHHA notes  t h a t  FPL Group's 
Annual Report f o r  2 0 0 0  shows t h a t  FPL Group owned i n t e re s t s  in an 
entity called Adelphia Communications Corp. and an unnamed cable 
limited p a r t n e r s h i p  and achieved gains of $150 million and $108 
million, respectively, on t h e  sale  of those in te res t s .  SFHHA 
asser t s  t h a t  there  is no assurance that Adelphia or the cable 
limited partnership did not receive value by a transfer of assets  
owned by, or r i g h t s  of access to proper ty  of, FPL i n  a manner which 
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transferred value from ratepayers to holders of equity i n t e r e s t s  in 
t hose  entities. 

SFHHA a s s e r t s  t h a t  FPL, as t h e  owner of an existing network  
consisting of large dis tances  of rights-of -way in densely populated 
portions of F l o r i d a ,  has  characteristics of high value to cable  TV 
and telecommunications enterprises. SFHFA further asserts t h a t  if 
valuable rights or a s s e t s  at one time he ld  by FPL were conveyed to 
Acjelphia or t h e  cable limited par tne r sh ip  at below market value, 
t h a t  would tend to increase t h e  value of owning an interest in 
those entities. SFHHA s t a t e s  t h a t  its Interrogatories Nos. 3 2  and 
33 a r e  d i r ec t ed  at determining whethe r  FPL Group achieved the gains 
on s a l e  of its interests in those entities at the expense of 
ratepayers. 

In its response in opposition, FPL asserts t h a t  it does not 
object  to addressing "legitimate" questions directed to whether 
value has been improperly shifted from FPL to an a f f i l i a t e  or o t h e r  
third p a r t y ,  b u t  t h a t  Interrogatories N o s .  3 2  and 3 3  go  beyond t h a t  
legitimate inquiry. Citing Sec t ion  3 6 6 . 0 9 3 ( 2 ) ,  Flor ida  Statutes, 
FPL a s s e r t s  that discovery in Commission r a t e  proceedings must 
relate to "information which affects a utility's r a t e s  or cost of 
service." FPL contends t h a t !  in this context, this means t h a t  
discovery seeking to determine whether  a utility has improperly 
transferred valuable a s s e t s  to an unregulated affiliate may be 
appropriate. FPL asserts t h a t  Interrogatories No. 3 2  and 33 go 
p a s t  this t h re sho ld  i s s u e  by seeking information about unregulated 
activities and dispositions of unregulated i n t e re s t s  based on an 
unsupported assumption that t he re  have been improper transfers from 
the utility to its affiliates. 

FPL asser ts  that it has made available to SFHHA, in response 
to o t h e r  SFHKA discovery requests, documents related to FPL's 
disposition of proper ty  to a f f i l i a t e s  or o the r  entities in which an 
affiliate has a financial i n t e r e s t .  FPL s t a t e s  that SFNHA has 
neither inspected nor requested copies of these documents. FPL 
also s t a t e s  that nothing in its responses to Interrogatories NOS. 
32 and 3 3  suggests that FPL made any improper transfers to any of 
the unregulated entities referenced in the interrogatories. FPL 
therefore argues that SFHHA has not established a proper predicate  
to explore f u r t h e r  i n t o  t h e  business dealings of those entities 
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and, thus, t h a t  SFHHA's Interrogatories 
the scope of permissible discovery. 

Decision 

+- 

30s. 3 2  and 3 3  are beyond 

Rule 1 . 2 8 0  (b) (11, Florida Rules of Civil Procedure,  provides 
that the scope of discovery extends to 'any matter, not  privileged, 
that is relevant to the subject matter of the pending action." The 
rule goes on to s t a t e  t h a t  " [ i l t  is n o t  grcund for objection t h a t  
t h e  information sought will be inadmissible at t he  t r i a l  if the 
information is reasonably ca lcu lared  to lead to the discovery of 
admissible evidence." Having reviewed t he  pleadings and considered 
the arguments raised therein, I f i n d  that SFHHA's Interrogatories 
Nos. 3 2  and 3 3  seek information reasonably ca lcu la t ed  to lead to 
t h e  discovery of admissible evidence and relevant to this docket I 
The information sought in these interrogatories re la tes  to t he  
question of whether FPL shifted value away from ratepayers to 
investors in unregulated affiliates and, t h u s ,  may lead to the 
discovery of admissible evidence in t h i s  r a t e  proceeding. 

F u r t h e r ,  the fact t h a t  these interrogatories request 
information concerning transactions t h a t ,  in some cases, are one 
step removed from FPL does not make them improper. A subsidiary 
may be compelled to obtain documents or information from a parent  
company or a f f i l i a t e  f o r  discovery based upon th ree  factors 
previously identified by this Commission: (1) t he  corporate 
structure; ( 2 )  the non-party's connection to the transaction at 
issue; and, (3) the degree to which the non-party will benefit from 
an outcome favorable to the corporate par ty  to the litigation. 
Order No. PSC-01-1725-PCO-EI, Docket NO. 010827-EI, issued August 
2 3 ,  2001. See A f r o s  S.P.A. v. Krauss-Maffei Corp., 113 F . R . D .  127, 
130 ( D .  Del. 1986). Upon consideration of the pleadings and the  
subject discovery requests in light of these factors, I f i n d  t h a t  
FPL shall respond fully to SFHHA's Interrogatories Nos. 32 and 33, 
including information sought concerning transactions between FPL'S 
unregulated a f f i l i a t e s  and between an unregulated FPL affiliate and 
an unaffiliated entity. FPL s h a l l  respond to these interrogatories 
by the close of business on Fr iday ,  March 1, 2002. 
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Based on t h e  foregoing, it is 

ORDZRED by Commissioner Braulio L .  B a e z ,  as P r e h e a r i n g  
Officer, t h a t  t h e  South F l o r i d a  Eiospital & Healthcare Association’s 
motion to ccmpel is granted  as s e t  forth in t h e  body of this O r d e r .  
It i s  f u r t h e r  

ORDERED that F l o r i d a  P o w e r  €i Light Company shall fully respond 
to t h e  interrogatories discussed in this Order by the close of 
business on Fr iday ,  March 1, 2 0 0 2 .  

By ORDER of Commissioner Braulio L. Baez, as Prehearing 
Officer, this 2002 . 

I \  n 

Co*issioner and Prehe i ng  Officer 4& 
( S E A L )  

WCK 

NOTICE OF FURTHER PROCEZDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
1 2 0 . 5 6 9 ( 1 ) ,  Florida S t a t u t e s ,  to notify parties of any 
administrative h e a r i n g  or judicial review of Commission orders tha t  
is available under  Sections 1 2 0 . 5 7  or 120.68, Flo r ida  S t a t u t e s ,  as 
well as the procedures and time limits that apply.  This notice 
should not  be construed to mean a l l  requests for an administrative 
hearing or j u d i c i a l  review will be granted  or result in t h e  relief 
sought. 
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Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not a f f e c t  a substantially 
i n t e r e s t e d  person’s right to a hearing. 

Any p a r t y  adversely affected by t h i s  o r d e r ,  which is 
preliminary, procedural or intermediate in nature, may r e q u e s t :  (1) 
reconsideratien within 10 days pursuant to Rule 2 5 - 2 2 . 0 3 7 6 ,  Flo r ida  
Administrative Code, if issued by a Prehearing Officer; [ 2 )  
reconsideration w i t h i n  15 days pursuant  to Rule 2 5 - 2 2 . 0 6 0 ,  F l o r i d a  
Administrative Code, if issued by t h e  Commission; or ( 3 )  judicial 
review by t h e  F lor ida  Supreme Court, in t h e  case of an e lec t r i c ,  
gas or telephone utility, or t h e  First District Cour t  of  Appeal, in 
t h e  case of a water or wastewater utility. A motion f o r  
reconsideration shall be filed with t he  Director, Division of the 
Commission Clerk and Administrative Services, in the form 
prescribed by Rule 2 5 - 2 2 . 0 6 0 ,  Flo r ida  Administrative C o d e .  
J u d i c i a l  review of a preliminary, procedural or intermediate ruling 
or order is available if review of the final a c t i o n  w i l l  not 
provide an adequate remedy. Such review may be requested from the 
appropriate court, as described above, pursuant to Rule 9 , 1 0 0 ,  
F l o r i d a  R u l e s  of Appellate Procedure.  

I 
Y 
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BEFORE THE FLORIDA PUBLIC SERVICE COh&SSION 

In Re: 1 
Review of the retail rates of 
Florida Power & Light 1 Date Filed: March 4,2002 
Companv 1 

1 Docket No. 001 148-ET 

MOTION OF SOUTH FLORIDA HOSPITAL 
AND HEALTHCARE ASSOCIATION 

TO COMPEL DISCOVERY RIESPONSES 

To: Honorable Commissioner Braulio L. Baez 
Prehearing Officer 

Pursuant to Rule 28-106.303 of the Florida Administrative Code (“FAC”), the South 

Florida Hospital & Healthcare Association ( “SFHHA”) hereby moves for issuance of an order 

compelling hll responses by Florida Power & Light Company (“FPL”) to discovery requests 

identified below. 

I. 

The very first paragraph of the October 24, 2002 “Order Establishing Procedure.’ 

addressing discovery required that in this proceeding: 

When discovery requests are served and the respondent intends to object or to ask 
for clarification of the discovery requests, the objection or request for clarification 
shall be made within ten days of service of the discovery request. This procedure 
is intended to reduce delay in resolving disputes. [Page I ] .  

SFHHA propounded discovery requests in the captioned proceeding on February 5,2002, 

provided by overnight delivery service to FPL on February 6, 2002. A copy of the requests is 

contained in Attachment A. However, “Florida Power & Light Company’s Objections And 

Request For Clarification of South Florida Hospital and Healthcare Association’s Eighth Set of 

Interrogatories (Nos. 75- 139) and Request For Documents (Nos. 65-95)” (hereinafter, “FPL’s 

Objections and Clarification Request”), excerpts of which are appended hereto as Attachment B, 

1 
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was not propounded until February 19, 2002 - more than ten days after. FPL had been served 

with the underlying discovery requests. 

As a consequence, FPL’s objections are untimely and should be rejected. No debate on 

the merits is required because FPL was untimely in its objections. As this proceeding moves 

closer to hearing, the intervenors become increasingly disadvantaged by FPL‘s delays. 

Unfortunately, as will be described below, the untimeliness of FPL’s pleading is not the only 

example of delay resulting from FPL’s Objections and Clarification Requests. 

11. 

FPL has found another method of delaying responses. In FPL’s Objections and 

Clarification Request, FPL speculated that the headings on various SFHHA discovery requests 

(appended to convey the relevance of the request to FPL’s evidence) “suggests that the SFHHA 

intends them as discovery into the basis and support for the FPL witness’ testimony. They will 

be answered from that perspective.” FPL’s Objections and Clarification Requests, p. 9. Phrased 

another way, FPL was declaring it would not provide materials generally in the Company’s 

possession, but rather, intended to provide only documents upon which the witness relied 

(thereby screening out inconsistent evidence in FPL’s possession). Of course. if FPL was 

attempting to understand the intended scope of SFHHA’s discovery requests, which “suggest” an 

interpretation, the easiest way to resolve doubt would be to pick up the telephone and seek 

clarification from the party propounding them. 

FPL elected not to do this. Instead, in an untimely pleading, FPL obviously made an 

interpretation, one which, from the face of the objections, FPL knew was certainly not the only, 

or even best, interpretation. Consider, for instance Interrogatory No. 139, which asks 
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Please state the reserve[ J margin anticipated for the penod 2002 through c 21 10 
based upon the revised economic forecast performed post-September 1 1, 200 1. 

A moment’s reflection would indicate that a response limited to analyses and data that serve as 

the “basis and support” of Mr. Waters’ testimony (as initially offered by FPL) by definition 

would tend to screen out inconsistent or potentially impeaching documents. 

Upon reviewing FPL‘s Objections and Clarification Requests, SFHHA on 

February 22, 2002. called FPL to say that SFHHA disagreed with FPL‘s interpretation. The 

following business day, February 25, SFHHA additionally sent FPL a letter confirming the 

proper interpretation of the requests. In FPL’s responses to other requests, received by SFHHA 

on February 27, 2002, FPL stated that it would start the 20 day response period all over again, 

beginning February 25,2002, for the requests in dispute. 

The effect of FPL’s maneuvers is obvious. The responses to the requests were due 

February 26, 2002 so that they could be incorporated into SFHHA’s direct testimony. Instead, 

by attempting to restart the response period from scratch 20 days after the underlying requests 

were served, FPL will make responses available so late that they could not be used for purposes 

of preparing either SFHHA‘s testimony or the prehearing statements. 

FPL‘s Alice In Wonderland discovery drill does not bring credit to the discovery process. 

At a minimum, FPL could have: 

- sought clarification by simple picking up the phone; 

- sought clarification within a time period consistent with procedures established 
herein; 

provided whatever limited responses the witness identified in the “Witness 
Interrogatories” had assembled by February 26, 2002, rather than use FPL’s 
recalcitrance to try to reset the discovery response clock back to zero so as to 
further delay responses. 
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Enough is enough. FPL’s contempt for observing the schechiled discovery process is 

now manifest, between the conduct outlined in this motion and that described in SFHHA‘s 

motion to compel filed March 1, 2002 in this docket. Combined with FPL’s choice not to 

observe the decision of the Presiding Judge regarding SFHHA’s Interrogatory Nos. 32 and 33. 

FPL has thrown more than enough sand in the gears of the administrative process. It is time for 

sanctions. 

To incent FPL to play by the rules and maximize the timeliness of its responses and 

filings, SFHHA respectfully requests attomeys’ fees associated with gaining access to the 

discovery responses addressed in SFHHA’s two pending Motions to Compel and associated with 

pursuing the disposition of the February 27,2002 order of the Prehearing Officer which FPL has 

chosen to disregard. In the alternative, SFHHA moves to strike those portions of FPL’s 

testimony referenced in the presently overdue discovery responses. Sanctions are appropriate 

because FPL’s conduct is clearly designed to repeatedly delay substantive responses and are 

inconsistent with the Commission’s announced goal to “reduce delay in resolving discovery 

disputes,” as contemplated by the Commission’s October 24,2000 Order Establishing Procedure 

in this docket. 

I11 

FPL also lodged objections regarding specific discovery requests which are as meritless 

as its general objections. SFHHA respectfully requests that these objections be denied. 

Interrogzttorv No.137. 

For example, FPL objects to Interrogatory No. 137. Interrogatory No. 137 reads as 

fOl1Q WS : 
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Since 1985, please indicate all offers FPL has received’fdr it to purchase energy 
from independent power projects that proposed to be constructed within the FPL 
control area. For each such opportunity, please provide the total capacity offered 
and the proposed price per megawatt hour. 

FPL tortures the language of the request in order to concoct an objection. FPL places 

exclusive emphasis on the word “energy” in the request’s first sentence - - and comp]ete]y 

ignores the reference to “capacity” in the second - - to argue that the cost of energ)’ purchases is 

recovered through power adjustment clauses. FPL notes that this proceeding involves base rates. 

and, based upon this contorted reading, FPL argues that the request becomes irrelevant. 

This objection merits only the briefest attention. For starters, the question on its face 

inquires about the “capacity offered” FPL. FPL ignores this language and instead cribs only a 

reference to “energy.” Of course, the term energy can be used either in a generic sense, or in 

order to distinguish a transaction from that involving capacity. However, given that the second 

sentence of the request expressly references “capacity” while cross-referencing the “opportunity” 

in the first sentence, FPL’s narrow interpretation of the term “energy” makes no sense. 

In any event, even if one accepted FPL’s effort to ignore half of the request, (ie., the 

second sentence expressly referencing “capacity”). the request is still relevant to this proceeding, 

as FPL clearly knows. FPL witness Waters testifies about “power purchase costs” (see Direct p. 

40: 13-22). Moreover, offers to sell energy are indicative of the value of power, and to the extent 

FPL attempts to justify the prudence of major investments in generating plant, data regarding the 

cost of power are relevant. The data also are relevant because FPL claims that if faces exposure 

on its contracts under which it acquires power from, inter alia, an affiliate of the Southern 

Company. Of course, the real exposure FPL experiences under that contract is not the total cost 

of acquiring the power, but rather the difference between that cost and what the power could be 

sold for in the market. 
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Thus, SFHHA Interrogatory No. 137 is entirely appropriate and-FPL should respond to it. 

Interrogatorv No. 129 

Further, FPL objected to Interrogatory NO. 129. It would be hard to envision an objection 

more devoid of merit. Interrogatory No. 129 reads as follows: 

Please state whether FPL has issued any requests for proposals to fulfill all or 
some portion of its margin reserve requirements. If the answer is in the 
affirmative, please provide copies of the RFP’s and all responses that were 
received. Please also state whether FPL accepted any of the proposals and 
identify which proposals were accepted. If FPL has not accepted any of the 
proposals, please explain why. If FPL has not issued any requests for proposals 
for new generation, please explain the failure to provide such an RFP. 

FPL objects to this request in part because an RFP issued in 2001 “would help meet its 

reserve margin requirements in the 2005/2006 timeframe, [and] . . . FPL’s 2002 test year 

includes nothing in rate base or expenses for that capacity.” FPL’s Objections and Clarification 

Request, p. 11. 

FPL’s objection on this score is wholly disingenuous. Presumably FPL is familiar with 

its own testimony in this proceeding; indeed, the requests at issue relate to that testimony. FPL’s 

Mr. Waters discusses at some length: 

0 FPL’s reserve margin standards ( Direct, p.6: 10 -22; p. 7 :  21 - p. 8: 8); 

FPL purchase arrangements running through 2006 (Direct, p. 39: 16 - p. 40: 
12); Laid 

-7 
Reserve margins through 2006-2007 (Direct, p. 45: 19 - p. 46: 15); Exh. 
Document No. SSW - 17. 
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FPL cannot have it both ways. Either these topics are relevant,&d Interrogatory No. 129 

therefore is as weIl, or these and related topics are irrelevant, and FPL’s testimony should be 

stricken. ’ 
IV. 

WHEREFORE, for the foregoing reasons, SFHHA respectfully requests that: 

( 1 )  FPL‘s objections be deemed untimely and rejected; 

(2) FPL be subjected to sanctions as identified herein; 

( 3 )  If the relief in (1) is not granted, then FPL’s objections as addressed above herein 

be rejected; and 

(4) FPL be directed to respond promptly to the requests identified herein. 

Respectfully submitted, 

Kenneth L. Wiseman 
Andrews & Kurth L.L.P. 
1701 Pennsylvania Avenue, N.W., Suite 300 
Washington. D.C. 20006 
Ph. (202) 462-3030: Fax (202) 662-2739 

ATTORNEYS FOR SFHHA 

March 4,2002 

1 SFHHA in this request seeks data involving the period on and after January 1, 1999, so that FPL’s 
objection regarding the 1989 RFP is irrelevant. 
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John T. Butler, P.A.* 
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R. Wade Litchfield 
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Post Office Box 3068 
Orlando, Florida 32802-3068 
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Vice President 
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2540 Shumard Oak Boulevard 
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SOUTH FLORIDA HOSPITAL HEALTHCARE 
& HEALTHCARE ASSOCIATION 

Seventh Set of Interrogatories (Nos. 75-139) 
and Request for Productien’of Documents (Nos. 6 5 9 5 )  

Page 1 of 11 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of the retail rates of 
Florida Power & Light Company § Date Fiied: February ,2002 

§ Docket No.: 001 148-EI 

SOUTH FLORIDA HOSPITAL AND HEALTHCARE ASSOCIATION’S 

REQUEST FOR PRODUCTION OF DOCUMENTS 
EIGHTH SET OF INTERROGATORIES NOS. (75-139) AND 

(NOS. 65-95) TO FLOFUDA POWER AND LIGHT COMPANY 

pursuant to Rule 25-22.034, Florida Administrative Code, and Rule 1.350. Florida Rules 

of Civil Procedure, South Florida Hospital and Healthcare Association (“SFHHA”), by and 

through its undersigned attorneys, hereby serves the following Interrogatories (Nos.75- 139) and 

Request For Production of Documents (NOS. 65-95), upon Florida Power and Light Company 

(FPL). 

Please provide the following responses and documents as directed below, no later than 

twenty (20) days after service of this request unless a shorter response period has been 

designated by the Commission. 

INSTRUCTIONS AND DEFINITIONS 

SFHHA hereby incorporates by reference the Instructions and Definitions included in its 

First Set of Interrogatories and Requests for Production of Documents. 

1. INTERROGATORIES 

General Questions 

75. Provide an explanation of the basis for rebates or distributions from NEIL. 

76. Does the Company agree with the proposition that NEIL distributions credited for periods 
during which premiums were included in rates should be returned to ratepayers? If the 
answer is yes, explain how the company proposes to credit ratepayers with such 
distributions. If the answer is no, please explain the basis for your answer. . 

1 
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77. 

78. 

79. 

80. 

81. 

82. 

83. 

84. 

SOUTH FLORIDA HOSPITAL HEALTHCARE 
& HEALTHCARE ASSOCIATION 

Seventh Set of Interrogatories (Nos. 75-139) 
and Request for Productien‘of Documents (Nos. 65-95) 

Page 2 of I 1  

Please identify the ratemaking allowance for insurance provided by NEIL from the first 
year such insurance was obtained to the present. 

Identify the annual amounts actually paid for NEIL insurance from the first year such 
insurance was obtained to the present. For each year, show at a minimum, the titles of 
the individual policies; the base policy premium; any credits of penalties; any other 
adjustments and distributions. 

Provide the amount of the Capitalized Account Balance associated with membership in 
NEIL for each year in which such membership has been maintained by the company. 

Describe the company’s position regarding the issue of non-insured members of NEIL as 
it relates to the status of Member Account Balances in future distributions. 

Explain the implication of the company’s position on non-insured NEIL members for 
ratepayers. 

Please state whether the company was a member of Nuclear Material Limited (“NML”). 

To the extent that FPL accumulated a Capitalized Member Account Balance, or other 
comparable consideration associated with coverage by NML, explain how such 
consideration was completed upon the merger of NML and NEIL. 

Please identify the amount of net plant transferred by FPL to FPL FiberNet by year, and 
the rate of depreciation applicable thereto prior to the transfer; if more than one rate of 
depreciation was applicable, identify the amount of net plant subject to each of the rates 
of depreciation. 

Re: Testimonv and Exhibits of John G .  Shearman 

85. With respect to Document JMS-3, please indicate the size of the sample (a) within the 
United States and (b) outside the United States. Please indicate the type($ of reactor 
operated by FPL, and the proportion of reactors of that type in the sample population, 
broken out as between those in the United States and those outside of the United States. 
Please identify the other type(s) of reactors that are contained in the sample population 
and the relative percentages that each represents of the sample population. Piease 
provide a comparable set of data for Documents JMS-4 and JMS-5. In the witness‘ 
opinion, what is the cause of the significant decrease in forced outage rates for the sample 
group from 1997 through 2000. 

86. With respect to Document JMS-6, please provide the capacity-weighted average age of 
FPL generation, and the capacity-weighted average of the capacity included in the 
sample. Please describe the types of fuel utilized in the sample capacity, and the portion 
of capacity in the sample using each type of fuel and provide comparable information for 

2 
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FPL. Is it the witness’s experience that age and type of unit may affect the level of 
outage or availability? Please provide information comparable to the foregoing for 
Document JMS-7. 

87. Please provide the data and show graphs comparable to Documents JMS-IO and 11 if 
fuel, purchased power and ECCR are included. 

88. With respect to Document JMS-12, please provide a comparable graph using net plant 
per customer. 

89. With respect to Document JMS-12, please compare the average population density per 
square mile associated with the national sample to that experienced in FPL service 
territory, and identify the sources (by publication title, date, publisher and page number) 
of data supporting your response. 

90. Please provide the underlying data for Documents JMS-13, JMS-14, JMS-15 and JMS- 19 
through 21. 

91. With respect to Documents JMS -10 and JMS-19 through JMS-25, please compare the 
level of growth in the aggregate number of customers and kilowatt hours sold as between, 
on the one hand, FPL and on the other, the various “panels” or peer groupings (e.g. ,  
national, regional, and large). 

92. With respect to Documents JMS-3 through JMS-5, please provide (a) refueling schedules 
for the FPL units, and (b) the refueling schedules for the survey sample units. 

93. With respect to Documents JMS-3 through JMS-5, please provide data comparable to 
that contained in the documents using only those nuclear units of the same technology as 
the FPL units (e.g. ,  BWR), and identify the sources (by publication title, date, publisher 
and page number) of data supporting your response. 

94. With respect to Documents JMS-6 and 7, please provide data comparable to that 
contained in the Documents, sorted by type of fuel burned in the units, for (a) FPL and 
(b) the sample. 

95. With respect to page 1 1 : 17-2 1, please identify each “adjustment” made to the data, and 
provide all workpapers effecting the adjustments. Please describe why, in your opinion, 
each adjustment was necessary or desirable. Please provide graphs, comparabie to those 
you have sponsored using adjusted data, reflecting the unadjusted data. 

96. With respect to page 13: 22 to page 14: 10 and Documents JMS-13 through JMS-15, are 
the “price” data derived from rates filed subject to refund, or from rates that are finally 
approved and no longer subject to revisions, or rates in effect but stiIl subject to revision 
at least on a prospective basis in a pending proceeding, and are they net of, or are they 
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97. 

98. 

99. 

100. 

SOUTH FLORIDA HOSPITAL HEALTHCARE 
& HEALTHCARE ASSOCIATION 

Seventh Set of Interrogatories (Nos. 75-139) 
and Request for Product% of Documents (Nos. 65-95) 

Page 4 of 11 

without regard to, surcharges, riders or other adders to base rates? Please provide the 
documents supporting your answer. 

With respect to page 14: 20-22 and Document JMS-23, please indicate the level of 
accumulated deferred income taxes recognized in the calculation of “net asset base per 
customer,” and identify the sources (by publication title, date, publisher and page 
number) of data supporting your response. 

Please discuss and describe in detail and provide all documents reiated to. Mr. 
Shearman‘s investigation conceming whether, or the extent to which, FPL‘s efforts to 
reduce costs during the period 1999 - 2001, will cause or could cause costs in any 
category to increase for any period following 2001. If Mr. S h e a r “  did not investigate 
that topic please so state. 

Please quantify in Mr. Shearman’s opinion the amount of increase in net profits that FPL 
enjoyed during the period 1999- April 1, 2002 as a result of FPL’s lower costs and 
efficiency enhancements. Please provide your workpapers and supporting documents 
and describe how you went about calculating the amount. 

With respect to Mr. Shearman’s testimony and exhibits please compare the weighted 
average age of the FPL generation fleet with that of the various samples that are used for 
comparison purposes in Mr. Shearman’s materials. 

Re: Testimonv and Exhibits of M. Dewhurst 

101. 

102. 

103. 

104. 

105. 

With respect to page 9: 10-14, how do we determine, in the witness‘ opinion how a 
company is seen through current and potential investors’ eyes? Describe the basis for 
your conclusion. 

With respect to page 12: 4-9, please quantify the impact that you have factored into the 
company’s request for return on equity associated with this reduced risk. Please provide 
all workpapers. 

With respect to page 20: 1 - I4  when assessing the exposure posed by the purchased power 
agreements, please indicate the presumed market value of the power to the extent it 
would have to be sold in the market rather than consumed by FPL. Please identify and 
explain all assumptions behind your calculation. 

With respect to page 21: 3-6, please identify each reason for the downgrade from “AA” 
to “A”, and quantify the impact of each factor on the decision. 

For each year since the establishment of the storm fund reserve, please show the accruals 
to, and the expenditures from the reserve. 
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Re: Testimonv and Exhibits of Mark Bell 

106. 

107. 

1 os. 

109. 

110. 

Referring to page 10:22, please describe all reasons that support the increase in O&M 
expense of $23 million. 

Referring to page 10:24, please describe all reasons that support the decrease in capital of 
approximately $74 million. 

Referring to page 11: 1-2, please describe all reasons that support the forecast of the 
decrease in revenues of $ IO0 million. 

Referring to page 2: 20- 3:2 and page 13: 22 - p. 14: 2, please identify each assumption 
the witness reviewed, describe the level of review Mr. Bell performed of such 
assumption, describe the method of testing of each assumption to determine if it was 
reasonable, identify each step in your analysis, provide your workplan and any other 
document describing the scope of your analysis; identify the fee charged for these 
services and the individuals involved; and provide copies of your workpapers, including 
the data samples tested and the conclusions reached. 

Please state whether FPL’s forecasting system includes models that utilize regression 
anaIysis. Please provide all statistical tests or measures the reliability and/or accuracy, of 
any computer model, simulation, computation or statistical calculation related to the 
Company’s testimony, including: E: statistics; R bar squared statistics; T-statistics; root- 
mean-squared statistics; Durbin-Watson statistics; and standard error coefficients or 
measures. Please provide all other measures of statistical reliability generated with 
respect to the model, its predecessors or its projections or any documents relating to the 
accuracy or reliability of the model, or its results. 

Re: Testimoav and Exhibits of James K. Peterson 

11  1. Referring to pages 3-9: for the period beginning January I ,  1994, please provide the 
following data on an annual basis for each of FPL and the services company whose costs 
are allocated to FPL: 

(a) 

(b) 

the full time equivalent weighted average headcount of employees; and 

the total payroll costs associated with each annual headcount by company by 
FERC account number. 

Also, please identify for the period the total annual payroll cost attributed by the services 
company to FPL, by FERC account number (if available). 

WAS:91939. I 
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Re: Testimonv and Exhibits for Michael Davis 

112. 

113. 

114. 

115. 

114. 

117. 

11s. 

Referring to Document KMD-I, page 32 of 41, please explain the methodology used to 
determine compensation per hour. 

With respect to Document KMD-I, page 33 of 41, please explain the basis for the 
determination that the prime interest rate in 2002 would be 7.1 percent. In providing 
your response, please describe all assumptions used in the determination. Also. please 
provide all workpapers that support the 7.1 percent prime interest rate. Also, please set 
forth each 12 month period during the preceding 30 years when the level of the prime 
interest rate has increased by 40 percent or more in a 12 month period. 

With respect to Document KMD-I, page 40 or 41, please state the current balance in 
FPL’s nuclear decommissioning reserve. 

With respect to Document KMD- 1, page 22 of 4 1, please describe the methodology used 
in, and provide all workpapers that support, the reevaluation of FPL’s sales forecast made 
subsequent to the 9/17/01 MFR filing. 

Please state the discount rate that was used for purposes of Statement of Financial 
Accounting Standards No. 87, Employer’s Accounting For Pensions (FAS 87) and 
Statement of Financia1 Accounting Standards No. 106, Employer’s Accounting For Post- 
Retirement Benefits Other Than Pensions (FAS 106). 

Please state the amount of the distributions that FPL has received from its nuclear 
property insurer (“NEIL”) each year for the period 1995 through 2001. Additionally state 
the expected distribution from NEIL in 2002 and 2003. 

Please provide a detailed breakdown of the costs encompassed in the $5.4 million claim 
for rate case expenses. 

Re: Testimonv and Exhibits of Steven E. Harris 

119. For each model utilized, please provide a listing of all inputs into the model. For each 
input assumption, please provide a description of the basis for the assumption. 

120. With respect to the Solvency Analysis, please describe the reasons for not including 
variability in stom frequency and severity distributions. 

121. Referring to Table 6-1, please state the SSI level associated with the each hurricane. 

122. With respect to table 6-1, please describe the differences between the data in row “FPL 
Actual Losses” and the data in the row “FPL Losses in 1999 $*”. 
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124. 

125. 

126. 

128. 

129. 
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With respect to hurricanes at levels SS 1 through SS 5, please state the probability of 
each occurring during the year. Please also state the number of years between expected 
occurrences at each hurricane level. 

Separately for hurricane levels SS 1 through SS 5 ,  please calculate exceedence 
probabilities in the form of Table 9-2. 

Referring to Document SPH-2, page 23, please state whether the projected expenses for 
T&D and other were generated by a computer model or were input assumptions. If the 
expenses were input assumptions, please describe all reasons that support the level and 
timing of the expected expenses. 

For each model utilized in your analysis, please provide all statistical tests or measures of 
the reliability and/or accuracy, of each such model, including: F statistics; R bar squared 
statistics; T statistics; Root mean squared statistics; Durban Watson statistics; and 
standard air co-efficients or measures. Please provide all other measures of statistical 
reliability generated with respect to the model, its predecessors or its projections or any 
documents relating to the accuracy or reliability of model, or its results. 

Re: Testimonv and Exhibits of Paul J. Evanson 

127. For each year from 1985 through 2001, please state the range of FPL‘s authorized rate of 
return on equity and actual return on equity. Additionally, for each year in which FPL’s 
rate of return on equity exceeded the authorized high point, please state the amount by 
which FPL’s return on equity exceeded the return that would have been achieved based 
upon the highest authorized rate of return on equity. 

Re: Testimonv and Exhibits of Samuel S. Waters 

With respect to Document No. SSW-4, please provide the capacity-weighted average of 
FPL generation, and the capacity-weighted average of the capacity included in the 
sample. Please describe the types of fuel utilized in the sample capacity, and the portion 
of capacity in the sample using each type of fuel and provide umparable information for 
FPL. Please state whether it is the witness’ experience that age and type of unit may 
affect the level of availability? Please identify the 22 utilities that comprise the sample. 
Please provide infomation comparable to the foregoing for Document SSW-6. 

Please state whether FPL has issued any requests for proposals to fulfill all or some 
portion of its margin reserve requirements. If the answer is in the affirmative, please 
provide copies of the RFP’s and all responses that were received. Please also state 
whether FPL accepted any of the proposals and identify which proposals were accepted. 
If FPL has not accepted any of the proposals, please explain why. If FPL has not issued 
any requests for proposals for new generation, please explain the failure to provide such 
an RFP. 
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With respect to Document No. SSW-9, please identify the utilities that were included in 
the graph of the industry average. For each such utility, please identify the age and type 
of fuel used in its plants. 

Referring to page 23, line 1 1 ,  please provide all assumptions that were used in estimating 
the proxy prices of $400 and $500 per kilowatt hour. 

Referring to page 24, please explain the basis for the estimate of nuclear fuel costs at $4 
per megawatt hour and oil and gas fuel costs at $30 per megawatt hour. Also, please 
provide workpapers supporting your calculations. 

Referring to page 38, lines 8 through 10, please explain why the comercialhdustrial  
load control program currently is closed to new customers. Please state the date that the 
program was closed and describe FPL’s intent, if any, to reopen the program. 

Referring to page 39, lines 20 through 2 1, please indicate whether the 445 megawatts of 
qualifying facility capacity is under one or multiple contracts. For each such contract, 
please identify the seller, the energy requirement under the contract, and the duration of 
the contract. 

Please provide a copy of each contract associated with the 445 megawatts of qualifying 
facility capacity referenced at page 39, lines 20 through 2 1. 

Referring to page 40, lines 8 through 10, please state whether 
megawatts of capacity are pursuant to long-term agreements, or 
purchased on an as available basis. 

Since 1985, please indicate all offers FPL has received for it to 

the purchases of 886 
whether the energy is 

purchase energy from 
independent power projects that proposed to be constructed within the FPL control area. 
For each such opportunity, please provide the total capacity offered and the proposed 
price per megawatt hour. 

Please state whether FPL analyzed the impact on ratepayers of repowering the Ft. Myer’s 
and/or Sanford units versus purchasing an equivalent amount of energy from independent 
power producers. If the answer is in the affirmative, please produce all documents 
reflecting FPL’s analysis. 

Please state the reserved margin anticipated for the period 2002 through 21 IO based upon 
the revised economic forecast performed post-September 1 1,200 1. 

11. DOCUMENT PRODUCTION REQUESTS 

Provide copies of the annual report andor “Summary of Operations” issued by Nuclear 
Electric Insurance Limited (“NEIL”) for the two most recent reporting years. 
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66. Provide copies of all correspondence or documentation of any kind exchanged between 
the company and NEIL since January 1,1998. 

67. Provide copies of all documents generated by the company, its agents or contractors 
which deal in any way with insurance coverage provided by NEIL. 

68. Provide copies of all workpapers or other documents relied upon in developing the test 
year estimates of NEIL premiums and rebates, and the annual NEIL costs for the 
projected test year. 

Re: Testimonv and Exhibits of John G .  Shearman 

69. 

70. 

71. 

72. 

73. 

Please provide a copy of the engagement letter, contract or agreement(s) governing the 
testimony of each witness in this proceeding, including amendments(s) thereto. The 
hourly rate of the witness may be deleted from the document. 

Please provide all documents related to whether a utility has any discretion in the level of 
O&M costs’ timing. Please provide all documents related to whether a utility has 
discretion in incurring capital costs. 

Please provide ali documents involving FPL costs that Mr. Shearman reviewed to 
determine that projected increases in FPL following 200 1 are appropriate. 

Please provide copies of all studies, assessments or reports performed by UMS for or on 
behalf FP&L. 

Please provide a copy of Mr. Shearman’s address entitled “How to Make Money in the 
Wires Business.” 

Re: Testimonv and Exhibits of M. Dewhurst 

74. With respect to page 3: 1-7, please provide a copy of the S&P issuance and any press 
release issued in response thereto by FPL. 

75. With respect to page 18:20 through 19: 3, please provide ail workpapers and related 
documents supporting or involved in the calculation discussed there. 

76. With respect to page 29: 18-23, please provide a copy of any direction that was provided 
by FPL to ABS Consulting including letters, memoranda, engagement documents, 
contracts and agreements. 

Re: Testimonv and Exhibits of Mark R. Bell 

77. Please provide a copy of the American Institute of Certified Public Accountant’s “Guide 
For Prospective Financial Infoxmation.” 
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78. Please produce all recalculations of computations referred to at page 9:23, including 
workpapers. 

79. Please provide a copy of the report referenced at page 12: 10 of the testimony of Mark R. 
Bell. 

80. Please provide all comparisons of forecasts to actual amounts for the years 1998. 1999 
and 2000. 

Re: Testimonv and Exhibits of Dr. Stuart J. McMenamin 

8 1. Please produce copies of all documents reviewed by Dr. J. Stuart McMenamin as part of 
the analysis discussed at page 8 5  through page IO: 13 of his testimony. 

82. Please produce all documents that support the assertion that computer equipment 
accounts for 5 percent or less of current electricity usage and that this will grow to 50 
percent of total use is not realistic set forth at page 12: 10-12 of Dr. McMenarnin’s 
testimony. 

Re: Testimonv and Exhibits of Michael Davis 

83. With respect to Document KMD-1, page 32 of 41, please provide all workpapers that 
support the interest rates set forth in items a through e .  

84. Please provide workpapers that support FPL’s discount rate for purposes of FAS 87 and 
FAS 106. Also please provide the discount rate survey of 20 corporate clients that FPL‘s 
actuaries used in relation to FAS 87 and FAS 106. 

Re: Testimonv and Exhibits of Steven E. Harris 

85.  

86. 

87. 

88. 

89. 

Please produce documentation for each computer model referenced in your testimony. 

Referring to Document SPH-1, page 19, please provide all data design standards and 
engineering judgments that were provided to EQE by FPL. 

Please provide the study that formed the basis for the discussion at page 37 of Document 
SPH- 1. 

Referring to Document SPH-I, page 38, please provide copies of the nuclear industry 
studies that provide the frequency and severity of nuclear accidents. 

Referring to Document SPH-1, page 40, please provide copies of the level 1 P R 4  studies 
referred to therein. 
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90. Please produce copies of each of the seven documents which are references set forth in 
Document SPH-1, page 44. 

Re: Testimonv and Exhibits of Samuel S. Waters 

91. 

92. 

93. 

94. 

95. 

Please provide a copy of the UPS agreement with the Southern Companies referred to at 
page 40, lines 1 through 2. 

Please provide a copy of all agreements conceming the ownership and power purchase 
agreements associated with the St. John’s River Power Park. 

Please provide copies of the short-term agreements referred to at page 40, lines 10 
through 12. 

Please produce all studies which evaluated the economics of repowering the Ft. Myers 
and/or Sanford units versus purchasing energy from independent power producers. 

Please state whether Document SSW-20 reflects FPL’s entire analysis of the cost of 
others constructing combined cycle plants during the period 1991 through 1999. If not, 
please produce a11 documents that show the costs of others building combined cycle 
plants during the relevant time period. 

Kenneth L. Wiseman 
Mark F. Sundback 
Andrews & Kurth L.L.P. 
170 1 Pennsylvania Avenue, N. W. 
Suite 300 Houston, Texas 77002-3090 

Andrews & Kurth L.L.P. 
600 Travis, Suite 4200 

Washington, D.C. 20006 
Ph. (202) 662-3030 F a .  (713) 220-4285 

Ph. (713) 220-4200 

Fax. (202) 662-2739 
Attomeys for the Hospitals and SFHHA 

February -, 2002 
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BEFORE THE FLORIDA PUBLIC SERVICE COMfr/iISSION 

In re: Review of the retail rates of 
Florida Power & Light Company 8 Dated Filed: February 5,2002 

§ Docket No.: 001148-E1 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the original of South Florida Hospital and Healthcare 

Association’s Eighth Set of Discovery Requests have been served by Federal Express to John T. 

Butler, Esquire, Steel, Hector & Davis, 200 South Biscayne BouIevard, Miami, Florida 33 13 1 on 

behalf of Florida Power and Light Company and that a true copy thereof has been furnished by 

U.S. mail this 5* day of February, 2002 to the following: 

Robert V. Elias, Esquire 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tal lahassee, Florida 3 2399-08 50 

John T. Butler, P.A. 
Steel Hector & Davis, LLP 
200 South Biscayne Boulevard, Suite 4000 
Miami, Florida 33 13 1 

R. Wade Litchfield 
Attorney 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 

Thomas A. C l o u d N .  Christopher Browder 
Gray, Harris & Robinson, P.A. 
Post Office Box 3068 
Orlando, Florida 32802-3068 

John W. McWhirter, Jr., Esquire 
Attorney for FIPUG 
Mc Whirter Reeves 
400 North Tampa Street, Suite 2450 
Tampa, Florida 33601-3350 

12 
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David L. Cruthirds, Esquire 
Attorney for Dynegy, Inc. 
1000 Louisiana Street, Suite 5800 
Houston, TX 77002-5050 

William G Walker, 111 
Vice President 
Florida Power & Light Company 
2 15 South Monroe Street, Suite 8 10 
Tallahassee, FL 3230 1 - 1859 

William Cochran Keating, IV, Esquire 
Staff Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tal lahas see, Florida 3 2 399-0 8 5 0 

Joseph A. McGlothlin, Esquire 
Vicki Gordon Kaufman, Esquire 
Attorneys for FIPUG 
Mc Whirter Reeves 
I17 S. Gadsden Street 
Tallahassee, Florida 32301 
Mr. Jack Shreve 
John Roger Howe 
Office of Public Counsel 
c/o The Florida Legislature 
1 I 1 West Madison Street, Room 8 I2 
Tallahassee, Florida 32399-1 400 

R. 11315 
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Michael B. Twomey, Esquire 
Post Ofice Box 5256 

- Tallahassee, Fiorida 323 14-5256 

Mark F. Sundback 
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BEFORE THE FLORIDA PURLIC SERVTCE COhfiiSSlON 

In re: Review of the retaii rates of 
Florida Power & Light 1 Dated: February t9,2C02 

1 Docket No. 001 148-E1 

Company. 1 
1 

FLORIDA POWER & LIGHT C'OMPAIYY'S 
OBJJXTIONS TO AND REQUESTS FOR CLARJFICATION OF 

SOUTH FLORIDA HOSPITAL AND HEALTHCARE ASSOCIATION'S 

AND REQUEST FOR DOCUMENTS (YOS. 65-99 
EIGHTH SET OF INTERROGATORIES (NOS. 75-139) 

Florida Power & Li&t Company ("FPL") hereby submits the following objections to and 

requests for clarification of the South Florida Hospital and Healthcare Association's Eighth Set 

of Tnterrogatories and Request to Produce (the '*SFH?TA Eight.!! Request"). 

1. Preliminary Nature of T h e  Objections 

The objections stated herein are preliminw in nature and are made at this time ir? 

compliance with the requirement of Order No. PSC-0 1-2 1 1 1 -PCO-EI that objections be s e n d  

clithin ten days of receipt of discovery requests. Should additional p;rounds for objection be 

discovered as FPL develops its response. Is'PL. mew= t!!e right 10 suppirment or modi@ its 

cbjections up to the time it serves its responses. Should FPL determine that a protective order is 

necessary regarding any of the requested infomiation. FPL reserves the right to file a nruliuii 

with [he Commission seeking such an order at the timc its response i s  due. 
- 

11. General Objections. 

FPL objects to each and every one of the interrogatories and requests for documents tnat 

calls for information protected by the attome).-clisnt privikge. the work product doctrine. the 

accountant-client privilege, the trade s t x x t  privilege, or any other applicrblc privilcge or 

protection afforded by law, whether sach privilege 0: protectior. appears ;It h e  tinre respn.se is 

R. 11318 



FPL incorporates by reference all of the foregoing general oGections into each of its 

specific objections set forth below as though stated therein. 

11. Specific Objections and Request for Clarification 

Interroeatorv Nos. 78 and 79. FPL objects that the time period covered by these 

interrogatories is unduly burdensome. and that information from the earlier portion of that time 

period is irrelevant and not reasonably calculated to lead to the discovery of admissible e1Tidence 

in this proceeding. The interrogatories ask FPL to identify certain insurance policy and payment 

infomation about Nuclear Electric Insurance Limited ("NEIL"). for each year in which FPL has 

been a member of NEIL. FPL joined NEIL in the early 1980s. SO the interrogatories are asking 

FPL for information spanning nearly twenty years. There is no wa>. that FPL's NEIL insurance 

coverage or its payments to or credits from NEIL over t\lrenty years ago could meaningfull!. 

affect the 2002 test year that is at issue in this docket. FPL will respond to Interrogatory Nos. 78 

and 79 for the period from 1998 to present. 

Interroeatorv Nos. 80 and 8 1. FPL objects that these interrogatories seek information 

that is irrelevant and not reasonably calculated to lead to the discovery of admissible evidence in 

this proceeding. They ask about FPL's position on NEIL's internal policies concerning the 

status of non-insured NEIL members with respect to future NEIL distributions. FPL has no 

authority to impose those positions on NEIL or other NEIL niembers. NEIL's management will 

follow whatever internal policies it believes best. sub-ject to NEIL's organizing documents and 

oversight by NEIL's collective membership as pi ovided in those organizing documents. 

Accordingly. one can only speculate as to how. if at all. FPL's positions on internal NEIL 

policies will affect NEIL's management decisions. And then one would have to speculate 

further on how NEIL's management decisions might affect FPL's entitlement to future 

8 
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* .  

distributions from NEIL member accounts. Finally. one would have To speculate yet a, (lain on 

how such distributions might affect FPL's tesr year results. which is the proper focus of this 

proceeding. That is far too tenuous a connection to justify discovery. 

Interrogatorv No. S3. FPL objects that this interrogatory seeks information that is 

irrelevant and not reasonably calculated to lead to the discovery of admissible ei*idence in this 

proceeding. It asks about how FPL-s member account balance with Nuclear Mutual Limited 

(--NML") was consolidated with FPL's NEIL member account when NML and NEIL merged. 

FPL can see no possible relevance of specifics about that consolidation to FPL's 2002 test year 

results. which is the proper focus of this proceeding. The member account consolidation was 

performed by NEIL. and the results of the consolidation are already reflected in FPL's member 

account balance. FPL will be providing information on its NEIL Capitalized .4ccount Balance 

for 1998 to present in response to Interrogatory No. 79. 

Interrogatonv Nos. 85- 1 39 (the "Witness Interromtories*-). In contrast to Interrogatory 

Nos. 75-84. which appear under a heading for "General Questions." the Witness Interrogatories 

all appear under headings that reference the direct testimony and eshibits of various FPL 

witnesses. Those headings. together with the nature of the Witness Interrogatories. suggest that 

the SFHHA intends them as discovery into the basis and siipport for die FPL witnesses' 

testimony. In iiiaiq- instances. the Witness 

Interrogatories seek analyses that have ]lot been performed. 01- data rhat have not been collected. 

in connection with the preparation of the FPL witnesses' testiniony. To the extent that they seek 

such analyses or data. FPL objects to the Witness Interrogatories as beyond the scope of proper 

discovery from witnesses. FPL will respond to the Witness Interrogatories based on analyses 

They will be answered from that perspective. 

9 

R. 11320 
Steel Hector & Davis LLP 



performed, and data collected. in connection with the preparatioG-of the FPL witnesses' 

testimony. 

Many of the Witness Interrogatories ask for "workpapers" (or similar documentation) 

supporting witnesses' testimony or analyses performed in connection with the testimony. This is 

more in the nature of a request for production than an interrogatory. Including copies of 

voluminous workpapers as part of the responses to the SFHHA's interrosatorjes that FPL sen'es 

would be burdensome. FPL will produce documents responsive to such interrogatories at the 

place and time that documents responsive to the requests for documents in the SFHHA Eighth 

Request are produced. 

Interxentorv No. 129. FPL objects that this interrogatory seeks information that is 

irrelevant and not reasonably calculated to lead to the discovery of admissible evidence in this 

proceeding. It further objects that responding to rhe interrogator!. would be unduly burdensome. 

The interrogatory seeks copies of RFPs issued by FPL to meet its reserve margin requirements 

and the responses that FPL received to those RFPs. FPL has issued two EWPs that would 

potentially be responsive to this interrogatory. but neither of them is property the subject of 

discovery in this proceeding. 

In 1989. FPL issued an WP for alternatives to its planned purchase of a share of the 

Scherer Unit 4 coal-fired plant from Georgia Power Company. FPL concluded that none of the 

responses to the 1989 RFP was as favorable as the Scherer Unit 4 purchase. which the 

Commission approved in Order No. 24 165 in Docket No. 900796-EI. FPL then proceeded with 

the Scherer Unit 4 purchase. consistent with the Commission's approval. Scherer Unit 4 costs 

are included in FPL,'s 2002 test year rate base and expenses; no costs associated with the 1989 

RFP are included in the test year. There is nothing further to consider about the I989 RFP in this 

10 
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proceeding. Locating and producins the 1989 RFP and responses the& would be burdensonie 

to FPL and would add no relevant information to this proceeding. 

In 2001, FPL issued an RFP for capacity that would help meet its reserve margin 

requirements in the 2005/2006 timeframe. and it received numerous responses to that RFP. 

Because the 2001 RFP is for generation capacit!. in the 2005i'2006 timeframe. FPL's 1002 test 

year includes nothing in rate base or expenses for that capacity. Therefore. the 2001 RFP is not 

relevant to this proceeding. Producing the documents that the SFHH,4 seeks \\auld be 

burdensome. both because of the wlunie of those documents and the need IO address 

confidentialit!. restrictions that affect niany of them. .4s with the 1989 RFP, this biirden \\-odd 

not be offset by any benefit in the form of adding relevant information to this proceeding. 

Interroeatorv No. 137. FPL d j e c t s  that this iiitsrrogatory seeks information that is 

irrelevant and not reasonably calculated to lead to the disco\ er!' of admissible e\*idence in this 

proceeding. The interrogatory asks for "offers FPL Iias received for it to purchase L W L V - ~ J '  from 

independent power projects . . I .'- (Emphasis added). FPL reco\.ers the energ!' cost of' purchased 

power through adjustment clauses. not base rates. Therefore. inforniation on energ! purchases 

would not be relevant to this proceeding. which is a rei*irlu nt' FPL's base rates hloi.eover. the 

interrogatory asks about all energ! -purchase offers F P t  has received sirice 1985. Energy 

purchases. by their nature. cannot satisfy capacity requirsmrnts. Therefore. the requested 

information would shed no light on FPL's power-supply planning decisions. 

Interrogatorv No. 139. This interrogatory asks FPL to state its anticipatcd reserve margin 

for the period from 2002 through 27 10. FPL expects that this last number i s  il t!.popphical 

error: it cannot imagine that the SFHHA would presuiiie to ask for reserve-maigin pi-qiections 

covering more than a century. FPI. assumes that the SFHH.4 inteiided to write *'20 10" and will 

1 1  
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respond for the period 2002 through 3010 unless and until the SFHFTk provides clarification 

o t h e nvi  s e, 

Request for Documents Nos. 66 and 67. FPL objects that these requests for docunwiits 

are overbroad and that responding to their full scope would be unduly burdelisonie. The seek 

essentially ever!r scrap of paper related to FPL-s dealings with NEIL. .And: in the case of 

Request for Production No. 67. the request not even limited to a finite time period. FPL's 

dealings with NEIL are relewnt to this proceeding. if at all. only to the extent that they relate to 

FPL's payment of premiums to. and receipt of credits from. NEIL. FPL 13 i l l  respond to Request 

for Documents Nos. 66 and 67 by proL'idin2 copies of its current NEIL policies. as well as 

inltoices and correspondence since January 1. 1998. related to the payment of' NEIL premiums 

and receipt of NEIL credits. 

Request for Documents No. 69. This request for documents is in  a section uitli ;I heading 

that reads "Re: Testimony and Exhibits of John G.  Shearinan:' H o w \ e r .  the request does not 

appear to be limited to Mr. Shearrnan. FPL will respond to Request to Produce No. 69 with 

respect to all FPL witnesses who have prefiled testimony. 

Request for Documents No. 85. This request for documents seeks "documentation'- for 

each computer model referenced in the testimony of Steven Ilarris. Neither FPL nor Mr. Harris 

knows what the SFHHA means by "documentation" of' conipirer models. The principal model 

relied upon by MI-. Harris is proprietary to him. Certain intbrmation about the model (C.X.. the 

model's computer code. and its operatins instructions) could be produced oii1) under 3 \er> 

tightly controlled confidentiality arrangement: other information might not require 

confidentiality protection at all. Before FPL can begin determining how to respond to Request 

for Documents No. 85. the SFHHA must clarify specificall! u -h t  soli of information I t  seeks. 

12 
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Respectful 11’ submitted. 

R. Wade Litchfield. Esq. 
Attorney 
Florida Power & Light Company 
700 Universe Boulevard Suite 3000 
Juno Beach. Florida 33408-0420 
Telephone: 561-691-7101 Telephone: -305-5 77-29>9 

Steel Hector & Davis LLP 
Attorneys for Florida Power i(: Light Compan!. 
200 South Biscaye Boule\*ard 

Miami. Florida 33 13 1-2398 

n 

John T. Butler. PA. 
Fla: Bar No.  283479 
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Lane Kollen 
Page 1 

BEFORE THE 

FLORIDA PUBLIC SERVICE COMMISSION 

Re: Review of the Retail Rates of 
Florida Power & Light Company 

Docket No. 001148-E1 1 
) 

DIRECT TESTIMONY OF LANE KOLLEN 

Q m  

A. 

Q- 

A. 

Q. 

I. QUALIFICATIONS AND SUMMARY 

Please state your name and business address. 

My name is Lane Kollen. My business address is J. Kennedy and Associates, Inc. 

("Kennedy and Associates"), 570 Colonial Park Drive, Suite 305, Roswell, Georgia 

30075. 

Wbat is your occupation and by whom are you employed? 

I am a utility rate and planning consultant holding the position of Vice President and 

Principal with the firm of Kennedy and Associates. 

Please describe your education and professional experience. 

R. 11327 
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Lane KuUen 
- Page 2 

I earned a Bachelor of Business Administration in Accounting degree from the 

University of Toledo. I also earned a Master of Business Administration degree from 

the University of Toledo. I am a Certified Public Accountant, with a practice license, 

and a Certified Management Accountant. 

I have been an active participant in the utility industry for more than twenty years, both 

as an employee and as a consultant. Since 1986, I have been a consultant with 

Kennedy and Associates, providing services to state government agencies and large 

consumers of utility services in the ratemaking, financial, tax, accounting, and 

management areas. From 1983 to 1986, I was a consultant with Energy Management 

Associates, providing services to investor and consumer owned utility companies. 

From 1978 to 1983, I was employed by The Toledo Edison Company in a series of 

positions encompassing accounting, tax, financial, and planning functions. 

I have appeared as an expert witness on accounting, finance, ratemaking, and planning 

issues before regulatory commissions and courts at the federal and state levels on more 

than one hundred occasions. I have developed and presented papers at various industry 

conferences on ratemaking, accounting, and tax issues. 1 have testified before the 

Florida Public Service Commission in Docket Nos. 870220-E1 (Florida Power Corp.), 

8800355-E1 (Florida Power & Light), 881602-EU and 890326-EU (City of 

Tallahassee), 8903 19-E1 (Florida Power & Light), 91 0840-PU (Generic Proceeding Re 

SFAS 106), 910890-E1 (Florida Power Corp.), and 920324-E1 (Tampa Electric 

R. 11328 
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Lane KolIeH 
- Page 3 

Company). My qualifications and regulatory appearances are further detailed in my 

Exh.-(LK- 1 )). 

On whose behalf are you testifying? 

I am testifying on behalf of the South Florida Hospital and Healthcare Association 

(“SFHHA”) 

What is the purpose of your testimony? 

The purpose of my testimony is to address several revenue requirement issues, 

including the revenue refimd included by the Company in the test year relating to the 

effects of the Rate Agreement in prior years; the special depreciation allowed pursuant 

to the Commission’s Order in Docket 990067-EI; further depreciation effects on the 

Company’s nuclear units of license renewals (life extensions) of 20 years; deferred 

pension debit included by the Company in working capital; storm damage expense, 

reserve, and funding; projected growth in operation and maintenance expense; 

capitalization structure. I also discuss matters associated with FPL’s capital additions. 

Please summarize your testimony. 

I recommend that the Commission reduce the Company’s revenue requirement by at 

least $475 million based upon the following adjustments. 
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Lane Kollen 
Page 4 

Remove the revenue refund due to the effects of the 1999 Rate 
Agreement. ($34.086 million reduction). 

Reduce depreciation expense to reflect Turkey Point 3 and 4 and St. 
Lucie 1 and 2 20-year service life extensions. ($77.485 million 
reduction). 

Amortize the special nuclear and fossil depreciation allowed 
pursuant to 1999 Rate Agreement over three years. ($53.574 million 
reduction). 

Remove the deferred pension debit included by the Company in 
working capital. ($62.873 million reduction). 

EIiminate increase in storm damage expense. ($30.3 15 million 
reduction) 

Reflect rate of retum based upon internal fhding of storm damage 
reserve treated as rate base reduction. ($3 1.099 million reduction). 

Reduce projected growth in operation and maintenance expense, 
excluding the proposed increase in storm damage expense from 
9.2% to 4.6%. ($47.432 million reduction). 

Adjust overall return for accumulated deferred income tax effects of 
rate base adjustments. ($34.140 million increase) 

Limit the common equity in the capitalization structure to 50%, 
quantified on a traditional basis. ($1 72.545 million reduction). 
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11. REFUND DUE TO RATE AGREEMENT 

Please describe how the Company has reflected its projection of the refund in the 

2002 test year related to the 1999 Rate Agreement. 

The Company has reflected a $34.086 million projection of the refund for prior years 

pursuant to the 1999 Rate Agreement as a permanent adjustment (reduction) to 

existing and ongoing base rate tariff levels. 

Should the Commission make an adjustment to remove this refund amount from 

test year operating income? 

Yes. This refund amount does not reflect a permanent adjustment to existing and 

ongoing base rate tariff levels. Test year operating income should reflect the existing 

and ongoing base rate tariff levels without refunds related to prior periods. As such, 

the projected $34.086 million r e b d  should be taken out of operating income on a pro 

fonna basis. 

Why is the refund not a permanent feature? 

The arrangement under the 1999 Rate Agreement expires in the spring of 2002. Thus 

the revenue-sharing threshold under which the refund will arise will not apply to 

revenue levels once the 1999 Rate Agreement is no longer effective. 
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111. DEPRECIATION AND AMORTIZATION 

Depreciation on Turkey Point 3 & 4 and St. Lucie 1 & 2 

Q* 

A. 

Q* 

A. 

Q* 

A. 

WAS192424.1 

What service life is reflected currently in the depreciation rates for the Turkey 

Point 3 and 4 and St. Lucie I and 2 nuclear units? 

The depreciation rates most recently authorized by the Commission for these nuclear 

units reflect service lives of 40 years. These service lives were based upon the 40-year 

terms of the initial NRC operating licenses for the units. 

Have there been recent changes in the expected service lives of the nuclear units? 

Yes. FPL has applied for 20 year operating license extensions for the two Turkey 

Point units and the two St. Lucie units. 

Has the NRC ever refused to extend the operating license for any nuclear unit to 

date? 

No. 
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Why should the Commission reflect the additional 20-year service lives of the 

units for depreciation expense purposes in this proceeding? 

First, absent any reliable documentation to the contrary, the Company clearly plans to 

operate these nuclear units for as long as it is physically and economically possible to 

do so. In fact, the Company cited such economic benefits to ratepayers as the rationale 

for applying for license extensions on the Turkey Point units. The Company stated in 

its 2000 Annual Report to Shareholders the following: 

To ensure that customers continue to receive the economic and 
environmental benefits provided by Turkey Point, FPL in 2000 
submitted an application to the Nuclear Regulatory Commission to 
extend the plant’s operating license an additional 20 years until 
2033. 

The Company has also prepared studies that demonstrate life extension is economic 

and will provide benefits to ratepayers. 

If the Company did not believe that extending the units’ lives through the license 

renewal process was physically possible and economically viable, based upon the facts 

currently known and knowable, then it would have been imprudent for it to incur the 

significant costs to extend the operating licenses. Thus, the best evidence of the 

service lives of these units is the Company’s current intent to continue to operate them 

for an additional 20 years beyond the initial license terms. 

25 
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Is there another reason to act on this issue in this rate case? 

Yes. If power prices are deregulated and the electric industry in Florida is restructured 

Second, the existing depreciation rates are excessive because they provide for rate 

recovery of the capital costs of the units over 40 year service lives rather than the 

expected 60-year service lives. The mismatch between service lives and recovery 

creates intergenerational inequities among ratepayers. The existing depreciation rates 

and the ratemaking process provide for current and futwe recovery of plant additions, 

including those that may be necessary to assure the continued operation of the plants 

throughout their initial 40 years service lives as well as the additional 20 years. 

Third, changing the depreciation rates will have a direct and immediate effect on the 

rates otherwise charged to ratepayers as the result of this proceeding. If the 

depreciation rates are changed subsequent to this proceeding, then the reduced expense 

will redound to the benefit of FPL’s parent company, FPL Group, unless and until base 

rates are again reset. If the Commission waits until the Company files another 

depreciation study, even assuming FPL reflects the service life extensions in that 

depreciation study, it is unlikely ratepayers will receive a direct and immediate rate 

reduction coinciding with the Commission’s adoption of new depreciation rates. 

21 without fixing this problem, FPL will experience a windfdl- in essence, twenty years’ 

22 use of large generating units with effectively no capital investment left. This will 

23 distort competition and means that ratepayers will have subsidized FPL unnecessarily. 
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Did the Georgia Public Service Commission recently approve a reduction in the 

depreciation rates for Hatch 1 and 2 and Vogtle 1 and 2 based upon Georgia 

Power Company’s application to extend the operating licenses for the Hatch units 

and its intent to do so for the Vogtle units? 

Yes. In December 2001, that Commission approved significantly lower depreciation 

rates for the Hatch 1 and 2 nuclear units reflecting 20-year operating life extensions. 

The decision was based upon then pending Georgia Power Company applications 

before the NRC for 20-year license renewals. In January 2002, the NRC approved the 

applications for Hatch 1 and 2, thereby renewing their operating licenses for an 

additional 20 years. 

In addition, the Georgia Public Service Commission approved depreciation rates that 

reflected 10-year service life extensions for the Vogtle 1 and 2 nuclear units. That 

decision was based upon Georgia Power Company’s stated intent to apply for 20-year 

license renewals on those units as soon as possible in accordance with the NRC’s 

procedurd schedule for such license renewals. 

Have you quantified the effect of extending the service lives by 20 years for 

Turkey Point 3 and 4 and S t .  Lucie 1 and 2? 

22 
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A. Yes. The effect is to reduce the Company’s MFR revenue requirement by $77.485 

million. This quantification reflects a reduction in depreciation expense of $83.000 

million and a related reduction in accumulated depreciation for the test year of $4 1 SO0 

million, but excluding the offsetting deferred tax effect reflected in the overall return 

applied to rate base. 

Amortization of Special Depreciation 

Q- 

A. 

Q* 

A. 

Q= 

WAS :92424.1 

Please describe the special depreciation authorized by the Commission in 

conjunction with its approval of a Stipulation and Settlement in Docket No. 

990067-EL 

FPL was authorized to record up to an additional $100 million annually, over a three- 

year period, in special depreciation to reduce its nuclear andor fossil production plant 

in service. The Company has recorded $170.250 million in such special depreciation. 

How has the Company reflected the special depreciation in its filing in this 

proceeding? 

The Company has reflected this special depreciation as a reduction to rate base in this 

proceeding, but has reflected no amortization of this amount in operating income. 

Should the Commission amortize the special depreciation amount to the benefit of 

ratepayers in this proceeding? 
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Yes. There is no valid reason for the Commission simply to perpetuate th is  temporary 

overrecovery only as a rate base reduction, and with no amortization, going forward. 

The Company was allowed to accumulate the special depreciation in lieu of rate 

reductions for excess earnings during the effective period of the 1999 Rate Agreement. 

The Company has reflected the full mount of this special depreciation as a rate base 

reduction in its filing in this proceeding. As such, there is no dispute as to whether the 

special depreciation is attributable to, and thus belongs to, the ratepayers. However, 

the Company's filing provides for no return of this overrecovery to ratepayers. 

The Commission ultimately will have to make a determination as to the disposition of 

this overrecovery, preferably in this docket. Unless the Commission acts to amortize 

this amount, then the special depreciation will result in an accumulated depreciation 

reserve that exceeds the cost of the Company's existing plant and projected 

dismantlement costs. Perhaps recognizing the inequities of a similar situation in a 

previous docket, the Commission authorized the amortization of another special 

depreciation amount over the remaining life of the underlying nuclear assets. 

What amortization period should the Commission utilize to return the special 

depreciation to ratepayers? 

A three-year amortization period would be appropriate. The special depreciation was 

recovered from ratepayers over the three-year term of the 1999 Rate Agreement. It 

should be returned over a comparable period. In this manner, it is more likely that the 

R. 11337 
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those ratepayers that paid the excess revenues for the special depreciation will be the 

beneficiaries of the return of those revenues. 

Have you quantified the effect on the revenue requirement of a three-year 

amortization of the special depreciation? 

Yes. A three-year amortization would reduce the revenue requirement by $53.574 

million. The amortization expense would be negative $56.750 million and rate base 

would increase by $28.375 million, assuming a uniform amortization throughout the 

test year, and excluding the offsetting deferred tax effect reflected in the overall return 

applied to rate base. 
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IV. DEFERRED PENSION DEBIT 

Please describe the deferred pension debit included by the Company in its cash 

working capital computation. 

The Company has included a deferred pension debit in working capital. This asset 

represents the cumulative effect of the Company’s net pension income (negative 

pension expense) since 1994 as detailed in its response to SFHHA Interrogatory #42, 

which I have replicated as my Exh.-(LK-2). 

Should the deferred pension debit be included in cash working capital as a 

conceptual matter? 

No. The inclusion of this asset in rate base would require ratepayers to pay a canying 

charge on an asset representing the cumulative effect of pension income amounts 

recognized and retained by FPL during the years 1994-2001. The benefits of the 

pension income during those years was not provided to ratepayers in the form of rate 

reductions. Instead, the rates in effect during those years, but for the limited reductions 

due to the 1999 Rate Agreement, reflected the recovery from ratepayers of positive 

pension expense based upon the test year levels in Docket No. 830465-EL Thus, the 

eIimination of the pension expense and the recognition of pension income were 

“savings” benefits retained by the Company’s shareholder, FPL Group. As such, any 

carrying costs on the deferred pension debit amount accumulated through 2001, 
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assuming there are any, should be attributed to FPL and its shareholder, and not to 

ratepayers. 

To the extent that pension income actually is flowed through to ratepayers, is it 

appropriate to reflect the related deferred pension debit in rate base? 

Yes. In the test year, the Company has reflected pension income in operating income. 

Thus, the average balance of the test year pension income should be reflected in rate 

base. 

Have you quantified the effect of removing the deferred pension debit from rate 

base? 

Yes. The removal of the deferred pension debit from rate base for the 1994-2001 

period results in a revenue requirement reduction of $62.873 million, excluding the 

offsetting deferred tax effect reflected in the overall return applied to rate base. 

17 
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V. STORM DAMAGE EXPENSE, RESERVE, AND FUNDING 

Please describe the Company’s request for storm damage expense and funding 

treatment. 

The Company has requested an increase in storm damage expense from the currently 

authorized level of $20.3 million to $50.3 million in conjunction with its request for an 

increase in the reserve level from $234 million to a target of $500 million. The 

Company has funded the storm damage reserve, which is managed by an FPL Group 

affiliate. As such, the large amount of reserve balance has not been utilized to reduce 

rate base in the Company’s filing, unlike the Company’s other reserve balances that are 

not funded and instead are utilized to reduce rate base. 

If the storm damage reserve baIance is not utilized to reduce rate base, then how 

are ratepayers compensated for the use of their money? 

Unfortunately, the Company’s filing reflects no compensation to ratepayers for the use 

of their money. There not only is no rate base reduction, there also i s  no reduction in 

the requested $50.3 million annual expense to reflect earnings on the trust fund the 

Company has established. 
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Under the traditional regulatory cost recovery model, are ratepayers 

compensated for their money either through a return offset on trust fund 

earnings or through a rate base reduction? 

Yes. The failure to reflect an earnings offset of any sort to the requested accrual is 

unlike the return (earnings) offset recognized in the quantifications of pension expense, 

postretirement benefits other than pensions expense, and decommissioning expense, all 

of which accumulate amounts in dedicated trust funds similar to the fimded reserve 

approach employed by FPL for storm damage expense. Other advances by ratepayers 

not included in trust funds are reflected as rate base reductions, including accumulated 

deferred income taxes. 

Should the Commission increase the storm damage expense amount? 

No. First, increasing the storm damage expense will only exacerbate the disconnect 

between expense accruals and actual costs. By virtue of the fact that there is already a 

substantial stonn reserve balance, the Company has been provided excessive storm 

damage expense recovery in prior years. Expense accruals have exceeded actual costs. 

Second, the Commission should reject the Company’s conclusory rationale that it is 

necessary to prepay storm damage costs in anticipation of a possible catastrophic loss 

exceeding the existing reserve level, and allow FPL to deprive ratepayers of time 
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value of their substantial funds. In effect., this rationale is no different than if the 

Company had requested that ratepayers prepay the costs of the various generating plant 

repowerings in which it is engaged. While such prepayments may result in lower 

financing costs for FPL, they result in higher costs to ratepayers through current rates 

and intergenerational inequities. 

In fact, the inequity of the intergenerational affect is driven home by information FPL 

produced in response to SFHHA in discovery. FPL’s response to SFHHA 

Lntenogatory No. 123 shows that for FPL’s Southeastern region, the number of years 

between expected occunences of hurricanes ranges from a low of 16 years for 

hurricanes at the SSI 3 level to 250 years for hurricanes at the SSI 5 level. For FPL’s 

western region, the number of years between expected occurrences of hurricanes 

ranges from a low of 30 years for SSI 1 hurricanes to over 500 years for SSI 5 

hurricanes. For FPL’s Northeastern region, the number of years between expected 

occurrences of hurricanes ranges from a low of 36 years for SSI 1 hurricanes to 500 

years for SSI 5 hurricanes. FPL’s interrogatory response providing this information is 

reproduced as my EA.- (LK- 3). Thus, the information FPL provided shows an 

expectation that if FPL’s proposal is approved, today’s ratepayers will be paying for 

storm damages that may not be suffered for generations to come. 

But what are the expected annual damages for hurricanes at each of the storm 

intensity levels (Le., SSI 1 through SSI 5)? 
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FPL has no analysis on that issue. See Exh. - (LK- 4) (FPL Interrogatory Response 

No. 124). 

Are there other reasons why the requested increase in the storm fund should be 

rejected ? 

Yes. The request for the additional $30 million in storm fund amounts seems to ignore 

federal and state funds available in the event of natural disasters and catastrophic 

losses. Such f h d s  would serve to reduce the costs associated with catastrophic losses. 

Additionally, there is no indication that the Company could not finance and 

subsequently recover from ratepayers any costs related to a catastrophic loss above and 

beyond existing reserve levels and government emergency assistance. To the contrary, 

the Company does have plans in place to finance such costs if such a catastrophic loss 

should occur. In addition, the Company historically has been able to recover its storm 

damages costs from ratepayers, even if the resewe temporarily is depleted or negative. 

Further, the Company’s request fails to incorporate earnings on the trust fund and is 

overstated for that reason alone. The Commission should incorporate earnings on the 

trust f h d  in order to determine the net accrual necessary. For example, if the 

Commission believes that a $40 million annual accrual is appropriate, then that amount 

should be reduced for the earnings on the trust fund. At a 10% rate of return, applied 

to the existing $234 million balance, the net expense requirement would be only $1 7 

million ($40 million less $23 million). 
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Is the Company’s approach to fund the storm damage reserve the most economic 

from the perspective of the ratepayers? 

No. First, the earnings of the trust fund apparently inure to the benefit of the 

Company, not ratepayers. Although the earnings on the trust fbnd are added to the 

trust fund balance, the existing and proposed expense accruals have not been reduced 

for trust fund earnings. 

Second, the trust fund earnings historically have been significantly below the 

Company’s last authorized and requested rates of return. In other words, ratepayers 

would be far better off if the Company utilized these prepayments to invest in piant 

and equipment by displacing other required financing and reflected the prepayments as 

a reduction to rate base similar to the Company’s other reserves. The trust fund has 

averaged an after tax return of only 4.5% over the last 5 years compared to its last 

authorized rate of return of 10.40% and its test year MFR rate of return in this 

proceeding of 8.97%. The average return earned by the Company on the storm damage 

trust fund over the last 5 years is detailed in the Compmy’s response to SFHHA 

Interrogatory ## N-38, a copy of which I have replicated as my Exh.-(LK-5) along 

with my computations of the average return over the last 5 years. 
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What would be the impact if the trust fund had earned an after tax rate of return 

comparable to that reflected in the MFR filing in this proceeding rather than the 

4.5% it actually earned? 

The trust fbnd balance would be in excess of $300 million for the test year, compared 

to the existing $234 million balance cited by the Company in its testimony. 

What would the trust fund’s balance be three years from now if that MFR-level 

return continued along with the historic pattern of withdrawals? 

Nearly $400 million. 

What is your recommendation regarding the Company’s funding of the storm 

damage reserve? 

I recommend that the Commission reflect the storm damage reserve as a rate base 

reduction in the same manner as it reflects other reserve amounts representing 

prepayments by ratepayers. This is the least cost financing option for ratepayers. If the 

Company dissolves the trust fund, then presumably it could utilize the funds to 

displace existing or future financing consistent with its overall rate of return 

requirements. 
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Should the Commission ensure that ratepayers are provided a return on their 

money provided to the Company for storm damage expenses in advance of the 

Company’s payments for such expenses, regardless of the level of storm damage 

expense authorized by the Commission in this proceeding? 

Yes. I recommend that the Commission reflect the retwn effects directly by utilizing 

the reserve balance as a reduction to rate base. Alternatively, the Commission could 

reflect the return as a reduction to the expense accrual that it otherwise finds to be 

appropriate. 

Have you quantified the effect of your recommendations on storm damage 

expense, reserve, and funding? 

Yes. The effects of my recommendations are to reduce the revenue requirement by 

$6 1.4 14 million. The revenue requirement effect includes a reduction in storm damage 

expense of $30.000 million, the increase sought by the Company, and reflects a rate 

base reduction for the Company’s $234 million reserve balance. 

19 

R. 11347 
WAs:92424.1 



1 

2 Q* 

3 

4 

5 A. 

6 

7 

8 

9 

10 

11 

12 

13 Q. 

14 

15 

16 A. 

17 

18 

19 

Lane Kollen 
Page 22 

VI. OPERATION AND MAINTENANCE EXPENSE 

Plcase describe the increase in O&M expense sought by the Company in this 

proceeding. 

The Company’s revenue requirement projection for 2002 includes an increase of 

$123.879 million (jurisdictional) in O&M expense for the test year over the MFR 

estimate of $1,021.91 1 million (jurisdictional) for 2001. The increase is $30.000 

million less once the Company’s requested increase in storm damage expense is 

removed. Nevertheless, the increase sought by the Company exceeds 12.12% 

including the increase to storm damage expense and 9.19% excluding the increase to 

storm damage expense. 

How does the Company’s request compare to the actual growth in O&M expense 

in prior years? 

The Company’s request is excessive compared to its actual experience. The following 

table provides a history of the Company’s O&M expenses and the annual percentage 

increase or decrease. 
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FLORIDA POWER dk LIGHT COMPANY 
NON-FUEL O&M EXPENSE 

%Million YO Chanpe 
1995 1,138 na 
1996 1,127 -0.99% 
1997 1,132 0.44% 
1998 1,163 2.74% 
1999 1,089 -6.36% 
2000 1,062 -2.48% 

Average YO Change - 1.33% 

In addition to reducing its O&M expense in absolute dollars, the Company has reduced 

its O&M expense on a cents per kWh basis for the last 1 1 consecutive years, a fact that 

it cites in support of its claim that it is focused on controlling its costs and improving 

its efficiencies. 

Historically, how does the Company’s actual O&M expense compare to its budget 

amounts? 

Historically, the Company’s actual O&M expense has been less than its budget 

amoun;;. In 2000, the Comptiy’s actual O&M expense was $999 million compared to 

budget (plan) of $1,034 million. In 1999, the Company’s actual O&M expense was 

$1,026 million compared to budget of $1,072 million. In 1 998, the Company’s O&M 

expense was $1,088 million compared to budget of $1,090 million. The Company 

provided these comparisons in response to SFHHA Interrogatory ## V-57, which I have 

replicated as my Exh.-(LK- 6) .  
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Did the Company revise its O&M expense downward in conjunction with its 

revision downward of revenues? 

No. Instead of a reduction in O&M compared to the Company’s budget for 2002, 

relied upon for its initial MFR filing, the Company claimed an increase in O&M of 

$22.640 million when it subsequently revised certain MFR schedules. 

Once again, the failure to reduce downward its O&M expense is a complete disconnect 

from reality, not only based upon FPL’s history, but also based upon business 

requirements in the unregulated world. First, FPL is focused on reducing its O&M 

expense per kWh, a statistic it cites in public forums as evidence of its excellent 

management. If projected sales are reduced and O&M expense is not, then the 

projected O&M expense per kWh will rise compared to the 11 prior years of 

reductions. 

Second, FPL should not be held to a lower standard of cost control in response to 

projected lower sales, but rather to a higher standard. It is only logical that if revenues 

are lower for purposes of the rate filing compared to the Company’s budget, then it 

also should be required to reflect commensurate reductions in its O&M expense for 

purposes of the rate filing compared to its budget. 
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Please respond to the claim by Company witness Mr. Sbearman that the 

Company will not be able to sustain its enviable historic reductions in O&M 

expense into 2002 and 2003 due to “inflation, aging assets, customer growth, and 

load growth. 

There is not a shred of logical support for such an assertion. First, inflation currently is 

nearly nonexistent. Second, the Company’s capital expenditures for new and 

replacement plant approximate 15% of its asset base every year. This is evidence of 

relatively new, and more likely, lower maintenance plant. Some of those capital 

expenditures undoubtedly were incurred to reduce O&M expense and are reflected in 

rate base. Ratepayers should be provided the full benefit of the related expense 

reductions. 

Third, customer growth and load growth obviously overlap quite a bit. As noted 

earlier, to the extent that such growth is projected to be lower, as reflected in the 

Company’s revised revenue forecast, then O&M expense should have been reduced as 

well, not increased. Finally, it should be noted that the Company voluntarily 

determined to increase its reserve margin from the Commission’s mandated 15% to 

20% and to accelerate its scheduled capacity additions and repowerings. Thus, at least 

to some extent, the related O&M expense also is discretionary. Presumably, the 

Company should recover such discretionary increased costs through higher interchange 

revenues, particularly given its projection of little or no growth in its customer base. 

23 
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Finally, the FPL Group 2000 Annual Report to Shareholders directly rebuts the 

substance of Mr. Shearman’s arguments in favor ofhigher O&M expense growth. The 

Company cites its ability actually to reduce O&M expense in the face of customer and 

load growth and describes the addition of significant generation capacity (new plant 

compared to the aging plant cited by Mr. Sheman).  The relevant excerpt from that 

Annual Report follows. 

Since 1990, when the company was restructured, FPL has driven 
down costs while achieving continuous improvements in virtually 
every area of its operations. At the same time, it has taken steps to 
meet the sharply increasing energy demands of a sewice area that 
continues to grow at a rapid pace. 

FPL’s customer base grew by 2.5% in 2000 to more than 3.8 
million. More new customers, 92,000, were added than in any year 
since 1990. In addition, energy usage per customer increased by 
nearly 2% over the previous year. 

h 2000, FPL reduced its operations and maintenance costs per 
kilowatt-hour for the tenth consecutive year. Since 1990,O&M 
costs have declined 40% - from 1.82 cents per kilowatt-hour to 1.09 
cents. During this time the company added more than 700,000 new 
customer accounts and increased its generating capacity by 24%. 

FPL’s cost reduction efforts have resulted in a more efficient and 
productive organization and enabled the company to hold down the 
price of its electricity to below the national average. 

FPL continues to achieve major improvements in such critical 
success areas as plant performance, electric reliability, and customer 
service. 

Thus, it appears that FPL does not share Mr. Shearman’s views regarding its ability to 

reduce O&M expense given the same factors cited in his testimony. 

34 
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Did Mr. Shearman investigate whether F’PL’s efforts to reduce costs during 1999- 

2001 caused costs to increase following ZOOl? 

No. Apparently he made no effort to determine whether that had occurred. Of come ,  

during the 1999-2001 period, FPL might retain all of the savings resulting from 

deferring costs. Mr. Shearman also did not investigate how FPL’s profits may have 

been increased during 1999-2001, due to such cost reductions. See my Exh.- (LK- 

7). 

In contrast, FPL had no assurance that it would retain any cost savings following 

March 3 1,2002, and any costs that could be deferred into that period could help justify 

higher rates. 

Are Mr. Shearman’s comparisons meaningful? 

Not really. He ignored many different variables between utilities that tend to affect 

costs and thus he is unable to make apples to apples comparisons. 

Did his various exhibits take into account varying ages of generation fleets, which 

would affect outage levels and O&M cost levels? 

NO. Exh. (LK-8). 

23 
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Did his various exhibits take into account the differences in types of generators, 

since (for instance) different types of nuclear reactors have different maintenance 

issues ? 

NO. E*.- (LK-9). 

What reasonably can be concluded regarding the Company’s projected growth in 

O&M expense given its historic O&M expense growth, and its public statements 

regarding controlling costs and improving efficiencies? 

The Company’s O&M expense projected for the test year is excessive. The 

Commission should look to history as a guide to the reasonable and necessary level of 

O&M expense and the Company’s ability to control the actual level of expense 

compared to the amounts reflected in its filing in this proceeding. 

What is your recommendation? 

Absent more definitive data or a more conclusive showing of actual O&M levels, I 

recommend that the Commission limit the growth in O&M expense for the test year to 

at most half of the Company’s projection, excluding the increase due to storm damage 

expense. This recommendation reflects a 4.60% increase in O&M expense compared 

to 2001, excluding the proposed increase in storm damage expense, still an 

exceptionally high level compared to recent experience of negative growth. 
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VII. CAPITALIZATION STRUCTURE 

Please describe the Company’s proposed capitalization structure. 

Lane Kulien 
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The Company has proposed the following capitalization structure computed on a 

financial statement basis, excluding accumulated deferred income taxes, which are 

included in capitalization only as a ratemaking convention in lieu of subtraction from 

rate base. 

FLORIDA POWER dk LIGHT COMPANY 
CAPITALIZATION STRUCTURE 

$Million %CaDital 

Long Term Debt 2,809 32.7% 

Short Term Debt 52 0.6% 

Preferred Stock 227 2.6% 

Common Equity 5,505 64.1% 

Total 8,593 100.0% 

Is the level of common equity included in the Company’s proposed capitalization 

structure excessive? 

Yes. It is excessive for an A rated utility coupled with the lower level of risk 

experienced by FPL as a regulated utility compared to FPL Group and its unregulated 

business activities. FPL’s bond ratings and investor risk perceptions are strongly 

influenced by FPL Group’s extensive unregulated business activities. This higher level 

of unregulated risk results in higher costs that should not burden FPL’s ratepayers. 
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What has Standard and Poor’s stated regarding the FPL Group unregulated 

activities risk and the effect on FPL? 

First, S&P rates utility debt on the basis of the parent company’s consolidated 

fundamentals, not solely on the utility company’s business and financial risk. S&P 

stated in a recent commentary posted on its website the following: 

wltilities that merge with other companies and invest outside the 
traditional regulated businesses will be rated on the basis of the 
qualitative and quantitative fundamentals of their consolidated 
entities. 

Second, prior to the downrating of FPL from AA- to A, S&P issued its rationale for the 

its negative creditwatch and stated the following in the wake of the announcement of 

the proposed FPL-Entergy merger. 

The ratings on Florida Power & Light Co., the utility operating 
company of FPL Group hc., are on Creditwatch with negative 
implications, reflecting FPL Group’s announced merger with lower- 
rated Entergy Corp. 

* * * *  
Despite the utility’s stellar financials, the consolidated entity is 
challenged to improve consolidated credit-protection measures as 
the fmn expands its portfolio of independent power projects. 

Florida Power & Light’s corporate credit rating is based on the 
financial and business risk profile analysis of the consolidated 
enterprise, derived by analyzing each individual core-operating unit. 
There are insufficient prescriptive regulatory measures to restrict 

cash flow from the utility to the parent. 

Florida Power & Light’s fust mortgage bonds are rated the same as 
the firm’s corporate credit rating. 
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h reviewing FPL and its affiliates, Standard & Poor’s noted FPL’s “buoyant cash 

flow” and “strong business profile” “tempered by the growing portfolio of higher-risk 

nonregdated investments, principally in independent power projects . . . . 9’ 

Particularly, in reviewing the growth plans of the FPL Group, the report stated that 

“Standard & Poor’s views the business risk profile of independent power producers at 

the high end of the risk spectrum . . . .” FPL Group’s energy marketing and trading 

operation was characterized as a “high-risk business segment.” 

More recently, Standard and Poor’s reiterated its concerns regarding the effect of the 

unregulated business activities on the entire FPL Group “family” of companies, which 

includes FPL. 

The IPP financing strategy and the amount of risk mitigation 
undertaken will be important to sustaining current ratings for the 
entire FPL family . . . Resolution of the Creditwatch listing is 
expected in the near fiture. Notably, FPL Group’s commitment to 
expand its nonregulated businesses, including its portfolio of IPPs, 
will challenge the firm to strengthen consolidated credit-protection 
measures to maintain the existing ratings profile. 

The Credit Watch listing was resolved in September 2001, and the effects of FPL’s 

nonutility spending were clear. 

Credit quality for Florida Power & Light Co., the utility operating 
company of FPL Group Inc., reflects the unit’s steady and reliable 
cash flow attributes, tempered by the parent’s growing portfolio of 
higher-risk, nonregulated investments, principally in independent 
power projects. 

Current ratings for FPL Group and its affiliates incorporate 
increasing business risk for the consolidated enterprise attributable 
to the growing nonregulated independent power producer (PP) 
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portfolio, regulatory challenges in Florida, an aggressive financing 
plan, and decIining credit protection measures . . . 

Florida Power & Light’s credit profile reflects an above-average 
business position . . . . 

Parent FPL Group’s portfolio of nonregulated electric power 
generation holdings is in severd regions, . . . . The potential for an 
economic downturn and the possibility of additional capacity 
coming on line in some of the regions that FPL Group has targeted 
highlight some of Standard & Poor’s concems . . . about this high- 
risk business line. 

Similarly, Moody’s also tied its concems regarding the debt ratings for the FPL Group 

companies, including FPL, to the risk associated with FPL Group’s unregulated 

business activities. 

[Glrowth strategies implemented by FPL Energy, an unregulated 
subsidiary of FPL Group, also increase pressure on the consolidated 
company’s credit profile. FPL Energy intends to finance and build 
6,000 mw of unregdated merchant generation by 2003. While most 
of these projects will eventually be financed with non-recourse debt, 
FPL Group Capital provides interim financing. The parent company 
guarantees the debt issued by FPL Capital which in turn creates 
pressure for all the rated entities within the consolidated group. 

Q. What are the Standard and Poor’s debt to total capitaIization guidelines for an A 

rating on utility debt? 

A. Standard and Poor’s guidelines for an A rating and a company business risk profile of 

4 (FPL’s rankings) range from 46Y0 to 50% debt to total capitalization. 
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1 Q. 

2 

3 recommendation? 

4 

5 A. 

6 

7 

What is the average capitalhation structure of the comparison group of A rated 

utilities utilized by Company witness Dr. Avera to develop his return on equity 

Dr. Avera computed the following average capitalization structure based upon his 

comparison group as of September 30,2001. 
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CAPITALIZATION STRUCTURE 
DR. AVERA COMPARISON GROUP 

Short Term Debt 2.1 Yo 

Long Term Debt 

Preferred Securities 

Common Equity 

Total 

42.5% 

5.4% 

50.0% 

~00.0% 

- 

Dr. Avera noted that the individual common equity ratios embodied in the average 

ranged from a low of 42.9% to a high of 59.9%. 

2 

3 

4 

5 

6 

7 Q. 

8 above? 

9 

What is Mr. Avera’s opinion of credit-rating agencies, such as those quoted 

10 A. 

11 

12 

“[Plerhaps the most objective guide to a utility’s overall investment is its bond rating” 

assigned by “independent rating agencies.” (Avera Direct, p. 47: 1 1-1 3). 
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Is that similar to the opinion held by FPL’s Mr. Dewhurst? 

Lane Kuilen 
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Yes. “Rating agencies, acting as independent risk assessors on behalf of investors 

generally, are an important source of evidence” of investors’ sentiments. Dewhurst 

Direct Testimony, p. 19: 18-22. 

What do the rating agencies think will be the outcome of this proceeding? 

“[TJhe market is expecting a rate cut” according to Justin McCann of Standard & 

Poor’s (Miami Herald, February 24,2002). 

Should ratepayers be required to subsidize FPL Group’s nonregulated business 

activities through a capitalization structure that reflects a “bulked-up” common 

equity level so that FPL Group, on a consolidated basis, had adequate credit 

protection? 

No. The unregulated business entities should provide the consolidated entity the 

necessary credit protections. It is inappropriate for the ratepayers to subsidize the FPL 

Group unregulated business activities through an excessive common equity level. 

Are there other factors that should be taken into account when assessing the 

appropriate level of equity capitalization for FPL? 

Yes. Approximately 45% of FPL’s total jurisdictional revenues are recovered by 

trackers, rather than through base rates. 
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Is there another factor warranting consideration? 

Yes. The timing, and perhaps to a lesser extent the scope, of FPL’s present ambitious 

construction program are in part within FPL’s control. FPL’s determination to agree to 

a 20% (in lieu of a 15%) reserve margin, and its desire to build its own generation 

capacity, obviously influence its capital needs. 

What is your recommendation regarding the appropriate capitalization structure 

for FPL as a regulated utility? 

I recommend the Commission adopt a capitalization structure of no more than 50% 

common equity and up to 50% debt, computed on a financial statement basis, 

excluding accumulated deferred income taxes and other Commission ratemaking 

adjustments. Once the determination is made regarding an appropriate financial 

statement capitalization structure, the Commission should adjust that structure for its 

various historic ratemaking adjustments, the largest of which is accumulated deferred 

income taxes. 

Have you quantified the return effects of the accumulated deferred income tax 

adjustments to capitalization and capitalization structure necessitated by your 

rate base adjustments? 
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Yes. The return effects of the prior rate base recommendations, excluding the effects 

of any further modifications to the capitalization structure quantified below, results in 

an increase to the revenue requirement of $34.140 million 

Have you quaxitifie6 the effect of your recommendation on the capitalization 

structure for FPL? 

Yes. This recommendation results in a reduction to the revenue requirement of 

$173.545 million. I have quantified this reduction to the revenue requirement as the 

difference between the Company’s proposed grossed up overall rate of return and that 

corresponding to my recommendation (based upon the averages cited in Dr. Avera’s 

testimony) times the rate base adjusted for the effects of the other adjustments that I 

have proposed. This adjustment is incremental to the previous adjustment for the 

return effects of the accumulated deferred income taxes. 
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VIII. SANFORD REPOWEFUNG 

Please describe the Sanford Repowering Project (the “Sanford Project” or the 

‘‘pro j ec t”). 

The Sanford Project involved inter alia converting two previously oil- and gas-fired 

units, at the Sanford site, to gas fired combined cycle units. 

Did FPL originally project that the project would be in-service by 2002? 

No. Originally FPL had scheduled the Sanford Project to be in-service after 2002. 

How did FPL evaluate the alternatives to repowering Sanford? 

When we asked that question, FPL initially provided a generic description of criteria it 

claims it evaluated in determining whether to repower Sanford. Subsequently, FPL 

provided additional infonnation. 

Did FPL compare the Sanford Repowering Project to a specific independent 

entity’s project? 

NO. 

R. 11364 



1 Q* 

2 

3 

4 A. 

5 

6 Qa 

7 

8 

9 A. 

10 

11 Q. 

12 

13 

14 A. 

15 

16 

17 

18 

19 

20 

21 

Lane Xolf en 
- Fagc 39 

Did FPL’s review of the Sanford Repowering Project use the cost which wilI be 

incurred to complete the project? 

No. 

Did FPL conduct an RFP or open season to solicit bids in lieu of building its own 

capacity? 

No, 

Mr. Waters discusses the Sanford Project in the context of the 1998 Ten Year Site 

Plan. What were the estimates of cost in 1998 for repowering Sanford Project? 

FPL furnished a March 1998 “Summary of Alternatives” involving repowering 

Sanford in 2002 or 2004. The analysis, stated in 1998 dollars, estimated that 

repowering two units would cost $441 million (including $48 million fort”ission 

expansion). 

Moreover, the analysis showed that net per-KW costs would be reduced if re-powering 

was completed in 2004 rather than 2002. (Exh. (LK -10)). 
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2 Q. 
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4 A. 

5 

Has the Sanford Project been successful from the FPL perspective? 

Evidently not. Even using FPL’s “Sanford Repowering Success Criteria,” which 

reflects the $622 miIlion estimate, the project is $75 million over budget. (Exh.- 

6 LK- 1 4)). 

7 

8 

WAs:92424.1 
R. 11367 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

I f  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. 

CONFIDENTIAL INFORMATION FOLLOWS 

Can you identify major causes of the cost overrun? 

[Confidential Information Intentionally Omitted] 
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[Confidential Information Intentionally Omitted] 

26 

27 END OF CONFIDENTIAL INFORMATION 

28 
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Has FPL changed when it anticipated incurring charges in connection with 

Sanford? 

Yes. In a document dated May 9, 2001 (Exh. (LK-15)), FPL compared its 

“current approved 5-year forecasts” of expenditures for the Sanford (and Fort Myers) 

project(s) to its most up-to-date forecast. The comparison showed that the May 2001 

forecast projects an increase in 2002 expenditures of $15 million, over what the then- 

current approved 5-year forecast had estimated, with reductions in expenditures shown 

in pre- and post-2002 periods. 

Prior to the construction report described above, and fdlowing changes in its 

original schedule, when did FPL project that the Sanford Project would be placed 

in-service? 

In 2002. 

What is the impact of FPL’s post-September 11,2001 estimates of consumption 

upon the need for capacity? 

FPL’s “2002 Alt. Forecast,” a post-September 1 1,200 I projection, reflects a decrease 

of about 3% in the projected 2005 total consumption by jurisdictional customers 
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compared to the pre-September 11,2002 FPL 2002 Budget Forecast (Exh. LK- 

IX. AFFILIATE RELATIONSHIPS 

Do you have concerm with FPL's interrelations with its affiliates? 

Yes. FPL is engaged in numerous transactions with its afiliates, including those 

involving millions of dollars but which are not subject to a written contract. See 

Exh. - (LK- 1 7). Unfortunately, FPL has resisted providing responsive information. 

Therefore, 1 reserve the opportunity to supplement this testimony when FPL has 

furnished adequate data. 

Does this complete your direct testimony? 

For now. 
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RESUME OF LANE KOLLEN, VICE PRESIDENT 
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1 
1 
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I 
IC 
I 
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I 
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University of Toledo, BBA 
Accounting 

University of' Toledo, MBA 

Certified Public Accountant (CPA) 

Certified Management Accountant (CMA) 

American Institute of Certified Pubiic Accountants 

Georgia Society of Certified Public Accountants 

Institute of Management Accountants 

More than twenty-five years of utility industry experience in the financial, rate, tax, and planning areas. 
Specialization in revenue requirements analyses, taxes, evaluation of rate and financial impacts of 
traditional and nontraditional ratemaking, utility mergerdacquisition diversification. Expertise in 
proprietary and nonproprietary software systems used by utilities for budgeting, rate case support and 
strategic and financial planning. 
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RESUME OF LANE KOLLEN, VICE PRESIDENT 

1986 to 
Present: i: Vice President and Principal. Responsible for utility 

stranded cost analysis, revenue requirements analysis, cash flow projections and solvency, 
financial and cash effects of traditional and nontraditional ratemaking, and research, 
speaking and writing on the effects of tax law changes. Testimony before Connecticut, 
Florida, Georgia, Indiana, Louisiana, Kentucky, Maine, Minnesota, North Carolina, Ohio, 
Pennsylvania, Tennessee, Texas, and West Virginia state regulatory commissions and the 
Federal Energy Regulatory Commission. 

1983 to 
1986: 

1976 to 
1983: 

-: Lead Consultant. 
Consulting in the areas of strategic and financial planning, traditional and nontraditional 
ratemaking, rate case support and testimony, diversification and generation expansion 
planning. Directed consulting and software development projects utilizing PROSCREEN 
II and ACUMEN proprietary software products. Utilized ACUMEN detailed corporate 
simulation system, PROSCREEN II strategic planning system and other custom developed 
software to support utility rate case filings including test year revenue requirements, rate 
base, operating income and pro-forma adjustments. Also utilized these software products 
for revenue simulation, budget preparation and cost-of-service analyses. 

The T-: Planning Supervisor. 
Responsible for financial planning activities including generation expansion planning, 
capital and expense budgeting, evaluation of tax law changes, rate case strategy and support 
and computerized financial modeling using proprietary and nonproprietary software 
products. Directed the modeling and evaluation of planning alternatives including: 

Rate phase-ins. 
Construction project cancellations and write-offs. 
Constmc t ion project delays. 
Capacity swaps. 
Financing alternatives. 
Competitive pricing for off-system sales. 
Sale/] ease backs. 
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RESUME OF LANE KOLLEN, VICE PRESIDENT 

Air Products and Chemicals, lnc. 
Airco Industrial Gases 
Alcan Aluminum 
Armco Advanced Materials Co. 
Amco Steel 
Bethlehem Steel 
Connecticut Industrial Energy Consumers 

Enron Gas Pipeline Company 
Florida Industria1 Power Users Group 
General Electric Company 
GPU Industrial Intervenors 
Indiana Industrial Group 

- ELCON 

Industrial Consumers for 

Industrial Energy Consumers - Ohio 
Kentucky Industrial Utility Consumers 
Kim berly-Clark 

Fair Utility Rates - Indiana 

Lehigh Valley Power Committee 
Maryland Industrial Group 
Multiple Intervenors (New York) 
National Southwire 
North Carolina lndustrial 
Energy Consumers 

Occidental Chemical Corporation 
Ohio Industrial Energy Consumers 
0 hio Manufacturers Association 
Philadelphia Area Industrial Energy 

PSI Industrial Group 
Smith Cogeneration 
Taconite Intervenors (Minnesota) 
West Penn Power Industrial Intervenors 
West Virginia Energy Users Group 
Westvaco Corporation 

Users Group 

Georgia Public Service Commission Staff 
Kentucky Attorney General's Ofice, Division of Consumer Protection 
Louisiana Public Service Commission Staff 
Maine Office of Public Advocate 
New York State Energy Ofice 
Office of Public Utility CounseI (Texas) 
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RESUME OF LANE KOLLEN, VICE PRESIDENT 1 

I 

Allegheny Power System 
Atlantic City Electric Company 
Carolina Power & Light Company 
Cleveland Electric Illuminating Company 
Delmarva Power & Light Company 
Duquesne Light Company 
General Public Utilities 
Georgia Power Company 
Middle South Services 
Nevada Power Company 
Niagara Mohawk Power Corporation 

Otter Tail Power Company 
Pacific Gas & Electric Company 
Public Service Electric & Gas 
Public Service of Oklahoma 
Rochester Gas and Electric 
Savannah Electric & Power Company 
Seminole Electric Cooperative 
Southern California Edison 
Talquin Electric Cooperative 
Tampa Electric 
Texas Utilities 
Toledo Edison Company 

I 
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Expert Testimony Appearances 
of 

Lane Kollen 
As of January 2002 

Date Case Jurisdict Party Utility Subject 

U-17282 LA Louisiana Public 
lntenm Service Commlssron 

Staff 

Gutf States 
Uiililies 

Cash revenue requre"k 
financial solvency. 

1 OB6 

111~16 

12/86 

1/87 

3187 

4187 

4187 

5187 

I 
I 
I 
I 
1 
t 

U-17282 LA Louisiana Public 
lntenm Service Commission 
Rebuttal Staff 

Gulf States 
Ulilrties 

Cash revenue requirements 
finanaal solvency. 

9513 KY Attomey General 
Drv. of Consumer 
Pmtecbon 

Bg Rivers 
Electric Corp. 

Revenue requirements 
accwnting adjustments 
finanaal workout plan. 

U-17282 LA Loulsiana Public 
lntenm 19th Judiaal Service Commission 

Distnct Ct staff 

Gulf States 
Utilities 

Cash revenue requirements, 
financial solvency. 

General WV West Virginia Energy 
Order 236 Users' Group 

Monongahela Power 
GO. 

Tax Reform Act of 1986. 

U-17282 LA Louisiana Public 
Prudence Service Co"lssion 

Staff 

Gutf States 
Utilrties 

Prudence of River Bend 1 ,  
economic anatyses, 
cancellation studies 

M-1OO NC North Carolina 
Sub 113 Industnaf Energy 

consumers 

Duke Power Co. Tax Refom Act of 1986. 

86-524-E- w West Virginia 
Energy Users' 
Group 

Monongahela Power 
co. 

Revenue requirements. 
Tax Reform Act of 1986. 

111 
R 
n 
I 
I 
I 
I 

5l87 U-17282 LA 
Case 
In Chef 

Louisiana Public 
Service Cmmtssion 
Staff 

Revenue reqummenk, 
River Bend 1 phase-rn plan, 
financial solvency. 

7187 U-17282 LA 
Case 
In Chi 
Surrebuttal 

Lwisiana PuMic 
%MIX Commission 
Staff 

GuK States 
U t i l i  

Revenue requirements 
River Bend I phassein plan, 
financial solvency 

Gulf States 
UiJlieS 

7/87 Ut7282 LA 
Prudence 
Sunebultal 

Lwlsiana Public 
SeMce Commission 
Staff 

Prudence of River Bend 1, 
economic analyses, 
cancellabon studies. 

J. KENNEDY AND ASSOCIATES, INC. 

R. 11377 
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1E 
I 

86524 wv West Virginia 
ESC Energy Users' 
Rebuttal Group 

Monongahela Pwer Revenue requirements, 
co. Tax Reform Ad of 1986. 

7187 

8/07 9885 KY Attomey General 
Drv. of Consumer 
Protectton 

Bg Rivers Electnc 
CW. 

Finanaal workout plan. 

8/87 E-DlYGR- MN 
87-223 

Tamnrte 
Intervenors 

Minnesota Power 8 
Lght Co. 

Revenue requirements, O&M 
expense, Tax Reform Act 
of 1986. 
Revenue requirements, O&M 
expense, Tax Reform Act 
of 1986. 

. .  

10187 870220-El FL Occidental 
Chemical Cop. 

Florida Power 
cop. 

11/87 

1 188 

874701 CT Conneckul Industrial 
Energy Consumers 

Conwcticut Lght 
8 Power Co. 

Tax Refom Act of 1986. 

U-17282 LA Loulsrana Public 
19th Judicial Service Commission 
Distnct Ct Staff 

Gutf States 
Utilibes 

Revenue requirements, 
R w r  Rend 1 phasecn plan, 
rate of retum 

2188 

2188 

9934 KY Kentucky Industrial 
Utilrty Customers 

Louisville Gas 
& Electric Co. 

Economics of Trimble County 
completm. 

10064 KY Kentucky tndustnal 
U t i l i  Customers 

Louisville Gas 
& Electric co. 

Revenue requirements, O&M 
expense, capital structure, 
excess deferred income taxes. I 

I 
I 
I 
1 
I 
I 
1 

51aa 

5188 

5\88 

6188 

10217 KY Alcan Aluminum 
National Southvnre 

Bg Rivers Electnc Financial workout plan. 
COT. 

M-87017 PA GPU Industrial 
-1 Cool Intervenors 

Metmpolrtan 
Edlson Co. 

Nonuh'ii generator deferred 
cost recovery. 

M-87017 PA GPU Industrial 
-2C005 Intervenors 

Pennsylvania 
Electnc Co. 

Nonutility generator deferred 
cost recovery. 

U-17282 IA Loulsrana Public 
19th Judicial Service Commission 
DistnctCt Sbff 

Gulf States 
Utrlities 

Prudence of River Bend 1 
economic analyses, 
cancellabon studies, 
financial modeling. 

J. KENNEDY AND ASSOCIATES, INC. 
R. 11378 
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PA GPU lndustnal 
Intervenors 

7/86 

7/08 

9/88 

M-87017- 
-1 Cool 
Rebuttal 

Ma701 7- 
-2cm 
Rebuttal 

88-05-25 

Melropoirtan 
Edson Co. 

Nwlutilrty generator deferred 
cost tecovery, SFAS No. 92 

PA GPU Industrial 
Intervenors 

Pennsylvania 
E l ~ b ~ c  Co. 

Nonutilrty generator deferred 
cast recovery, SFAS No. 92 

CT Connecbcut 
Industrial Energy 
Consumen 

C o n m a r t  Lght 
& Power Co. 

Excess deferred taxes. O&M 
expenses. 

9/88 10064 KY 
Reheanng 

Kentucky Industrial 
Util i i  Customers 

Loutsville Gas 
& Electric Co. 

Cleveland Elecrnc 
lllumindirg Co. 

Premature retirements, interest 
expense. 

10/88 88-170- OH 
EL-AIR 

Ohio industrial 
Energy Consumers 

Revenue requirements, phasein, 
excess deferred taxes, O&M 
expenses, financial 
considerat", workrrg capital. 

10188 88-171- OH 
EL-AIR 

Ohio Industrial 
Energy Consumers 

Toledo Edlson Co. Revenue requirements, phasein, 
excess deferred taxes, O&M 
expenses, finanaal 
Considerahom, working capital. 

10188 8800 FF 
355-El 

Florida lndustnal 
Power Users' Group 

Florida Power & 
Lght Co. 

Tax Reform Act of 1986, tax 
expenses, O&M expenses, 
pension expense (SFAS No. 87). 

10188 378011 GA Georgia Public 
SeMce Commission 
StaR 

Attanta Gas Lght 
c o  

Pension expense (SFAS No. 87). 

11/88 U-17282 LA 
Remand 

Louisiana Public 
Senrice Commrssion 
S M  

GuK States 
Utilrties 

Rate base exrlusion plan 
(SFAS No. 71) 

12/80 U-17970 LA Louisiana Public 
S e w  Cammisson 
Staff 

AT8T Communrcabons 
of South Central 
States 

Pension expense (SFAS No. 87). 

12188 U-17949 LA 
Rebuttal 

Louisiana Public 
Semce Commission 
Staff 

South Central 
Bell 

Compensated absences (SFAS No. 
43), pension expense (SFAS No. 
87), Pan' 32, inmme tax 
normabzabon. 

J. KENNEDY AND ASSOCIATES, INC. 
R. 11379 
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289 U-17282 LA 
Phase II 

Lousiana Publc 
S e w  Commission 
S M  

Gutf state 
U t i l i  

Revenue requirements, phaswn 
of R m  Bend 1, recovery of 
cancded plant 

TalquinlCity 
of Tallahassee 

6189 881602IU FL 
890328EU 

Talquin Electric 
Cooperatwe 

Economic analyses, incremental 
costof-servlce, average 
"er rates. 

Louisiana Public 
Service Commission 
staff 

AT&T Communications 
of South Central 
states 

7/89 U-17970 LA Pension expense (SFAS No. 87), 
compensated absences (SFAS No. 431, 
Part 32. 

-dental Chemical 
cop. 

Houston Lghting 
8 Power Co. 

Cancellation cost recovery, tax 
expense, revenue requirements. 

Georgia Public 
Servlce Commission 
staff 

Georgia Power Co. 8189 3840-U GA Promotional pracbces, 
adverhing, economic 
development 

Louisiana PuMic 
Service Commssion 
Staff 

9/89 U-17282 LA 
Phase II 
De!ailed 

Gulf States 
Utilities 

Revenue rquirements, detailed 
investgabon. 

10189 8880 TX Enron Gas Pipeline Texasdew Mexim 
Power Co. 

Texasdew Mexim 
Power Ca. 

Philadelphia 
Eiecbic Co. 

Deferred m u n b n g  treatment, 
saleneaseback. 

lot09 8928 TX Enron Gas 
Pipeline 

Revenue requirements, imputed 
caprtal structure, cash 
working caprtal. 
Revenue requirements. 10189 R-891364 PA Philadelphia Area 

InduslnaI Energy 
Users Group 

11/89 R891364 PA 
12/89 Surrebuttal 

(2 Filings) 

Philadelphia Area 
hdustnal Energy 
Users Group 

Philadelphia 
Electnc eo. 

Revenue requirements, 
saleneaseback. 

1/90 U-17282 LA 
Phase ll 
Detailed 
Rebuttal 

Louisiana PuMic 
SeMce Commtssion 
S M  

Gulf States 
U t i l i i  

Revenue requirements , 
detailed inveshgahon. 

J. KEN"NDY AND ASSOCIATES, INC. 
R. 11380 
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Lousiana Public 
Service Commission 
Staff 

Gulf States 
UtiheS 

Phasein of River Bend t, 
deregulated asset ptan. 

1190 

3190 

4190 

4/90 

9/90 

12/90 

3/91 

5/91 

9191 

9/91 

11/91 

U-17282 
Phase 111 

890319-El 

640319-EI 
Rebuttal 

U-17282 

90- 1 58 

U-17282 
Phase IV 

29327, 
et al. 

9945 

P-910511 
P-910512 

91-231 
I N C  

U-17282 

LA 

FL 

FL 

LA 
1 F  Judicial 
Distnd Ct 

KY 

LA 

NY 

TX 

PA 

wv 

LA 

f londa Pwer 
8 Lght Co. 

Florida Power 
8 Light Co. 

Gulf States 
Utilhes 

OBM expenses, Tax Reform 
Act of 1986. 

Fionda Industrial 
Power Users Group 

OW expenses. Tax Reform 
A b  of 1986. 

Florida lndustnal 
Power Users Group 

Louisiana Public 
Service Commission 
Staff 

Fuel dause, gain on sale 
of utilrty assets. 

Louisville Gas 8 
Electnc Co. 

Revenue requirements , pmt-test 
year addttons, forecasted test 
year. 

Kentucky tndustrial 
Ubllty Customers 

Lousiana Public 
SeMce Commission 
Staff 

Gulf States 
Utilltres 

Revenue requirements. 

Muttiple 
Intervenors 

Niagara Mohawk 
Power Cop. 

Incentive regulatron. 

1 
I 
I 
1 
I 
I 
I 
I 

OAce of Public 
Utility Counsel 
of Texas 

El Paso Electnc 
co. 

Financial modeling, economic 
analyses, prudence of Palo 
Verde 3. 

Allegheny Ludlum Cop., 
Armw Advanced Materials 
Co., The West Penn Power 
lndustnal Users’ Group 

West Penn Power Co. Recovery of CAAA mts, 
least cast finanang 

West Mrginia Energy 
Users Group 

Monongahela Power 
co. 

Recovery of CAAA costs, least 
cost financing. 

Louisiana Public 
Service Commlssion 
Staff 

Gulf States 
Utilities 

Asset impairment, deregulated 
asset plan, revenue requrre- 
menk. 

J. KENNEDY AND ASSOCIATES, INC. 
R. 11381 
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12/91 91410- OH Air Products and 
EL-AIR Chemicals, Inc., 

Annm Steel Co., 
General Electric Co., 
tndwtrial Energy 
Consumers 

Cinannati Gas Revenue requirements, phasern 
& E M c  Co. plan. 

12191 10200 TX 

5/92 910890-Et FL 

office of Pubtic 
Utility Counsel 
of Texas 

TexasNew Mexico Financial integnty, strategic 
Power GI planning, ddined business 

affiliabons. 

Ocadental Chemical 
cop. 

Florida Power Corp. Revenue requirements, O&M expense, 
pension expense, WEB expense, 
fwsil dunantling, nuclear 
dmmmlssroning . 

8/92 Rag22314 PA GPU Industrial 
Intervenors 

Meboopolitan Edson lncenbve regutation, perfomance 
co rewards, purchasd power mk, 

OPE8 expense. 

9192 92-043 KY 

9/92 920324-El FL 

Kentucky Industrial 
Utility Consumers 

Generic Proceeding WEB expense. 

OPE6 expense. 

OPE3 expense 

OPEB expense. 

OPE6 expense. 

Merger. 

OPEB expense 

OPEB expense. 

Florida Industrial 
Power Usen' Group 

Tampa Electnc Co. 

9192 39348 IN 

9192 9 1 O W U  FL 

9192 39314 IN 

11192 u-19904 LA 

Indiana Industrial 
Group 

Genenc Proceeding 

Florida tndustnal 
Power Users' Group 

Genenc Proceeding 

lndustnal Consumers 
for Fair U t i l i  Rates 

Indiana Michigan 
Power Co 

Louisiana Public 
SeMce Commission 
Staff 

Gulf States 
UtilitresEnterg y 
cop. 

11192 a w  MD westvam Corp., 
Eastalm Aluminum Co 

Potomac Edlron Co. 

11/92 92-1715 OH 
AUCOI 

Ohio Manufacturers 
Assouation 

Genenc Proceeding 

J. KENNEDY AND ASSOCIATES, WC. 
R. 11382 
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West Penn Pwer Co. 12192 R40922378 PA A t ”  Advanced 
Materials Co., 
The W P P  lndustnal 
Intervenors 

Incenbve regulabon, 
performance rewards, 
purchased power nsk, 
OPEB expense. 

1m2 u-19949 LA Louisiana Public 
SeMce Co”rssion 
Staff 

South Central Bell Affiliate iraansxl~ons, 
cost allmbons, merger. 

12192 R-00922479 PA Philadefphia Area 
Industrial Energy 
Users’ Group 

Philadetphia 
Electric Co 

WEB expense. 

1/93 8487 MD Maryland lndusbial 
Group 

flabmore Gas L 
Electric Co., 
Bethlehem Steel Cop. 

OPEB expense, deferred 
fuel, CWlP in rate base 

1/93 39498 IN PSI Industrial Group PSI Energy, Inc. Refunds due to over- 
collecbon of taxes on 
Marble Hill cancellabon. 

Connecticut Industnal 
Energy Consumers 

Connectiart Lght 
& Power Co. 

Gutf Stafes 
UtiJitiesEntergy 

OPEB expense. 

3/93 u-19904 LA 
(Sure bvttal) 

Louisiana Public 
Semce Commission 
Staff 

Merger. 

COP 

Afhliate transadons, fuel. 3/93 93-07 OH 
EL-EFC 

Ohio lndustnal 
Energy Consumers 

Ohio Power Co. 

3193 EC92- FERC 
21000 
ER92406400 

Louisiana Public 
Service Commission 
S M  

Gulf States 
UtilieslEnterg y 

Merger. 

brp. 

4/93 92-1464- OH 
EL-AIR 

Air Products 
A m  Steel 
Indusbial Energy 
CanSUmerS 

Cinannati Gas & 
Electnc Co. 

Revenue requirements , 
phase-tn plan. 

4193 EC92- FERC 
21000 
ER92806-000 
(Rebuttal) 

Louistana Public 
Setvice Commission 
Staff 

Gulf States 
Uti lMnteqy 

Merger 

cw. 

J. KENNEDY AND ASSOCLATES, RYC. 
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931 13 KY Kentucky lndwlnal 
Utility Customers 

Kentucky U t i t i  Fuel dause and coal contract 
refund. 

9/93 

Big Rlvers Electric 
Corp. 

Dlsatlowances and resMubon for 
excessive fuel costs, illegal and 
improper payments, recovery of mine 
dwure costs. 

9/93 92490, KY 
92490A, 
9 0 - 3 W  

Kentucky Industrial 
Utilrty Customers and 
Kentucky Attorney 
General 

Cajun Electric Power 
Cooperabve 

Revenue requirements, debt 
restruetunng agreement, River Bend 
cost w v e r y .  

10193 U-17735 iA Louisiana Public 
Service Commission 
Staff 

1/94 U-20647 LA Louisiana Public 
SeMce Commwion 
Staff 

Gutf States 
Utilities Co. 

Audit and investigation into fuel 
clause costs. 

Gulf States 
Utilities 

Nuclear and fossil untt 
performance. fuel costs, 
fuel ctause pimples and 
guidelines. 

4/94 U-20647 LA 
(Surrebuttal) 

Louisiana Public 
Service Commission 
Staff 

5/94 

9194 

U-20178 LA Louisiana Power 8 
Lght Co. 

Louisiana Public 
S e w  Commission 
staff 

Planning and quantrfication issues 
of least cost integrated resource 
plan. 

u-19904 L4 
Initial Post- 
Merger Eamings 
Review 

Louisiana PuMi 
S e w  Commission 
Staff 

Gulf States 
Utilhes co. 

River Bend phasein plan, 
deregulated asset plan. capital 
structure, other revenue 
requirement issues. 

Cajun Electnc 
Pwrer Cooperatrve 

9/94 

10194 

10194 

U-17735 LA Louisiana Public 
Senrice Commission 
staff 

G8T cooperative ratemaking 
policies, exclusion of River Bend, 
other revenue requirement issues. I 

I 
I 
I 
I 
I 

Georgia Public 
Service Commission 
Staff 

Southern Bell 
Telephone Co 

tncenhe rate plan, earnings 
r e m .  

525811 GA Georgia Public 
Senrice Commssion 
staff 

Southem Bell 
Telephone Co. 

Ahematwe regulabon, cost 
allocabon. 

J. KENNEDY AND ASSOCIATES, INC. 
R. 11384 
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Louisiana Public 
SeMce Commission 
Staff 

Gutf States 
Utilities co. 

River Bend phasein plan, 
deregulated asset plan. capltal 
sbuudure, other revenue 
requirement issues. 

u-19904 LA 
lnihal Post- 
Merger Eamings 

11194 

11/94 

4t95 

6195 

6/95 

1 O M  

10195 

11195 

11t95 

12195 

Reww 
(Rebuttal) 

U-17735 
(Rebuttal) 

R00943271 

3905-11 

u-19904 
(Direct) 

954261 4 

U-21485 
(Direct) 

u-19904 
(Sumebuttall 

u-21485 

Cajun Electric 
Power Coopemhe 

LA 

PA 

G4 

LA 

TN 

LA 

LA 

LA 

Louisiana Pubic 
Semce Commtssion 
Staff 

G&T amperathe ratemakrng policy, 
exdusion of River Bend. other 
revenue requirement issues. 

PPgl lndustnal 
Customer Alliance 

Pennsylvania Power 
& Lght CO. 

Revenue requirements. Fossil 
dsmantling, nudear 
decommissioning. 

Georgia Public 
Service Commlssion 

Southem Bell 
Telephone Co. 

Incentive regulatjon, affiliate 
b'ansactions, revenue requirements, 
rate refund. 

Louisiana Public 
SeMce Commission 

Gutf States 
Utilities co. 

Gas, coal, nuclear fuel cosk, 
contract prudence, baseffuel 
realgnment 

Tennessee offlce of 
Ute Attomy General 
Consumer Advocate 

BellSouth 
Telecommunicabons, 
Inc. 

Affiliate transacbons. 

Loulsiana Pubiic 
SeMce Commission 

Gulf States 
Utllrbes co. 

Nuclear O&M, River Bend phaswn 
plan, basdfuel realignment. NOL 
and AttMin asset deferred taxes, 
other revenue requirement issues. 

Louisiana Public 
S e m  Comission 

Gutf States 
Utilibes co. 
Divlsion 

Gas, coal, nuclear fuel axk, 
contra3 prudence, basehe1 
realignment. 

Loulsiana Public 
Service Cwnmrsslon 

Gutf States 
Utilities co. 

Nudear O&M, River Bend phase-in 
plan, baseduel realgnment, NOL 
and AttMin asset deferred taxes, 
other revenue requirement issues. 

(Supplemental Direct) 

(Surrebuttal) 
U-21485 

J. KENNEDY AND ASSOCIATES, INC. 
R. 11385 
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I 
I 
I 
I 
I 
I 
I 
I 

95-299- 
EL-AIR 
95300- 
EL-AIR 

PUC No. 
14967 

95-4851cs 

8725 

U-22092 
u-22092 
(Surrebuttal) 

OH Industial Energy 
consumers 

The Toledo E d w n  Co. 
The Cleveland 
E!abic 
Ilbminalirg Co. 

Competition, asset wrrteoffs and 
revaluabn, O&M expense, other 
revenue requirement ssues. 

1/96 

2/96 

5196 

7196 

9/36 
11/96 

TX office of Public 
Utility Counsel 

Cenbl Power & 
Lght 

Nudear decommissioning. 

NM city of Las cruces El Paso Ei&c Co. Sbaanded cost recovery, 
munapalization. 

MD The Maryiand 
Industrial Group 
and Redland 
Genstar, Inc. 

Batbmore Gas 
8 Elecbic Co., 
Potomac Electric 
Power Co. and 
Constellabon Energy 
Corp. 

Merger sanngs, tracking mechanism, 
eamings shanng plan, revenue 
requirement sues. 

LA Louisiana Public 
Sewice Commission 
Staff 

Entergy Gulf 
States, Inc. 

River Bend phase-in plan, baselfuel 
realignment, NOL and AttMin asset 
deferred taxes, other revenue 
requirement issues, allocation of 
regulatedlnonregulated costs. 

10196 96-327 KY Kentucky Industnal 
U t i l i  Customers, Inc. 

Bg Rivers 
Electnc Corp. 

Enwronmental surcharge 
recoverable costs 

2197 R-00973877 PA Philadelphia Area 
Industrial Energy 
Users Grwp 

PECO Energy Co. Stranded cost recovery, regulatory 
assets and tiabilibes, intangible 
trans~on charge, revenue 
requirements. 

Kentucky Power Co. 3/97 96489 KY Kentucky lndustnal 
Utility Customers, Inc. 

Environmental surcharge rec-verable 
costs, system agreements, 
allowance inventory, 
junsdicbonal allocation. 

6/97 TO-97-397 MO MCI Telecommunications Southwestem Bell 
Corp., IN., MClmetro Telephone Co. 
A#;ess Transmtssion 
Services, Inc. 

Price cap reguiaton, 
revenue rquirements. rate 
of tetum. 

J. KENNEDY AND ASSOCIATES, INC. 
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6/97 R00973953 PA Philadelphia Area 
Industrial Energy 
Users Group 

PECO Energy Co. Restructuring, deregulabon, 
Sbaanded costs, regulatory 
assets, liabilrks, nuclear 
and fossil decommisstoning. 

7/97 R40973954 PA PPBL Industrial 
Customer Alliance 

Pennsylvania Power Restructuring, deregulation, 
8 Cght Co. stranded casts, regulatory 

assets, liabilities, nuclear 
and fwsil decommissioning. 

I 
I 
I 
I 
I 

7/97 U-22092 LA Louisiana Public 
SeMce Commtssion 
Staff 

Entergy Guli 
States, Inc. 

Depreciation rates and 
methodologies, River Bend 
phase-in plan. 

8197 97-300 KY Kentucky Industrial 
Utility Customers, Inc. 

Louisville Gas 
8 Electric Co. and 
Kentucky Uti l~es 
co. 

Merger policy, mst savings, 
surcredi shanng mechanism, 
revenue requirements, 
rate of retum 

8/97 R-73954 PA PPBL Industrial 
(Surrebuttal) Customer Alliance 

Pennsylvania Power 
8 Lght Co. 

Restructuring, deregulation, 
stranded costs, regulatory 
assets, liabilities, nuclear 
and fossil decommissioning. 

10197 97-204 KY Alan Aluminum Coy. 
Southwire Co. 

Bg Rivers 
E l h c  Cow 

Restructuring, revenue 
requirements, reasonableness 

10B7 R-974008 PA Metmpolrtan Edison 
Industrial Users 
Group 

Metropalrtan 
Edison Co 

Rwtructunng, deregulabon, 
shnded costs, regulatory 
assets, liabilities, nuclear 
and fossil decommissioning, 
revenue requirements. 

10197 R-974009 PA Penelec Industrial 
Customer Alliance 

Penns ytvania 
Electric Co. 

Restructuring, deregulabon, 
stranded costs, regulatory 
assets, liabilibes, nuclear 
and fossil decommissioning 
revenue requiremenk. 

11/97 97-204 KY Alan Aluminum Corp. 
(Rebuttal) Southwire Co 

Bg Rivers 
Elecbic Corp. 

Restnrctunng, revenue 
requirements, reasonableness 
of rates. cost allocation. 

J. KENNEDY AND ASSOCIATES, INC. 
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11/97 U-22491 LA Louisiana Public Entergy Gulf Allocation of regulated and 
SeMce Commission states, Inc. nonregulated costs, other 

revenue requirement issues. 

11/97 RUCl973953 PA Philadelphia Area 
(Surrebuttal) lndustnal Energy 

Users Group 

11/97 R-973981 PA West Penn Power 
Industrial lntetvenors 

11/97 R-974104 PA Duquesne Indusbial 
Intervenors 

12/97 R-973981 PA West Penn Power 
(Surrebuttal) lndustnal Intervenors 

1Zt97 R-974104 PA Duquesne Industrial 
(Surrebuttal) Intervenors 

1/98 U-22491 LA Louisiana Public 
(Surrebuttal) Servlce Commission 

Staff 

2198 8774 MD WeStVacO 

PECO Energy Co. Resbuuctunng, deregulation, 
stranded costs, regulatory 
assets, liabilities, nudear 
and fossil dea"ssioning 

West Penn 
Power Co 

Duquesne Lg ht Co. 

West Penn 
Power Co. 

Duquesne Lghl Co. 

Entergy Gutf 
States, Inc. 

Potomac Edrson Co. 

Reshctunng, deregulation, 
stranded costs, regulatory 
assets, habilrties, fossil 
decommissioning, revenue 
requirements, securihzation. 

Resbuctunng, deregufaon, 
stranded costs, regulatory 
assets, liabilities, nuclear 
and fossil decommissioning, 
revenue requirements, 
securihzation. 

Restructuring, deregulatron, 
stranded costs, regulatory 
assets, liabilities, fossil 
decommissioning, revenue 
requirements. 

Ressbucturing, dereguiabon. 
stranded costs, regulatory 
assets, liabilities, nuclear 
and fossil dmmmissroning, 
revenue requirements, 
securitrzaton. 

Altocation of regulated and 
nonregulated costs, 
other revenue 
requirement ssues. 

Merger of Duquesne, AE, customer 
safeguards, savlngs shanng. 

J. KENNEDY AND ASSOCIATES, INC. 
R. 11388 
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Expert Testimony Appearances 
of 

Lane Kollen 
As of January 2002 

Date Case Jurisdict Party Utility Subject 

U-22092 LA 
(Allocated 
Stranded Cost Issues) 

Louisiana Public 
Servlce Commission 
Staff 

Entegy Gulf 
States, Inc. 

Atlanta Gas 
Lght Co. 

Restructuring, stranded mts, 
regulatory assets, securrtrzatton, 
regulatory mQabon. 

3/98 

3/98 

3/90 

1 OB8 

10198 

1 OB8 

11198 

12198 

12198 

1199 

8390-U GA Georgia Natural 
Gas Group, 
Georgia Textile 
Manufacturers Assoc 

Rsstructuring, unbundling, 
stranded costs, incenbve 
regulation, revenue 
requirements. 

Loucsiana Public 
Service Commission 
Sbff 

Entergy Gutf 
States, Inc. 

11-22092 LA 
(Allocated 
Stranded Cost Issues) 

Restructunng, stranded costs, 
regulatory assets, secunbzabon, 
regulatory “ation. 

(Surrebuttal) 

97-596 

9355u 

U-17735 

U-23327 

U-23358 
(DIM)  

98-57? 

98-1 047 

Bangor H y d n  
Electnc Co. 

ME 

GA 

LA 

LA 

LA 

ME 

CT 

Maine office of the 
Public Advocate 

Resstruucturing , unbundling, stranded 
costs, T&D revenue requirements. 

Georgia Public SeMce 
Commrssion Adversary Staff 

Georgia Power Co. Affiliate transactrons. 

Louisiana Public 
SeMce Commission 
Staff 

Cajun Electric 
Power Cooperative 

G&T cooperative ratemaking 
policy, other revenue requirement 
ISSUES. 

Louisiana Public 
Setvice Commission 
Staff 

SWEPCO, CSW and 
AEP 

Merger policy, savings shanng 
mechanism, affiliate transamon 
condittons. 

Louisiana Public 
Senrice Commission 
staff 

Entegy Gutf 
States, Inc. 

Allccatton of regulated and 
nonrqulaled costs, tax issues, 
and other revenue requirement 
tssUeS. 

Maine office of 
Public Advocate 

Maine Public 
Service Co. 

Restructuring, unbundling, 
stranded cost T&D revenue 
requirements. 

Connecticut Industrial 
Energy Consumers 

Untted Illumnattng 
co. 

Stranded costs, investment tax 
credits, accumulated deferred 
income taxes, excess deferred 
income taxes. 

J. KENNEDY AND ASSOCIATES, INC. 
R. 11389 
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Expert Testimony Appearances 
of 

Lane Kollen 
As of January 2002 

Date Case Jurisdict Party utility Subject 

Louisiana Public 
Serwce Commission 
Staff 

Entergy Gutf 
States, Inc. 

Allocation of regulated and 
nonregulated costs, tax lssue5, 
and other revenue requirement 
issues. 

3/99 U-23358 
(Surrebuttal) 

98-474 

98426 

99482 

99083 

U-23358 
(Supplemental 
S u ne bultal) 

9943-04 

99-02-05 

98426 
99482 

LA 

KY 

KY 

KY 

KY 

LA 

CT 

CT 

KY 

Louisville Gas 
and Electric Co. 

Revenue requirements, altemabve 
fwms of regulahon. 

3199 Kentucky Industrial 
U t i l i  Customers 

Revenue requirements, attemative 
forms of regulabon. 

3/99 Kentucky lndustnal 
Utility Customers 

Kentucky Utilities 
co. 

Louisville Gas 
and Electric Co. 

Revenue requirements. 3/99 Kentucky lndustnal 
Utility ClJstOmers 

3/99 Revenue requirements. Kentucky Industrial 
Utility Customers 

Kentucky Utifiities 
co. 

Entergy Gutf 
States, Inc. 

4199 Louisiana Public 
Service Commission 
Staff 

Allocation of regulated and 
nonregulated ewts, tax ~ssues, 
and other revenue requirement 
IssUeS. 

United Illuminating 
co. 

Connecbcut Industrial 
Energy Consumers 
mechanisms. 

Regulatory asseis and liabilibes, 
strand& costs, recovery 

4/99 

Conn&mt lndusbial 
Utilrty Customers 
mechanisms. 

Connecbcut Light 
and Power Co. 

Regulatory assets and liabilities 
stranded costs, recovery 

4/99 

Kentucky lndustnal 
U t i l i  customers 

Louisville Gas 
and Elecbic ro. 

Revenue requirements. 

Revenue requirements. 

5199 

(Addrbonal Direct) 

98474 KY 
99083 
(Addrbonal 
Direct) 

Kentucky lndustnal 
Utilrty Customers 

Kentucky Utilities 
co. 

5199 

98426 KY 
9a474 
(Response to 
Amended Appltcabons) 

Kentucky lndustnal 
Utility customers 
Kentucky Ubllbes co. 

Louisville Gas 
and Electric Co. and 

Attemative regdabon. 5m 

J. KENNEDY AND ASSOCIATES, INC. 
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Expert Testimony Appearances 
of 

Lane Kollen 
As of January 2002 

Date Case Jurisdict Party Utility Subject 

6/99 97-596 ME Maine office of 
Public Advocate 

Bangor Hydm 
Eiectnc Co. 

Request for acaxlntmg 
order regarding electric 
industry restnrctunng costs. 

Entergy Gutf 
States, Inc. 

6/99 U-23358 LA Louisiana Public 
Public Service Comm 
S M  

Affiliate transacbons, 
cost allocabons. 

Stranded costs, regulatory 
assets, tax effects of 
asset divestme. 

7199 99-03-35 CT Connecticut 
tndustial Energy 
Consumers 

United Illuminabng 
co. 

Southwestem Electric 
Power Co., Central 
and South West Corp, 
and American Electric 
Power Co. 

7/99 U-23327 LA Lousrana Public 
Sewice Commission 
Staff 

Merger Settlement 
Sbpulabon. 

7f99 97-596 ME 
(Surrebuttal) 

Maine Office of 
Public Advocate 

Bangor Hydro- 
E l m c  Co. 

Restructuring, unbundling, stranded 
cost, T8D revenue requirements. 

Monongahela Power, 
Potomac Edrson, 
Appalachian Power, 
Wheeling Power 

7/99 98-0452- Wa 
E-GI 

West Virginia Energy 
Users Group 

Regulatory assets and 
Iiabiiihes. 

8199 98-5’7 ME 
(Sumebuttal) 

Maine office of 
Public Advocate 

Maine Public 
SeMW co 

Restructunng, unbundling. 
stranded costs, T&D revenue 
requirements 

8199 98426 KY 
99-082 
(Rebuttal) 

Kentucky Industrial 
U t i l i  Customers 

Kentucky Ublibes 
co. 

Revenue requirements. 

8/99 98474 KY 
98.083 
(Rebuttal) 

Lousville Gas 
and Electnc Co. and 

Kentucky Industial 

Kentucky U611tres Co 
Ut i l i  Customers 

Altemahve forms of regulahon. 

8/99 98-0452- WVa 
EGI 
(Rebultal) 

West Virginia Energy 
Users Group 

Monongahela Power, 
Potctmac Edison, 
Appalachian Power, 
Wheeling Power 

Regulatory assets and 
Iiabilihes. 

J. KENNEDY AND ASSOCIATES, INC. 
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Expert Testimony Appearances 
of 

Lane Kollen 
As of January 2002 

Date Case Jurisdict Party Utility Subject 

l O j 9 9  U-24182 LA Louisiana Public Entergy Gulf 
Service Commission States, Inc. 
StafT 

(DIM)  
Allocation of regulated and 
nonregulated costs, affiliate 
traansacbons, tax Issues, 
and other revenue requirement 
LssUeS.  

11199 21527 TX Dallas+tWorth 
Hosprbl Counal and 
Coalition of tndependent 
Colieges and Unrversibes 

TXU Electric Resbuctunng, stranded 
costs, taxes, secumation. 

Louisiana Public 
Service Commission 
Staff 

11B9 U-23358 LA 
Surrebuttal 
Affiliate 
Transacbons Revlew 

Entergy Gutf 
States, Inc. 

Service company affiliate 
ttansacbon costs. 

First Energy (Cleveland 
Electnc Illuminabng, regulatory assets, liabiltes. 
Toledo Edison) 

Historical review, stranded costs, Greater Cleveland 
Growth Associaban 

04m 99-1212-EL-ETPOH 
99-1 213-ELATA 
99-12IML-AAM 

01KK) U-24182 LA 
(Surrebuttal) 

Louisiana Public 
Service Commission 
Staff 

Entergy Gulf Allmat~on of regulated and 
States, Inc nonregutated costs, affiliate 

bansacttons, tax issues, 
and other revenue requirement 
issues. 

05/00 U-24182 L4 
(Supplemental Direct) 

Louisiana Public 
SeMce Commission 
staff 

Entergy Gulf 
States, Inc. 

Affiliate expense 
proforma adjustments 

05/00 A-1 10550F0147 PA Philadelphia Area 
Industrial Energy 
Users Group 

PECO Energy Merger between PECO and Unicorn. 

07100 22344 TX The DallasCort Worth 
Hospnal Council and The 

Statmde Genenc 
Pma%edlng 

Escalation of OBM expenses for 
unbundled T&D revenue requirements 
In pmjecled test year. 

Coalition of Independent 
Colleges and Unwembw 

o8/00 u-24064 LA Louisiana Public 
SeMce Cammssion 
Staff 

CLECO Affiliate transadon pnung ratemaking 
pnnciplw, subsidizabon of nonreguiated 
affiliates, ratemaking adjustments. 

J. KEMYEDY AND ASSOCIATES, INC. 
R. 11392 
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Expert Testimony Appearances 
of 

Lane Kollen 
As of January 2002 

Date Case Jurisdict Party utirtty Subject 

11100 

10100 

11/00 

12/00 

Olio1 

01101 

01101 

01x31 

02101 

PUC 22350 
SOAH 473-00 

TX The Dallas-Ft Worth TXU E W c  Co Restnrctunng, T&D revenue 
-1015 Hosprtal Counal and requirements, mrtrgabon, 

The Coalition of 
Independent Colleges 
And Unrversibes 

regulatory assets and Iiabilhes 

R-00974104 PA Duquesne Indwtnal 
(Affidavit) lntenrenors 

Duquesne Ltght CO. Final accounbng for stranded 
casts, induding treatment of 
auction proceebs, taxes, caprtal 
costs, Wchback mts, and 
ex= pension funding. I 

8 
1 
8 
8 

P#001837 
R-00974008 
P ” 8  
R-74009 

Metropdrtan Edison 
Industnal Users Group 
Penek lndustnal 
Customer Alliance 

Metropolltan Edison Co. 
Pennsytvania Elecbic Co. 

Final a#x>unbng for stranded costs, 
induding treatment of aucbon proceeds, 
taxes, regulatory assets and 
liabiliies. transaction costs 

SWEPCO U-21453, LA 
U-20925, U-22092 
(Surrebuttal) 

Louisiana Public 
S e w  Gommlssion 
Staff 

Stranded costs, regulatory assets. 

Louisiana Public 
Service Commission 
Staff 

Entergy Gutf 
States, Inc. 

U-24993 
(Direct) 

Allocation of regulated and 
nonregulated costs. tax ISSUES, 
and other revenue requtrement 
ISSUK. 

U-21453, U-20925 
and U-22092 
(Subdocket B) 
{Surrebuttal) 

Louisiana Public 
Service Commwion 
SW 

Entergy Gulf 
States, Inc.. 

industry restructuring, business 
separabon plan, organizatron 
sheture, hold harmless 
cond~ons, financing. 

Louisvilie Gas 
8 Electric co. 

CaseNo. KY 
2W386 

Kentucky Industrial 
U t i l i  Customers, Inc 

Recovery of envlronmental costs, 
surcharge mechantsm 

I 
I 
I 
I 
I 
I 

CaseNo. KY 
zoo0439 

Kentucky Indus~al 
Utility Customers, Inc. 

Recwery 01 environmental costs, 
surcharge mechanism. 

A-1 103OOFOO95 PA Met-Ed lndustnal 
A- l  lo4ooFOO4O Users Group 

Penelec Industrial 
Customer Alliance 

GPU, Inc. 
FirstEnergy 

Merger, sawngs, reliability. 

~ ~~~ 

J. KENNEDY AND ASSOCIATES, INC. 
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I 
I 

8 
I 
I 

I 
I 
I 
I 
I 
t 
I 

Docket No. 001 148-E1 
L. Kollen Exhibit No. -(LE;-]) 

Resume and Expert Testimony Appearances 
Page 22 of22 

Expert Testimony Appearances 

Lane Kollen 
As of January 2002 

Of 

Date Case Jurisdict Party Utility Subject 

0310 1 

04 101 

04 io1 

05 lo1 

07/01 

10101 

11101 

PMXK)l&O PA Met-Ed Industrial Metropdrtan Edison Recovery of costs due to 
P-00001861 Users Group Co and Pennsytvania pmwder of last resort obigation. 

Penelec Industrial E m c  co. 
Customer Allrance 

U-21453, LA Louisiana Public Entergy Gulf 
U -20925, PuMc Service Comm. States, Inc. 
U-22092 Staff 
(Subdocket B) 
Settlement Term Sheet 

U-21453, LA 
U-20925, 
u-22092 
(Subdocket 8) 
Contestd Issues 

U-21453, LA 
U-20925, 
U-22092 
(Subdocket B) 
Contested Issues 
Transmission and Distibuhon 
(Rebuttal) 

Louisiana Public Entergy Gulf 
Public Service Comm States, Inc. 
Staff 

Louisiana Public Entergy Gulf 
Public S e m  Comm Staies, Inc. 
Staff 

U-21453, LA Louisiana Public Entergy Gull 
U-20925, Public Senrice Comm States, Inc. 
U-22092 staff 
(Subdocket B) 
Transmission and Distribubon Term Sheet 

Business separabon plan: 
settlement agreement on overall plan struefure. 

Business separation plan: 
agreemenk, hold harmless wndibons, 
separations methodology. 

Business separabon plan: 
agreements, hold harmless conditions, 
Separabons methodology. 

Business separabon plan: settlement 
agreement on T&D ~ssues, agreements 
necessary to implement T&D separations, 
hold harmless conditions, sepamons 
methodology. 

14ooo-u GA Georgia Public Georgia Power Co. R e w  requirements, Rate Plan, fuel 
&M& Commission clause recovery. 
Adversary Sbfl 

14311U GA Georgia Public Atlanta Gas Llght Co. Revenue requirements 
Service Commission 
Adversary Staff 

J. KENNEDY AND ASSOCIATES, INC. 
R. 11394 
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Q* 
Rcfm to MFR Schedule 8-26 page 1 lines 15-27 regarding the adoption and changcs 
accounting for pcnsion expcnx. Piuse  pmvidc 0 schedule dcraihg the history of the m d  
e o n  asset included in account 186.190, including trny 0ffSerting a ~ ~ ~ u l d  dcfcnrd income 
tax B~OUII~S by FERC acoount. For each year, CommcDCing with 1993, citcd as the ytar in which 
this change was impltmtnted, through 2002, provide the begkhg balance of the prepaid 
-ion incmscs or a for tbe year, and the ending bdmcc. Reconcile the in- 
or - for cach year to tht C~rnpany’s pension CX~CISC for that m e  year. 
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Response ta SFHA Intcmgatory No. 123 

Region ss1z SSI 3 SSI 4 SSI 5 
I 

2.1% 0 49b negligible Westem (Manatee through Collier) 3.3% 2.0% 

Southeastern (DacWBrmuarcVPalm 4.8% 5.3% 6.3% 2.4% -. 0.4% 

Northeastem (Martm and nonh) 2.8% 2.0% 1.6% 0.5% 0.2% 

Beach) 

Florida Power 8s Light Compan! 
Docket So. 0011#-EI 
S W  Eightb Set of Interrogatories 
Interrogatoqr No. 123 
Page 1 of 1 

02!* 
0.4% 
0.5"/0 
1.69b 
2.0°/0 
2.1 */o 
2.4% 

Q- 
Re: Testimonv and Exhibits of Steven E. Harris 

(Yea=) . 
500 
250 
200 
63 
50 
48 
42 

W t h  respect to humcanes at levels ss 1 through SS 5 ,  please stare the probability of each 
occumng dunns the year. Please also state the number of years between expected occurrences at 
e3ch humcane level. 

A. 
Refer to Document SPH-1 Section 1 1 ,  Reference 1. The following tabie of likelihood of landfall 
IS provided: 

Table 2 

ANKUAL PROBABILITY OF LANDFALLING STORMS 

The recurrence interval for the storm landfail probabilities provided in Table 2 above is: 

Annual I Recurrence 1 

2.8% 
3.3% 
4.8% 

I I 16 6.3% 1 

R. 11397 
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W k e t  NO. 00 1 148-El 
L. Kollcn Exhibit No. - (LK-4) 
Response b SFHA Intcxmgatory No. 124 

Florida Power 8 Light Compan! 
Docket No. 001148-EI 
SFK4 Eighth Set of Interrogatories 
Interrogator?. No. 124 
Page 1 of 1 

Q- 
Re: Testimonv and Exhibits of Steven E. Harris 

Separately for humcane levels SS 1 through SS 5 ,  please cakulate exceedencc probabilities in 
the form of Table 9-2. 

A. 
These analyses were not performed as part of the study. 

R. 11398 
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- Docket No. 001 148-E1 
L. Kollen Exhibit No. (LK-5) 
Stonn Damage Fund Reserve - Actual and Projected 

- 

A, 

wlal 
1996 

1997 

1998 
1999 

2000 
2001 

Pro jcctcd 
000 (Actual 1 

2001 tal 
2002 

20,300 10 ,840  
20,300 1 2 , 4 S 9  
20,300 9 , 4 S 1  

20,300 9 , O t S  
20,300 118 388 

d G  f b  ! d =  
d 

20,300 9,596 

50,300 10,221 

1,117 

27,554 
67,824 

I f ,  566 
27,208 

221,214 
251,267 
256,472 

218,399 
230,208 
234,687 

230,208 

(bt 260,101 

(b) 320,625 

1 , 3 3 3  222,577 
1,177 252,415 

2,116 2 s .  sse 
(2,820)  215,579 
(1,076) 229,132 

640 235,328 
- -  f .  .. -* 5 1 

(1 ,076)  229,132 
1,399 261,504 

1,399 322,025 

(a) five months actual, seven months projected 

(b) the number and costs of storms arc too unptcdictablt to pmi~ct. 

Scc MFR C-9 (account 924) for tbc jurisdictional fuor applicable to the annual txpcnsc accrual. 
sct MFR B-7 for the jurisdictional fMor applicable to the ruewe balance. Note the storm and 
property damage m e  is a funded ruewe which is exclukd h m  rate bssc (SCC MFR B4). 

R. 11399 



Docket NO. 001 148-E1 
L. K o h  Exhibit No. - ( L K 4 )  

-- Operating E- - Budgaed and Actual 

Florida Power 6 Light Campmy 
Daclcct No. 00114SE1 
SFHA Flfth stt or Intcrrogotorirr 
Xntcfiogatory No. SI 
Pagelof1 

Q- 
Piease cornpare your operating budget by year established in advance for fiscal years 1998.1999, 
2000 and 2001 with the actual results of operations experienced during such respective periods. 

A 

Expenses: 
Fuel and Purchased Power 
Base O&M 
Depreciation and Amortiration 
TaxeS 
Other, primarily interest 

1998 

S 2,175 S 224-4 
1,088 1,090 
1.249 1,078 
952 945 
266 293 

S 5.750 S 5.650 

- 
Actual - 

($ in millions) 
2001 - 1999 2000 7 

Plan Actual - Actual Plan Actual ptan - 
$ 2,232 S 2,191 S 2,511 S 2,253 S S - 

1,026 1,072 999 1,034 - 
989 1,263 975 
959 928 975 
233 -246 256 255 

5 5,439 S 5,700 S 5.716 S 5,434 S - s - 
(Actuals - Babka) 
(Plan - Beilhart) 

The infomtion requested for 2001 is confidential and will be made available for inspection at 
FPCs General Offices at 9250 West Flaget Street, Miami, Florida 33174 during normal 
business hours pursuant to a mutually satisfactory confidentiality agreement or protective order. 

R. 11400 
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L)WKCt NO. 00 I 1415-Cl 
L. Kollcn Exhibit No. - (LK-7) 

hmgamry  Nos. 98 & 99 

Florida Power & Light Compan? 
Docket No. 001 148-El 
SFHA Eighth Set o f  Interrogatories 
lnterrogatory No. 99 
Page I of 1 

Rtspnse to SFHA 

Page 2 of 2 
- - 

0. 
Re: Testimony and Exhibits of John G. Shearman 

Please quantify in Mr. Shearman's opinion the amount of increase in net profits that FPL enjoved 
during the period 1999- April 1, 2002 as a result of FPL's lower costs and eficiency 
enhancements. Please provide your workpapers and supporting documents and describe how you 
went about calculating the amount. 

A. 
FPL objects to this interrogatory as it seeks analyses that have not been performed. or data that 
have not been collected with the preparation of the FPL witnesses' testimony. 

R. 1 1402 
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ml 

New Gemtation Ntemstrveg 
r 

16 17 18 19 
I 

Alte m at ives: 4mPc 4 o o P c  200 sc soOCC-F* 

G ~ e e n W  Martin Exist Silm-W G r m f i M  
1. cn- 1998 L 

PemriVEnflab(mnths) - 36 30 g 24 
Construction Phase (mOrrth.5) 30 27 6 24 

t 1210 s - s  - s  1.200 
S 226,600 S 224.000 S 42.059 S 1 2 0 . m  
t 1 0 4 , m  s 104.m s 6.333 b 44.m 

t 331310, 5 328,000 S 48,402 5 165.200 

0 Land 
E Malenats 
F L a b o r &  Equrpmerrl 
G TotalDirectCost 
H ConstruclionIndire3~ s - d  - $  - t  
I trcenslng S 6.000 S S.So0 S a s  3 200 
J P@+?clSuppod S 4 2 2 0  $ 3.616 $ 1.090 L 2.700 
K Contingemy S ;0,657 $ 8.799 f 249 $ 6.844 
1 TotallndiredCost S 20.877 S 17.915 1 S 1.139 s 12.744 

346 
374 

I 

L 

I 

I R P98RO.XL 

(LK- 10) 

I a 
s 1.440 s - s  - s  
I 7 m  S 6.224 S - s  
$ 8.642 S 6.494 L * s  780 
I 61.93!! S 42.643 S - s  1.365 
$ 37.944 8 06.265 L 17.620 s 9o.w 

60005014 R. 11406 
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SUMMARY OF GENERATION ALTERNATIVES L. Kollm Exhibit No. - (LK- 1 C 
COST AND COMPETKION TEAM w o r d  

v Net wbr 75F Capability (mw) 

II 
JJ 
UK 
U 
MM 

-L 
Year5 
Y a l 4  
Y e u 3  
Year2 
Yeaf 1 

7.61 Q 

1.5% 

537 '  

2.10 
0.585 

s 
t 
s 2 . w  
S 17,256 

s 59,704 
f 138.845 

+276 
From MSC 
lrmemenbl 

s 59,14a 

lo-= l.zl ;sg S H  Q -82 
0.620 1 .m 1.611 

2.10 1 .co 2.00 # 

I 1 I 

1 .o 
1.0% 

R. 11407 6000509 5 
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L. Kolltn Exhibit No. - (LK- 10: 
Sanford Comparisons 
Page 7 of 17 

COST AND COMPETTTION TEAM 
IRP 1997 

- 

Z 
AA 
8B 
CC 

F Labor 6 Eauioment 1 5  17.696 I S  10110 

' G Toral Direct Cost I S 76.431 1 5  63.033 
H I Cc"ruclion Indirects 1 5  1.911 1 s  2.043 

Heal Rate b t M  75F 50% 8.417 
Equiv. Avail. YO 95% 
Scfied Outage (w) 1.6 
Eouiv Forced Otrtaae 2-00,: 

I - 1  (Lensing 
J Proled Support 

8.512 
96% 
1.3 

1.5% 

N ISIKW Net Wnter 5 580 1 $ 363 

0 1 ~ u e l  mansion 5 - I $  

7,429 7.429 1 8.500 10.384 10.384 
96% 95% 95% 97% 97!! 
1.3 1.6 1.6 1 .o 1 .o 

1.5% 2 .Q% 2.0% 1 .PA 1 .PA 

a I 10 

NN 

00 

PP 
W 
RR 

Repower Repower 

PSN 3 PFM-1 

24 30 
21 24 

I 
zT5zs~EzEE2m 

V. NOTFS; 5 92.169 
Net M W  change (summer) +135 

From NSC 
Incremental 

1 CT 
Coding Exrsbng 
SCR's no 
Ba&-Up Fuel Adder S 1.500 

Equipment vB4.3 

. -  
- 5  5 95,151 1 5  

f 138.845 
+276 

s m i 3 2  I s 29.853 
S 113.283 1 5 130.588 

f 244.3W I S 76.154 S 345.5301 S 629,029 
400 1 +Boo +m i + l i e  

S 13.759 I 5 8 451 
s 25.562 1 S 16.716 
5 503 1 s 54 1 
s 422 s 454 
5 - 1 a 95.000 

s 45.934 

1 P !Transmission Expansion I I 1 1 I 1 I I 
Q Railroad 8 Cars I 
R Total Otner Cost 1 5  

580 u IVKW Net Winter ( 5  
1 

IRP97Rl.XLS 

?.911 I 7,619 1 7.619- 7.820 I 10.004 I 10.004 I 

6.821 5.37 

10.249 17.356 

35,255 59.704 
5 83.989 

+ZOO 
New NSC 

*F 
1CT & l H R S G  

Existrng 
no 

S 2.500 

0.620 1 .om 1.671 1.585 
2 10 1 .oo 2.00 3.00 

5 
5 
S 4.642 
f 30.538 
5 104.073 
5 105.051 

From NSC 
Incremental 

F' 
2CT82HRSG 

Extstrng 
no 

S 2.500 

From NSC 
Incremental 

2CTUHRSG 

Page 2 R. 11411 

From NSC 
Incremental 

vB4.3 
1CT 8lHRSG 

Exrstrng 

$ 1.500 
m 

New NSC 

WA 

Reservdr 
no 

L 3.000 

I New NSC 

NIA 

Reservoir 
rro 

, s  3.000 

6000501 9 

5/21197 0:30AM 



SEFTEMBER. 1998 PRM PRELIMINARY 

II 
JJ 
KK 
11 
MM 

NN 

NW ~tmrar~on Ancmatrvcs 
I 

20 I 
Alte mat ives: Repower 

Year 5 S 5.450 f 
Year 4 s 31.042 S 38.499 
Year 3 S 227,471 S 239.984 
Year 2 S 116.P7 S lZ.62il 
Year 1 s 38.381 a 40,492 

V. NOTES: S 418.571 S 441,596 
Net MW change (summer) *953 +9s3 

N e w  NSC New NSC 

1. CONSTRUCTION (1000) 1998 4 
A P"8b (months) 
8 Construdm Phase (months) 

D land 

E Malenals 

P.r+dT&l (marrths) 

00 

PP 
QQ 

F Labor 8 Eauiomen! 
G Total Dirccl Cost 

Equipment Available 
Equipment 

Codlng 
SCR's 

H Construction Indirects 
I k n s l n g  
3 Pro* Suppon 
K Conbnoency 
L Total lndircet Cost 
M WKWNdSummer 
N UKW Net Winter 
0 Fue1Expnsmn 
P Transmission Expansion 

PFM Unrt 1&2 

-z 
25 
47 

5 (681 
a 291.802 
S 85.450 
S 376.571 
a 
a 5.000 
f 5.000 
a 
a 10 ooo 

~ 

s 263 
a 241 
a 6.000 
s m . m  

Q Railroad i3 Cars a 
s 32.000 

I U lvKw Net Winter I s  261 

I n n c ~ i a l  O I M  

2002 
7F++' 

6CT86HRSG 
-ng 

na 
I RR IBack-Up Fuel Addm I t  - I s  I 

lrp98r2 Page 1 

Docket No. 001 148-E1 
L. Kollcn Exhibit No. __ (LK- 10) 
Sanford comparisons 
Page 9 of 17 

lnucmcmal ObM 

7F+*' 
6Cfa6HRSG 

Enstlng 
M 

9/14/98 1 :O? PM 

R. 11413 60005021 



SEPTEMBER. 1998 PRM PRE-LIMINARY 

- 

Alt ern a? ives : Re-! R e m r  

SimDle Cycle Simpte Cvck 
PFM 1 CT SC PSN 1CT SC 

I .  CONSTRUCTION f10001 ‘1998 4 
A PemrtEngAab (montm) 
B Construdlon Phase (months) 

D Land 
E Matenals 
F Labor8 E o u r m ”  
G Total Dired Cost t - t  
H 1 Cmsrruction Inairects 

c- P e e d  Tutal 7”) 

t I 
I Lmnstng 
J I Project Suppart 
K Continpency I I 
L Total Indire-3 Cos: I S  - I S  

1 

I: M s/Kw Net Summer 
N I SMW Net Winter 

Equipment AvaibMe 
00 Equipment 

’P Coollng 

2002 2QC)Z 
?F+*’ 7F-’ 

Simple Cyele Simple Cyck 
Nlk NfA 

I a  SCR’S no no 
RR Back-up Fuel Adder s - I  

1- & 

Docket NO. 001 148-E1 
L. KoIlcn Exhibit No. - (LK-IO) 
Sanford Comparisons 
Page 10of 17 
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60005022 
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SEPTEMBER, 1998 

2 
AA 
BB 
CC 

New Generaiton k n e m a t i v e s  I I 
I 20 1 91 1 

Heat Rate btulkwh 75F 50°h 7,45c 
Equiv Avatl Yo 960, 
Sched Outage (wks/yr) 1.5 
Eourv Forced Outage 1 .oo, 

P R M  PREilMlNARY 

- 

(Ill. OPERATION 

I CONSTRUCTION flO001 1998 + 
24 
24 

PtrmrtlEnglFab (months) 
Construction Phase f m o n t h s )  
rFjjp,cpJo:+ I j ~ c  

C 0 Lanc - 16El) b 
E Matenais 5 291.802 5 279.521 

s 8 5 4 5 0  f 71.075 F Labor 6 Eauiprnent 

G ITotal Dtreet Cost t s 376.571 6 356.596 
. 

g: 
EE 
FF 

I 

5.001 

7 0 > l : 0 & t A 4 ~ 3 ~ ~ :  - F  

Fixed ( S k  - yr) O.O( 
Vanable fexd. fuel) IS/mwh) 

K Icont tnpency 
L t7otat Indirea Cost I S  1 O.DO( 

M S/KW Net Summer 26: 
N I YKW Net Winter 24‘ 

GG ICapnal Replace (Smnvyr) 
I IV. SPENDING CURVES 

A 
E,OO( I x 26.00C 

I S  

0 O[ - 

I U ISlKW Net Winter I S  26 1 

MM I Year 1 

Nri Net MW change (summer) 
J V NOTES: 

1 

t 
s 
I 
I 
1 

c 
c 36.3el 
5 418.571 

+953 

v JNet Win 75F Capabilrty (mw) I 1.535 

3 
Equipment Available 
Equipment 

I1 

J,‘ 
*KK 

LL 

Year 5 
Year  4 

Year  3 
Year 2 

S 5.450 
I 31.042 
5 227.471 

116.227 

c 

I NewNSC I 
lmmentai OWI 

7F++’ 
6CTCL6HRSG 

Ex is t ing 
no 

RR ]Backup Fuel Adder f 
lrp98R I 

S 5.000 

! S  35.000 
5 266 
5 244 

5 2.000 

I S  25.000 

S 48.000 
S 
t 50.000 

s 275 

1.535 
1.605 

6.630 
T .4 50 

95O/, 
I .5 

I .OCA 

0.370 
12 Ei 

S 
S 
s 36 405 
f 239.9& 
S 122.620 
s 40.492 
S U 1 . 5 9 5  

+953 
New NSC 

tncremental O&M 

2002 
7F++’ 

6CTa6tiRSG 
Existing 

no 
f 

Page 1 

h k c t  NO. 00 1 148-El 
L. Kollea Exhibit No. - (LK-IO) 
Sanford Comparisons 
Page 11  of 17 

60005023 
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SEPTEMBER, 1998 P R M  PREilMlNARY Docket NO. 00 1 148-E1 
L. Kollcn Exhibit No. - (LK-10) 
Sanford Comparisons 
Page 12 of 17 

- 

Tl New Genera I Ion Alte ma fiver 1 1 
I I 2E I L I ?. 

Repower Fieoowe? 

Simple Cyue S ~ D E  Cycle 
PFM 1 CT SC PSN 1CT SC 

(Alternatives: 

1. CONSTRUCTION (10001 9998 4 
A I PermrUEnglFab (montns) 
B 

D 
E 

g 

F !Labor & Eauromen: 1 I 
G ITotal Dire= Cos: 1 5  - 1 :  
h IConstrucrion Inoirecls 1 I 
I Licensinc 
J I Prolee Support 

1 
- ( S  

K Continoency I 
L 1Total tnairecl COS: I S  
M I S / K W  Ne: Summer 1 s  
N ISKAJ Net w n t e r  I S  

0 Fuei ExDansion 
P I Transmission Expansion 
0 IRailroad 8 Cars 
R ITG;II Otner Cos; s I 

I C c u IWKW Net Winter 

163 
1 72 

Net Win 75F Capabilrty (mw) I v I  W Net Win 59F CaDabilrty fmw) 
162 
172 

s & e ~ I O ~ 5 0  
11.280 
12.500 

1 3  280 
12 SO0 

Y Heat Rate bturwh 75F 75% 
2 I Heat Rate btu/kwh 75F 50% 

A4 Eouiv. Avail '/a 

BB SChed Outage ( w w y r j  
CC Eaurv Forced Outaae 

1111. OPERATION 

Caonal Replace fSmnwyr) 
1V SPENDING CURVES 

Year 6 
Year 5 

s 

Year 4 

Year 3 
Year 2 
Year I 

JJ 
KK 
LL 

t.1 M 

S V NOTES: 
NN Net MW change (summer] 

New NSC New NSC 

Equipment Available 
Equipment 

2002 
7F++' 

Simple Cyde 
N/A 
no 

5 

2002 
7F++' 

Simple Cycle 
tUA 
no 

f 

Page 1 

30 

PP Goaling 
QQ SCR's 

lrp98r3 9/14/98 1:30 PM 
Xi. 11416 60005024 



I '  New Generation AltematWS 1 
! 1E I 15 

At t ern at ives : ' 200sz 500 CC - Fez. 

Exist Srte - 'G' Greenfield 

1. CONSTRUCTION (10001 1998 $ 
A ' PermfingFab (months) -e 24 

B Construction Phase (months) E 24 

~ ~ e c t ? o i ~ ~ ~ o o n : n s ) ~ ~ ~ ~ ~ ~ ~ -  Z Z S Z i i Z d  
5 - 5  1,200 

E hlaterials 4: E S  5 i2O.Oc)O 

G T o z l  Dlrect Cos! 1 2  L E 4 0 2  1 5  165.200 

D Land 

F Labor & Eauioment I f  € 2 2 2  5 44000 

c H Construxion tnOiretIS * - 5  - b  
1 Licensing 5 490 s 3.200 

J Prolec! Suppan s I.CC@ f 2.700 
K Continctncv I 249 s 6.044 

I I 
ReDower Repower Reoowe- 

PFM Unrr 1 G  PSN Unt 3b4 PSN Unr, 35c 

22 24 24 

-. . 2c I 21 I - I *  

25 2L I 2L 

zzj-m-:m 
s (681) - c  

S 2S1.8G2 1 275 52: 1 Z ;75.1?: 
s E5.450 5 77,075 f 7- c75 
6 376,571 I $ 356.596 I f 35f.596 

S 5.000 5 5.000 f I 0 0 0  
f 2,000 ,c 5.000 2. 2.003 
5 - 5  25 000 z 25,000 

- c  * f  

HH 

11 
JJ 
KK 
LL 
MM 

Year 6 - t 
Year 5 2 
Year 4 s 
Year 3 s 
Year 2 5 17.620 
Year 1 s 32.722 

I I V. NOTES: 
NN lNet MW change (summer) 

5 50.3 1 

+20c 

X3 

PP 

RR 
aa 

Equipment Available 
Equipment 

Coding 

Back-up Fuel Adder 
SCR'S 

I 
I 

I '  
L 0 Fuel fxoansion 2ij: 5 4,OOG 5 
P Transmtssion Expansion 13.000 S 

- f  * f  0 Railroad Cars 
R ITotal Orner Con 17.000 f 32,000 I 5 

46.000 

I c 50.000 

2.02: 
46.000 

50.000 

1 u I s m 4  Net Winter I S  2 i 2  I 383 285 

224 
237 

1.499 
1.534 

1.49s 
1.534 

1,514 

1.549 
491 
509 

6,632 
7.458 

96% 
1.5 

1 0% 

Net Win 75F Capaailrty (mw) 
Net Win 59F Caoability (mw) 

6.798 
7.421 

10.91 5 
11,675 

98% 
c.5 

1 .O% 

6.832 
7.456 

55 70 96% 

1 0% 1 .O% 
1.5 1 1.5 

1 

96 % 
I .5 

1.0% 

1111. OPERATION I 

c.51 
0 295 

1.087 
0.370 
12 67 

0°1 
0 001 

I 

~~ 

4 44 12.73 

5 
s 5.450 
I 31,022 
S 227.471 
S 116.227 

t 

5 3 e . m  

C - 
s 
a 7 60 
2 1,365 
S 90,864 
s 101.056 
5 1 9 4 . 9 u  

+47 1 
New NSC 

t 
1 

5 
5 36.499 
5 230.9Bs 
S 122,620 
s 40 492 
5 641.595 

S 

w 36.499 
f 239.984 
5 122.620 
a 40.492 
f 41,596 

c 

c 
- 

s 418.571 
+953 

New NSC 
*953 

New NSC 
tmmenta l  OLM 

2002 
7F++' 

6CTB6H RSG 
Exsting 

flO 

5 

~ 

+467 
New NSC 

Incremental OLM 

2004 
7F+++* 

6CTB6HRSG 
Ex1sting 

no 

5/12/98 10 
t 

I I  1 NewNSC 

1-CT - 'G' 
Existing 

no 
5 2.500 

Incrementa 08M 

7F++' 
6CT86HXSG 

Existing 
no 

f 

7F-' 
ZCTUHRSGblST 

Tower 
no 

s 3.500 
Page 4 gen aitematives 52 AM 

60005025 R. 11417 



Docket No. 001 148-E1 
L. Kollen Exhibit No. - (LK-10) 
Sanford Comparisons 

SUMMARY OF GENERATION ALTERNATIVES 

4 J / -  1 d Page 14 of 17, 
IRP 1999 

AFRIL 9 ,  1999 

New Generation Altematrves I I 
* L  15 f t6 1 17 10 1 

~~ ~~ 

I l4 
Alternatives: 400 CFB 400CFB COOPC 400 PC I 5 0  SC - F 

Simple Cycle 
Manin GreenfieM Martin Existing Site I 

I 
I 
I 

I I Greenfield 
I .  CONSTRUCTION (lOOOl7399 $ 

A I PermNEnglFab (months) 33 30 36 30 
27 1 30 1 27 I 9 

6 
2.: 
2: 8 lConstrudicrn Phase (months) I 30 

- ~~ - 1 :  i.20C 1 - 5 1.2t0 s - s 

f 104,000 5 104.000 t 

5 
2 224.210 5 226,000 S 224,000 f 120.002 

u.090 f 95.586 E:: 1 i - - ,  I 
S 319,796 f 331.210 1 I 328,000 S 42,000 1 5 16f.2% 1 

D Lana s 1 . 2 l C  
E Matenats I 224.210 
F Labor S E o u t c m ”  5 95.586 
G (Total Direct Cost S 321,006 

H Construction Inoireas 5 
I Licensing S 6.000 
J Project Suppon s 4,100 
K Contrnoency s 10.24c 

L Total indirect Cos1 I s 20.344 
M S/KW Net Summer e 53 

N I SIKW Net Winter I f  049 

c 

c 

c 
. 3.200 - 2.700 
c 6 . W  

. 12.744 c 

5.500 400 
250 
500 

1.150 

290 
25 i 

c 
w - s  - f  By Others 

s 

By Others By Others By Others By Others 
S 8,000 S 8.000 f 8.000 
5 6,000 S 8.000 I f 8.000 I I 

3 363 
c 335 

I 
I 
I 
I 
I 
I 
I 

5 
By Others 
S 8.000 
5 6.000 

s 

f 
s 

By Others 

R 1’Fotal Otner Cost 

4 859 u IW Net Winter 
___ ~~ 

i3sEEi9 

m w j i  

401 
4 02 

9.700 
10.200 
97% 
1 .O 

1 .O% 

v N e t  Win 7% Capabilrty (mw) 
W I N e t  Win 59F CapabilW (m) 

51 0 
’63 I 532 172 402 402 40’ 402 I 401 I 401 I 

7,171 
1’*280 I 7,718 10.200 10,100 13.500 

9,700 9,600 

97% 97% S 7 ‘io 98% 96% 
1.0 1.0 1 .o 0.5 1.5 

1 .O% 1 .O% 1 .O% J 1 .O% 1 .O% 
I I i f 1 1  OPERATlON 

B - I  7 2 5 ;  
15 40 
1497  

2.0c 

€E Fued ( S h  - yr) 
FF Variable lexd fuel) ( S l m w h )  
GG ICaprtal Replace (S“/yr)  

10.70 18.66 13.96 0.72 5.18 
1497 1603 1603 0.59 0.50 

2 .oo 3.001 3.00 0.00 3.32 

1 tV. SPENDING CURVES 
HH 1 Year 6 S 1.397 

S 6.987 

5 60.088 
f 95.023 
S 177,470 

5 e.304 

- 5  - s  S 

f 5.872 S 7.202 5 6,724 - 5  5 
- f  712 f e.290 f 8.M2 5 8.494 5 

S 61,829 S 61.935 f 62,643 S - s  1.246 
S 93.953 t 97,944 S 96,265 S 15,103 S 82.922 

93,065 f 175,471 S 182.924 S 179.789 S 28.048 S 

- 5 1 . 4 0  f 

S 345.416 S 360.087 5 353,915 f 43,150 S 17?,9U 
+149 +4 90 

New NSC New NSC 
+400 I +4 00 +400 

New NSC New NSC New NSC 

Year 5 
Year 4 

Year 3 
Year 2 
Year 1 

I I  
JJ 
KK 
LL 

MM I 
I 
I 
R 

1 V. NOTES: 
NN Net Mw change (summer) 

Equipment Ava ila bk  
f i  Epurpmenl 

PP Cooling 
QQ SCR’6 
RR Baek4.Jp Fuel Adder 

new atremauves rev49kxls 

a 349.350 
+4 00 

New NSC 

1 CFB 

Tower 
yes - SNCR 
s 3.000 

2002 
7F 7241 7F 7241 Foggets 

Slmple Cycle 2CT&2HRSGLlSf 
Tomr WA 

no no , Included f 3,500 
4/2 ilk& I U:OO a 

R. 11418 

1 CF8 PC PC 

Reservoir Tower Rercrvolr 
yes - SNCR yes - SCR yes - SCR 
s 3 . 0 6 0 - t  3.000 t 3.000 

page 



1 
I 
I 

NtJ 

x> 

PP 
QU 
RR 

APRIL 9. 1999 

V. NOTES: 
Net MW change (summer) 

Euuipment Available 
Equipment 

Cooling 
SCR'S 
Backup Fuel Adder 

Docket No. 00 1 148-E1 
L. Kollen Exhibit No. - (LE;- 10) SUMtJlkRY OF GENEWTION ALTERNkTIVES 

IRP 7995 Sanford Comparisons 
- Page IS of 17 

300.663 I ,t 17C.E-2 I 5 124.860 5 
I 

6 0 7  -3% +312 
New NSC N r w  r<sc New NSC 

2003-2095 2WO+ 

4CTli4HRSG 1CT 6 lHRSG 1CT L 1HRSG 
Existins 1 To;:= 1 Towers 

'G' 7F 7241 F O Q ~ C E  AT5 - 'H' I 

no no 

I. CONSTRUCTION (10001 7999 $ 
A PermitEngAab (months) 
6 Construction Phase (months) 

+ 953 
New NSC 

7F724'1 Foggem 
6CTb6HRSG 

Existing 
no 

s - f  

I I 2E I 2E I 2E I 15 

6 0 7  
New NSC 

7 f  7241 Foggers 
4CT64HRSG 

Ex 1st ing 
no 

- 

[ G 

H 

1 
J 

u IS/KW Net Winter 

1 V )Net Win 75F Capabtlrty ( ~ W J  

Heat Rate btuhwh 75F 75% 
Heat Rate b t d w h  75F 50% 

Ac, E a m  Avail 'IC 

BB Sched Outage (wkslyr) 
CS Eourv F o r d  Outage 

I GG ILaDnal Reploo? ( S m w r )  
L !  

i I IV. SPENDING CURVES 
I H H I  Year 6 

I1 
JJ 
KK 

I U  

Year 5 
Year 4 

Year 3 
Year 2 

3.40 3.08 

c . 3 ~  I 0.39 

- 9.20 1 E.33 

31,400 
3 
s 10.304 

f 115.450 

f 130,064 5 91,714 
f 117,147 5 42.096 
s 26.007 I I 16.004 
t 440.827 I 5 300.663 

2.08 5 61 4.8s 
0.39 ! 0 7 7  1 0.70 
€ 2 3  1 - - I  ! 2.55 -- E. - 

r 
c 
C 
U 
C 
C 
C 
c! 

R. 11419 



APRIL 3, 2000 I 
S U M tbWRY 0 F G E N E RkT IO r< ALT E R t.1 AT I If E S 

IRP 2000 

Greenfield Exst ins  Sne 
I .  CONSTRUCTION (9000) 2000 $ 

PermrUEnglFab (months) 24 2c 

=- 3&= F==TE!B 
I 51.2oc sc 

24 24 

$245.21 E L242.54E 
F Labor & Eoummen! :Sd, 42: : 547.6f7 

Canst ruuian Lnoireus SC 31 

M I S K W  Ne: Summer 

6s Fuels 6y Fuels 1 5, 45- k l i ~  I 6) Pn.; Delw 
Q (Railroad & Cars ’ I so I 50 
R ]Total Oher Cost I I SG 
S IGrane Total Cost I 5376.662 I f324,600 

v lNet Win 75F Capabilrty (mw) I 663 1 6C2 

T Heal Rate btulkwh 75F 75% E.964 E ,564 

Equrv.Avail X E6 01; 96A 
6B Sched Outage (ww/yr) 1.5 1 1.5 
CC 1 .O% 1 .OS0 , Eaurv Forced Outage 

2 Heat Rate b t M  75F 50% 7 464 I 7.464 

‘3; Manpower1 % Matenal, Equip 
FF Vanabk (exd fuel) (Slmwtrl 

O h  Manpowrl  % Matenal. Equip 24% I 7 6 %  2 4 ‘ ~ o  1765s 
CaDltal Replace ( S m M )  6.7E f i E  
N SPENDING CURVES 

Year E $2 sc 
Year 5 sc sc 
Year 4 54,375 S4.220 
Year 3 ~110.491 Si05 46s 
Year 2 f181,9E fi75.284 

MM Year I SO.OE7 53E 627 
V. NOTES: I 

NN he! MW change (summer) 6 1  6 
New NSC New NSC 

Piant We Years 

I IEauipment Available 1 
00 Equipment 3 1  PP Coding 

I ‘CR’6 
)u, jBack-Up Fuel Adder 

Tower 

$7.000 $7.000 

1 I t I 

40’ 402 I ::; 
9.800 3,800 
10.300 ’10.300 
89% 

15 4C. I O . f O  

S 1,397 SO 
f 1 1,037 $10.656 
: 12,384 $13.290 
$70.088 57 1,829 

f. 1 97.47 1 S195.472 

44 00 *400 
New NSC New NSC 

30 30 

1 CFB 1 CFB 

Tower Reservoir 

$3.000 $3.000 

s i  10.023 sioe.953 

~ C S  - SNCR YCS - S N C  
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APRIL 3. 2000 1 SUrJMkRY OF GENERkTIOt< ALTERNATIVES 
lRP-200G L. Kollm Exhibit No. - (LK- 1 C 

Sanford C0-m 

ew Generation Alternatives I IC I 15 
400 Pt 45: Pt 

I CONSTRUCTION (7000) 2000 5 
Permfin@FaD (montns j 

Greenfielc 

mE hl a t e n a t s 5257.4OC 

F Laac: b Eauirmen! 
iTo:a! Due= CDS: I S3E:.?22 i 53E3.70C 

SL 

I 
z5 DOC f5.50C sc I 

S3.60'0 
SE 7% 

L (Total inairee COS: 1 520.E77 I fiT.90C 

J P r o j e l  SuppoC 
Y, Conrinpenm 

I M ISKW N e t  Summer 1 51,022 I 21,004 

I 1.6C I 160 
SE Manpower/ % Matenal, Equip l l E C C i E ? c ~  1 1 1 5 0 1 6 9 X  
Caonal Reolace [Smmlyr) 3oc 3oc 

Year 6 s: 4-92 SC 
Year f 512,915 512 409 

JJ I Year 4 $15 4% 

I I I\' SPENDING CURVES I I 

I rx i Yea: 3 $71 935 $72.643 
Year i 
Year 1 

" I  
PA f.' 

i \' NOTES:  I I 
riel h W  mange (summer) 

biant Life Years 

+LOO +40C 1 N e i v G C  1 NewNSC 
30 

I /Equipment Available I I 
03 Equipment 3 1  DD Coolins 

PC PC 1 Tower 1 Resewoir 
X R ' s  yes - SCR yes - SCI? 

N\ IBacLcUp Fuel Adder S3.000 $3,000 

1,017 586 'I .60€ 
1 c3,e I 1 1.6:: 

! I I I 

Page 3 60005029 
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Docket NO. 00 1 148-El 
L. Kollen Exhibit No. - (LK-11) 
8/99 Sanford Cost Estimate 

Ft Myers and Sanford Repowering Projects 
5-YearForecast Differences ... October 19Y8 - August 1999 

Ft MVers Repowerjnq ... Power Genemfion 

5-year 
Foreasts 
-- October 1998 

5-year 
Forecasts 

Auqust 1993 

1990 SI0 1m,oOO S 1 0,38 8,000 

1999 $147.91~5.000 $149,015,000 

2000 $1 17.416.000 $191,624,0OO 

2001 $1 18.4.%,000 $49,151,000 

2002 $27 668.000 $1 8,395.000 

2003 SO $5,501,000 

Total Forecast $421,524,000 $424,074,000 

Sanford Repawerins ..- Power Generation 

Syear 
Forecasts 
-- October 1998 

1998 $787,000 

1999 $62,3 54,000 

5-year 
Forecasts 

Auaust 1999 

$88,000 

S55,805,000 

2000 $1565 19,000 $271,953,000 

2001 $91,1Sl,OOO $144,395,000 

2002 $95, OH 5,000 $58,609.000 

2003 $31,4Sl,OOO $1 5,Z 1 7,000 

Total Forecast $437,407,000 $546,067,000 

--_. C h a m  

$2 87,000 

$1.1 10,000 

$74.208.000 

($69,283.000) 

($9 , 273.000) 

$5.501,000 

$2,550,000 

Chancre 

($699,000) 

($6,579,000) 

$1 15,434,000 

$53,214,000 

($36,476,000) 

($1 6,2 34 I 000) 

$1 08,660,000 

R. 11422 
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i 

FPL POWER OENERAnON BUSINESS UNIT 
SANFORD PLANT REPOWERING 

( FPL BUDGET ACTNlTY I 7 2 2  ) 
1989 Five-Year Capltel Foncrrt 

Odabw 29,1991 
JOTAL PROJECT I BA-7221 

J’ 

TOTAL JAN FEB MAR APR MAY JUN JUL AUG SEP OCT NOV DEC 
POWER GENERATION BUSINESS U 

1998 (Prior Year) *78713::bj $5,000 $42,039 $31 1,090 $429,216 
$394,924 $634,908 $4,935,741 $526.453 $867,122 $9,663,142 $523,019 $1,262,605 $1 1,993,815 $1 1.Q93.615 $0,680,824 $10,007,607 

$156,511,801 $62m383,976 J 13,296,207 $15,799,811 $1 1,023,210 $11,023,210 $10,926,739 $21,530,759 $12,899,560 $12,815,672 $13,308,730 $13,997,550 $9.508.999 510,388,353 
1999 

$91,181,098 $7,919,951 $7,928.465 $4,379,405 $6,700,309 $8,049,559 $10,146,627 $9,179,818 $6,956,786 $7,456,786 $7,456,786 $8,780,854 $7,425,752 
$95,085,019 10,664,522 $7,294,904 $6,763,037 $8,742,563 $10,590,344 $8,717,671 $10,342,131 S11,599,450 57,275,422 $4,968,702 $3,184.228 $4,741.426 

so 

2000 
2001 
2002 
2003 $31,450,764 $3,181,536 $1,925,804 $?,4B4,199 $1,413,582 $1,383,062 $1,149,950 $1,163,582 $16,115,980 $1.21 1,023 $1,211,023 $1.21 1,023 
2004(Aner) SO $0 $0 $0 $0 so $0 so $0 $0 $0 so 

i 
Sub-TOW PGBU $437,40f,OOO 

OTHER PEPTS t Power Dellv~w ) 

1998 (Prior Year) so $0 so t o  ‘ O  so 
’ I999 $3,600,000 $22,000 $22,000 $22,000 $22,000 $22,000 S22,MO $22,000 $22.000 $22,000 $1,522,000 $892.000 $888,000 

2000 $15,200,000 $1,820,000 $1,820,000 $1,820,000 $1,820,000 $95,000 $95.000 $SS,OOO $95,000 $100,000 $2,500,000 $2,500,000 $2,44O,Iw]O 
2001 $38,153,000 $3,335,000 $3,335,000 $3,335,000 $3,335,000 $3,335,000 $2,063,000 $1,792,000 $6,900,000 SO $600,000 $7,523,000 $600.000 
2002 $0 $0 $0 SO so SO $0 so so SO so to  so 
2003 so $0 $0 50 $0 $0 so so $0 $0 $0 t o  so 
2004(Aner) $0 $0 so $0 $0 SO 50 SO $0 $0 $0 $0 $0 

Sub-Total Other Depb $54,853,000 

TOTAL PROJECT C O S f l v )  
( €xcludhg AFUDC 

0 



1 
SANFORD REPOWERING PROJECT 

CURRENT RANGE OF ESTIMATES AT COMPLETION 

8&V PCR#12 - July 28,2000 

Awarded Coat Todrta ( excl BLV performance lncentlve ) 

B8V Allocated L Tmndod Conttngtncies on Awarded Cost (delalls eflached) 

Un-Awarded Major Contracts ( see "major commitments listing' ) 

UnSpent I Un-Awarded Brtrnceof-Pro)ect Estimate 

PmJect Cost Est 
WIO ProJect 
ConUnnencv 

W35.882,08 1 

S 16,424,464 

362,704,955 

S 1 5,15?,32 1 

FPL Current 
Budget 

[ "50150 Estimate" ] 

$435.882.08 1 

$16,424,464 

$62,704,655 

$1 5,157,321 

Project Cost Estimatm ( PCE ) for 88V Scope 

FPL - Tnnsmlrslon Inttrconnuctlons 

FPL - Demolitlon & Abatement 

FPL - BLV Performance lncentlve 

FPL - Maintenance Building I Geatech I Other 

FPt - FGT Fuel Gao Equipment Rnlmbursement 

FPL - Schedule Revislonr ,.. Fending Cost lrnpacb 

FPL - Project Contingency 

TOTAL PROJECT ESTIMATES 

TOTAL CONTING€UCI€S lNCLUUED IN THE ESl7MAES ABOVE 

$618,4$1,621 

$16,424,464 

$530.1 68,521 

$75,383,000 

sa,ooo,ooo 

so 
$0 

$3,548,479 

I $622,000,000 J 
$1 o,a72,w3 

B&V Max 
Performance 

Emtlmata 

$435,802.08 1 

$16,424,484 

$82,704,655 

$15,157,321 

$530.1 68.S21 

$75,383,000 

S8,000,000 

S4,000.000 

$900,000 

so 

$0 

$18,450,857 
1 

t~~e,m2,471 

$34.8 f S , l t f  

B&V 
Worrt-Came 

Es Um a le - 
~35,882,oai 

t62,7M,855 

$16,424,484 

$1 5,157,321 

$530,188,621 

575.383.000 

W , O o O , ~  

so 
s900,ooo 

SO 

SO 

$28,450,857 
a 

$042,001,471 

$443 7$42 1 
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SANFORD REPOWERING 
SAFETY ) SUCCESS CRITERIA 

*PLANT DESII;N INC'OHI'OR 4T€S 
~ 

/ 
ENVIRONMENTAL 

*NOK - Y ppin (31, D A Y  ROLLING IIOURL'r AVERACik) 
*CO - lZppm (311 D A Y  ROLLING HOURLY AVEKAGEI 
-NOISE (AT "NEAREST RECEPTOR") 

*tt(hlB D A Y  (7i1n1- IOpln) 
*SStlR NI(;HT ( I ~ ~ I N - ~ ~ J I I I )  

*KC) NON COMPLIANCES DURING CONS1 HUCT1ON 
L 

OPERATING' 
1 

r .  

I 
I '  

*NE'l' 011 I I'U I' J'ER tINI1' - I(M9 M W  ( 7 F  
FOMiEI))  
*SINGI.F. EVEN'I' LOAD LOSS 

-1  .ESS THAN 9 I O  M W  
*HOLD LEVEL FOR 1,0 MlNS 
*DESIGNED TO HOLD LEVEL FOR 30 
M INS 

m280 M W  MINIMUM I6 C'T'S CYCLE OFF 
#TURNDOWN - 4110 t o  lm9 MW ON CONTROL 

*RAMP RATE - I5 MW/MIN 
-START UP DURATION 1.0 ON-CONTROL 8 480 
M W  ' 

(3OidW l l l R  AFTER START. RhMPlYG TO 180 
M W )  

*COLD - I 2  t1HS 
'WARM - H tI I tS 

=AVAILABILITY TARGETS 
'EAF - 9h% 
*I'OF - 2 HQ. (SEE OBM CRITERIA) 
0EFOR - 1.290 

-HEAT RATE - 6910 BTUlKWI4 HHV (7SF 
FOGGED) 1 -DESIGN MUST FAClLlTATE PERFORMANCE 
T~~STING AND PERFORMANCE MONITOI~ING 

F I N AN CI A 1 
*PROJECT COST - 5622M 
-ECONOMIC DIXYSION CRITERIA 
(LOWEST LIFE CYCLE COST) 

*NPV TERM - 5 YEARS 
*HEAT RATE VALUE - 
IBTU/KWH=S 128K 
CAPACITY VALUE - 'IKW=$200 
'EAF VALUE - I %=$4M 
*O&M VALUE - SlOOK ANNUAL 
4425K NPV 

\ O &  M" 
4CT OUTAGE FREQIUU R ATIOKS 
(UREAKER TO BREAKER - I'hlR nASEDI 

*COMBUSTION - I 2  KHRS/ti.S DAY5 
mti01'GAS PATH - 24 Kt1RSIl3 D A Y S  
#MAJOR - 4L( KHRSI24 DAYS 

*UNIT #4 - CTYR 201 1/60 DAYS 
*UNIT #5 * CTYR 2010/WDAYS 

'ON SITE STAFFlNG APPROX - 48 \O 54 

-STM TURB FREQ/UUHATIONS 

*ANNUAL BUDGET 
*CT OVERHAUL BUDGET - S16M 

P *O&M - 55M 

f 
k - m  ;,.. I cc 4 . 

SCHEDULE 
*STEAM UNITS OFF ON: 

1 [IN iT#J- 31 I 5/02 
*UNIT#5- I W I  5/01 

GENERATION AVAILABLE BY: 
*UNIT#4- 12/31/02 
*UNIT#5- 6130102 

*COST OF EACH DAY'S DELAY 
' *$2SOK/DAY REPLACEMENT PWR COSTS (SM) MW) ~ PREL,MINARY ESTlvbTES 

42MIMO CAPACITY CONTRACT (500 M W )  
FOR 15% RESERVES m 



POWER GENERATION DlVlSlON CASHFLOW RECAP 

MAY 7,2001 FIVE-YEAR FORECAST vs CURRENT APPROVED PGD PLAN 

20QO & 
PRIOR 2001 

MAY 7.2001 FORECASTS 

TOTAL 2003 
b AFTER P B  

F OR7 MYERS REPOWERING $362.439.397 S71,504,449 $2 1,004,755 $2,353,940 $457,302,541 - SANFORD REPOWERING $316.993.939 $165,103.849 $63,468,767 $15.737.515 $!!i61,304,070 

%- MARTtN SIMPLE CYCLE S77,679,47 1 $21,395,007 $1,320,048 $0 $100,394,526 

t FORT MYERS SIMPLE CYCLE $2.239,84 1 $32,469,339 S78,378,658 $19,393,317 $132,481,355 

PROJECTS TOTAL EXPENOITURES $290,472,644 $1 64,172,420 $37,484,772 

CURRENT APPROVED 5-YEAR FORECASTS 

FORT MYERS REPOWERING $71.533.730 $14,943,296 $ 5 , 2 2 3 ~  11 Demo 2o03 Bcoins Jan I 
SANFORO REPOWERING 

MARTIN SIMPLE CYCLE 

86V Flnaf Pml at 

2003 
5156,503,028 $57.764.805 $15,216,889 $4m Payable in 

so m,e32,157 ti . ios,zei 

FORT MYERS SIMPLE CYCLE $34,0 14,400 $75,014,402 $2 1,5 10,4 13# 

PROJECTS TOTAL EXPENDITURES $290,aa3,319 $148 ,e30 ,7~  t~t,gs0,413 

FORECAST DIFFERENCE TO APPROVED PLAN 

FORT MYERS REPOWERING ($29.287) $6,061,457 (32.869.t71) Demo Reuin' June 2002 

e SANFORO REPOWERING 

P 
h, MARTIN SIMPLE CYCLE m 

+ 

FORT MYERS SIMPLE CYCLE 

BbV Final Pm! of 

58,600,823 $5,703.962 $520,626 $4m Payable Jan 
1,2003 

(0 I ,  4 37,150) $0 $21 1,767 

Shlpmcnt(2DOZ) 

PROJECTS TOTAL EXPENDITURES ($410,675) $15,341,642 ($4,465,611) --- -------- 

, 
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Docket NO. 00 1 148-El 
L. Kollcn Exhibit No. - (LK- 17) 
FPL-FibcrNet Asset Sale 

Florida Power & Light Company 
Lhxket No. 001148-EI 
OPC Third Rquest For Roduction of Documents 
Request No. 89 
Page 1 of 1 

Q. 
Please provide the agreemcnt(s) between FPL and FPL FiberNet for the salt  2nd purchase of FF'L's Iikr 
optic ~ S S C ~ S .  

A 
There is no written agreement of purchase act  sale for the transfer o! the assets in question. The asse!s 
were trsnsferred on the basis of two independent appraisals and pursuant to a release from the u!ility's 
mongage and deed of trust. 

R. 11431 



AL'STl N I HOUSTON 

~ A L W  
LOS ANGELES 
NEW YORK I THE ' -VOODUNCS 

ANDREWS & KURTH L.L.P. 
ATORNEW 

13NDON 

March 8,2002 

Via  Federal Express 

Ms. Blanca S. Bayo, Director 
Division of the Commission Clerk 

and Administrative Senices 
Florida Public Sewice Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Review of the retail rates of Florida Power & Light Company, 
Docket No. 031 148-E1 

Dear Ms. Bayo: c 

Enclosed are the original and 16 copies of the Answer Of South Florida Hospital and 
Healthcare Association To Florida Power & Light Company's Motion for Reconsideration Of 
Order No. PSC-02-0254-PCO-EI, and Motion For Oral Argument in the above referenced 
docket. 

PIease acknowiedge receipt and filing of the above by stamping the duplicate copy and 

Than'!'! you for your assistance in connection with this matter. 

retuning same in the enclosed self-addressed stamped envelope to thc undersigned. 

Very truly yours, 

- -  
CAF - 

111. 

CTR ~ , n c l o s u ~ e s  - 
cc: Counsel for Parties of Record 

WP.S:92495 I 

Mark F. Sundback 
An Attorney For the Hospitals 

FPSMUREAU OF RECORDS 



I 
I 
I 
1 
II 
I 
I 
I 
I 
I 
I 

. 

BEFORE THE FLORIDA PLBLIC SERVICE COM6lXSSIOrV - 

In Re: 
Review of the retail rates of 
Florida Power & Light 
Companv 

1 
1 
1 

Docket No. 001 148-E1 
Date Filed: March ,2002 

ANSWER OF SOUTH FLORIDA HOSPITAL 
AND HEALTHCARE ASSOCIATION 

TO FLORIDA POWER & LIGHT COMPAW’S MOTION FOR 

AND MOTION FOR ORAL ARGUMENT 
RECONSIDERATION OF ORDER NO. PSC-02-0254-PCO-E1 

To: Honorable Commissioner Braulio L. Baez, 
Prehearhg Officer 

The South Florida Hospital & Hedthcare Association (“the Hospitais”) hereby answers 

and opposes Florida Power & Light Company’s (“FPL”) Motion For Reconsideration of 9rder 

No. PSC-02-0254-PCO-EI, Granting Motion To Compel (hereinafter “FPL’s Motion”) &d 

FPL’s companion Request For Oral Argument both filed March 1.2002 in the captioned docket. 

Order No. PSC-02-0254-PCO-EI was correctly decided, aotwdxtanding FPL’s dissatisfaction. 

r, 
FPL’s Motion seeks rehearing of the Presiding Officer’s February 27. 2002 determination 

that FPL should respond to two requests for prodvction of documents involving FPL affiliates. 

FPL’s Motion primarily reIies upon severai carefblly-phrased assertions of its counsel. First, 

FPL argues that “information cm unregJlatcd affiliates that the SFHHA seeks does nor affect 

FPL’s rates or cost of service.” FPL Motion at p. 2. Second, FPL asserts, without proof, that the 

requests in question “involve no assets or other consideration h i s h o d  by FPL.” FPL Motion at 

p. 3. n i s  assertion also is drafted with great care, as described below. FPL points to its 

diversification reports (FPL Motion at pp. 4-5) to argue that it has described dispositions of 

FPL’s properties to “FPL affiliates or other entities in which an FPL affiliate has a finarlcial 
p- l c~L ’ i -+ ’  V - ’  ‘ J - : r : : -  - 4 y c  . \  & 

0 2 7 2 7 tim -6 3 
W A S  92495 1 

! 

R. 11679 



interest.” FPL Motion at p. 4. Each of  the foregoing fonulations,  hmever ,  contains more than 

a few Iimitations that make them wholly inadequate, if not beside the point. Based up011 the 

foregoing assertions, FPL attacks the hehearing Officer’s February 27, 2002 x d e r  by claiming 

that the order “fundamentally misapprehends the applicable law on discovery.” FPL Motion at 

p. 2 .  Yet it  is FPL’s Motion, nor the February 27, 2C02 Order, that fails to address, much less 

apply, recent case law at the Commission, as shown in Part IV below. 

11. 

Adelphia Communications uses FPL property to conduct its business, a d  pays FPL for 

the right to Lse that property. ,4delphia Communications, through its affiliates Ade:phia Cable 

and Adelphia Business Solutions, pay rental for use of FPL facilities, as FFL has admined in its 

Response to the Hospitals’ Interrogatory No. 30. Revenue tiom Adelphia is credited against h e  

jurisdictional cost of service of electric ratepayers. The lower the revenue from Adelphia. the 

more residual cost must be borne by FPL’s ratepayers. 

But Adelphia was not just anather entity using FPL property. P-delphia also held 

interests in an entity called Olympus Communications, LP. Adelphia’s other partners in rhe 

Olympus partnership were subsidiaries of FPL Grmp, Tnc. operating under thc name “Tclcsat.” 

In a trailsaction in 1995, Telesat received general and limited partner ipterests and newly issued 

preferred limited partner interests in OIjmpus (see third page of Attachrllent A heretrj, consisting 

of excerpts from Adelphia’s Form I OX). 

According to Olympus: 

The Company operates one of the largest contiguous cable systems 
located in some of the fastea growing markets in F!orida. As of 
December 3 I ,  1999, the Company’s cable system (the “System”) 
passed in front of 974,861 homes and served 651,308 basic 
subscribers. In addition to traditional analog cable television, the 

2 
WAS 92495.1 R. 11680 



Company offers a wide range of telecomunicaticm--ien.ices 
including digital cable television, high speed data and Internet 
access, electronic security monitoring, paging and telephony. 

* I * * *  

Cable television systems receive a variety of television, radio and 
data signals transmitted to rzceiving sites (“headends”) by way of 
off-air antennas, microwave relay systems and satellite earth 
stations. Signals are then modulated, amplified and distributed 
primarily through fiber optic and coaxial cable to subscribers, who 
pay fees for the service. 

The Company awns or leases parcels af real property for signal 
reception sires (antenna towers and headends), microwave facilities 
and business offices in each of its market areas, and owns most of 
its service vehrcles. [Attachment B, consisting of excerpts from 
O l p p u s  Coinmunications 1999 Form 10-K. J 

By late 1999, FPL Grcup sold 3.5 million shares of Adelphia common stock and had its 

interest in an unnamed cable limitcd partnership redeemed, for aggregate after-tax gains of more 

than $160 million, according to FPL Group’s 1999 Amiual Report b.44) (Attachment C hereto). 

In early 2000, FPL conveyed to its wholly-owned affiliate FiberNet substantial assets 

involving, inter alia, fiber optic cables originally installed to assist in FPL’s operation of its 

system. As FPL has freely admitted, FiberNet’s “fiber optic network was originally developed in 

the late 1980s to provide internal telecommunications service to support company operations” 

(see Attachment D hereto). Since FPL’s conveyance of the assets to FiberNet, FPL’s revenues 

credited against the jurisdictional electric cost of service have fallen significantly. Additionally, 

throughout this period, FPL has been engaged in shedding millions of dollars of property to its 

non-regulated affiliate, Land Resource Investment Company (“LNC”). See, e.g. ,  Attachment E 

hereto. What is done by LRIC with the property, including renting or selling portions of it to 

third parties, is not disclosed in the diversification reports. Nonetheless, because once in the 

3 
WAS:92495. I 
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hands of LRlC it technically is no longer an asset of FPL, subsequent diSpasitions of the propert. 

previously paid for by FPL ratepayers ( 1 )  would Got be reported in the diversification report and 

(2) would not nul afoul of -the carefully-worded statement in FPL’s .Motion that the 

Interrogatories here at issue do not involve “assets . . . hmished by FPL.” FPL Motion at p. ? .  

111. 

FPL‘s diversification reports contain truncated summaries of transacrioiis between FPL 

and affiliates. What FPL’s diversification reports do not tell us is the disposition made by the 

FPL affiliate of any right which the affiliate has received. For instance, FiberNet’s disposition to 

others of the fiber capacity that was constructed in FPL’s right of way is not described in the 

diversiiication report. Of course, Adelphia Communications, which emphasizes its reliance upon 

fiber optic networks, would find the FiberNet capacity attractive. Adelphia’s system map (see 

Attachment F hereto) would appear to occupy the same rmte in Florida as much of FiberNet’s 

network (see Attachment D hereto). Similarly, microwave facility users would find access to 

antenna located on FPL right of way valu2bie. L R K ,  FPL’s real estate-acquiring affiliate, 

holding milIions of dollars of real estate in southern Florida pre\?iously paid for by FPL 

ratepayers, has the opportcnity to Ransfer real estate, or kase space to third parties without 

reporting its transactions to this agency through the diversification report, or any other means, for 

that matter. 

1 

These circumstances mean that each one of FPL’s assertions to support not producing the 

requested data are so limited as to be without practical value. The reporting of dispositions by 

FPL to its affiliates, in the diversification reports or elsewhere, is no assurance that value is nct 

being conveyed from ratepayers to others. FPL’s many business p m e t s ,  who may not be 



affiliates in the technical sense used in the diversification report, non&-eless represent i * e h i c / e s  

thrcugh which KO convey value. 

Consider, for examp!e, Adelphia Communications. -4delphia Comm’clnications is POI 

operated by, 2nd does not own, FPL or the FPI, Group. On the other hand, for years .Adelphia 

and FPL Group subsidiaries were pa-tners in 01 ympus Communications. 01 ympus 

Communications, as noted above, has a very substantial presence in southern Florida. Whether 

through clearing rights of way which would be charged to ratepayers but which coilid benefit 

others using the right of way or by convcying property rights in lease or in fee to Adelghia, the 

FPL Group by means of controlling FPL could benefit Adelphia and Olympus in numerous ways 

that wodd not be reported in the diversification reports. As noted in Adelphia’s disclosure 

statements, the “Company . . . leases parcels of real property for reception sites (antenna towers 

and headends), microwave facilities and business offices in each of its market areas . . . .” 

Moreover, property conveyed to FiberNet (for example) and thence to Adetphia or 

Olympus, would not be tracked in the diversification reports once title was vested in FiberKet. 

Thus, FPL’ s carefully-phrased assertion concerning “dispositions of FPL property to FPL 

affiliates or other entities in which an FPL affiiiatc has a financial interest” (FPL Motion at p. 4) 

simgly ignores what the FPL affiliate would do once it had acquired the property, paid for in the 

first instance by ratepayers. If the hand-off to a third party comes from an FPL affiliate rdther 

than FPL, then the transaction is never reported in the diversification reports, and FPL’s 

carefully-worded statement that is limited to actions by FPL may be true and meaningless for 

purposes of this dispute. 

In arguing that it should not be compelled to respond to Interrogatory Nos. 3 2  and 33 ,  

FPL also asserts that “FPL did not pmicipatc in the referenced cable limited partnership, 

5 
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whether through the contribution of assets or any other considetatim:" 

What FPL fails to disclose is that Dennis Coyle, General Counsel of FPL 

FPL Motion at p.  5 .  

as well as of thc F?L 

Group, was on the Board of Directors of Addphia Communications. See third page of 

Attachment C. hereto. Moreover, Mr. Coyle served as President of "CabIe GP, Inc.". which in 

turn ;vas a general partner in Oiympus Communications, L.P. See fifth and sixth pages of 

Attachment B hereto. Cable GP's address is 700 Universe BIvd., Juno Beach, Florida (id. 

seventh page). Certainly, placing an officer of FPL on the Board of Adelphia could be 

considered participation. But FPL does not reveal this connection, either in its pleading here or 

in its diversification reports. This is exactly the type of information that is pertinent to 

understanding whether 8 concert of interests existed between Adelphia and FPL, but which FPL 

apparently decided not to disclose to the Prehearing Officer. 

FPL also qualifies its responses by declaring that it has responded with respect to each 

"entity in which . . . an [FPL) affiliate has a finmcial interest" (see FPL Motion at p. 5 ) .  Of 

course, this formulation ignores the fact that !hithout directly owning a financial int5rest in an 

enterprise, one nonetheless may have significant complementary or mutual interests with other 

interest owners which drive certain types of behavior. See, e.g., ,44i&est Gas Users Assoc. v. 

FERC, 833 F.2d 341 (D.C. Cir. 1987). Vherc the economic interests of parties overlap, agencies 

do not ignore the potential for harm to ratepayers. See Northwest Central PQeZine Corp., 44 

FERC 7 61,200, order on rehearing, 44 FERC 7 61,434 (1988). In this case, FPL did not 

directly own a financial interest in Adelphia, but FPL did have conunon interests with Adelphia 

in firthering the financia1 weIfare of their jointly-owned subsidiary, 01-ppus, which col-lld be 

coordinated through FPL's General Counsel, xho served on Adeiphia's Board. 

6 
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Perhaps the prize for carefully-limited drafting, however, must=& to the assemon In 

FPL’: 3.iotion that the infomation sought by the Hospitals’ Interrogatory Nos. 32 and 53 ”does 

no! affect FPL‘s rates or cost of service.” F?L Motion at p.  2 (emphasis in original). Of course. 

the contention is framed in the present tense. Currently, FPL base rates are locked-in pursuant to 

the 1999 Stipulation (subject only to revenue sharing). Thus. it is entirely accurate (and equally 

uceniighting) to  assert that the outcome will not affect FPL rates which now are in effect 

because, under the 1999 Stipulation, base rates cannot change due to a change in costs. Thus, 

FPL’s assertion once again is a trap for the unwary. 

FPL’s challenge to the Interrogatories, because they would not affect FPL’s cost of 

service or rates, misses the point for another reason. Interrogatory No. 33 simply asks for the 

identification of entities and the assets involved, and docs not seek dollars and ccnts data 

concerning a transaction. Thus, FPL’s assertion that inter alia, Interrogatory No. 33 will “tmf 

affect FPL’s rates or costs of service” is correct in the sense that by itself, the response will not 

yield data that will allow one to set a rate. But when viewed as part of a large pictLire, 

Interrogatory No. 3 3  can contribute information that may affect jurisdictional rats base a d  

revenue requirements. This fact demonstrates that the request is “reasonably calculated to led to 

admissible evidence,” which is the operative standard under Rule 1.28O(b)( 1 ), Florida Rules of 

Civil Procedure. 

In contrast to the foregoing statements quoted from FPL‘s Motion, FPL also makes a 

number of statements that are simply incorrect, which FPL itself should know. Ferhaps the most 

surprising example is FPL’s contention that “the entities referenced in Interrogatory Nos. 32 and 

33 . . . have no . . . connection” to FPL’s rates or cost of service whatsoever. FPL Motion at p. 

12. In fact, quite the contrary is true, notwithstanding F W s  “sworn information” to the 

7 
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contrary. As outlined above, Addphia (hnr“icat ions through as-* subsidiaries (such as 

Olympus Communications) pay rentals to FPL for use of FPL property. These rental revenues 

are properly credited against the-jurkdicrional electric cost of service. Of course, ;he mouc t  of 

rental and the duration and scope of the rental arrangements - - and t h w  the revenue credit to be 

realized by FPL’s electric ratepayers - - is directly affected by whether Adelphia and Olympus 

have access to property formerly paid for by FPL ratepayers but now in the hands of Fiberiu’et, 

LRIC or some other FPL affiliate. Similarly, to the extent these entities, using facilities located 

in or on FPL right of way or property (e.g. ,  microwave antenna on FPL towers; fiber optics in 

FPL right of way), are not charged the MI cost or value of services they receive, that will affect 

FPL’s jurisdictiond electric rates by reducing the credit available to offset the cost of service. 

Notwithstanding FPL‘s “swom statement,” Olympus and Adeiphia both have a direct conncctioii 

to FPL’s rates. 

FPL’s claims also are simply inconsis?ent wiih its conduct in the case. FPL maintains 

repeatedly that “FPL has not argued, nor would it, that information relevant to this proceeding is 

off limits merely because it is in the files [of an affiliate] rather than FPL.” FPL Motion at pp. 2- 

3 .  Similarly, here FPL asserts that “FPL does not contend that information relevant to its rates or 

cost of service would not be discoverable simply because the infomation happens to be in the 

possession of its parents or affiliates.” FPL Motion at p. I 1, 

Apparently, FPL expects the Prehearing Officer and parties to overlook the fact that these 

statements d i r e d y  contradict FPL’s objections that precipitated SFHHA’s March 4, 2002 

Motion To Compel. In that Motion, SFHHA seeks production of information (requested in, 

among other requests, SFHHA Interrogatory No. 49)  concerning Olympus. FPL responded as 

fo I10 ws : 
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FPL objects to this interrogatory on the grounds that it exceeds the 
proper scope of the Commission’s inquiry about utility affiliates 
andor  the proper scope of discovery. .4s noted in FPL’s 
objections to the South Florida Hospital and Healthcare 
Association’s First Set of Interrogatories and Request for 
Documents, the jurisdiction of the Commission concerning the 
parent and affiliates of a utiIity is limited. See pj366.05(9) and 
366.093( 1) Fla. Stat. (2000). Moreover, the scope 01 discovery 
from a party is !imited to injurmafion and documents within !he 
possession, cusrody or control of thar party. See e.g., Southern 
Be11 Telephone and Telegraph Co. v. Deason, 632 S0.2d 1377 (Fla. 
1994). 

Without waiving its objection, FPL states that it had no interest in 
or relationship with Olympus Communications, L.P. [Emphasis 
added.] 

FPL’s objection with respect to Interrogatory No. 49 is precisely what FPL’s Motion states it 

would not do. It is difficult to attribute much credibility to a pany that in one pleading maintains 

as a matter of policy it does not object just because information is in the files of an affiliate, 

when in another document FPL does precisely *at. -Moreover, FPL’s statement that it has no 

interest in Olympus Communications obviousiy fails to acknowledge, much less disclose, that 

for years it  owned a number of partners, including a general partner, in Olympus. Once again, 

FPL’s disingenuous statements (ignoring the fact that its wholly-owned subsidiaries were direct 

owners of Olympus), do not encourage reliance upon the adequacy of FPL’s disclosures. 

rv 
FPL’s Motion largely ignores determinative recent case law from the Commission. A 

brief review of that case law suggests the reason why FPL overlooked those cases - - because 

they demonstrate that FPL’s Iegal position is untenable. 

In Order No. PSC-01-1444-PCO - EI the utility objected to  ;?n interrogatory that sought, 

inter alia, “information regarding contracts between [the utiiity’s] affliates and parties other that 

[the utility]” - - one type of data that corresponds to the information sought here by the Hospitals. 

9 
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The utility contended that such contracts were not relevant to the proc&i&ng. The part!- seekifig 

to compel the responses outlined their theory of why the data would be releipant. The Prehearing 

Officer in that case grafited the motion to compel.’ FPL’s Motion completely neglects TO 

acknowledge the existence of this case: mvch less distinguish it from the matter at hand. 

In PSC-0 1-1 725-PCO-EI, the utility objected to producing documents that pertained to 

m affiliate. In that case (as in this case) the utility contended that the documents had nothing to 

do with the case before the Commission. OPC, fi!ing its motion to compel, fashioned its 

relevance argument in part upon the absence of data regarding transactions at issue. The 

Piehearing Officer ovemled the uzility’s objection and directed that the dccuments be 

produced. ’ 
In like fashion, in PSC-01-2267-PCO-EI the utility was directed to produce documents 

in the possession of an affiliate. Production was ordered notwithstanding the utility’s contention 

that the requesting party already had information (much like FPL’s effort here to suggest that the 

diversification reports are an alternative to adequate discovery). As the Fresidirig Officer 

correctly noted in that case, the “discovery permissible under the Rules of Civil Procedure is 

bm ad.’13 

Instead of meeting these cases on the ments, FPL generally ignores them, referencing 

only one of them, and then in a footnote. The reason FPL ignores these cases may be that the 

decisions conflict with the arguments advanced by FPL. The recent Commission decisions 

I 

Order No. PSC -01- 1444 - PCO -El, 2001 Fla. PUC LEXIS 850 (July 5,2001). 
In Re: Fuel and Purchased Power Cost Recovery Clause and Generating Performance Incentive Factor, 

2 

Unit 3, FSC41-1725-PCO- El, 2001 Fla. PUC LEXIS 983 (August 23,2001). 
In Re: Petition by Gulf Power Corrpmy For Approval of Purchased Power Arrangement Regarding Smith 

3 

LEXIS 1289 (November 19,200 I ). 
In Re: Review o f  Florida Power Corporation’s Earnings, Order No. PSC 41-2267--PCO-EI, 200 I Fla, 

WAS 92495.1 
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simply reflect the foundational grant of powers to this agency, which irid‘udes in Section 366.05 

the authority to direct the production of “such reports or other data necessary :o ensure that a 

utility’s ratepayers do not subsidize non-utility activities.” Section 366.05(9) (“Powers“). It 

would be hard to find much more explicit authority than this for mandating responses to the 

requests at issue. FPL’s Motion does not acknowledge the existence of this statutory grant, 

much less argue why it is insuflicient. 

V. 

FPL’s Motion for oral argument also is wholiy without merit. As the recent cases 

identified above ( i .  e . ,  Order NGS. PSC-01-1725-PCG-E1 and PSC-0 1 -2267-PCO-EI demonstrate, 

oral argument is uLiecessary. FPL’s position is quite cIear - - it has no intention of producing 

information concerning affiiiates’ transactions, even when property originally acqQired by FPL 

ratepayers is at issue. Further, delay may serve the interests of FPL, but will not serve the 

interests of jutice. FPL’s stonewalling, which indudes malung inconsistent representations 

about its conduct (see pp. 8-9, supra) has effectively delayed discovery for well over 40 days. 

I 
I 
I 
I 
I 
I 
I 
1 
I 
I 
I 
I 

Orel argument would only reward FPL for its acts. 

VI. 
CONCLUSION 

The bottom line of this dispute is that participants in FPL’s first hlly-litigated rate case irr 

18 years should not be engaged in parsing carefully-framed asserticns of FPL’s counsel tc, find 

how wordsmithing can forestall meaningful discovery and conceal facts. FPL’s pleadirq 

conveys the unmistakable impression that FPL wants very badly to avoid disclosing certain 

information. If there is nothing to hide, why is FPL fighting this issue with such vigor? FPL’s 

carefully-framed but incomplete responses have failed to disclose the fact that i t  for years owned 

several partners in Olympus Communicsions, that it placed its most secior lawyer on the Board 

WAS.92495.L 
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of Adelphia Communications, another partner ir! Olympus, and that Olyriipus, or other .\deiphia 

affiliates. regularly have done significmt amounts of business with FPL. 

Clearly, the requested information is relevant, as the Prehearing Officer has alrezdy ruled 

and as again demonstrated above. FPL’s verbal fencing designed to keep cus;omzrs from 

determining for themselves whether abgses are talung place, is indefensible. FPL’s tactics also 

help “run out the clock” on this proceeding as we move closer to the discovery deadline, which 

demonstrates why the procedural steps outlined in SFHHA’s March 1. 2002 Motion To Compel 

are warranred. 

VI. 

WHEREFORE, for the foregoing reasons, SE’HHA respectfully requests that FPL’s 

?,lotion be denied and relief as requested ir, SFHHA’s March 1, 2002 Motion To Compel b’e 

granted. 

Respecthlly submitted 

& t d  G g - J  L A  
Mark F. Sundbsck 
Kenneth L. Wiseman 
Andrews & Kurth L.L.P. 
1701 Pennsylvania Avenue, N.W., Suite 300 
Washington, D.C. 20006 
Ph. (202) 662-3030: F a  (202) 662-2739 

ATTORNEYS FOR SFHXA 

March 7,2002 
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Robert V. Elias, Esquire 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tal lahassee, Florida 32399-0850 
John T. Butler, P.A. 
Steei Hec?or & Davis, LLP 
2 15 S .  Monroe StreeS Suite 601 
Tallahassee, Florida 32301 

CER'TTFICATE OF SERVICE 4- 

DOCKET NO. 001148-EI 

David L. Cruthirds, Esquire I 

Anomey for Dynrgj, Inc. 
1000 Louisiana Streec Suite 5800 
Houston, TX 77002-5050 1 .  

William G Walker, IiI 1 
Vice President I 

Florida Power & Light Company 
2 15 South Monroe Street, Suite 8 10 i 

I 

I HERBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

1 Attorney 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 

Thomas A. Cloud/W. Christopher Browdtr 
Gray, Harris & Robinson, P.A. 
Post Office Box 3068 
Or1 ando, F I or ida 3 2 802-3 06 8 

U.S. Mail to the following partics, O R  the gth day of March, 2001. 

I 
I 

* i  

Post Office BOX 5256 
Tallahassee, Florida 323 14-5256 

I 

! 

Joseph A. McGlothIin, Esquire 
Vicki Gordon Kaufinan, Esquire 
Attorneys for F P U G  
McWhirter Reeves 
1 1  7 S. Gadsden Street 

I I John W. McWhirter, Jr., Esquire 
Tallahassee, Florida 32301 
Mr. Jack Shreve i 

Duke Energy North America 
5400 Westheimer Court 
Houston, Texas 77056-53 10 
Mr. Paul Lewis, Jr. 
Florida Power Corporation 

PG&E National Energy Group Company 
7500 Old Georgetown Road 
Bethcsda, Maryland 208 14 
Jon C. Moyle, Esquire 
Cathy M. Sellers, Esquire 

! 

Attorney for FIPUG 
Mc Whirter Reeves 
400 North Tampa StreeS Suite 2450 
Tampa, Florida 3360 1-3350 

John Roger Howe 
Office gf Public Counsel 
c/o The Florida Legislamre 
I 1 ! West Madison Street, Room 8 12 

I 
INTERESTED PARTIES: 

I Tallahassee, Florida 32399- 1400 J 
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CPV Atlantic, Ltd 
145 NW Central Park Plaza, Suite 101 
Port Saint Lucie, FL 34986 

Steven H. McElhaney 
2448 Tommy’s Turn 
Oviedo, FL 32764 

Rxhard Zambo, Esq. 
Florida Industrial Cogeneration Assoc. 
598 SW Hidden River Ave. 
Palm City, FL 34990 

Linda Quick 

I 

1 

I 
I 
I 
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I 
I 
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Frederick M. Bryant --- ’ 

Florida Municipal Pcwer Agency 
2061-2 Delta Way 
Tallahassee, FL 32303 

Homer 0. Bryant 
3730 CIcean Beach Blvd., Unit 704 I 

Cocoa Beach, FL j293 I 
1 

Beth Bradley I 

Mirant Americas Development. Inc. I 

I 1  5 5  Perimeter Center West 
Atlanta, GA 30333-541 6 

4 

1 

Director of Market Affairs ! 

! 
Diane K. Kiesling, Esquire I 

I 

1 

Harry W. Long, Jr. 

Post Office Box 1 1  1 
Tampa, Florida 33601 

Tampa Electric Company 

South Florida Hospital and Healthcare 
6363 Taft Street 
Hollywood, FL 33024 

I 
Ausley & Mcblullen Law Firm I 
227 South Calhoun Street 
Tallahassee, Florida 32301 

L 

Landers Law Firm 
P.O. Box 271 
Tallahassee. FL 32303-6290 

James J. Presswood, Jr. 
Legal Environmental Assistance Foundation 

Tallahassee, FL 32303-6290 
I 1 114 Thomasville Road 

1 

i .  Michael Briggs 
Reliant Energy Power Generation, Inc. 
801 Pennsylvania Avenue, Suite 620 ! 

Leslie J. Paugh, Esquire 
Landers & Parsons, P.A. 
3 I O  West College Avenue 
Tallahassee, Florida 32301 

Ms. Angela LJeweIlyn 
Tampa Electric Company 
Post Office Box 11 I 
Tampa, Florida 33 60 1 

I 
Myron Rollins 
Black & Vestch 
Post Office Box 8405 
Kansas City, MO 641 14 
G. Garfield/R. Knickerbocker/S. Myers 
Day, Beny Law Firm 
CityPlace 1 
Hartford, CT 061 03-3499 

i Jennifer May-Brust, Esq. 
Colonial Pipeline Company 
945 East Paces Ferq Road 
Atlanta, GA 30326 

F1 ori da Electric Cooperatives Association, lnc. 
29 16 Apalachee Parkway 
Tallahassee. FL 32301 

i 

i 
Michelle Hershel I 

1 
Thomas J .  MaidalN. Wes Strickland 
Foley & Lardner Law Firm 
300 East Park Avenue 
Tallahassee, FL 32301 

Bruce May, Esquire 
Holland Law Firm 

1 Post office Drawer 810 1 Tallahassee, FL 32302-08 10 
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1 Sofia Solemou 
I 526 15 Street, Apt. 14 
I Miami Beach, FL 33 139 

Bill L. Bryant. Jr., Esquire 
Natalie B. Futch 
Katz, Kuner, Haigler, Alderman, Bryant t;lr Yon, P.A.  I 106 East ColIege Avenue, Illh Floor ' Tallahassee, Fiorida 32301 

Thomas J. Maida, Esquire 
Foley & Lardner 
106 East College Avenu?, Suite 900 
Tallahassee, FL 3230 1 

Daniel Doorakian 
Moyle, Flanigan, Katz, Raymond & Sheehan, 
P.A. 
T h e  Perkins House 
118 North Gadsden Street 

i 
1 Tallahassee. Florida 32301 

Thomas W. Kaslow 
Calpine Eastern 
The Pilor House, Floor 
Boston, Massach~setts 02 1 IO 
M a r c h  Robinson 
Manager, State Government Affair5 

I 

Enron Corporation 
1400 Smith Street 
Houston, Texas 77002-736 1 

Timothy S. ?doodbury ! 

Vice President - Strategic Services 
Seminole Electric Cooperative. Inc. 
163 I3 North Dale Mabry Highwzy 
Tampa, Florida 33688-2000 
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