MCWHIRTER REEVES

ATTORNEYS AT LAW
‘TAMPA OFRFICE: PLEASE REPLY TO: TALLAHASSEE OFPICE:
400 NORTH TAMPA STREET, SULTE 2450 117 SOUTH GADSDEN
TAMPA, FLORIDA 33602 TALLAHASSEE, FLORIDA 32301
P. 0. BoX 3350 TAMPA, FL. 33601-3350 TALLAHASSEE 5350 222-2525
(813) 224-0866 (813) 221-1854 FAX (850) 222-5606 FAX

August 6, 2002
VIA HAND DELIVERY
Blanca S. Bayo, Director
Division of Records and Reporting
Betty Easley Conference Center
4075 Esplanade Way
Tallahassee, Florida 32399-0870
Re:  Docket No.: 020233-EI
Dear Ms. Bayo:

On behalf of the Florida Industrial Power Users Group, enclosed for filing and distribution are
the original and 15 copies of the following:

> Comments of the Florida Industrial Power Users Group on the GridFlorida
Applicants’ “Consensus Statement.”

Please acknowledge receipt of the above on the extra copy and return the stamped copy to me.
Thank you for your assistance.

Sincerely,
Az
Timothy J. Per
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BEFORE THE FLLORIDA PUBLIC SERVICE COMMISSION

In re: Review of GridFlorida Docket No. 020233-EI

Regional Transmission

Organization Proposal Filed: August 6, 2002
/

COMMENTS OF THE FL.ORIDA INDUSTRIAL POWER USERS GROUP
ON THE GRIDFLORIDA APPLICANTS’ “CONSENSUS STATEMENT”

Commission Order No. PSC-02-0865-PCO-EI rendered June 25, 2002, directed
interested parties to continue to negotiate market design issues in an effort to form a consensus.
On July 2, 2002, three investor owned utilities designating themselves as the “Grid Florida
Companies” filed post-workshop comments urging the Commission to approve a newly crafted
“Revised GridFlorida Market Design.” The central elements of this market design include: (1)
the proposal to manage congestion through Locational Marginal Pricing (“LMP”), to discover
the cost of serving all end use delivery points (“nodes”); (2) the use of financial transmission
rights, which are price-hedging instruments, rather than physical transmission rights; (3) a
wholesale “market clearing price,” under which all bidders to serve a node receive the highest
price bid.

On July 29" a stakeholder meeting was held in Tampa. The participants included
investor owned utilities (I0Us), municipal utilities (Munis), a cooperative utility consortium
(Co-op), independent power producers (IPPs), and one retail consumer representative — the
chairman of FIPUG. During the meeting the attendees discussed, among other things, the
proposed “market clearing price” mechanism. At the meeting, the FIPUG chairman expressed
concern on the part of retail customers He acknowledged that FIPUG strongly favors an ISO,
equal opportunity for independent power producers and a transparent wholesale market. On the

other hand, in Florida, investor owned electric utilities have protection from retail competition.
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In return for the grant of monopoly power, retail rates are regulated to protect consumers from
unreasonable prices. He cautioned that it is important to insure that when the beneficial aspe_cts
of an RTO are developed, the interests of the retail consumer are not ignored.

Following the meeting, the Applicants requested the July 29" meeting attendees to
indicate affirmatively that they wished to participate in the “comsensus statement.” FIPUG
neither objected to, nor endorsed, the statement that the Applicants circulated among attendees
and later submitted to the Staff. The Applicants stated to Staff that a broad consensus exists
among the participants and that only JEA objected to the specific “consensus statement”
prepared by the Applicants. While the Applicants’ statement was limited in scope, under the
circumstances FIPUG believes it is important that FIPUG clarify its position for the benefit of
the Commission.

FIPUG strongly endorses the formation of an independent and neutral entity, such as an
RTO, to facilitate the efficient and nondiscriminatory flow of electricity through the peninsular
Florida grid. FIPUG also supports the development of a competitive wholesale market, and
believes that transparency in the market is a vital ingredient in any effort to accomplish the goal
of wholesale competition. Proponents of LMP point to the transparency that LMP will
accomplish by generating detailed market information for the use of all market participants. It
appears to FIPUG that such information would be valuable in reaching the objective of a highly
competitive wholesale market. FIPUG does not object to the concept of “financial transmission
rights” (“FTR”) as long as they are designed to afford all participants access to the system. No
company should be allowed to control the market by withholding generation or physical

transmission rights.



With respect to the evolving “market clearing price” pricing mechanism (as opposed _to
“get what you bid” or other variants) that the Applicants propose in conjunction with the rest of
the market design, FIPUG believes that Applicants have not yet developed a means to protect
retail customers from the potential for unreasonable charges. Today the Florida brokerage
system, developed by the Commission in the 1980s o enable utilities to share their least cost
generation at shared cost for the mutual benefit of their companies and consumers, has been
abandoned in favor of developing a competitive wholesale market. Wholesale price restrictions
have been removed from all producers except those with market power. The “actual cost” of
production has been redefined for IOUs with market power. FIPUG believes that today
wholesale prices by and large may be well above cost. To protect utilities aéﬂnst higher prices,
the Commussion authorized them to pass through their wholesale power purchase costs directly
to retail customers. It appears to FIPUG that circumstances could arise in which the “market
clearing price” mechanism, as proposed by Applicants, could have the effect of further
“undoing” price restrictions placed on the IOUs before market power issues have been solved.

In the 1970s, price restrictions were removed from natural gas producers. For a short
time the price of natural gas soared, but new production quickly came on line and the wholesale
price of natural gas fell below the prior regulated rate. Natural gas prices have persistently
remained at that level and will continue to do so until demand again exceeds supply. A similar
sitzation does not exist in Florida with regards to Florida’s electric market. The governmentally
protected utilities serve as a gateway to the most efficient new generation and they presently

control the transmission grid.



On July 31, 2002, FERC announced its Standard Market Design NOPR. In its press
release announcing the NOPR, FERC said:

The Commission undertakes standard market design (SMD) because of persistent
and costly problems in the nation’s wholesale electric power markets. These
include a decade of under-investment in needed transmission, generation siting in
locations far from customers, unduly discriminatory behavior by transmission
providers against independent generators, and fundamental design flaws in certain
existing electricity markets. These problems have reduced efficiency of grid
operations, occasionally compromised the reliability of the grid and raised costs
for all customers. ‘

FIPUG observes that these problems exist in Florida, but is concerned that
permitting regulated, cost-based utilities to participate in the “market clearing price” mechanism,
and then allow the purchasing utilities to flow through any above-cost prices through cost
recovery mechanisms to retail customers, provides no incentives for the GridFlorida Companies,
which control generation and transmission, to build new capacity or remove transmission
constraints. 10U management teams have a fiduciary duty to stockholders and their own stock
option programs to increase earnings and stock prices. They cannot be expected to voluntarily
take actions that will reduce prices for consumers by removing supply constraints. In addition,
IOUs would have an incentive to try to bid some of their more efficient units into the wholesale
market, at the expense of their native customers, in order to be competitive in that market and
realize these gains. Until market power has been eliminated, and all bidders are submitting
market-based bids, retail customers need regulatory protection from the Commission against
“unintended consequences” in the form of the premature removal of restraints on market power

that would result from combining cost-based ratemaking with the mechanism of a market

clearing price.



WHEREFORE, FIPUG strongly recommends the following:

1. That the Commission promptly approve an independent system operator for the
Florida electric grid.

2. That the Commission direct the Applicants to work with parties/stakeholders to
explore and develop mechanisms and techniques for protecting ratepayers’ interests that wouloi
accompany the implementation of Applicants’ proposed “market clearing price” system.

3. That the Commission make clear its intent to ensure that the greater information
made available through Locational Marginal Pricing be publicly available so that it can be used
to ensure that the IOUs fulfill their obligation to dedicate their most efficient units to the needs of
their captive retail customers, and further used to expose any abuse of market power.

4. That the Commission actively support those measures that will result in the
removal of all impediments to the ability of IPPs to construct efficient and economical
generators.

5. That upon adoption of LMP/FTR, the Commission take appropriate steps through

the purchased power cost recovery clause to protect retail consumers.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Comments of The
Florida Industrial Power Users Group on the GridFlorida Applicants’ “Consensus Statement” has
been furnished by (*) hand delivery and U.S. Mail to the following this 6th day of August 2002:

(*)W. Cochran Keating Frederick M. Bryant
Division of Legal Services Florida Municipal Power Agency
Public Service Commission 2540 2061-2 Delta Way
2540 Shumard Oak Boulevard Tallahassee, FL. 32303
Tallahassee, Florida 32399-0850 fred.bryant@fmpa.com
wkeating@psc.state.fl.us

R. Wade Litchfield
Mark Sundback Florida Power and Light Company
Kenneth Wiseman P.O. Box 1400
1701 Pennsylvania Ave., NW, Suite 300 Juno Beach, FL. 33408
Washington, DC 20006 wade_litchfield@fpl.com
msundback@akllp.com
kwiseman@akllp.com Bill Walker

Florida Power and Light Company
Thomas W, Kaslow 215 S. Monroe Street, Suite 810
The Pilot House, 2™ Floor Tallahassee, FL 32301-1859
Lewis Wharf b_walker@fpl.com
Boston, MA 02110
tkaslow(@calpine.com Kenneth A. Hoffman

Rutledge, Ecenia, Purnell & Hoffman, PA
Lee E. Barrett P.O. Box 551
Duke Energy North America Tallahassee, FL. 32302
5400 Westheimer Court ken@reuphlaw.com
Houston, TX 77056-5310
lebarrett@duke-energy.com Robert C. Williams

Florida Municipal Power Agency
James Beasley 8553 Commodity Circle
Lee Willis Orlando, FL 32819-9002
Ausley Law Firm
P.0O. Box 391 Florida Retail Federation
Tallahassee, FL. 32301 100 E. Jefferson Street

Tallahassee, FL 32301
David L. Cruthirds

Dynegy, Inc. Paul Lewis, Jr.

1000 Louisiana Street, Suite 5800 Florida Power Corporation
Houston, TX 77002-5050 106 East College Avenue, Suite 800
dcruthirds@dynegy.com Tallahassee, FL. 32301-7740

paul.lewisjr@pgnmail.com



Thomas J. Maida

N. Wes Strickland

106 East College Avenue, Suite 900
Tallahassee, FLL 32301-7732
tmaida@foleylaw.com
nstrickland@foleylaw.com

Ron LaFace

Seann M. Frazier

Greenberg, Traurig Law Firm
101 E. College Avenue
Tallahassee, FL. 32301
lafacer@gtlaw.com

Leslie J. Paugh, P.A.

P.O. Box 16069
Tallahassee, FL. 32317-6069
lpaugh@paugh-law.com

Bill Bryant, Jr.

Natalie Futch

Katz Kutter Law Firm

106 E. College Avenue, 12™ Floor
Tallahassee, FL. 32301
natalief@katzlaw.com

Robert S. Wright

Landers Law Firm

310 W. College Avenue
Tallahassee, FL 32301
swright@landersandparsons.com

James Fama

LeBoeuf Law firm

1875 Connecticut Avenue, NW, Suite 1200
Washington, DC 20009

jfama@ligm.com

Beth Bradley

Mirant Americas Development, Inc.
1155 Perimeter Center West
Atlanta, GA 30338-5416
beth.bradley@mirant.com

Gary L. Sasso

James Michael Walls

Jill H. Bowman

W. Douglas Hall

c¢/o Kim Pullen

Carlton Fields, P.A.

Post Office Box 2861

St. Petersburg, Florida 33731
gsasso@carltonfields.com

Daniel E. Frank

Sutherland Asbill & Brennan LLP
1275 Pennsylvania Avenue, NW
Washington, DC 20004-2415

Thomas A. Cloud

Gray, Harris & Robinson, P.A.
301 East Pine Street, Suite 1400
Post Office Box 3068

Orlando, Florida 32801
tcloud(@grayharris.com

Charles J. Beck

c/o The Florida Legislature

111 West Madison Street, Room 812
Tallahassee, Florida 32399-1400
beckcharles@leg.state.fl.us

Jon C. Moyle, Jr.

Moyle Law Firm
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118 North Gadsden Street
Tallahassee, FL 32301
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Timothy Woodbury

Seminole Electric Cooperative, Inc.
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Linda Quick

South Florida Hospital & Healthcare Assoc.
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Angela Llewell

Tampa Electric Company
Regulatory Affairs
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Michael Twomey
PO Box 5256
Tallahassee, FL. 32314-5256

Melissa Lavinson

PG&E Energy Group Company
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Bethesda, MD 20814
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John Attaway
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Cynthia Bogoraid
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J. Schwarz
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Washington, DC 20005
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Suzanne Brownless
Suzanne Brownless, P.A.
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City of Tallahassee

Pete Koikos
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