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APPEARANCES : 

GARY L. SASS0 and JILL H. BOWMAN, Carlton Fields, 

P.A., P. 0. Box 2861, S t .  Petersburg, Flor ida 33731-2861, 

appeari ng on behal f o f  F7 or ida Power Corporati on. 

JON MOYLE, JR., Moy7e Law Firm, The Perkins House, 

118 North Gadsden Street , Tal 1 ahassee, F1 or ida 32301, appearing 

on behalf o f  Flor ida Partnership for Affordable Competitive 

Energy. 

LAWRENCE D. HARRIS, FPSC General Counsel ' s  Off ice,  

2540 Shumard Oak Boulevard, Tal 1 ahassee, F1 or ida 32399-0850 , 

appearing on behalf o f  the Commission S t a f f .  
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P R O C E E D I N G S  

COMMISSIONER BAEZ: Okay. W e ' l l  c a l l  i t  t o  order. 

You want t o  read the notice? 

MR. HARRIS: Pursuant t o  not ice issued October 23rd, 

2002, t h i s  time and place has been noted f o r  a prehearing 

conference i n  Docket 020953-E1, p e t i t i o n  t o  determine need f o r  

the Hines Unit  3 i n  Polk County by Flor ida Power Corporation. 

COMMISSIONER BAEZ: Okay. Le t ' s  take appearances. 

MR. SASSO: Gary Sasso here t o  represent Flor ida 

Power Corporation 

MS. BOWMAN: Jill Bowman f o r  Flor ida Power 

Corporation. 

MR. HARRIS: Lawrence H a r r i s  representing the 

Commission. 

COMMISSIONER BAEZ: All r i g h t .  There i s  one 

outstanding motion tha t  I'm showing, and I ' d  l i k e  t o  take tha t  

up even though we've got i t  deep i n  the d r a f t  order. I ' d  l i k e  

t o  take tha t  up f i r s t  so tha t  maybe we can, you know, move on. 

And as t o  the intervention, now there has been a l o t  o f  back 

and f o r t h  on t h i s .  This i s  an amended p e t i t i o n  f o r  

intervention. And the issue tha t  I ' m  wrest l ing wi th,  outside 

o f  a l l  the l e g a l i t i e s  and the propriety, the issue tha t  I ' m  

wrest l ing wi th  i s  t o  a i r  on the side o f  caution. 

Now, I th ink  procedurally we're deep i n t o  the 

d be procedural schedule such tha t  the only th ing  tha t  wou 

FLORIDA PUBLIC SERVICE COMMISSION 
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avai lable t o  an intervenor would be obviously t h e y ' l l  take the 

case as they f i n d  it, and I t h ink  tha t  the only th ing  avai lable 

would be t o  be crossing it- a t  hearing. 

going t o  provide the Commission w i th  a l i t t l e  b i t  more flushed 

out record. I th ink  t h a t  t o  the extent t h a t  the company has 

I feel  t ha t  t h a t ' s  

t h e i r  case t o  make, I'm not seeing a l l  the fear o f  

cross-examination. I f  nothing else, i t ' s  going t o  

wi th be t te r  i ssues t o  d i  scuss. 

Now, for t h a t  reason, I'm going t o  al low 

but w i t h  those l im i ta t i ons ,  Mr. Moyle. And I'll lI 

provide us 

intervent ion 

t you go 

ahead and enter an appearance shor t ly .  But the deal i s  going 

t o  be t h i s :  We're not changing procedural schedules, only t o  

the extent t o  a l l o w  a few days f o r  discovery t o  get the 

discovery i n .  And by t h a t  I mean there 's  not going t o  be any 

addi t i onal d i  scovery propounded. 

Flor ida Power, you're going t o  have till Friday t o  

submit your objections t o  the discovery, and I'm going t o  r u l e  

by Monday. By the next Wednesday, you're going t o  provide the 

discovery. And I ' m  sorry, you're pois ing f o r  a question, 

M r .  Sasso. 

MR. SASSO: Yes. I ' m  troubled by what I th ink  I ' m  

I f  in tervent ion has been granted, t h a t  means tha t  hearing. 

today i s  the f i r s t  day tha t  PACE would be a par t i c ipant  i n  t h i s  

proceeding. PACE has not propounded any t ime ly  discovery. 

Today i s  the close o f  discovery. Now, a t  the time tha t  PACE 

FLORIDA PUBLIC SERVICE COMMISSION 
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sought t o  intervene i n i t i a l l y ,  they had f 

which was not e f fec t i ve  because they were 

l e d  some discovery 

not a party.  And a t  

t h i s  t ime,  there i s  no outstanding discovery served tha t  has 

been served on a t ime ly  basis. 

Today, under the Prehearing O f f i c e r ' s  prehearing 

order today i s  the l a s t  day provided f o r  discovery. And i f  the 

intervenor takes the case as they f i n d  it, they must come i n  

today and go t o  the hearing and pa r t i c i pa te  i n  

cross-examination as you've indicated, but discovery should be 
out o f  the question. 

COMMISSIONER BAEZ: Do you have discovery before you? 

Le t ' s  set aside t i m e l y  o r  not. Do you have some discovery 

propounded tha t  you could take a shot a t  object ing t o  and - -  

MR. SASSO: PACE had served some wr i t t en  discovery 

which was massive. 

COMMISSIONER BAEZ: I understand the massive par t .  

And what I intend on g iv ing  you i s  as much opportunity as I can 

w i th  the short time frame fo r  you t o  object  t o  as much as you 

th ink  i s  appropriate, and we're going t o  have one shot a t  it. 

Now, I'm going t o  ru le ,  and hopeful ly t h a t  w i l l  be 

it. My in te res t  i n  it, and t h i s  goes t o  everybody, my in te res t  

i n  t h i s  i s  t o  not have f i sh ing  expeditions. I'm not going t o  

be very l i b e r a l  w i th  the discovery. We're going t o  take a hard 

look a t  everything, including your objections, obviously, and 

t r y  t o  get something out no l a t e r  than Monday midday so t h a t  

FLORIDA PUBLIC SERVICE COMMISSION 
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you can provide the  documents t h a t  M r .  Moyle needs. 

Now, t h a t ' s  a short - -  I ' m  sorry, go ahead. 

MR. SASSO: Yes, s i r .  There i s  no prac t ica l  way we 

could provide the k ind  o f  discovery t h a t  PACE has asked f o r  

probably even before the hearing. The requests are very 

i n t rus i ve  and - -  
COMMISSIONER BAEZ: To the  extent t ha t  the requests 

are in t rus ive ,  I would expect t o  see an object ion tha t  1 can 

take a look a t .  

you - -  a discovery request before you t h a t  is  so massive, t ha t  

there may be something l e f t  behind. And t h a t ' s  what we're 

going t o  t r y  and work with. In any case, t h a t ' s  my ru l i ng .  

I have t o  suspect t h a t  w i th  a discovery before 

M r .  Moyle, you don ' t  get witnesses. You don ' t  get 

testimony. The discovery l i m i t e d  t o  what may t u r n  out t o  be i s  

what's going t o  be afforded t o  you, and your case is  going t o  

be mainly cross-examination. As t o  the  al legat ions t h a t  are 

made i n  the pe t i t i on ,  1 don ' t  see - -  whi le  subject t o  l a t e r  

weighing o f  t h e i r  relevance and importance a t  hearing, I don ' t  

see anything tha t  cannot be subsumed or  any points tha t  can ' t  

be made under the current issues as they are l a i d  out. So 

we're not  going t o  enter ta in  any changing o f  issues, any 

proposed language on issues or anything else. I mean, t h i s  i s  

bare-bones in tervent ion here. 

I n  any case, Mr. Harr is,  can you set out some dates 

f o r  the record? 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. HARRIS: Yes, Commissioner. 

COMMISSIONER BAEZ: We were t a l  k ing about Friday. 

MR. HARRIS: This Friday would be the 22nd o f  

November. The fol lowing Monday would be the 25th o f  November. 

COMMISSIONER BAEZ: Okay. And then tha t  Wednesday? 

MR. HARRIS: And tha t  Wednesday would be the 27th o f  

November . 
COMMISSIONER BAEZ: A l l  r i g h t .  22nd November i s  the 

date on which t o  f i l e  your objections, Mr. Sasso. 25th 

November I'll have a ru l ing ,  and 27th i s  when discovery w i l l  bl 

due. 

Are there any other dates tha t  we have t o  - -  
MR. HARRIS: I don' t  bel ieve so, Commissioner. 

COMMISSIONER BAEZ: Okay. As t o  the prehearing 

posit ions, M r .  Moyle, we're going t o  allow your posit ions t o  be 

entered a f t e r  the 27th. 

And, Mr. H a r r i s ,  I ' m  - -  

MR. HARRIS: That would be - - December 2nd w i l l  be 

the Monday before the hearing. 

COMMISSIONER BAEZ: December 2nd i s  the Monday - -  and 

the hearing s tar ts? 

MR. HARRIS: Tuesday the 3rd. 

COMMISSIONER BAEZ: Tuesday the 3rd. Okay. 

December 2nd t o  provide your posit ions. That way there 's  not 

going t o  be any unfairness - - as 1 i t t l e  un fa i r  surprise as 

FLORIDA PUBLIC SERVICE COMMISSION 
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loss ib le  as t o  the intervenor 's posit ions. Hopefully they w i l l  

jet flushed out. 

MR. HARRIS: And could you put a time f o r  tha t ,  

:ommissioner? Do you mean the close o f  business or  the morning 

2 f  the 2nd? 
COMMISSIONER BAEZ: Well, I ' d  l i k e  i t  e a r l i e r ,  

SO by - -  
MR. MOYLE: Noon. 
COMMISSIONER BAEZ: - -  noon. Okay. 

Any questions? 

MR. SASSO: Yes. We would respec t fu l l y  object t o  

t h i s  procedure. We won't be advised o f  the intervenor 's 

pos i t ion u n t i l  the day before the hearing which prejudices our 

r i gh ts  i n  t h i s  proceeding. We need t o  have time t o  prepare fo r  

the hearing the fol lowing day. Our witnesses have t o  be 

apprised o f  the issues they are going t o  be expected t o  address 

a t  the hearing. And wi th  a l l  respect, a t  most, one day's 

not ice - -  and f o r  a l l  we know, they w i l l  f i l e  a t  the close o f  

business on the 2nd and v i r t u a l l y  give us no not ice - -  i s  not 

adequate notice. 

COMMISSIONER BAEZ: There's not going t o  be f i l i n g  

close of business. M r .  Moyle - - 
MR. MOYLE: I said noon. 

COMMISSIONER BAEZ: - -  we s a i d  noon. On your point, 

we're working on very short t ime frames, and I understand tha t  

FLORIDA PUBLIC SERVICE COMMISSION 
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t ha t  puts you a t  some discomfort. However, I t h ink  tha t ,  you 

know, you've seen the al legat ions tha t  PACE has made. 

Certainly there 's  a h i s to ry  o f  the types o f  a l legat ions tha t  

PACE has made. I t h ink  t h a t  a l l  t ha t  taken together there's a 

f a i r  amount o f  an t ic ipa t ion  tha t  can be had as t o  what's going 

t o  get raised. 

I'm trying t o  keep it f a i r  f o r  everybody. 

i t ' s  important f o r  t h i s  Commission t o  have as much 

pa r t i c i pa t i on  as i s  f a i r .  This i s  very l a t e  i n  the game, and I 

r e a l l y  wish i t  wasn't t h a t  way, the next t ime around, i f  there 

ever i s  one. But I am less comfortable w i th  keeping an 

intervenor out t ha t  has, i n  my mind,, some standing t o  

pa r t i c i pa te  than t o  l e t  them i n  despite the d i f f i c u l t i e s  tha t  

t ha t  creates f o r  a l l  o f  us. 

I th ink  

MR. SASSO: Well, again, w i th  a l l  respect, the 

emergency i s  o f  the in tervenor 's  creation. This case was f i l e d  

two months ago. Commissioner Baez, you entered a prehearing 

order. We have an order governing procedure t h a t  provided f o r  

the close o f  discovery as o f  today. 

statement o f  posi t ions today or  they ' re  waived. And tha t  order 

was entered t o  provide not ice t o  a l l  interested persons t o  

protect  our procedural and due process r i gh ts ,  t o  protect  the 

r i g h t s  o f  anybody who believed they had an i n te res t  i n  

pa r t i c i pa t i ng  i n  t h i s  case. That order gave f a i r  not ice and 

provided fo r  fairness t o  a l l  par t ies.  

It provided f o r  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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The reason we have a problem i s  because for whatever 

reason PACE has waited u n t i l  the 11th hour t o  intervene and now 

d e  bear the consequences o f  tha t ,  and t h a t  i s  not f a i r .  

COMMISSIONER BAEZ: Well, here's the way I see it, 

Mr. Sasso. Whether in tervent ion was granted - -  and I w i l l  

admit t h a t  our process i s  slow, and it creates these types o f  

s i tuat ions,  and I don ' t  mean t o  discard ce r ta in l y  the 

Commi ssion ' s p a r t i  a1 responsi bi  1 i t y  t o  a1 1 o f  tha t ,  but t ha t  ' s 

the process tha t  we use, and we've sor t  o f  got t o  l i v e  w i th  it. 

Notwithstanding the fac t  t ha t  in tervent ion hadn't 

been granted o r  ru led  upon i n  any way leading up t o  it, you 

know, I also th ink  t h a t  the arguments o f  t imeliness when you 

ac tua l l y  have discovery before you and not t r y i n g  t o  ant ic ipate 

one way o r  the other, I mean, don' t  we a l l  have t o  be prepared 

on some level  f o r  a l l  the a l te rna t ive  outcomes? And I t h ink  

t h a t  the same way t h a t  you say l a t e  in the game t h a t  prejudices 

you, I also th ink  t h a t  you d id  have something in hand tha t  you 

could be working on i n  the event t h a t  in tervent ion was granted. 

So I have trouble accepting the fac t  t h a t  now a l l  o f  a sudden 

you're going t o  get down t o  reading t h i s  discovery. 

You ce r ta in l y  know enough t o  render your judgment on 

the v a l i d i t y  o f  the discovery. You had t o  have looked a t  it. 

You have t o  know what you're up against no mat te r .  So I don ' t  

bel ieve tha t  you're being surprised i n  t h a t  sense. I don' t  

bel ieve t h a t  you're being asked t o  do something tha t  you 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. SASSO: We have looked a t  the discovery. We have 

concl uded tha t  it ' s unreasonabl e. We have concl uded tha t  we 

could not  pract icably  comply, but  we also have an expectation 

tha t  the ru les  w i l l  be enforced and t h a t  the intervenor w i l l  be 

expected t o  abide by them j u s t  as we are. 

A t  a minimum, Commissioner Baez, ne would ask tha t  

the intervenor be l i m i t e d  t o  the issues stated i n  the amended 

p e t i t i o n  t o  intervene. 

COMMISSIONER BAEZ: And I think tha t  those issues, as 

I ' v e  said, the issues tha t  have been l a i d  out f a l l  under these 

issues. Now, I t h ink  i f  t h a t ' s  what the  intervenor has, then 

some thought i s  going t o  be given t o  l i m i t i n g  t h e i r  

par t i c ipa t ion  or  t h e i r  contestations t o  the issues that they 

have described. But again, there 's  a set  o f  issues here tha t  

in tervent ion provides them the opportuni ty t o  weigh i n  on. To 

the extent t ha t  the discovery t h a t ' s  already been propounded 

matches up with those, and t h a t ' s  the  yardst ick tha t  you're 

going t o  be using as we l l ,  I would assume, t o  the extent t h a t  

the discovery matches up t o  those issues, t h a t ' s  where you have 

something t o  look a t .  

On the basis o f  tha t ,  I would expect your objections, 

and I'm going t o  be as t i g h t  on t h i s  as I ' v e  t r i e d  t o  make 

clear t o  everybody involved, i s  t h a t  there 's  - -  i t ' s  going t o  

be a p r e t t y  s t r i c t  appl icat ion o f  whether the discovery i s  

11 
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appropriate according t o  the issues o r  not . 1 'm not k idding 

about tha t .  Okay. So i f  you can take tha t  t o  mean tha t  I ' m  

t r y i n g  t o  be sensi t ive t o  the s i t ua t i on  tha t  i n  our d isc re t ion  

we're creat ing f o r  purposes o f  having a l i t t l e  b i t  more 

complete record f o r  purposes o f  I and the res t  o f  the 

Commissioners t o  be able t o  have a be t te r  p ic tu re  o f  the issues 

tha t  we have t o  decide, I th ink  I'm going t o  t r y  and protect  

against the  inconvenience. Okay. I recognize tha t  i t  i s  one, 

but  there i t  i s .  

Any other questions before we move on t o  the d r a f t  

statement? Mr . Moyl e. 

MR. MOYLE: John Moyle on behal f  o f  PACE. 

COMMISSIONER BAEZ: I'll count tha t  as your - - 

MR. MOYLE: Yeah, I appreciate it. And 1 apologize, 

we were running a couple o f  minutes l a t e .  Just b r i e f l y ,  I 

th ink  w i th  respect t o  discovery, you know, not a l o t  o f  new 

ground i s  necessari ly being plowed. 

followed the F lor ida Power & L igh t  case. A l o t  o f  the 

discovery i s  s t u f f  t ha t  i s  very s imi la r  t o  what's already been 

served and i n  most cases responded t o  i n  Power & Light.  So 

i t ' s  not - -  I don ' t  th ink  the l i m i t  o f  the surprise, I don ' t  

th ink  t h a t  i s  completely there. 

I know Flor-ida Power C o r p  

The other question, I guess, we - - when we 

f i r s t  f i l e d  the or ig ina l  p e t i t i o n  t o  intervene, I contacted 

counsel f o r  Power C o r p  and said t h a t  there was one deposit ion 

FLORIDA PUBLIC SERVICE COMMISSION 
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any dates u n t i l  the r u  

13 

Power Corp d i d n ' t  want t o  t a l k  about 

i ng  on the p e t i t i o n  was granted. So i n  

order t o  k ind o f  preserve the record, I sent a l e t t e r  t o  them 

ind ica t ing  the person I wanted t o  depose and the date on which 

I wanted t o  depose him. 

RFP, and t h a t  was it. That was l i m i t e d  t o  tha t .  

It was the gentleman who conducted the 

And given where we f i n d  ourselves w i th  the 

interrogator ies and the rat ionale espoused f o r  t ha t  and the 

request for production, I would ask tha t  there be consideration 

t o  al lowing one deposition o f  the gentleman who conducted the 

RFP process as s e t  f o r th  i n  my l e t t e r  - -  I th ink  my l e t t e r  was 

probably 15 days ago - - t o  Power Corp. 

COMMISSIONER BAEZ: And what was the date that  you 

proposed? 

MR. MOYLE: Well ,  I had o r i g i n a l l y  proposed Monday 

the 18th because my contemplation was tha t  intervent ion would 

be ru led on and we would have u n t i l  the 20th i n  which t o  take 

the deposition which i s  today. 

18th, but given the circumstances, you know, we could do Tt 

telephonical ly, o r  i f  he's i n  S t .  Pete, we could do i t  maybe 

t ha t  Wednesday when we go down and look a t  documents. 

So I o r i g i n a l l y  proposed the 

COMMISSIONER BAEZ: I'm sorry, Wednesday when you go 

and see the documents? 

MR. MOYLE: 'When we go t o  look a t  documents down 

there, I guess the 27th, i f  I understand your previous ru l ing .  
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COMMISSIONER BAEZ: Right . Subject t o  your 

scheduling, the witness w i l l  be made avai lable f o r  deposition 

no l a t e r  than - -  what was t h a t  Wednesday? I s  t h a t  the 20- 

MR. HARRIS: Next - -  
COMMISSIONER BAEZ: Is t ha t  the 27th t h a t  we're 

t a l  k ing about? 

MR. HARRIS: The 27th was Friday, Commissioner. 

COMMISSIONER BAEZ: What was the Wednesday? 

MR. HARRIS: Sorry. 27th was the Wednesday, yes. 

COMMISSIONER BAEZ: Okay. No l a t e r  than the 27th. 

MR. SASSO: May we be heard on t h i s ,  Commissioner 

Baez? 

COMMISSIONER BAEZ: Yes, Mr . Sasso. 

MR. SASSO: Again, we would urge t h a t  the intervenor 

takes the case as i t  f inds it. Discovery i s  closed today. 

Mr. Roeder, who Mr. Moyle wants t o  dispose, i s  not avai lable 

next week. I t ' s  Thanksgiving week. We a17 have f u l l  

calendars. 

a last-minute intervenor's request f o r  a deposition. And w i th  

a l l  respect, we would oppose tha t  request, and we would ask 

t ha t  the intervenor be held t o  the prehearing order on t h i s  

issue. 

It's very d i f f i c u l t  t o  tu rn  on a dime t o  respond t o  

COMMISSIONER BAEZ: Can you make him avai lable by 

telephone? 

MR. SASSO: He's w i th  h i s  family for Thanksgiving 
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week. 

wi th h i s  family while I'm not able t o  be w i th  him as counsel. 

I ' m  not inc l ined  t o  agree t o  have him give a deposition 

I don' t  know what h i s  calendar i s .  

know whether - - 
I don' t  even 

COMMISSIONER BAEZ: Where i s  he w i th  h 

Mr. Sasso? 

MR. SASSO: Chicago. 

COMMISSIONER BAEZ: Chi cago. 

MR. SASSO: Yes, s i r .  

COMMISSIONER SAEZ: I t ' s  a f i n e  town. 

grant the opportunity t o  depose. The scheduling 

s family, 

I want t o  

i s  going t o  be 

a problem, Mr. Moyle. I th ink  a t  t h i s  point  a telephone 

deposition i s  the only th ing  t h a t ' s  going t o  be possible. The 

27th may not be avai lable. You should be - -  we should look a t  

dates perhaps the day before. 

MR. MOYLE: I ' m  f i ne  wi th  working on counsel. I 

th ink  tha t  the fac t  t h a t  we are able t o  depose him I th ink 

you've made clear, and w e ' l l  work as t o  what can be 
accomplished t o  accommodate h i s  schedule. I mean, I ' m  not 

adverse t o  working the weekend before the hearing. 

MR. SASSO: Out o f  courtesy t o  the witness, could we 

a t  a minimum agree t o  a time l i m i t a t i o n  on the deposition? 

COMMISSIONER BAEZ: What would be a reasonable t i m e  

1 imi ta t ion? And I 've -got t o  confess ignorance on these. I 

know depositions can take a l l  day, and t h a t ' s  not what I ' m  
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interested i n  creating. You do have a 1 i m i  ted number o f  issues 

that you're ra is ing,  and I would suspect t ha t  a reasonable time 

can be agreed upon. 

MR. MOYLE: Yeah, I - -  j u s t  making tha t  judgment on 

the f l y  i s  - -  I mean, i t ' s  p r e t t y  extensive - -  
COMMISSIONER BAEZ: We're a l l  working on the f l y  

here, M r .  Moyle. 

judgment. 

I t h ink  you're going t o  have t o  make tha t  

MR. MOYLE: I would probably need a t  least  a h a l f  a 

day w i th  him. 

COMMISSIONER BAEZ: By h a l f  a day, you mean four 

hours? 

MR. MOYLE: Yes. 

COMMISSIONER BAEZ: Mr. Sasso, I know you th ink  

t h a t ' s  too long. 

MR. SASSO: I do. In most Public Service Commission 

proceedings depositions ra re l y  extend t o  ha1 f a day. 

Occasionally you w i l l  have a f u l l  day or a h a l f  a day 

deposition o f  an expert but i t ' s  rare. And so what we're 

t a l  k ing about i s  a very generous estimate o f  a deposition 

rather than a concession t o  the circumstances and an agreement 

t o  l i m i t  the deposition. 

COMMISSIONER BAEZ: We'l l  l i m i t  i t  t o  two, Mr. Moyle. 

Okay. Mr. H a r r i s ,  are there any other issues tha t  we need t o  

take up before we get t o  the dra f t?  
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MR. HARRIS: I don't bel ieve so. 

COMMISSIONER BAEZ: No? All r i g h t .  We're going t o  

love real  quickly t o  t h i s .  As I said, Mr. Moyle, we're not 
mter ta in ing changes t o  the issues a t  t h i s  point .  

MR. MOYLE: That will make i t  easy fo r  me. 

COMMISSIONER BAEZ: That's it. You're j u s t  going t o  

;it there, huh? All r i g h t .  

Sections I and 11. I f  there 's  any changes jus t ,  

Ir. Sasso, you can l e t  me know. 

MR. SASSO: Just a comma missing a f te r  Chapter 120 

inder - -  t h a t ' s  under Section, I'm sorry, under Section 111. 

COMMISSIONER BAEZ: Okay. Under Section I11 we've 

j o t  a typo tha t  we need t o  note. Section I V .  Section V. 

Section V I .  Section V I P .  M r .  Sasso, do you have any changes 

to your order o f  witnesses? 

MR. SASSO: No, s i r .  

COMMISSIONER BAEZ: Okay. 

MR. SASSO: Oh, I ' m  sorry. 

COMMISSIONER BAEZ: You do? 

MR. SASSO: Yes, we do. We're going t o  i nve r t  James 

Murphy and Pamela Murphy. 

COMMISSIONER BAEZ: Okay. Did you note tha t ,  

Mr. Harris? 

MR. HARRIS: Yes, s i r .  

COMMISSIONER BAEZ: Okay. The Murphys are inverted. 
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rhat d i d n ' t  sound r i g h t ,  d id  it? All r i g h t .  Moving on t o  

Dasic posit ions, Section V I I I .  Mr. Sasso, you can d i rec t  me t o  

Mherever i t  i s  tha t  you need t o  make changes. 

MR. SASSO: We have no changes. 

COMMISSIONER BAEZ: On the issues and posit ions, 

Section I X .  

MR. SASSO: Again, j u s t  a formatt ing typographical 

under our pos i t ion on Issue 1. 

COMMISSIONER BAEZ: Can you point  Mr. Harr is t o  it, 

. 
MR. SASSO: I t ' s  j u s t  - -  I th ink  i t ' s  the way i t ' s  

pr inted out. I t ' s  not a substantive issue. 

COMMISSIONER BAEZ: Oh, okay. That 's r i g h t  side 

j u s t i f i c a t i o n  for you. 

MR. SASSO: Right. 

COMMISSIONER BAEZ: Any other issues, Mr. Sasso? 

MR. SASSO: No. 

COMMISSIONER BAEZ: Section X. Changes t o  the 

exhibits? 

MR. SASSO: Again, we would need t o  make conforming 

changes on the two Murphys. 

COMMISSIONER BAEZ: Okay. And what you can do i s  

j u s t  get i n  touch w i th  counsel o f f - l i n e  wi th  whatever according 

changes. 

MR. SASSO: We would j u s t  i nve r t  the order, t h a t ' s  
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a l l .  

COMMISSIONER BAEZ: Okay. Mr. H a r r i s ,  you got that? 

MR. HARRIS: Yes, s i r .  

COMMISSIONER BAEZ: I f  you need any other 

information, j u s t  t a l k  t o  Mr. Sasso a f te r  the prehearing. 

Section X I ,  I ' v e  got a proposed s t ipu la t ion  here. 

Now, I don' t  know how the intervent ion af fects  tha t ,  whether we 

need t o  accept it. I would accept i t  wi th  the s t ipu la t ion  as 

stated, although I'm not sure how the intervent ion af fects 

that .  

MR. HARRIS: I don' t  th ink  i t  would unless PACE has 

not only an argument but some reason t o  bel ieve tha t  it would 

s i g n i f i c a n t l y  change. 

MR. MOYLE: Well, having been granted intervention, I 

a t  leas t  need t o  know and read the s t ipu la t ion  and have an 

opportunity t o  review. I don' t  even what i t s  contents are. 

COMMISSIONER BAEZ: I t ' s  here. I mean, i t ' s  r i g h t  

before you. 

that .  

I don' t  th ink  there 's  a whole l o t  more t o  i t  than 

MR. MOYLE: My f i r s t  guess i s  it seems p re t t y  

innocuous, and i t ' s  probably something we could agree to ,  but 

I'm a l i t t l e  hesitant t o  do tha t  without t a l k i n g  t o  my c l i en t .  

COMMISSIONER BAEZ: Well, you have till the end o f  

today. 

MR. MOYLE: Okay. 
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COMMISSIONER BAEZ: Any other pending motions? 

MR. HARRIS: I ' m  sorry, Commissioner. What would 

your r u l i n g  be f o r  M r .  Moyle? 

COMMISSIONER BAEZ: I ' m  going t o  accept i t  now that,  

you know, has a character tha t  d i f f e r s  depending on whether - -  
i t ' s  not a t rue s t ipu la t ion  i f  everyone i s  not on board. 

th ink we've taken t o  c lass i fy ing the s t ipu lat ions.  

i t ' s  the only th ing tha t  I can th ink o f  a t  t h i s  po int  how we 

deal wi th  it, but you can get back t o  me on tha t  depending - - 
Mr. Moyle, I'm not cer ta in  tha t  t h i s  a f fects  you i n  the l e a s t .  

MR. SASSO: Commissioner Baez, I would point  out tha t  

I 

I mean, 

t h i s  d r a f t  prehearing order was avai lable on the Commission's 

Web s i t e  since the 15th, and we're going t o  be held t o  not ice 

o f  things tha t  were phys ica l ly  avai lable tha t  the would-be 

intervenor should be as we1 1 . 
COMMISSIONER BAEZ: I understand, M r .  Sasso. The 

techn ica l i t y  o f  i t  i s  tha t  I can ' t  accept a s t ipu la t ion  o r  a t  

least  i n  t o t o  that  i s n ' t  a t rue  s t ipu la t ion  now given the l i s t  

o f  players, i f  you w i l l  . So I don' t  know, and Mr. Har r i s ,  

maybe you can educate me, I don' t  know how we would deal wi th  

i t  t o  the extent - - and again, Mr. Moyle, I can ' t  see - - 

MR. MOYLE: I don' t  th ink  i t  w i l l  be a b i g  deal. I 

j u s t  am not comfortable doing i t  without having a conversation 

w i th  the c l i e n t .  

MR. SASSO: We would suggest t h a t  the Prehearing 
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3 f f i ce r  does have the a b i l i t y  t o  enforce the prehearing order 

rJhich require tha t  a l l  posi t ions be stated as o f  the prehearing 

zonference or waived. 

MR. MOYLE: I can make i t  easier f o r  M r .  Sasso and 

say I don ' t  agree t o  it, and j u s t  say i t ' s  not  something tha t  

de would agree to ,  but  I don ' t  want t o  do tha t .  

an opportunity t o  t a l k  t o  my c l i e n t  and hopeful ly be able t o  

agree t o  it, t o  accommodate him. 

I want t o  have 

COMMISSIONER BAEZ: Mr. Sasso, we've allowed a t  t h i s  

po int  some leeway on providing prehearing posi t ions;  therefore, 

the whole waiver argument probably i s n ' t  appl icable i n  t h i s  

case. However, we're not going t o  w a i t  - - we can ' t  w a i t  

forever on t h i s .  And I - -  
MR. MOYLE: Right. You sa ld close o f  business today. 

I f  s t a f f  counsel doesn't hear from me by close, then I th ink  

you could consider i t  st ipu lated to .  

COMMISSIONER BAEZ: Very we1 1 . No conf ident ia l  i t y  

matters a t  t h i s  po in t .  

MR . HARRIS : No, Commi s s i  oner . 
COMMISSIONER BAEZ: Any other matters tha t  any o f  the 

par t ies  need t o  ra ise? 

MR. MOYLE: We'd l i k e  t o  reserve a few minutes f o r  an 

opening statement a t  the  hearing. 

COMMISSIONER BAEZ: I th ink  t h a t ' s  - -  the prehearing 

statement says ten  minutes, I ' m  not sure. 
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22 

1 r i g h t  now what 

MR. MOYLE: I t  i s  under "Rulings." We would probably 

be able t o  shorten i t  t o  f i v e  i f  - -  
COMMISSIONER BAEZ: Nothing would make me happier. 

MR. MOYLE: - - there was agreement. 

COMMISSIONER BAEZ: T h a t ' s  a l l  I have. Thank you a l l  

f o r  coming. I ' l l  see most o f  you i n  the next room. We're 

adjourned 

(Prehearing concluded a t  9:05 a.m.) 
- - - - -  
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