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Clerk and Director of Administrative Services 
Florida Public Service Commission 

<-j S G  
RE: Docket No. 02041 3-SU G 

IN RE: Initiation of show cause proceedings against Aloha Utilities, Inc. in Pasco 
County for failure to charge approved service availability charges, in violation of 
Order No.PSC-01-0326-FOF-SU and Sectioii 367.091 ,Florida Statutes. 

Dear Ms. Bayo: 

Enclosed please find the original and fifteen (1 5 )  copies of Aloha Utilities, I n c h  
Response in Opposition to Adam Smith Enterprises, Inc.'s Motion to Confirm and Motion to 
Strike to be filed in the above-styled docket. Also enclosed is an extra copy to be stamped and 
returned to our office for our files. 

Thank you for your assistance in this matter. Please contact me if you have any questions 
or need any additional information regarding this filing. 

Very truly yours, 

Brus 
CAF 
CMP 
COM 
CTR - - _ _ _  
lECR ~ : 3 7 6 7  
GcL +c: Rosanne Gervasi 3PC 
;nMS 
SEC I, 
OTM 

Joe McGlothlin 
Steve Watford 

RECEIVED &FILED 
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S uzan ne B row 111 e s s 
Attorney for Aloha Utilities, Inc. 



BEFORE TI-IE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Initiation of show cause proccediiigs 
against Aloha Utilities, Inc. In Pasco County 

availability charges, in violation of Order No. 
PSC-01-0326-FOF-SU and Section 367.092, 
Florida Statutes. 

for failure to charge approved service DOCKET NO. 020413-SU 

/ 

RESPONSE IN OPPOSITION TO ADAM SMITH ENTERPRISES, INC.’S 
MOTION TO CONFIRM AND MOTION TO STRIKE 

Motion to Confirm Effective Date 

1 .  Adam Siiiith cites $120.80( 13)(b), F.S., correctly for the proposition that the 

Coiniiiission may only address the “issues in dispute” when a hearing is requested in response to 

a Proposed Agency Action (PAA) order and a11 -other proposed actions of tlie Comiiiission, are 

dee ixd  stipulated. [Adam Siiiith Motion at 11 Adam Sinitli goes 011 to allege that the April 16, 

2002 erfcctive date iol- Aloha’s reviscd scrvice availability tarirf was not protested by cither 

Aloha or Adam Smith and thus became efrcciive by operalion of law. [Motion at 1-21 In support 

of this position, Adani Smith cites h e  cases in wl~ich the Commission has “recognized and 

applied this requireiiient.” [Adaiii Smith Motion at 2-31 Adaiii Siiiith also appears tot take the 

position that a hearing iiiay only adciress tlie issues disputed in parties’ petitions for a foriiial 

hearing citing Order No. PSC-98-1254-GU, issued September 22, 1998. Id. Aloha disagrees 

with this characterization of both the facts aiid the law. 

I 



_ . I  

2. ---First, i t  is an incorrect stateinerit of law that a hearing 011 proposed action of the 

Coinmission r . l f i q?  only d i m s s  tl7c issiies m i s d  by the piriaties in /heir. pctilims. fbr henring. 

Were this so, the Coinmission woulcl be unabk to raise issues itself that it found were necessary 

to f d l y  and fairly resolvc the matters bel-bre it .  Thc Coniiiiissioii has very specif5cally reserved 

this right i n  the procedural order in this docliet, Order PSC-02- 1460-PCO-SU (Ordei- 02-1 460), 

issued in this cloclte~ 011 October 23, 2002. Order 03- 1460 states that the “,vcnpc offhis  

lo crnd dwing the pr-ehccii*i~~g co7~fir*encc, unless inodified by the Coiimiissioxi.” 1 0 1  der 02-1 460 

at 1 ; Emphasis added] Coiniiiissioii Stall-’ does not filc prolcsts of PAA orders. However, oiice a 

protest has been iiinely filed by an appropi-iatc party. the Coniiiiissioii through its Staff has the 

I 
I 

ability to idenlify issues in dispute whicli it believes are necessary to h l i y  resolve the dispute. 

9 
3. This reservation o l  authority has been recognized by the Coiiiinission in orders 

interpreting 4 U0.80( 13)(b), F.S.: Orcler PSC-97-0860-PCO-TL (Order 97-0860), issued July 16, 

1997’, and Order PSC-00-1549-PCO-WS (Order 00- 1549), issued August 25, 2000’. In Order 

97-0860, Coinrnissioncr Clark denied Sprint-l’lorida’s rcqucst to limit the issues in the docket to 

those protested by MCI in its protest stating: 

Also, Section 12O.80( 13)(h), Florida Statutes, does not limit the 
Commission’s discretion to address a11 issues that it determines 
to be relevant to a f d I  r-csolulion of fi case when the initial PAA 
ordcr is protestcd. Scctioii 120.80( E)@), Florida Statutes, is 

’ I i i  re : E stab 1 i s 11 ine lit o I‘ i n t ras t a t e i i n  131 e i i i  e 11 tat i o i i  re q u i rein e ii t s govern in ,e fk CI era1 1y 
mandated deregulation of local exchange conipany imyd~ones,  97 FPSC 7:483 (1 997). 

I n  re: Complaiiit a i d  request for hearing by Linda J. McKeniia and 54 petitioners 
reEarcling unfair rates and charges by Shan+la by the Lake Utilities, Inc. in Lake County, 00 
FPSC 8:402 (2000). 

Suzanne Brownless, P. A., 1975 Buford Boulevard, Tallahassee, Florida 32308 
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4. 

designcd to li init  the parties to the issues presented by the protest in 
order to prevent them from relitigating issues tliat the Coiiiiiiission 
has already decided an$ that were not protested. It is not designed 
to prevent thc Commission from addrcssing riiattcrs it deems 
ncccssary to il full resolution of the case in thc manner it &ems 
appropriate. 

Sprin t-Florida’s rcstrictivc intcrpi-ctstion of Section 
l20.80( 13)(b), Florida S tatutcs, wouid urineccssarily hamstring 
the Commission in its proper csercise of rcgrrlatory mithority. 
A c c o r cl i 11 g 1 y , S 13 I- i 11 t - F 1 mi cl a’ s Mot i on i s 11 ereby cI en i e d . 

. -  

. .. 

[97 FSPC 7 at 434; Emphasis added.] 

Likewise in Order 00-1 549, Coimiissioner Jacobs considered Offi e of Public f 
Couiisel’s (OPC) Motion in Liiiiiiie scckiiig to limit the issues in the case to hose raised in 

OPC’s objectio‘li to Ordcr PSC-00-0259-PAA-WS. OPC opiiied that 5 120.80( 13)(b), F.S., 
I 

prohibited “the Commission from hearing any issue that \;vas not raised by a party in  ail initial 

objection f-iled against the PAA.” [00 FSPC 8 at 403) I n  re.jectiiig this interprctation of 

fi 120.80(13)(b), F.S., Comiiiissioner Jacobs cited Oidei- 97-0860 and reiterated that “to the 

extent that OPC sccks to liniit thc  Commission’s cliscrction l o  address all issues that it 

dcterniincs to be rclevant to the full rcsolution of the caw, the Motion in Limine is denied.” 

[00 FSPC 8 at 4041 

5. As discussed in Aloha’s Motion to Establish Issues, filed 011 Jaiiuary 16, 2003, the 

effective date ol’ thc scrvicc availability tarif’f has been clearly raised by both Aloha and the 

Suzanne Brownless, P. A. ,  1975 Buford Boulevard, Tallahassee, Florida 32308 



- 

meeting on 'Gctobcr 8"' and included in thc StafPs preliminary issues list distributed on 

December 18"" at the sccoiid issues meeting. LAttacliiiient A ]  The effective date issue was also 

iiicIuded in the Stafrs revised preliminary issues list prepared after the Deceniber 1 8"' meeting. 

[At t achiii en t B 1 
- -  

6. Allowing the efkctivc date to be included as an issue in this casc will not 

prejudice Adam Smith. Both Aloha and Staff advised Adani Smith that the effective date of the 

tariffwas at issue at the first issues meeting on October st'', ii701-e than three months ago. Aloha 

appropriately raised this issue at both issues iiieetiiigs and filed testimony on the i -sue in the 1 
prefiled testimony of Stephen Watford, 1Iie subject of Admi Smith's corollary Motion to Strike. 

Adam Smith's testimony is not due to be filed tmtil February 3, 2003. Aclaiii Smith has not 
c I 

allcged, nor could i t ,  that inclucIing ~ h c  cfl'ectivc c h c  of the service availability tariff as ail issuc 

i n  this case will prejudice i t  i n  any way. 

7. All parties agree that issues raised i n  a prokst/rcquest for hearing are properly 

before the Commission. A11 parties agree that the Comiiiission has the authority to establish the 

issues to be litigated i n  this docket. As stated -above, Aloha lias both directly and indirectly 

raised the effective datc of the service availability tari1-T as ail issue in this docket.. Further, the 

Coiiimissioii Stai'l'1ia.s raised the el'f'ective datc of tlic rcviscd service availability tarif1 as an issue 

in this docket. The imputation of CIAC, backbilling and the effective date of the service 

availability tariff have been properIy protested and thus tlic hd i i i g s  made in Order PSC-02- 

1 250-SC-su regarding tlicse issues are ;I iiullity anc1 of no Force or effect. 111 re: Phtition for 

backbilling. The very inconsisteiicies raised by Adam Smith between an effective date of April 
16, 2002 aiid both the imputation of CIAC and backbilling demonstrate that the ef€ective date is 
intrillsic to both issues. 

-4- 
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ag pro v a 1 o If 'a's p ec i a1 c o lit rac t w i t 11 I M C P 110 s p 11 at e s C o i n  I:, a nv fo I- pro v i si o n of i 11 t e rru p t i b 1 e 

electric service by Titinpa Electric Company, 01 FPSC 4:267, 268 (2001)("Given that IMC 

protestcd thc Order in  its entirety, the hclings ~nade  in PAA Order No. PSC-0 1-0 104-PAA-E1 

are of no force and effect.") 

8. For these reasons, the effective date of' April 16, 2002 has not become final by 

operation of law but is at issue in this proceeding. Aclani Smith's request to confirm the effective 

date of the service availability tariff as April 1 6, 2002 must be denied. 

Motion to Strike Testimony 

9. The basis for Adaiii Smith's motion to strike portions ol' Stephen Wathrd's 

i 1 
prefiled direct tcstimony is that the effective date of April 16, 2002 [or the service availabiiity 

tariff is not at issuc in this casc. [Adam Smith Motion at S] As proven above, the effective date 

of the service availability tariff is properly at issue in this procceding. 

10. Adam Sinith's request 

the effective date inust be denied. 

WHEREFORE, Aloha Utilit 

10 strilce portions of' Mr. Watibrd's testimony addressing 

es, Inc. requests h a t  this Coiimiissioii enter an order 

denying Adam Smith's Motion to Conf?rni as Fiiml thc Apr i l  16, 2002 Erfective Date of the 

Revised Service Availability Tariff atid denying Adam Smith's Motion to Strike Testiriioiip on 

Effectivc Date, to wit page 13, line 5 through page 7 6, line 2. o1'Stcpheii Watf'ord's prefiled direct 

t e s 1 i 111 o n y . 
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RespectlirlIy subinitted this 22 day of .Tanuai*y. 2003 by:  

1975 Buford Blvd. 
Tallahassee, Florida 32308 
Is110l-i~: (850) 877-5200 
FAX: (850) 878-0090 
E-mail : sbi-OWi7less~coilzcast .net 

Rttoriiey for Aloha Utilities, Inc. 

4 
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1. 

1. 

- 
3 .  

4 .  

SEHKLCL Aloha b-e--a-l+owed- to collect €rom dkvelopers the 
difference in the prior and - - cu r ren t  service availability . 
tariffs for t h e  period May 2 3 ,  2001 through A p r i l  16, 2 0 0 2 ?  

shouid CIAC be imputed on Aloha's books f o r  the uncollected 
service availability charges which should have been collected 

. from May 23, 2001 until April 16, 2002, and i€ so, in what 
amoun!? 

I 

i 

What should be the effective date for Aloha's current service 
availability tariff for its Seven Springs waste 

Suqqesked Stipulations I 

1, From May 23, 2001 to April 16,  2002, Aloha erroneously failed 
to notice and implement its. service availability charge 
increase to $1,650 per  residential ERC and $12.79 per gallon 
f o r  a l l  o t h e r  connections, I which charges were approved by 
Order No. PSC-01-032G-FOF-SU, issued February 6 ,  2001, in 
Docket No. 991643-SU. 

The tariff on file with the Commission from May 23, 2001, to 
April 16, 2002, erroneously r e f l e c t e d  Aloha's o l d  service 
availability charge of $206.75 per ERC, which was Aloha's 
approved service a v a i l a b j l i t y  charge prior to the issuance o€ 
Order No. PSC-01-0326-FOF-SU. 

The Null amount of service availability charges which Aloha 
shou d have charged to various developers from May 2 3 ,  2001 to 
April 16, 2002, had t h e  charges been%correctly noticed and 
implemented pursuant to Order No. PSC-01-0326-FOF-SU is ' 

$659,547. 

The full amount of service availability-charges w ich Aloha 

16, 2 0 0 2 ,  had the charges been correctly noticed and 
implemented pursuant to Order No. PSC-01-0326-FOF-SU is 
$220,817.25. (according to Adam Smith's protest) , 

should have charged to Adam S m i t h  from May 2 3 ,  a t  , O O ,  to April 

I .. . - __ - - - - . .-_ .. . - -  . ---. ~ -..- _ _  " 

$.A- 
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P r e l i m i n a r v  Issues Lis t  - DN 0204 13-SU 

L e q a l  Issues 

1. Does the Commission have the legal a u t h o r i t y  to permit Aloha  
Utilities, Inc. to collect from developers the difference in 

p i o r  and c u r i - e n t  wastewater service a v a i l a b i l i t y  tariffs 
the period4May 2 3 ,  2 0 0 2  through A p r i l  1 6 ,  2002? 

2 .  Would t h e  i m p u t a t i o n  of CIAC on t h e  utility's books i n  the 
a m o u n t  of the ;ncollectcd serv ice  availability charges without 
authorizing the u t i l j t y  to collect these c h a r g e s  from 
d e v e l o p e r s  constitute a t a k i n g  and/or a p e n a l t y ?  

I I  
F a c t u a l  Issues 

1. If the Commission has the legal authority tq do so, s h o u l d  
Aloha U t i l i t i e s ,  Inc. be ailowed to collect from,; developers 
the difference in the prior and c u r r e n t  service availability 
tariffs f o r  the p e r i o d  May 23, 2001 t h r o u g h  April 16, 2002, 
under t h e  facts of t h i s  case? 

2. Should C I A C  be imputed on t h e  utility's books for the 
uncollected service availability charges which should h a v e  
b e e n  collected from May 2 3 ,  2001 until Apri l .  16, 2002, and if 
so, in what  amount? t i  

3 .  What should be the effective date f o r  Aloha Utilities, Inc.'s 
current service availability tariff f o r  its Seven Springs 
was t ewa t e r system? 

-5.- 
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I I-Il?REBY CERTIFY TI-TAT a !IW m:! r.m I i;ci copy of the foregoing has been provided 
to the persons listed below by U.S. Mzil, (-I) I i i i i i d  Dciivery, or ( ' I : :" )  E-Mail, this a&! day of 
.Tanuary, 2003. 

*Rosarme Gervasi 
S eiii or At t o me y 
I= 1 o rid a P 11 b 1 i c S e rv i ce C o 111 mi s s i o 11 
Tallahassee, FL 32399-0850 

Kathryn G.W. Cowdery 
Ruden, McClosky Law Firm 
21 5 South Monroe Street 
Suite 815 
Tallahassee, FL 3230 I 

'''.Toe McClotlilin, Esq. 
McWhirter Reeves Law Firm 

't'allahassee, FL 3230 1 
17 SOL1111 GacIsden Street 

S kplien C. B L I ~ ~ ~ S S  
Jack Shrew 
Office of Public Couiisel 
c/o Florida Legislature 
I 1  1 West Madison Street 
Room 8 12 
Tallafiassec, FL 32349-1400 

S t e ph e17 W at fo rd 
Presideii t 
Alolia Utilities, ipc. 
69 I 5  Perrine Ranch Road 
N e u ~  Pori Ricliey, FL 34655-3904 

c :  3765 

-7- 

Suzanne Brownless, P. A., 1975 Buford Boulevard, Tallahassee, Florida 32308 


