BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Review of Florida Power DOCKET NO. 000824-EI QE ;; E
Corporation’s Earnings, Including Effects rga =
of Proposed Acquisition of Florida Power Submitted for Filing: xR 2 O
Corporation by Carolina Power & Light May 29, 2003 e nO

-

PROGRESS ENERGY’S MOTION FOR PROTECTIVE
ORDER TO LIMIT THE SCOPE OF DISCOVERY

Florida Power Corporation d/b/a Progress Energy Florida, Inc. (“Progress Energy”) by
and through undersigned counsel hereby moves for entry of an protective order to limit the scope
of written discovery and discovery obtained through depositions by the Office of Public Counsel
and other participating parties (hereinafter “Public Counsel et al.”) to the topic of
communications by Progress Energy (including its consultants or contractors), if any, with the
Commissioners and the Commission Staff concerning the merits of the refund issue during the
period beginning November 24, 2002 through the present. In support of its motion, Progress
Energy states as follows:

Background

This proceeding involves a dispute between the parties concerning the amount of the
refund that Progress Energy is required to pay its customers pursuant to the Settlement
Agreement approved by the Commission to resolve all of the issues in Progress Energy’s rate
case. However, the “discovery” that has been commenced by the Public Counsel, et al., in this
docket is entirely unrelated to the merits of the parties’ positions on the refund issue. The
discovery effort by the Public Counsel, et al., is in the nature of ancillary investigation based on
the suspicion of counsel for Sugarmill Woods Civic Association, Inc. (“Sugarmill Woods™), Mr.
Michael Twomey, that “some commissioners” received ex parte communications “from
employees and other representatives of lfrog_ress Energy,” which suspgqte;gl gommupic_gtigns
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were not properly made a part of this docket by the Commissioner(s) receiving the -
communications. According to Mr. Twomey’s May 15, 2003 letter to Chairman Jaber, his
suspicion 1s based on an “anonymous communication” and a staff recommendation that is
“fishy” in his opinmion. (Letter attached as Exhibit A) (Emphasis added).

Based on these suspicions, Sugarmill Woods and the Public Counsel have served
Progress Energy with written discovery and have set the depositions of five (5) Progress Energy
employees. Putting aside for the question of whether parties to a contested proceeding should be
the self-appointed investigators of such allegations, the scope of the discovery directed to
Progress Energy should be strictly limited to the topic of whether any prohibited ex parte
communications occurred within the time frame posited by the laws governing such
communications.

Argument

Progress Energy is willing to respond to inquires concerning suspected ex parte
communications. However, any inquiry should be limited to just that 1ssue and to the potentially
relevant time frame established by the laws governing such communications. Public Counsel’s
Third Request for Production of Documents, however, covers an overly broad time frame and
contains a request for documents outside the scope of the issue at hand.

Specifically, Public Counsel seeks documents dating back to January 1, 2002 — over a
year before this issue came before this Commission on February 24, 2003 through Public
Counsel et al’s filing of the Motion to Enforce Settlement Agreement. The ex parte statute and
the Commission’s rules govern communications with commissioners up to 90 days prior to the
initiation of a docket when a person “kngws” that the matter will be filed with the Commission.
The rules have only limited apphication to communications with the Commission Staff after a

docket 1s pending. See § 350.042(1), Fla. Stat. and Rule 25-22.033(1). If the proposed discovery
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by the Public Counsel, et al., is proper at all, it can only be appropriate if limited to the subject of -
ex parte communications and to time frames imposed by these laws on the making or receipt of
ex parte communications.
Further, Public Counsel’s request number five (5) seeks discovery that ranges far beyond
the scope of the issue raised by Public Counsel:
Please provide all e-mails, memoranda and other communications or documents in your
possession, custody or control regarding (1) the settlement agreement dated as March 27,
2002, (2) meetings or communications with Florida Public Service Commission staff
members, (3) meeting or communications with Florida Public Service Commissioners,

(4) or the amount of the refund or refunds required under the stipulation and settlement
dated as of March 27, 2002.

(Numerals and emphasis added). Given the appropriate date restrictions as established by the
laws governing ex parte communications, Progress Energy is willing to provide documents
identified in subsection’s two (2) and three (3). However, the other categories of documents
have nothing to do with the alleged ex parte communications. Rather, they encompass Progress
Energy’s internal work product concerning the merits of the refund dispute.

Public Counsel et al., have admitted that they do not need any discovery on the merits of
the refund issue before this Commission, and they did not seek to pursue any based on their
position that all such information should be off limits to the Commission’s resolution of the
merits of this controversy. They reaffirmed this position in their recent Motion in Limine and
Motion to Strike, specifically relying on the fact that no evidentiary hearing has been scheduled
in this docket.

Further, in its recent response to Progress Energy’s Motion to Continue Depositions and
Establish a Reasonable Discovery Schedule, the Public Counsel again reiterated that the sole

purpose of its investigation was to determine whether Progress Energy had any involvement — by

means of improper ex parte communications — in the conduct of two Commissioners who
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undertook certain action. Based on the deposition testimony of Commission staff members
given on May 23, 2003 in this docket, it is clear that the Commissioners’ action, which was
undertaken with the advice of the Commission’s General Counsel, to request that the
Commission Staff offer a recommendation containing options for the Commission to consider,
was entirely appropriate. In any event, however, there is no reason 19 permit Public Counsel, et
al., to propound “discovery” that strays far afield from and goes well beyond the narrow matter
at 1ssue.

Accordingly, Progress Energy requests that the Commission limit its scope of written
discovery and the depositions of Progress Energy witnesses to the issue at hand. To accomplish
this, Progress Energy seeks a Protective Order limiting the scope of any written discovery or
deposition inquiry to the topic of communications, if any, by Progress Energy (including its
consultants or contractors) with the Commissioners and the Commission Staff concerning the
merits of the refund issue during the period beginning November 24, 2002 to date.

Wherefore, Progress Energy asks this Commission to issue a Protective Order as
described herein reasonably to limit the nature and extent of discovery in this ancillary
investigation to the relevant topics of inquiry for a time period having some reasonable basis in
law as set forth above.

Respectfully submitted,

/Yy s S

James A. McGee Galy L. Sasso

PROGRESS ENERGY SERVICE COMPANY.L1LC Jill H. Bowman

Post Office Box 14042 Daniel C. Brown

St. Petersburg, FL 33733-4042 CARLTON FIELDS, P.A.
Telephone: (727) §20-5184 , Post Office Box 2861
Facsimile: (727) 820-5519 St. Petersburg, FL 33731

Telephone: (727) 821-7000
Facsimile: (727) 822-3768
Attorneys for Progress Energy Florida, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of foregoing has been furnished via facsimile (as

indicated by **) and U.S. Mail to the following thi%%day of May, 2003.

Mary Anne Helton, Esquire **
Adrienne Vining, Esquire
Bureau Chief, Electric and Gas
Division of Legal Services
Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850
Phone: (850) 413-6096

Fax: (850)413-6250

Email: mhelton@psc.state.fl.us

Ron LaFace, Esquire **

Greenberg Traurig, P.A.

101 E. College Ave.

Tallahassee, FL 32301

Phone: 850-222-6891

Attorneys for Florida Retail Federation

Thomas A. Cloud, Esquire**
Gray, Harris & Robinson, P.A.
301 East Pine Street, Ste. 1400
P.O. Box 3068

Orlando, FL 32801

Phone: (407) 244-5624

Fax: (407) 244-5690

Attorneys for Publix Super Markets, Inc.

Michael Twomey, Esquire **
Post Office Box 5256
Tallahassee, FL 32314-5256
Phone: 850-421-9530

Attorneys for Buddy Hansen and Sugarmill

Woods Civil Association
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Jack Shreve, Esquire **

Public Counse]

John Roger Howe, Esquire
Charies J. Beck, Esquire

Deputy Public Counsel

Office of Public Counsel

c¢/o The Florida Legislature

111 West Madison St., Room 812
Tallahassee, FL 32399-1400
Phone: (850) 488-9330
Attorneys for the Citizens of the State of
Florida

Vicks Kaufman, Esquire **
Joseph McGlothlin, Jr., Esquire
McWhirter Law Firm
117 S. Gadsden St.
Tallahassee, F1. 32301
Phone: 850-222-2525
Attorneys for Florida Industrial Power Users
Group

John W. McWhirter, Jr., Esquire
McWhirter, Reeves, McGlothlin, et al.
Post Office Box 3350

Tampa, FL 33601-3350

Paul E. Christensen

Sugarmill Woods Civic Assoc., Inc.
108 Cypress Blvd. West
Homosassa, FL 34446



Florida Retail Federation Buddy L. Hansen

100 East Jefferson Street 13 Wild Olive Court

Tallahassee, FL. 32301 Homosassa, FL 34446

Lee Schmudde James }. Presswood, Jr.

Vice President, Legal Legal Environmental Assistance Foundation
Walt Disney World Co. 1141 Thomasville Road

1375 Lake Buena Drive Tallahassee, FL 32303-0290

Lake Buena Vista, FLL 32830

Christopher M. Kise

Solicitor General

Office of the Attorney General
PL-01, The Capital
Tallahassee, F1. 32399-1050

L7
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MICHAEL B. TWQOMEY
ATTURNEY AT LaW
FOST OFFICE BOX 5056
TALLABAIGEL, FLORIOX 7221 45456
b (30) 4210430 Frop (B50) 4018843
oxmall: mikanwomgmerthegt crae. =nm

May 15,2003

Lila A, J}B.bt’:ﬂ Chairman

Florida Public Serviee Commission
2540 Shimerd Oak Blyd.
Tallahagsee, Florida 23295-0850

®e: Doclier No. 000824-Z7 - Review of Florids Power Carporation's eamings, ineluding

effects of prapossd ecquisitian of Floride Power Corparatian by Carolina Power &

Lighs,

Degr Chairman Jeber:

Tam wrnng you and your fellow commissioners Individually as o failow-up 10 my public
records raguest yesigrday esking for cartzin documents and other communications related 1o the
gbove~cited docket. Thar zeqUest was mede as the result of an Bnonymons communicetion |
racgived within the last ten deys stating thas some commissioners weps receiving unlewful ax
pare communications from cmployess and other reprasentatiyes of Prograss Ensrgy, Florida, in
cornzztjon with this doclket and the size of the rafund enstomers arz due Fram thic urility. This
carunistication, counled with the highly unusnal form of the staff recommendation published
w28t Thutsdey, convinced me thet addiziana] inguiries ware warranred.

Lest any commissioger farget, Chapter 350, Floride Statutes, ic clea on the probibition
B2EINSt 8K PErle canwalnications in this Type proceeding. | have attached the full tex: of Sectian,
250.042, F.5., but the founderion, nf course, is that 2o commissioner shell peceive =x panz
pamm ications regarding the merits of 8 cage sneh as the one eted above bacense tha cther
pariies ar: disadvantaged by being vnaware of the communications and by, neceasarily, being
uzable 1o rebut themn. As you will recall, the sanctians far oot timely reporting ex parte
cormmunicelions can be severs, 1o includa removal from ofice and 2 fine nat 1 excesd %=.000,

] bope no 2% parte communicaions have taken place. In the event they have, you should
recall tHET they ey be “purged® by raporing them ag provided by Sestion 350.042(4), 7.8,
Such s report not orly elaers e commissiones invelved of any ehergas of wrongdoing, i1 2)s0
allaws the ofher peries to & case t respond to the “merite" of the inzppropriate cammunications,

will 1ot go inte eny derail hers, bue my cliemts think Florida Progress’ theais far
:educin’g the raguired rafiinds ere legally ridiculous. Juer the sams, the stedl recommendarian Le,

Il
T

in my view, in a “fishy” form, and I hove 10,a8K myself why ther is the zage,

sugarmlil de-.- X paro lewzr w Ll Jaber May 13, 2065, wag
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T hm golng o recommand to the Office of Public Counassl, the 4marnsy Ganera) and athes
PEITIES ﬂ{a‘; we congider teking (he necessary depositions o determing whether any prohibited
communications have been mads. To do that, we will need sdditdonal time bayand that allewad
by the ::'.z(erem schedule of considering this matter a1 Agends next Tuesday. Acoordingly, on
bahalf of Sugarmill Woads Civic Asseciagon, Inc., ] would request that you defer consideration
of this mater for & minimuws of pwo 10 three waels,

Very truly yaues

Michael B. Ywomev }~U5->

Attarney far
Suganmill Wooeds Civic Association, Inc.

sh onumigsianers
lorida Attorney General
(ffice of Public Counsel
Bartigs

Text of Bx Perte Srarute
350.04.’1 Ex parte cammunicatiaps,--

(1) A cormmissioner should aceard o every person who s legally toterested in a proczeding, ar
the parson's lawysr, full right to be heerd acocarding o law, and, excepl as authorized by law,
shall naither initiate nor cansider ex paste commupications cancerning the merits, threat, or offer
of rewayd in any procseding ather then & proceeding tnder 5, 120,54 or 5. 120.565, warkshops, ax
internal affhirs mestings, No individunl shall discuss ex parte with a commissioner the merits af
any issue that he or she knows will be fileg with the cammission within 50 daeys, The pravistans
of this j\bacaticn shall not epply 1o eommission staff.

(2) Th t;:tm'-u'sicms of this section shall not prohikir an ndividual residential ratepayer from

commupiceting with & commissioner, provided that the ralepayer is representing only himself ar
herslf, [without compensation,

yugArmi)l woade &x pm"sv fomer 16 ylle Jaocr Muy 15, 2003, wnd 2




*{3) This|ssction shal] not gpply to orel communications or discusaians in scheduled pnd naticed
open public mesrings af educations! progrems oz of & confersnes ay other meeting of en
associeipn of regutatary apencies.

(4) Tf 2 qommissioner knowingly receives an ex pane compmunication relattve ™ & procesding
athar EHT as set farth in subseation (1), 10 Which he or she i assigned, ha or she must place on
the racord af she proceedimg coples of all written conimunications received, all wrirtan rasponges
10 the commiunications, and & mesmorandum guannp the substance of &ll oral cornmunizatiaus
received|and 2l orel responses made, enc shell give written netics o all parties o the
contmunicatian il such maters have been placed an the record, Any party who desires 10
respond to an ex parte cammmnsication mey da sa. The respanse must be reseived by the
commission within 10 days after rapaiying potioe that the ex parte eommunication has beep
placed ap the racard, The commissioner may, if he or she deams it necessasy to aliminare the
effect of|an ex parte communicatlion received by him or hor, withdraw fram the praceeding, in
which cése the chalr shall substirnte another cammissionar far the proceeding.

(5) Any|individua] who makes an ex parte cornmunication shall subrmit to the commission e
written stetemnent describing the narure of such communication, to inclugde the name of the pergon
making the communication, the name of the caommissioner or commissioners reseiving the
camrnunication, copies of all written sommunications made, £ll written rosponsges 1o such
commuctications, and a memarandum stating the substance of all oral communications recsived
and zll qral responses mede. The commissian shall place on the record of & proceeding al) such
comLnunicatons. :

(6) Ay coramisgioner wha knowingly fails to place on the record any sueh communications, in
violation of the section, within 15 deys of the date of such communicarian is subjest to removal
end 'meay| be regresed a civil penslty not to exceed §5,000,

(7)(e) 1y ahell be the dury of the Cammission on Ethics 1o recejve and investigate swam
camplaints of violatians of dils septlon pursuant to the procedures eontained in sa.
112.522-112.3241,

(b) 1f the Commission op Ethics finds thar there has been & violation of this section by & public
scrvice commiasioner, it shall provide the Governar and the Floride Public Service Commission
Namina*ﬂng Couneil with & report of itg findings and recommendations, The Governor is
authariz&c:’-. to enforce the findings and recommendations of the Comunission oo Ethics, pursuant
1o part [T of chapter 112,

(e) If a pornmissioner faily or refusss 1o pay the Commission an Ethics any civil penalties
assasscq pursuer to the provisiana of this sectioe, the Commissian on Ethics may bring 20
8CTon in BNy cironit eowrt 1o anforce such penalty,

1
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