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Florida Power Corporation d/b/a Progress Energy Florida, Inc. ("Progress Energy") by 

and through undersigned counsel hereby moves for entry of an protective order to limit the scope 

of written discovery and discovery obtained through depositions by the Office of Public Counsel 

and other participating parties (hereinafter "Public Counsel et al.") to the topic of 

communications by Progress Energy (including its consultants or contractors), if any, with the 

Commissioners and the Commission Staff concerning the merits of the refund issue during the 

period beginning November 24, 2002 through the present. In support of its motion, Progress 

Energy states as follows: 

Background 

This proceeding involves a dispute between the parties concerning the amount of the 

refund that Progress Energy is required to pay its customers pursuant to the Settlement 

Agreement approved by the Commission to resolve all of the issues in Progress Energy's rate 

case. However, the "discovery" that has been commenced by the Public Counsel, et al., in this 
AUS 
CAF __ docket is entirely unrelated to the merits of the parties' positions on the refund issue. The 
CMP 
COM ...5.... 
eTR discovery effort by the Public Counsel, et al., is in the nature of ancillary investigation based on 
EC 
Gel the suspicion of counsel for Sugarmil1 Woods Civic Association, Inc. ("Sugarmill Woods"), Mr. 
ope 

E Michael Twomey, that "some commissioners" received ex parte communications "from 

employees and other representatives of Progress Energy," which su C  o uri.c.ftiRns. r 
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were not properly made a part of this docket by the Commissioner(s) receiving the 

coillmunicatioiis. According to MI-. Twoniey’s May 15, 2003 letter to Chairman Jabel-, his 

suspicion is based on an “anonymous communication:’ and a staff recommendation that is 

“fishy77 in his opinion. (Letter attached as Exhibit A) (Emphasis added). 

Based on these suspicions, Sugamiill Woods and the Public Counsel have served 

Progress Energy with written discovery and have set the depositions of five (5) Progress Energy 

employees. Putting aside for the question of whether parties to a contested proceeding should be 

the self-appointed investigators of such allegations, the scope of the discovery directed to 

Progress Energy should be strictly limited to the topic of whether any pi-ohibited ex parte 

coiniiiuiijcations occui2-ed witliiii the time frame posited by the laws governing such 

coiniiiun j cations. 

Argument 

Progress Energy is willing to respond to inquires concerning suspected ex pai-le 

coinmuiiications. However, any inquiry should be limited to just that issue and to the potentially 

relevant time frame established by the laws governing such coiiiniunications. Public Counsel’s 

Third Request for Production of Documents, however, covers an overly broad time frame and 

contains a request for documents outside the scope of the issue at hand. 

Specifically, Public Couiisel seeks documents dating back to January 1, 2002 - over a 

year before this issue came before this Cornmission on February 24, 2003 though Public 

Counsel et al’s filing of the Motion to Enforce Settlement Agreement. The ex parte statute and 

the Coniinission’s rules goveni communications with coininissioners up to 90 days prior to the 

initiation of a docket when a person “kngws” that the matter will be filed with the Commission. 

The rules have 0111 y limited application to conmiunications with the Commission Staff after a 

docket is pending. See 5 350.042(1), Fla. Stat. and Rule 25-22.033( 1). If the proposed discovery 
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by the Public Counsel, el al., is proper at all, it can only be appropriate if limited to the subject of - 

ex parte communications and to time franies imposed by these laws 011 the inalcing or receipt of 

ex parte comiiiunicatjons 

Further, Public Counsel's request number five ( 5 )  seeks discovery that ranges fai- beyond 

the scope of the issue raised by Public Counsel: 

Please provide all e-mails, memoranda and other cominunicatjons or documents in your 
possession, custody or control regarding (1) the settlement agreement dated as March 27, 
2002, (2) meetings or communications with Florida Public Service Conmission staff 
menibei-s, (3) meeting or comxiiunicatioiis with Florjda Public Service Commissioners, 
(4) 01- the amount of the refund or refunds required under the stipulation and settlement 
dated as of March 27, 2002. 

(Numerals and einphasis added). Given the appropriate date restricti ons as established by the 

laws governing ex parte com"iiications, Progress Energy is willing to provide documents 

identified in subsection's two (2) and three (3). However, the other categories of docuiiieiits 

have nothing to do with the alleged ex parte coniniuiiications. Rather, they encoiiipass Progress 

Energy's internal work product concerning the merits of the refund dispute. 

Public Counsel et al., have admitted that they do not need any discovery on the merits of 

the refirid issue before this Coinmission, and they did not seek to pursue any based on their 

position that all such iiifoimation should be off limits to the Coniiiiission's resolution of the 

merits of this controversy. They reaffirmed this position in their recent Motion in Limine and 

Motion to Strike, specifically relying on the fact that no evidentiary hearing has been scheduled 

in this docket. 

Further, in its recent response to Progress Energy's Motion to Continue Depositions and 

Establish a ReasonabI e Discovery Schedule, the Public Counsel again reiterated that the sole 
U 

purpose of its investigation was to deteimiiie whether Progress Energy had any involveiiient - by 

means of improper ex parte coiiiniunications - in the conduct of two Coniniissioners who 
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undertook certain action. Based on the deposition testimony of Con”issi on staff meniben 

given on May 23, 2003 in this docket, it is clear that the Commissioners’ action, which was 

undertaken with the advice of the Commission’s General Counsel, to request that the 

Commission Staff offer a recommendation containing options for the Commission to consider, 

was entirely appropriate. h any event, however, there is no reason to pennit Public Counsel, et 

al., to propound “discovery” that strays far afield froin and goes well beyond the nan-ow matter 

at issue. 

Accordingly, Progress Energy requests that the Coniniission limit its scope of written 

discovery and the depositions of Progress Energy witnesses to the issue at hand. To accoinplisli 

this, Progress Energy seeks a Protective Order limiting the scope of any written discovery or 

deposition inquiry to the topic of communications, if any, by Progress Energy (including its 

coiisultants or contractors) with the Commissioners and the Commission Staff concerning the 

merits of the refund issue during the period beginning November 24, 2002 to date. 

Wherefore, Progress Energy asks this Cominissi on to issue a Protective Order as 

described herein reasonably to limit the nature and extent of discovery in this ancillary 

investigation to the relevant topics of inquiry for a time period having some reasonable basis in 

law as set forth above. 

Respect fully sub mitt ed, 

James A. McGee 
PROGRESS ENERGY SERVlCE COMPANY, LLC 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 
Telephone: (727) 820-5 184 b Post Office Box 2861 
Facsimile: (727) 820-55 19 

Jill H. Bowman 
Daniel C. Brown 
CARLTON FIELDS, P.A. 

St. Petersburg, FL 33731 
Telephone: (727) 821 -7000 
Facsimile: (727) 822-3768 
Attorneys for Progress Energy Florida, Inc 
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CERTIFlCATE OF SERVICE 

J HEREBY CERTIFY that a true copy of foregoing has been fuinished via facsimile (as 

indicated by **) and U.S. Mail to the following thig?@-day of May, 2003. 

Mary h i e  Helton, Esquire *:* 
Adrienne Vining, Esquire 
Bureau Chief, Electric and Gas 
Division of Legal Services 
Public Service Commission 
2540 Shumard Oak Blvd. 
Tallaliassee, FL 32399-0850 
Phone: (850) 41 3-6096 
Fax: (850) 413-6250 
Eniail: nihelton@psc. state. flu 

Ron LaFace, Esquire *4: 
Greenberg Traurig, P.A. 
101 E. College Ave. 
Tallahassee, FL 32301 
Plione: 8 5 0-222-6 8 9 1 
Attorneys for Florida Retail Federation 

Tlionms A. Cloud, Esquire* * 
Gray, Hairis & Robinson, P.A. 
301 East Pine Street, Ste. 1400 
P.O. Box 3068 
Orlando, FL 32803 
Phone: (407) 244-5624 
Fax: (407) 244-5490 
Attorneys for Publix Super Markets, Inc. 

Jack Shreve, Esquire ** 
Public Counsel 
John Roger Howe, Esquire 
Charles J. Beck, Esquire 
Deputy Public Counsel 
Office of Public Counsel 
c/o The Florida Legislature 
1 1 1 West Madison St. ,  Rooin 8 12 
Tallahassee, FL 32399- 1400 
Phone: (850) 488-9330 
Attomeys for the Citizens of the State of 
Florida 

Vicki Kaufman, Esquire ** 
Joseph McGlothlin, Jr., Esquire 
McWhirter Law Finn 
1 f 7 S . Gadsden St. 

Tallahassee, FL 323 0 1 
Phone : 8 5 0 -222 -2 5 2 5 
Attorneys for Florida Industrial Power Users 
Group 

lolm W. McWhir-ter, Jr.? Esquire 
McWhirter, Reeves, McGlothlin, et al. 
Post Office Box 3350 
Tampa, FL 33601-3350 

Michael Twomey, Esquire 4'* 
Post Office Box 5256 
Tallahassee, FL 323 14-5256 
Phone: 850-421-9530 Homosassa, FL 34446 
Attorneys for Buddy Hansen and Sugai~nill 
Woods Civil Association k 

Paul E. Christensen 
Sugarmill Woods Civic Assoc., Inc. 
1 OS Cypress Blvd. West 
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Florida Relail Federati 011 
100 East Jefferson Street 
Tallaliassee, FL 32301 

Lee Schiudde 
Vice President, Legal 
Walt Disiiey World Co. 
1375 Lake Buena Drive 
Lake Buena Vista, FL 32830 

Buddy L. Haiisen 
13 Wild Olive Court 
Homosassa, FL 34446 

James J; Presswood, Jr. 
Legal Environmental Assistance Foundation 
1 14 1 Tliomasville Road 
Tallahassee, FL 32303-6290 

Christophei- M. Kise 
Solicitor General 
Office of the Attorney General 
PL-01, The Capital 
Tallahassee, FL 32399-1 050 

S1'P#S57 143 2 6 





CC i 

350,042 

2 



U w 

1 
3 

I 


