
State of Florida AL 

Attached are &e letters. The first is a July 2, 2003 letter from Martin S .  Friedman, Rose, 
Sundstrom & Bentley, LLP, to Marshall Willis, Division of Economic Regulation, commenting on 
the staff report in the Environmental Protection Systems of Pine Island, Inc. staff assisted rate case. 
The second is a July 18,2003 letter from Martin S. Friedman to Sam Merta, Division of Economic 
Regulation, requesting recovery of telephone answering services. The third is an August 8,2003 
facsimile from Martin S. Friedman to Sam Merta amending the schedule of rate case expense. 
Please include these letters in the above docket file. 

cc: Division of Economic Regulation (Rendell) 
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July 18, 2003 

Ms. Sam Merta 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

Re: Docket No. 030106-WS; Application for Staff-Assisted Rate Case by 
Environmental Protection Systems of Pine Island, Inc. 
Our File No.: 31099.03 

Dear Sam: 

I know that Kevin Cherry has previously mentioned to you that Environmental 
Protection Systems of Pine Island, Inc. (EPS) had contacted telephone answering 
services to handle the emergency and after hour calls. Enclosed is a rate sheet from 
a telephone answering service, and EPS is requesting that the Commission include 
$70.00 per month for this service. 

Should you have any questions regarding this matter, please do not hesitate to 
give me a call. 

Very truiy yours, 

For the Firm 

MSF/dmp 
Enclosure 

cc: Mr. Kevin Cherry (w/o enclosure) 
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July 2, 2003 

HAND DELlVERY 

Mr. Marshdl Willis, Bureau Chief 
Division of Economic Regulation 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399 

Re: Docket No. 030106-WS; Application for Staff-Assisted Rate Case by 
Environmental Protection Systems of Pine Island, Inc. 
Our File No.: 31099.03 

Dear Marshall: 

I have reviewed the June 16, 2003, Staff Report with the Utility, and I am 
compelled to address several erroneous statements and conclusions in that report. 
The most obvious mistake is Issue 5 which recommends the imputation of a gain on 
sale for property which was never owned by the Utility. The Staff Report correctly 
points out that the land was recorded on the books of Cherry Estates which leased the 
property to the Utility for $10,000 a year. In connection with an Application for 
Amendment of its Certificate filed in Docket No. 910728-SU, the Commission 
acknowledged that the Utility did not own the land and approved the aforementioned 
Lease. Specifically, in connection with that Application, the Staff wrote the Utility's 
lawyer on July 9,1991, citing deficiencies in the Application. That letter is Document 
07003-91 filed in that docket on July 11, 1991. On July 19, 1991, the Utility filed its 
response (Document 07344-91) which included a copy of the 99-Year Lease Agreement 
for the plant site. The Commission subsequently issued Order No. 25083 on 
September 20, 1991, acknowledging that the Utility had complied with the 
requirements of Rule 25-30.036, Florida Administrative Code, with regard to its rights 
and the land upon which wastewater treatment plant was located. Unfortunately, a 



Mr. Marshall Willis, Bureau Chief 
July 2, 2003 
Page 2 

reference in that Order erroneously refers to the Utility’s ownership of the land but 
does tie that statement into the requirements of Rule 25-30.036, Florida 
Administrative Code, which sets forth alternatives to land ownership. 

I 

It  is illogical that rates be set on an original cost basis and yet the customers 
believe they have an interest in the assets at their fair value. 

The Staff has selectively relied upon a 1996 Southern States rate case ~d has 
ignored the large majority of decisions to the contrary. It is the shareholders that 
bear the risk of loss on their investments, not ratepayers. Order No. PSC-93-0301~-FOF- 
WS. Shortly thereafter this Commission stated: “The property rights that rest in the 
ownership of the utility land and facilities are constitutionally protected. To deny this 
property interest would constitute an unconstitutional taking by this Commission.” 
Order No. PSC-93-1821-FOF-WS. In that case, this Commission further stated: 

“We find that a refund to the customers or off-set of 
connection fees is not appropriate because customers of 
utilities do not have any proprietary claim to utility assets. 
Although customers pay a return on utility investments 
through rates for service, they do not have any ownership 
rights to the assets, whether contributed or paid for by 
utility investment.” 

These statements by this Commission follow longstanding precedence established by 
the United States Supreme Court in Board of Public Utility Commissioner v. New York 
Telephone Companv, 271 U.S. 23 (1926), that customers pay for service, not for the 
property used to render it. “By paying bills, they (customers) do not acquire any 
interest, legal or equitable, in the property used for their convenience or in the finds 
of the company.” 

The Staff places some reliance on the fact that the annual report included 
$2,000 in the account titled “Land and Land Rights”. That was obviousiy an error 
which has since been corrected. From my review of Order No. 8507, which was the 
last rate case for this Utility System (and prior to reorganization), it is unclear as to 
whether any land costs are included in rate base. Further, you will note that the Order 
does clearly show that the Utility plant was only 50% used and useful; and thus, even 

Rose, Sundstrom & Bentley, LLP 
600 S. Nonh Lake Blvd., Suite 160, Alramonte Springs, Florida 32701 
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if it were included in rate base, the Utility was only earning a return on 50% of it. 
Thus, even under the S t e s  analysis, only one half of the gain should be credited to 
customers. 

In Issue 9, the Staff reduces the President’s salary as a result of reducing the 
hourly rate from 46.08 per hour to 22.43 per hour. The Staff based that amount by 
utilizing an average salary based upon a 1998 water utility compensation survey and 
then adjusted that amount for inflation. In doing so, the Staff has lost sight of the fact 
that the determination of the average obviously reflects salaries both higher and 
lower. If the Staff were to utilize the average on consistent basis, then ultimately the 
average will be both the high and the low end of the range. I believe that the s a l a r y  
of the Utility President, who spends approximately the same amount of time as the 
President did in Order PSC-99-2116-PAA-SUY in which the Commission determined a 
$30.00,per hour fee to be reasonable, is reasonable. If you adjust that hourly rate by 
inflation, the result is a little over $35.00 an hour which is a more reasonable rate for 
the President of EPS. I note from the Lee County government website that a 
superintendent for the Utility Department, with less responsibilities than Mr. Cherry, 
can make up to $32.26 per hour. 

The Staff Report does not include the rate case expense for this firm and I have 
enclosed a Schedule of Actual and Estimated Rate Case Expense. The current 
estimated amount is pretty consistent with that approved by the Commission in 
connection with the River Ranch Water Management, LLC, staff-assisted rate case, 
which was recently concluded. 

Included in miscellaneous expenses are bank fees which the Auditor estimated 
at $30.00 per month or $360.00 annually. Attached is a copy of a letter from the 
Utility’s bank, SunTrust, which estimates a bank fee of $53.00 per month or $636.00 
annually. 

As noted in the Staff Report, the Utility, in addition to paying the County’s 
service availability charges for current customers, is required to pay 50% of the 
County’s service availability charge for future customers. That plant is determined to 
be non used and useflul and we believe that it is appropriate for the Commission to 
establish an AFPI charge pursuant to R d e  25-30.434, Florida Administrative Code. 

Rose, Sundstrom & Bentley, LLP 
600 S .  North Lake Blvd., Suite 160, Altamonte Springs, Florida 32701 
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Should you or the Staff have any questions regarding these comments, please 
do not hesitate to give me a call. 

Very truly yours, 
h I 

For the Firm 

MSF:dmp 
Enclosure 

cc: Mr. Kevin J. Cherry (w/enclosure) 
Jennifer Brubaker, Esquire (w/enclosure) (via hand delivery) 
Ms. Sam Merta (w/enclosure) (via hand delivery) 

Rose, Sundstrom & Bentley, LLP 
600 s. North Lake Blvd., Sui:e 160, Altamonte Springs, Florida 32701 



ENVIRONMENTAL PROTECTION SYSTEMS OF PINE ISLAND, INC. 
SCHEDULE OF ACTUAL AND ESTIMATED RATE CASE LEGAL EXPENSE 

ASSUMING RESOLUTION AT PAA 
DOCKET NO.: 030106-SU 

ROSE, SUNDSTROM & BENTLEY, LLP 

ACTUAL BILLINGS 

Month of Service Invoice Date Time Charges 

November 2 002 12/18/02 $ 30.00 
December 2002 0 1 /24/03 $ 105.00 
January 2003 02/ 1 9/03 $ 15.00 
March 2003 04/11/03 $ 565.00 
April 2003 05/19/03 $ 225.00 

TOTAL ACTUAL BILLINGS THROUGH 05/19/03 $ 940.00 

May 2003 W I L L E D  $ 180.00 

ESTIMATE TO COMPLETE THROUGH PAA 

Review preliminary Staff Report and Notice of 
Customer Meeting and telephone conference with 
clients regarding same; Research and draft response 
to preliminary Staff Report; Travel to Lee County 
and confer with client and attend Customer Meeting; 
Respond to Staff request regarding rate case expense 
including telephone conferences with client; Review 
staff recommendation and conferences with client 
concerning same; Travel to Tallahassee and attend 
PSC Agenda Conference; Review PAA Order; 
draft revised Tariffs and miscellaneous post 
PAAmatters - 32.0 hours 

Total Estimate to Complete $4,800.00 

TOTAL ACTUAL & ESTIMATED $5,920.00 
LEGAL EXPENSE 

Expenses 

$ 0.00 
$ 2.25 
$ 0.00 
$ 6.50 
$ 24.00 

$ 32.75 

$ 3.75 

Total 

$ 30.00 
$ 107.25 
$ 15.00 
$ 571.50 
$ 249.00 

$ 972.75 

$ 183.75 

$ 450.00 $5,250.00 

$6,406.50 $ 486.50 
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ROSE, SUNDSTROM 4% BENTLEY, LLP 
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P. 0. BOX 1567 

TALLAHASSEE, FLORIDA 32302-1567 
~~ 

(850) 8776555 

F.E.I. # 59-2783536 
ENVIRONMENTAL FROTECTION SYSTEMS 
C / O  MR. K,EVI.N CHERRY 
3039 YORK RD 
ST JPAES CITY, FL 33956 
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1NV.OIdE # 26075 
DECEMBER 18, 2002 
FILE # ' 31099-0003 

PLEASE REFER To INVOICE NUMBER 
WHEN REMInING 

MATTER PSC RATE CASE 

11/ 27/02 REVIEW PROPOSED SARC APPLICATION. 

TOTAL STATEMENT 

FLEASE REFER TO INVOICE # GU'HEN REMITTING ' 

0.20 
0.20 

30 .OO 

$30.00 
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P. 0. BOX 1567 

TALLAHASSEE, FLORIDA 32302-1567 

ENVIRONMENTAL PROTECTION SYSTEMS 
C/O MR. KEVIN CHERRY 
3039 YORK RD 
ST JAMES CITY, FL 33956 
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(850) 077-6555 PLEASE REFER TO INVOICE NUMBER 
WHEN REMITTING 

INVOICE # 26251 
JANUARY 2 4 ,  2003 
FILE # 31099-0003 

MATTER 

' 

P 2 / 10 / 0 2 

12/16/02 

. 12/18/02 

PSC RATE CASE 

REVIEW 'APPLICATION AND TELEPHONE . 
CONFERENCE WITH MR. CHERRY CONCERNING 
SAME. 
REVIEW PROPOSED LETTER TO P S C  WITH STAFF 
ASSISTED RATE CASE APPLICATION AND, 
TELEPHONE CONFERENCE WITH MR CHERRY 

REVIEW RATE CASE INTRODUCTION LETTER; .. 
TELEPHONE CONFERENCE WITH CLIENT RE: 
SAME. 

CONCERNING SAME. 

LONG DISTANCE CALLS 

TOTAL COSTS ADVANCED 

TOTAL STATEMENT 

PLEASE REFER TO INVOICE #  HEN REM,I,TTING 

0.30 

0.20 

(3.20 

0.70 

2.25 

\ 
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LAW OFFICES I ,4 

ROSE, SUNDSTROM & BENTLEY, LLP 
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TALLAHASSEE, FLORIDA 32302-1557 

(850) 877-6555 

ENVIRONMENTAL PROTECTION SYSTEMS 
C/O MR. KEVIN CHERRY 
'3039 YORK ED 
ST J-WES CITY, F& 33956 

I 

PLEASE REFER TO INVOICE NUMBER 
WHEN REMIlTING 

INVOICE # 26384  

FILE # 31099-0003 
F E B R U A ~ Y  19, 2003 

. - PAGE -. 1 

MATTER 

01/02/03 

PSC RATE CASE 

XEVIEW PSC KATE CASE LETTER. 

TOTkL STATEMENT 

PLEASE REFER TO INVOICE # MHEN REMITTING 

0.10 
* 0.10 

15.0.C 

$15. uc 
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ROSE, SUNDSTROM 2% BENTLEY, LLP 

P. 0. BOX 1567 

TALLAHASSEE. FLORIDA 32302-1567 

(850) 877-6555 

FSC RATE CASE 

PLEASE REFER TO INVOICE NUMBER 
WHEN REMLITING 
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I 
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03/11/03 

03/13/03 

03/17/03 

03/21/03 

T E ~ E P H O N E  CONFERENCE WITH MR. CHERRY WHO 
TELEPHONED REGARDING OWNERSHIP OF REAL 
ESTATE’ ISSUES. 
TELEPHONE ‘CONFERENCE WITH PSC ATTORNEY 
BRUBAKER REG3RDING REAL ESTATE ISSUE; 
LETTER TO MR, CHERRY CONCERNING SAME; 
LETTER TO CHAIRMAN,  LEE CO. C O m I S S I O N ;  
LETTER TO PSC ENGINEER RE: V I S I T ;  LETTER 
TO MR. CHERRY RE: LAND OWNERSHIP. 
TELEPHONE CONFERENCE WITH MR. ELLIOTT 
WHO TELEPHONED REGARDING STATUS OF 
ENGINEERING INFORMATION REQUESTED BY 
STAFF. 
TELEPHONE CONFEREKCE WITH MR. CEEXRY AND 
MS. HOPPER WHO TELEPHONED. 
REVIEN DOCUMENTS FROM MS. CHERRY AND 
RESEARCH PSC DOCKETS I?ND LETTER TO KEVIN 
CHERRY REGARD.ING LAND OWNERSHIP. 
RESEBRCH ARCHIVED PSC FILE FOR DEED 
SUBMITTED IN DOCKET 910728 FROM PSC. 

TELECOPIER 
PHOTOCOPIES 

TOTAL COSTS ADVANCED 

PLEASE REFER TO I.NVOICE # Fr’HEN REMITTING 

i 0.80 

0.30 

0.30 

0.30 

1.00 

1.40 

4 . 7 0  . 
565.00 

2 . 0 0  
4 . 5 0  

’ 6 * 5 0  

$571.50 
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ROSE, SUNDSTROM & BENTLEY, LLP 

I? 0. BOX 1567 

TALLAHASSEE. FLORIOA 32302-1567 

(850) 877-6555 

ENVIRONMENTAL PROTECTION SYSTEMS 
,C/O MR. KEVIN CHERRY 
3039 YORK RD 
ST JAMES CITY, Fb 33956 

PLEASE REFER TO INVOICE NUMBER 
WHEN REMllTlNG 

INVOXCE # 26840 
MAY 19, 2003 
FILE # 310 9 9 -0003 

MATTER 

04/07/03 

0 4 / 2 3 / 0 3  

04/30/03 

PSC RATE CASE 

TELEPHONE CONFERENCE WITH MR. CHERRY WHO 0 , 3 0  
TELEPHONED REGARDING VARIOUS ISSUES. 

CHERRY WHO TELEPHONED; TELEPHONE 
CONFERENCE WITH MS. WELCH AT PSC 
REGARDING AUDIT. 
REVIEW PSC AUDIT. 

SEVERAL TELEPHONE-CONFERENCES WITH MR, 0,70 

0 I 50 
1.50 

LONG DISTANCE CALLS 
PHOTOCe9PI ES 
PHOTOCOPIES 
LEXIS SERVICE 

TOTAL COSTS ADVANCED 

TOTAL STATEMENT 

1.00 
2.00 

10 I 00 
. 11 .oo 

225.00 

24 .00  

$ 2 4 9 . 0 0  

PLEASE REFER TO INVOICE .tt" WHEN REMITTING 
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PHO;.IE NO.’ : 9412831144 
& ~ u l l ~ u . ~ l  I A I Y L  * X H l Y u  

Jun. 38 P2 

EPS 
Am: Sue H o p p  

Dear sue; 

Please feel fiee to call me at 239-2834 Q5U any time I can offer assistance. 

I 
Br I 

SUN-38-2803 17: 53 9412831144 97% 



ROSE SUNDSTRDM 8 EENTLEY 

(850) 877-6555 
$,,x (850) 656-4029 

www. rs ba t turncys, c u m 

REPLY TO ArmmwrIi  SPRINGS 

4E37 830 8522 P.82 

August 8,2003 

Vyr FACSIMILE 

Ms. Sam Merta 
Florida Public Service Commission 
2540 Shmard Oak Boulevard 
Tdahassee, FL 32399 

Re: Doclet No. 030106-WS; Application for Staff-Assisted Rate Case by 
Envlronmenral Protection Systems of Pine Island, I~c. 
our Pile No.; 31099.03 

Dear Sam: ’ 

In accordance with our telephone conference yesterday, enclosed is.anAmended 
Schedule of Legid Rate Case Expense in the EPS SARC, YOU will note that a substantial 
amount of time is involved in attending the Agenda Conference, which I would 
generally divide among the clients for whom 1. am appearing. J antidpate a couple 4f 
issues in this SARC which will require attendance and argument at the Agenda 
Conference, and at this point, I do not appear to have any matters for any other clients 
on that Agenda. 

Should you have any questions regarding this matter, please do not hesitate to 
give me a call, 

very truly yours, 

For the Fir 

MSWdmp 
Enclosure 

ct: Mr. Kevin Cherry [w/enclosure) 
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EWRONMENTAL PROTECTION SYSTEMS OF P"E ISLAND, INC, 
AMENDED SCHEDULE OF ACTUAL AND ESTIMATED RATE CASE LEGAL EXPENSE 

ASSUMING 'RESOLUTION AT PAA 
DOCUX NO.: 030106-SU 

ROSE, S W S T R O M  & BENTLEY, LLP 

November 2002 12/18/02 $ 30.00 $ 0.00 
December 2002 0 I /24/O3 $ 105.00 $ 2.25 
January 2003 02/19/03 $ 15.00 $ 0.00 
March 2003 04/11/03 . $ 565.00 $ 6.50 
April. 2003 05/19/03 $ 225.00 $ 24.00 
May 2003 O W 2  7/03 $ 180.00 $ 3.75 
June 2003 07/17/03 $ 709.50 $ 0.00 

TOTAL ACTUAL BILLINGS THROUGH 05/19/03 $ 940.00 $ 36.50 

July 2003 UNBLLED $ 454.50 $ 44.48 

ESTIMATE TO COMPLETE THROUGH PAA 

Review staf€recommendation and conferences with 
client concerning same (1 .O hours); Travel to Tdlahassee 
and attend PSC Agenda Conference (1 1 .O hours); 
Review PAA Order and miscellaneous post 
PAA matters (1.5 hours) - 13.5 hours 

Total Estimate to Complete $2,0 5. 

TOTAZ, ACTUAL & ESTIMATED $4,309.00 
LEGAL EXPENSE 

Totar 

$ 30,m 
$ 107.25 
f? 15,uo 
S 571.SO 
$ 249.00 
!$ 183.75 
$ 709.50 

$1,866.00 

$ 490.98 
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