
3 BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application for certificate 

telecommunications service by 
Home Town Telephone, LLC. 

to provide competitive local exchange DOCKET NO.: 0300765 - TX 

ISSUED: SEPTEMBER 22,2003 
/ FILED: FRIDAY, OCTOBER 3,2003 

PETITTON FOR A FORMAL PROCEEDING AND OBJECTIONS TO APPLTCATION 

. COMES NOW the Petitioner, KEITH KRAMIER, (“KRAMER”) by and through his 

undersigned Counsel and files his Petition seeking a formal proceeding and evidentiary hearing onthe 

proposed Agency Order No. : PSC-03- 1045-PAA-TX on the Application by Home Town Telephone, 

LLC. (“HOME TOWN”) for certification to provide Competitive Local Exchange 

Telecommunication (CLEC) service, and files his Objections to the Application by HOME TOWN 

for Certification to Provide Competitive Local Exchange Telecommunication Service: 

Name and Address of APency and Tdentification Number: 

1. The name and address of the agency affected by this Petition is the Florida Public 

Service Commission, 2540 Shumard Oak Boulevard, Tallahassee, FL 32399-0850. 

2. The Docket number before the Florida Public Service Commission on the Application 

by HOME TOWN is 030765-TX. 
n 

/ 

3. The Order Number ofthe Florida Public Service Commission granting the Certificate 

is ID PSC-03- 1045-PAA-TX issued September 22, 2003. 

4. The Certificate Number granted by the Florida Public Service Commission to HOME 

TOWN is Certificate Number 8393 

Petitioner is not aware of any other file or identification number for this matter. 

Name and Address o f  Petitioner and Petitioner’s Representative 
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Statement of Substantial Tnterest Affected: 

5 .  The name, address and telephone number of the Petitioner is Keith Kramer, 18459 

NW gth Street, Pembroke Pines, FL33029, (954-252-1 003) 

The name, address and telephone number of Petitioner’s Representative is Alan C .  

Gold, Esquire, Law Ofices of Alan C. Gold, P.A.,  1320 South Dixie Highway, Suite 

870, Coral Gables, FL 33 146 (305) 667-0475. 

Petitioner’s substantial interest will be seriously and materially affected by the 

agencies determination in granting a Certificate to HOME TOWN in the following 

manner: 

a. 

4. 

7. 

Petitioner is a meinber/principal of IDS Telecom, LLC., (“IDS”) a Florida 

Limited Liability company who currently holds a certificate to provide 

competitive Local Exchange Telecommunications Service from the Florida 

Public Service Commission, and which is managed by Joseph Millstone 

(“Millstone”), Michael Noshay (“Noshay”) and Anthony Petrone (“Petrone”), 

who are also members/principals of IDS. 

Petrone, Millstone and Noshay are also managers and members/principals of 

HOME TOWN 

HOME TOWN is seeking the certificate in order to become a competitor of 

b. 

c. 

IDS and to improperly divert assets, resources and business opportunities 

away from IDS into HOME TOWN. 

This competition by HOME TOWN through Millstone, Noshay and Petrone d. 

is in violation of the Third Amended and Restated Operating Agreement of 
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IDS and is in direct violation of Florida Statutes 5 608.4225 (1) (a) 3, which 

prohibits the Managers “from competing with the limited liability company in 

the conduct of the limited liability company business before the dissolution of 

the limited liability company. 

The actions by these three managers (Millstone, Noshay and Petrone) also 

violates their duty of loyalty and fiduciary duties to IDS and its members, 

including Kramer, both under Florida statutory and case law. In fact, Kramer 

has sought leave to file an Amended Complaint against these individual 

managers in the Circuit of the Eleventh Judicial Circuit Court of Miami-Dade 

County, Florida complaining of the formation of HOME TOWN and its 

seeking a certificate to enable it to provide competitive local exchange 

telecommunication services. (A copy of the proposed Amended Counterclaim 

by Kramer is attached hereto and incorporated herein as Exhibit “1 ‘I). 

Kramer’s interest as a member and an equity holder in IDS will be adversely 

affected by HOME TOWN receiving its Certificate from the Florida Public 

Service Commission and competing with IDS. 

Petitioner, Kramer’s interest as a member of the public will also be adversely 

affected by the granting of this Application for the following reasons: 

1. 

e. 

f. 

g. 

The granting of a Certificate of Authority is not necessatynor 

warranted due to the fact that IDS, a company affiliated with HOME 

TOWN through commonality of ownership in part, and management 

is already authorized by the Florida Public Service Commission to 
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provide Competitive Local Exchange Telecommunication Services. 

The managerial capacity of HOME TOWN is suspect due to the 

flagrant disregard of its managers for the Florida Statutes, contractual 

obligations and fiduciary obligations. 

The financial capability of HOME TOWN is also suspect and is not 

clearly set forth in HOME TOWN’S application, but is rather based 

upon projections and no concrete financial information was provided. 

ii. 

iii. 

When and How Notice o f  Agency’s Action was Received: 

8.  Petitioner received notice of the Florida Public Service Commission’s decision 

granting the Application by HOME TOWN on or about September 22, 2003, when 

it obtained a copy of the Notice of Proposed Agency Action over the internet. 

9. Petitioner was actually aware that the Petition was pending and that an Order was 

forthcoming several weeks prior to the entry of the Order. 

Disputed Issues of Fact: 

10. Petitioner does not know what facts will be disputed by HOME TOWN; however, 

anticipates that HOME TOWN would dispute certain facts. 

It appears it will be undisputed that the managers of IDS and HOME TOWN are the 1 1 .  

same; namely, Petrone, Noshay and Millstone. According to the Application by 

HOME TOWN the principals of both IDS and HOME TOWN are at least, in part, the 

same. 

Petitioner believes that Anthony Petrone, Michael Noshay and Joseph Millstone and 

possibly MCG Capital Corporation have an equity interest in both IDS and HOME 

12. 
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13. 

14. 

15 .  

16. 

17. 

TOWN, and that the above will be undisputed. 

It should be undisputed that IDS has a Certificate from the Florida Public Service 

Commission to provide Competitive Local Exchange Telecommunication Services, 

Petitioner believes that HOME TOWN might attempt to dispute that it is in 

competition with IDS and diverting assets and opportunities from IDS; however, 

those facts and breaches are apparent. 

Petitioner alleges that HOME TOWN does not have sufficient managerial capacity to 

provide the service, and anticipates HOME TOWN will dispute the same. 

Petitioner alleges that HOME TOWN does not have sufficient financial ability as 

shown in its Application, and anticipates HOME TOWN will dispute the same. 

Petitioner alleges that the granting of the Certificate to HOME TOWN would not be 

in the public interest, and anticipates that HOME TOWN will dispute the same. 

Ultimate Facts Which Warrant Reversal of Agency Action: 

18. A concise statement of the ultimate facts alleged including the specific facts Petitioner 

contends warrants reversal or modification of the Agency’s proposed action was set 

forth immediately above in this Petition in paragraph 8 herein, which paragraph is 

hereby incorporated herein by reference. Specifically, Petitioner claims that the 

Certificate to provide Competitive Local Exchange Telecommunication Service 

granted to HOME TOWN directly, unfairly and untawhlly competes with Petitioner’s 

ownership interest in IDS, that the managers of HOME T O W  have breached 

statutory and fiduciary obligations to IDS and Petitioner. Moreover, Petitioner 

contends demonstrated that HOME TOWN does not have the sufficient financial or 
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managerial capacities to provide the telecommunication services. Additionally, 

Petitioner contends that the granting of the certificate is not necessary or warranted 

due to the fact that an affiliated company of HOME TOWN, namely, IDS, already 

holds a certificate with the Florida Public Service Commission and provides 

competitive local exchange telecommunication services. 

Statement of Saecific Rules and Statute which Require Reversal: 

19. The Agency’s proposed action violates Florida Statutes 5 364.337 in that there is no 

showing that HOME TOWN has suficient technical, financial and managerial 

capacity to provide such service. 

Additionally, the granting of the Certificate to HOME TOWN is detrimental to the 

public interest and a violation of Florida Statutes 5 364.337 due to the fact that an 

affiliated company of HOME TOWN is already the holder of such Certificate. 

Furthermore, the managers of HOME TOWN violated Florida Statutes 5 608.4225, 

and their duties of loyalty as managers of IDS, and breach of fiduciary duty to rDS 

and its members. 

20. 

2 1 .  

Statement of Relief Sought: 

22. Petitioner seeks the following relief: 

a. This Agency grant a proceeding pursuant to Florida Statutes 5 120.569 and 

120.57 and hold an evidentiary hearing on HOME TOWN’S Petition and 

Kramer’s Objections, 

The Order approving the Application For Certificate be rescinded, 

HOME TOWN’S Application For Certificate to provide Competitive 

b. 

c. 
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Local Exchange Telecommunication Service be denied, 

d. Petitioner be granted all relief to which he is entitled. 

Respectfutly submitted, 

ALAN C. GOLD, P.A. 
Gables One Tower 
1320 South Dixie Highway 
Suite 870 
Coral Gables, FL 33146 
(305) 667-0475 (office) 
(305) 663-0799 (telefax) 

Florida Bar Number: 304875 
JAMES L. PARADO, ESQUIRE 
Florida Bar N~-1bp/05809lO 
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CERTIFICATE OF MAILING 

I hereby certify that the foregoing Petition For a Forma1 Proceeding and Objection To 
Application was mailed via U.S. Mail on October 3, 2003, to: 

HOME TOWN TELEPHONE, LLC. 
1525 "w 167Ih Street 
Suite 200 
Miami, FL 33 186 

and via Overnight Delivery on October 3, 2003 to: 

DIRECTOR, DIVISION OF THE COMMISSION CLERK AND 
ADMINISTRATIVE SERVICES 
2540 Shumard Oak Boulevard 
Tallahassee, FL 3 23 99 

and was mailed via U.S. Mail on October 3, 2003 to: 

FLOIUDA PUBLIC SERVICE COMMISSION 
DIVISION OF COMMISSION CLERK arid 
ADMINISTRATIVE SERVICES 
2540 Shumard Oak Boulevard 
Tallahassee, FL 323 99 

RIDA BAR #304875 



IN THE CIRCUIT COURT OF THE 1 lTH 
JUDICIAL CIRCUIT IN AND FOR 
MIAMI-DADE COUNTY, FLORIDA 

CIVIL DIVISION 

CASE NO.: 02-3025 1 CA 11 

IDS TELCOM, LLC. 

Plaintiff, 

vs. 

KEITH KRAMER, SATURN 
COMMUWICATIONS, INC., 
S A T W  BANDWIDTH & 
FIBER, INC. and SATURN 
TELECOMMUNICATION 
SERVICES, INC. 

Defendants. 

KEITH KRAMER, individually and 
on behalf of IDS TELECOM, LLC, 

Counterplaintiffs, 
c 

vs. 

IDS TELECOM, LLC, a'FIorida limited liability 
company, HOME T O W  TELEPHONE, LLC, a 
Florida limited liability company, MICHAEL 
NOSHAY, JOSEPH MILLSTONE, ANTHONY 
PETRONE, 

Count erdefendant sa 

COUNTERPLAINTIFF'S MOTION FOR LEAVE TO AMEND 
COUNTERCLAIM 

COMES NOW, Counterplaintiff, KEITH KRAMER, individually and on behalf 

oEIDS TELECOM, LLC, by and through the undersigned Counsel, and submits this 



MOTION FOR LEAVE TO AMEND COUNTERCLAIM and in support thereof states 

the following: 

1. Counterplaintiff desires to amend his counterclaim and requests that this 

Honorable Court grant him authority to amend. (A copy of the Verified 

Amended Counterclaim is attached as Plaintiffs Exhibit “1”) 

2. In accordance with Florida Rules of Civil Procedure, Rule l.l90(a) 

motions to amend a counterclaim should be freely given. 

3 .  Newly discovered facts and circumstances have arisen which present the 
- 

need to amend the Counterclaim, and in the interest ofjustice and equity, 

leave to amend should be granted. 

4. Additional counts added to Counterplaintiff s Counterclaim will not cause 

a delay in this suit going to trial. 

WHEREFORE, Counterplaintiff KEITH KRAMER, individually and on behalf 

of IDS TELECOM, LLC, respectfully requests this Court to Grant his Motion for Leave 

To Amend Counterclaim agd for a11 other relief this court deems just and proper 

I 
Respectklly submitted, 
ALAN C. GOLD, P.A. 
Gables One Tower 
1320 South Dixie Highway 
Suite 870 
Coral Gables, FL 33 146 
(305) 667-0475 (office) 
(305) 663-0799 (telefax) 

BYV;&€&N C. GOLD, ESQUIRE 
‘ Florida Ear Number: 304375 ‘ JAMES L. PARADO, ESQUrrCE 

Florida Bar Number: 0580910 



CERTIFICATE OF SERVICE 

T hereby certify that a true and correct copy of the foregoing was mailed this 27- 
day of September 2003 to: 

Mitchell L. Feldman, Esquire 
Silver, Levy & Feldman 
1408 Westshore Boulevard 
Suite 806 
Tampa, FL 33607 

t 
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lN THE CIRCUIT COURT OF THE 1 lTH 
JUDICIAL CIRCUIT IN AND FOR 

- MIAMI-DADE COUNTY, FLORIDA 

GENERAL JURISDICTION DIVISION 

CASE NO.: 02-3025 1 CA I 1  

IDS TELCOM, LLC. 

Plaintiff, 

vs I 

KEITHKRAMER, SATURN 
COMMUNICATIONS, INC., 
SATURN BANDWIDTH & 
FIBER, INC. and SATURN 
TELECOh4MUNlCATION 
SERVICES, INC. 

De fend ants . 
/ 

KEITH KRAMER, individually and 
on behalf of IDS TELECOM, LLC, 

Counterplaintiffs, 4 

VS. 
I 

IDS TELECOM, LLC, a Florida limited liability 
company, HOME TOWN TELEPHONE, LLC, a 
Florida limited liability company, MICHAEL 
NOSHAY, JOSEPH MlLLSTONE, ANTHONY 
PETRONE, 

Counterdefendants. 
/ 

YERIFmD AMENDED COUNTERCLATM & DEMAND FOR JURY TRTAL 

COMES NOW the Defendant / Counterplaintifil KEITH KRAMER (“KRAMER”), 

individually and on behalf of IDS TELEC gh his undersigned Counsel 



and files his Amended Counterclaim against Counterdefendants, IDS TELCOM, LLC. (“IDS7’), 

HOMETOWN TELEPHONE, LLC (“HOMETOWN”), MICHAEL NOSHAY (“NOSHAY’), 

JOSEPH MILLSTONE (“MILLSTONE”), and ANTHONY PETRONE (“PETRONE”), and 

states as follows: 

GENERAL ALLEGATIONS AS TO ALL COUNTS 

1. This is an Amended Counterclaim for damages in excess of $15,000.00 exclusive 

of costs and interest, and for injunctive relief. 

KRAMER is an individua1, siri jirris, who resides in Broward County, Florida. 

IDS is a limited liability company organized and existing under the laws of the 

State of Florida, which has its principal place of business in Miami-Dade County, 

Florida and is licensed as an Alternative Local Exchange Company in the State of 

Florida, and an Interstate Exchange Carrier in the State of Florida. 

HOMETOWN is a limited liability company organized and existing under the 

laws of the State of Florida, which has its principal place of business in Miami- 

Dade County, Florida. 

NOSHAY is an individual, . s / i i~ ju txs ,  who resides in B roward County, Florida. 

MILLSTONE is an individual, w i , j w i s ,  who resides in Broward County, Florida. 

PETRONE is an individual, s t / i . j iwis ,  who resides in Broward County, Florida. 

At all times material hereto, KRAMER was a member of IDS holding in excess of 

a 7% membership interest. (a copy of the Third Amended and Restated Operating 

Agreement of IDS evidencing KRAMER’s membership interest is attached hereto 

2s Exhibit A) (“Operating Ay-eement”) 

2. 

3. 

4. 

& 

I 
5 .  

6 .  

7. 
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9. 

10. 

11. 

12. 

13.  

At all times material hereto, NOSHAY, MILLSTONE AND PETRONE were 

managers of IDS, and are continuing to be managers of IDS. 

On or about July 18, 2003, NOSHAY, MLLSTONE, and PETRONE formed 

HOMETOWN TELEPHONE, LLC, with the intent to compete with IDS, and in 

order to divert opportunities assets, employees and resources of IDS to 

HOMETOWN. 

On August 29, 2003, KRAMER made demand on IDS through its managers, 

NOSHAY, MILLSTONE, and PETRONE, pursuant to Fla. Stat. 8 608.601(2) that 

TDS take steps to correct the wrongdoings of TDS (A copy of the demand to 

correct is attached hereto as Exhibit “B”). 

IDS and its managers have ignored said demand above-mentioned in paragraph 

1 1  and/or rehsed to take any action. Any hrther demands on NOSHAY, 

MILLSTONE, and PETRONE to correct IDS’S wrongdoings would have been 

futile. 

KRAMER has performed all conditions precedent to the bringing of this action, if 

any, or such conditions have been waived or are excused 

- 

& 

I 

COUNT I: INSPECTION OF BOOKS & RECORDS AGAlNST IDS BY KRAMER 
INDIVIDUALLY 

14 KRAMER individually reallezes and reavers paragraphs 1 through 13 herein as if 

the same were set forth h l l y  herein 

This is a Count by KRAMER individually for court ordered inspections of IDS3 

books arid ~ x u i ~ d s  pursuant to Florida Stiitutes GOS.4 i 02, comiioii law and the 

operating agreement. 

15. 



16. Section 12.2 of the Operating Agreement of IDS provided: 

At all times during the continuance of the 
Company, the company shall maintain at its 
registered ofice and principal place of business all 
records and materials referred to in Florida Act tj 
608.4 10 1 or any successors statute including 
without limitation, separate books for the company 
that show a true and accurate record of all costs and 
expenses incurred, all charges made, ail credits 
made and received and all income derived in 
connection with the operation of the company. Said 
books of account together with a t rue copy of this 
Agreement and the Articles shall at d l  times be 
maintained at the principal place of business of the 
company and shall he open to inspectiort ctnd audit 
nt nny time by each nieniher and its duly 
cruthorized reprcsentntive for m y  purpose. 

17. On October 30, 2002, KRAMER made demand on IDS pursuant to Fla. Stat. 

$608.4101 for inspection of certain of IDS’S books and records, scheduling the 

same for inspection on November 2 1, 2002. (A copy of the demand for inspection 

is attached hergto as Exhibit “C”) 

18. On or about ,November 13, 2002, IDS through its counsel replied denying the 

inspection of the requested documents; however, stated that it would allow the 

inspection of the records specified in Florida Statutes tj 608.4101 (A copy of said 

letter is attached as Exhibit ‘‘D’’), 

19. KRAMER through counsel attempted to schedule the limited inspection (A copy 

of said letter is attached as Exhibit “E”). 



20. Despite ' I D S ' S  letter of November 13, 2002 agreeing to a limited inspection of the 

books and records, to date, IDS has failed and rehsed to allow KRAMER to 

inspect any of the books and records of IDS. 

IDS'S rehsal to allow KRAMER to inspect the books and records was wronghl. 

KRAMER is entitled to inspect the books and records pursuant to Florida Statutes 

21. 

22. 

5 608.4101, common law and the express provision of the Operating Agreement. 

WHEREFORE, Defendant / Counterplaintiff? KEITH KRAMER, individually requests 

that this Honorable Court enter its order requiring Plaintiff / Counterdefendant, IDS TELECOM, 

LLC to allow Plaintiff to inspect and copy the records as set forth in its request, for court costs, 

and for such other relief as the Court deems just and proper. 

COUNT II: BREACH OF FTDUCTARY DUTY AGATNST NOSWAY, MTLLSTONE & 

PETRONE BY KRAMER ON BEHALF OF IDS 

23.  KRAMER on behalf of IDS realleges and reavers paragraphs 1 through 13 herein 

as if the same were set forth fully herein. 

24. As managers &DS, NOSNAY, MILLSTONE, and PETRONE owed IDS and its 
I 

members a duty of loyalty and good h i t l i  arid to refrain fi-om self-dealing unless 

fully disclosed and/or in the best interest of 1DS. 

Fla. Stat. 5608.4225 states that managers must refrain from competing with the 25. 

limited liability company in the conduct of the limited liability company business 

and that each manager and managing member shall exercise any rights consistent 

with the obligation of good faith and fair dealing. 

26 Commencing on or about July 3,003, arid continuing through the date of this 

Verified Amended Complaint, NOSHAY, MILLSTONE, arid PETRONE have 



breached and continue to breach their fiduciary duty to IDS, by using the assets, 

employees, and resources of IDS to set up HOMETOWN, a competing business, 

owned and/or controlled by NOSHAY, MILLSTONE, and PETRONE, and by 

diverting corporate opportunities available to IDS to HOMETOWN. 

27. As hr ther  breach of their fiduciary duty, NOSHAY, MILLSTONE, and 

PETRONE have filed applications for HOMETOWN to become an Alternative 

Local Exchange Company with the Florida Public Service Commission, and an 

Interstate Exchange Carrier with the Florida Public Service Commission and 

Federal Communications Commission, in order to for HOMETOWN to directly 

compete with IDS, and divert business and business opportunity away from TDS. 

Upon information and belief, NOSHAY, MILLSTONE and PETRONE have 

hrther breached their fiduciary duty to IDS by diverting assets and corporate 

opportunities of IDS to GRAYCOM, LLC., (“GRAYCOM”) a Florida IiabiIity 

company, owned and/or controlled by NOSWAY, MTLLSTONE and PETRONE 

As a result ofNOSHAY, MlLLSTONE and PETRONE’S breach of fiduciary 

duty, IDS has been damaged and is continuing to irictir damages. 

KRAMER has hired the undersigned attorney to file this member derivative 

action and KRAMER is entitled to his attorney’s fees pursuant to Fla. Stat. 

$608.601(6). 

c 

28. 

29. 

! 

30 

WHEREFORE, Counterplaintiff, KEITH KRAbER,  on behalf of IDS TELECOM, 

LLC, requests that this Honorable Court enter judgment against Counterdefendants, MICHAEL 

NOSHAY, JOSEPH MTLLSTONE, and ANTHONY PETRONE, for damages, award 

CounterplaintiE his costs, attorney’s fees pursuant to Fla Stat. $608.60 1(6), and such other 



damages and relief as the Court deems appropriate. 

COUNT TIT: MTSAPPROPRIATION AGAINST NOSHAY, MILLSTONE, AND 

31. 

32. 

33.  

34. 

3 5 .  

PETRONE BY KRAMER ON BEHALF OF TDS 

KRAMER on behalf of IDS realleges and reavers paragraphs 1 through 13 herein as 

if the same were set forth h l ly  herein. 

NOSHAY, MILLSTONE, and PETRONE, as managers of IDS diverted and continue 

to divert assets, employees and resources, and corporate opportunities of IDS to their 

ngwly formed limited liability company, HOMETOWN and to their company, 

GRAYCOM. 

The actions taken by NOSHAY, MILLSTONE, and PETRONE in diverting the 

corporate assets, employees, resources, and opportunities of IDS constitutes 

misappropriation of IDS corporate assets. 

As a result of the misappropriation of corporate assets by NOSHAY, MILLSTONE, 

and PETRONE, Counterplaintiff, KRAMER, and IDS has been damaged and is 

continuing to incur damages. 

KRAMER has hired the undersigned attorney to file this member derivative action 

and KRAMER is entitled to his attorney’s fees pursuant to Fla Stat. $608.60Z(6). 

A 

WHEREFORE, Counterplaintiff, KEITH KRAMER on behalf of IDS TELECOM, 

LLC, requests that this Honorable Court enter judgment against Counterdefendants, MICHAEL 

NOSHAY, JOSEPH MILLSTONE, and ANTHONY PETRONE for damages, attorney’s fees 

pursuant to Fla. Stat. $608.601(6), prejudgment interest, costs and such other relief as this Court 

deems proper 
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COUNT V1: BREACH OF OPERATTNG AGREEMENT AGAINST NOSHAY, 

MTLLSTONE, AND PETRONE BY KRAMER ON BEHALF OF ITIS 

KRAMER on behalf of IDS realleges and reavers paragraphs 1 through 13 herein as 

if the same were set forth h l l y  herein. 

On or about October 18, 2001, NOSHAY, MILLSTONE, and PETRONE entered 

into the Operating Agreement. (See Exhibit A) 

Article 1 I ,  Section 11.2, at page 22 of the Operating Agreement provides that the 

Supervisors, which include NOSHAY, MILLSTONE, and PETRONE, shall not 

engage as an officer, director, shareholder, owner, partner, joint venturer or in a 

managerial capacity, whether as an employee, independent contractor, consultant or 

advisor or as a sales representative in any business in direct competition with the 

business of the IDS. 

NOSHAY, MILLSTONE, and PETRONE have breached Article 11, Section 11.2 of 

the Operating Agreement by forming HOMETOWN, a competing business to IDS, 

by diverting assets, employees, corporate opportunities, and resources of TDS to 

HOMETOWN, by filing applications for HOMETOWN to become an Alternative 

Local Exchange Carrier and an Interstate Exchange Carrier i n  the State of Florida, 

and by diverting assets and corporate opportunities to GRAYCOM 

As a result of NOSWAY, MILLSTONE, and PETRONE’S breach, IDS has been 

damaged and is continuing to be damaged. 

36. 

37, 

38. 

39. 

I 

40. 

WHEREFORE, Counterplaintiff, KEITH KRAlMER on behalf of IDS TELECOiM, LLC 

requests that this Honorable Court enter judgment against Counter-de~~~’endants, MICHAEL 

S 



NOSHAY, JOSEPH MILLSTONE, and ANTHONY PETRONE for damages, prejudgment 

interest, costs and such other relief as this Court deems proper. 

41. 

42. 

43, 

44. 

45. 

46 

47. 

45. 

COUNT VTT: CONVERSTON AGATNST HOMETOWN BY KRAMER 

ON BEHALF OF IDS 

KRAMER on behalf of IDS realleges and reavers paragraphs 1 through 13 herein as 

if the same were set forth h l l y  herein. 

NOSHAY, MILLSTONE, and PETRONE, as managers of HOMETOWN diverted 

ana continue to divert assets, employees, corporate opportunities and resources of 

IDS to HOMETOWN, with intent to deprive IDS of said assets, employees, corporate 

opportunities, and resources 

At all times relevant to this action, IDS had a right of possession to said assets, 

employees, corporate opportunities, and resources. 

HOMETOWN, through its managers, wrongfully converted said assets, employees, 

corporate opportunities, and resources for its own benefit. 
4 

These wrongful acts referred to in paragraph 42 done by HOMETOWN, through its 
/ 

managers, were done and continue to be  done willfully and wantonly, for 

HOMETOWN’S personal benefit, without regard for the rights of IDS. 

These wrongful acts were done and continue to be done wi th  the intent to harm IDS. 

As a result of HOMETOWN’S breach, IDS has been damaged and is continuing to 

be damaged 

Despite requests by KRAMER on behalf of IDS, HOMETOWN and its managers 

refiise to return the assets, employees, corporate opportunities, and resources to IDS. 
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49. KRAMER has hired the undersigned attorney to file this member derivative action 

and KRAMER is entitled to his attorney’s fees pursuant to Fla. Stat. §608.401(6). 

WHEREFORE, Counterplaintiff, KEITH KRAMER on behalf of IDS TELECOM, 

LLC, requests that this Honorable Court enter judgment against Counterdefendant, 

HOMETOWN for damages, attorney’s fees pursuant to Fla. Stat. 5608.60 1(6), prejudgment 

interest, costs and such other relief as this Court deems proper. 

COUNT VITT: INJUNCTIVE RELTEF BY KRAMER ON BEHALF OF IDS 

50. KRAMER on behalf of IDS realleges and reavers paragraphs 1 through 13 herein as 

if the same were set forth h l ly  herein. 

NOSHAY, MILLSTONE, and PETRONE diverted and continue to divert assets, 

employees, corporate opportunities and resources of IDS to their newly formed 

limited liability company, HOMETOWN and to GRAYCOM, with intent to deprive 

IDS of their assets, employees, corporate opportunities and resources of IDS; and 

they have filed applications to be licensed as an Alternative Local Exchange 

Company ApplicatTon by the Florida Public Service Commission arid an Interstate 

Exchange Carrie: by the Florida Public Service Coinmission and Federal 

Communications Commission in order to compete against IDS 

51. 

52. As a result of the diversion of corporate assets by NOSHAY, MILLSTONE, 

PETRONE and HOMETOWN, Counterplaintiff, IDS has been and will continue to 

be irreparably harmed. 

IDS does not have an adequate remedy at law to prevent the continued diversion of 

the corporate assets of IDS to HOMETOWN 

5 3 .  
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54. KRAMER has hired the undersigned attorney to file this member derivative action 

and KRAMER is entitled to his attorney’s fees pursuant to Fla. Stat. §608.601(6). 

WHEREFORE, Counterplaintiff, KEITH KRAMER on behalf of IDS TELECOM, LLC 

requests that this Honorable Court grant injunctive relief, both temporarily during the pending of 

this action and permanently; against Counterdefendants, MICHAEL NOSHAY, JOSEPH 

MILLSTONE, ANTHONY PETRONE, and HOMETOWN TELEPHONE, LLC, preventing the 

diversion of corporate assets, employees, opportunities, and resources; enjoining Defendants 

from unfairly-competing against IDS; enjoining Defendants from continuing with its Alternative 

Local Exchange Company application for HOMETOWN with the Florida Public Service 

Commission, enjoining Defendants from continuing with its Interstate Exchange Carrier 

Application for HOMETOWN with Florida Public Service Commission and Federal Exchange 

Communications Commission and such other relief as this Court deerns proper. 

DEMAND FOR ATTORNEY’S FEES AGATNST IDS 

55 KRAMER has hired the services of the undersigned attorney to file this Member’s 

Derivative Action and KRAMER is entitled to recover his attorney’s fees in 

prosecuting this derivative action froin IDS pursuant to Florida Statutes 606 60 116) 

WHEREFORE, KRAMER, individually dernands judgment against IDS for attorney’s 

fees and any such further relief as the Court deems proper. 

DEMAND FOR ,JURY TRIAL 

DefendantKounterpIaintiff demands trial by jury on all issues so triable 
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Resp ectkll y sub mitt ed, 

ALAN C. GOLD, P.A. 
Gables One Tower 
1320 South Dixie Highway 
Coral Gables, FL 33 146 
(305) 667-0475 (office) 

BY: -f lAN C .  GOLD, E S Q U m  
8Florida Bar Number: 304875 
I JAMES L. PARADO, ESQUIRE 

Florida Bar Number: 05809 10 

VERTFICATTON TO VERIFIED AMENDED COM PLAlNT AND DEMAND FOR JURY 
TRTAL 

I have read the foregoing Verified C Jury Triat and the facts 
contained herein are true and correct based up 

State of Florida 4 } 
ss 

County of Miami-Dade i } 

BEFORE ME the undersigned authority personally appeared on this %day of 
September 2003, Keith Kramer, who is personally known to me and who after being duly sworn, 
deposes and states that he has read the foregoing Verified Amended Complaint and Demand For 
Jury Trial, and states that the facts contained therein are tnie,and correct and based upon his 
personal knowledge. 

NOTARY PUBLQ- STATE'OF 
FLORIDA 
Commission No : 
Ex pi rat i o ti 
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CERTIFICATE OF SERVTCE 

I hereby certify that a true and correct copy of the foregoing was mailed t h i s s  day of 
September 2003 to: 

Mitchell L. Feldman, Esquire 
Silver, Levy & Feldman 
1408 Westshore Boulevard 
Suite 806 
Tampa, FL 33607 

BY: . GOLD, ESQUIRE 
glorida Bar Number: 304875 
JAMES L. PARADO, ESQUTRE 
Florida Bar Number: 05809 I O  



t 

THIRD AMENDED AND RESTATED 

OPER4TING AGFU3EMENT 

OF 

IDS TELCOM LLC 

(aT1 o rid a L im it ed L i a b i 1 ity C o m p an y ) - 
I Bated: ocbh;-L Ib ,2001 



. . .  I . .  

1 

TABLE OF CONTENTS 

Page 

ARTICLE 1 DEFINED TERMS ............................................................................................... 2 
Section 1.1 Definitions .................................................................................................... 2 . .  

ARTICLE 2 FORMATION AND TERM ................................................................................. 6 
Section 2.1 Formation ..................................................................................................... 6 
Section 2.2 Name ............................................................................................................ 6 
Section 2.3 Term ............................................................................................................. 6 
Section 2.4 Registered Agent and Office ........................................................................ 6 
Section 2.5 Principal Place of Business .......................................................................... 6 
Section 2.6 Qualification in Other Jurisdictions ............................................................. 6 

ARTICLE 3 . PURPOSE AND POWERS OF THE COMPANY .............................................. 7 
Section 3.1 Purpose ......................................................................................................... 7 
Section 3.2 Powers of the Company ............................................................................... 7 
Section 3.3 Title to Company Property ........................................................................... 8 

ARTICLE 4 CAPITAL CONTRIBUTIONS. MEMBERSHIP INTERESTS. AND 
CAPITAL ACCOUNTS ....................................................................................... 8 

Section 4.1 
Section 4.2 Loans ............................................................................................................ 8 
Section 4.3 
Section 4.4 
Section 4.5 
Section 4.6 

Capital Contributions ................................................................................... 8 

Membership Interests ................................................................................... 8 
Status of Capital Contributions .................................................................... 8 
Capital Accounts .......................................................................................... 9 
Capital Accounts Generally ......................................................................... 9 

ARTICLE 5 DISTRIBUTIONS TO MEMBERS ................................................................... 10 
Net Cash Flow ............................................................................................ 10 
Demand for Distributions .......................................................................... 11 
Limitations on Distribution ........................................................................ 11 

Section 5.1 
Section 5.2 
Section 5.3 

ARTICLE 6 ALLOCATIONS ................................................................................................. 11 
Profits and Losses ...................................................................................... 11 
Special Allocations .................................................................................... 12 
Allocation Rules ......................................................................................... 13 
Other Tax Allocations: Section 704(c) of the Code ................................... 13 

Section 6.1 
Section 6.2 
Section 6.3 
Section 6.4 

ARTICLE 7 MEMBERS. MEETINGS AND AMENDMENTS ............................................ 14 
Section 7.1 Powers of Members ................................................................................... 14 
Section 7.2 Withdrawal ................................................................................................. 14 
Section 7.3 iweetings or other Approvals of the Members ........................................... 14 
Section 7.4 Additional Members .................................................................................. 14 
Section 7.5 .* iendnients .............................................................................................. 15 

1 



ARTICLE 8 MANAGEMENT ................................................................................................ 15 
Section 8 . I Managers .................................................................................................... 15 
Section 8.2 Resignation ................................................................................................ T5 
Section 8.3 
Section 8.4 Managers’ Authority .................................................................................. 15 
Section 8.5 No Authority of Members or Other Persons .............................................. 16 
Section 8.6 Compensation ............................................................................................ 16 
Section 8.7 Replacement Manager ............................................................................... 16 
Section 8.8 Death Benefit ............................................................................................. 16 

Removal ......................... .; ........................................................................... 15 

ARTICLE 9 ASSIGNABILITY OF MEMBER INTERESTS ................................................ 16 
Assignability of Interests ........................................................................... 16 
Additional Permitted Transfers .................................................................. 17 
Recognition of Assignment by Company or Other Members ................... 17 
Effective Date of Assignment .................................................................... 17 

Section 9.1 
Section 9.2 
Section 9.3 
Section 9.4 

ARTICLE 10, ACT OF INSOLVENCY; RIGHT OF FIRST REFUSAL; 
MANDATORY BUY-SELL PROVISIONS ...................................................... 17 

Section 1 0.1 

Section 10.3 
Section 10.4 

Act of Insolvency ....................................................................................... 17 

Right of First Refusal ................................................................................. 19 
Mandatory Buy/Sell of Membership Interests ........................................... 21 

Section 10.2 Insolvency .................................................................................................. 18 

ARTICLE I 1 NON-COMPETITION AND NON-SOLICITATION ....................................... 22 
Section 11.1 
Section 1 1.2 
Section 1 1.3 
Section 1 1.4 
Section 1 1.5 
Section 1 1.6 
Section 1 1.7 

Protection of Proprietary Information ........................................................ 22 
Prohibited Activities .................................................................................. 22 
Remedies for Breach .................................................................................. 23 
Application to New Locations or Businesses ............................................ 23 
Covenants are Independent and Severable ................................................ 24 
Independent Agreement; Continuing Agreement ...................................... 24 
Exception for Change of Control ............................................................... 24 

BOOKS AND RECORDS .................................................................................. 24 
I 

ARTICLE 12 
Section 12.1 Inspection Rights Pursuant to Law ............................................................ 24 
Section 12.2. Books and Records .................................................................................... 24 
Section 12.3 
Section 12.4 
Section 12.5 

S taternents of Financial Condition ............................................................. 25 
Accounting Method ................................................................................... 25 
Other Accounting Decisions ...................................................................... 25 

ARTICLE 1 3 TAX MATTERS ............................................................................................... - 2 5  

Tax Returns ................................................................................................ 25 
Meniber Tax Retum Information ............................................................... 26 
Tax Matters Representative ...................................................................... 26 
Right to Make Section 754 Election .......................................................... 26 

Section 13.1 
Section 13.2 
Section 13 - 3  
Section 13.4 
Section 13 . 5 

Taxation as Partnership .............................................................................. 25 



. .  I . .  

ARTICLE 14 LIABILITY. EXCULPATION AND INDEMNIFICATION ............................ 26 
Section 14 . I Liability ...................................................................................................... 26 
Section 1 4.2 Exculpation ................................................................................................ 27 
Section 14.3 Indemnification .......................................................................................... 27 
Section 1 4.4 Expenses ................................... ................................................................ 27 
Section 14.5 Insurance .................................................................................................... 28 
Section 14.6 Payments to Third Parties .......................................................................... 28 
Section 14.7 Certain Liabilities ....................................................................................... 28 
Section 14.8 Acts Performed Outside the Scope of the Company ................................. 28 
Section 14.9 Liability of Members to Company ............................................................. 28 
Section 14.1 0 Attorneys' Fees ........................................................................................... 28 
Section 14.11 Subordination of Other Kghts to Indemnity ............................................. 29 
Section 14.12 Survival of Indemnity Provisions .............................................................. 29 

ARTICLE 1 5 DISSOLUTION. LIQUIDATION AND TERMINATION ............................... 29 
Sectioa 15.1 No Dissolution ........................................................................................... 29 
Section 1 5.2 Events Causing Dissolution ....................................................................... 29 
Section 1 5.3 Notice of Dissolution ................................................................................. 29 
Section 1 5.4 Liquidation ................................................................................................. 29 
Section 15.5 Termination ................................................................................................ 30 
Section 1 5.6 Claims of the Members .............................................................................. 30 
Section 15.7 Distributions In-Kind ................................................................................. 30 

ARTICLE 1 6 MISCELLANEOUS ........................................................................................... 30 
Section 16.1 Notices ....................................................................................................... 30 
Section 16.2 Failure to Pursue Remedies ....................................................................... 31 
Section 16.3 Cumulative Remedies ................................................................................ 31 
Section 16.4 Binding Effect ............................................................................................ 31 
Section 16.5 InterpreLation .............................................................................................. 32 
Section 16.6 Severability ................................................................................................ 32 
Section 16.7 Counterparts ............................................................................................... 32 
Section 16.8 Integration .................................................................................................. 32 
Section 16.9 Governing Law .......................................................................................... 32 
Section 16 . IO Dealings in Good Faith; Best Efforts ......................................................... 32 
Section 16.1 1 Partition of the Property ............................................................................. 32 
Section 16.12 Third Party Beneficiaries ........................................................................... 32 
Section 16.13 Outside Activities of Members .................................................................. 32 
Section 16.14 Ability to Seek Separate Counsel .............................................................. 33 
Section 16.15 Effective Date ............................................................................................ 33 

I 

... 
111 



THIRD AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY OPERATING AGRIEEMENT 

OF 

IDS TELCOM LLC 

WHEREAS, by agreement dated November 6, 2000, but effective July 14, 2000, IDS 
LONG DISTANCE, INC., a Florida corporation, ANTHONY L. PETRONE, INC., a Florida 
corporation, and JOSEPH C. MILLSTONE, LLC, a Florida limited liability company 
(hereinafter collectively referred to as the "Members"), adopted an Operating Agreement for 
IDS TELCOM LLC, a Florida limited liability company; and 

WHEREAS, the aforesaid Operating Agreement was amended and restated by 
agreement dated December 28,2000, but effective July 14,2000, to add KEITH KRAMER as a 
new Member and to make certain other revisions and further amended and restated by 
Agreement dated as of August 8,2001; and 

WHEREAS, Section 7.5 of the aforesaid Operating Agreement provides that it can be 
amended by a document in writing; and 

WHEWAS, all of the Members wish to further amend and restate the aforesaid 
Operating Agreement. 

NOW, THEREFORE, the Members do hereby agree that the folIowing shall be the 
Third Amended and Restated Operating Agreement for IDS TELECOM LLC. 

T H m  AMENDED AND RESTATED 

LIMITED LIABILITY COMPANY OPERATING AGREEMENT 

OF 

IDS TELCOM LLC 

This Third Amended and Restated Limited Liability Company Operating Ageement (this 
"Agreement") of IDS TELCOM LLC (the "Company") is made as of and is effective as of the 
date hereof, by and between IDS LONG DISTANCE, INC., a Florida corporation (hereinafter 
referred to as "IDS, Inc."), ANTHONY L, PETRONE, INC., a Florida corporation (hereinafter 
referred to as "ALP, Inc."), JOSEPH C .  MILLSTONE, LLC (hereinafter referred to as 
"Millstone LLC"), a Florida limited liability company, and KEITH KR4MER (hereinafter 
refzrred to as W-amer"), as the members of the Company. 



NOW THEREFORE, in consideration of the agreements and obligations set forth herein 
and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Members hereby agree as foTlows: 

ARTICLE 1 

DEFINED TERMS 

Section 1 , l  Definitions. Unless the context otherwise requires, the terms defined in 
this ArticIe shall, for the purposes of this Agreement, have the meanings herein specified. 

(a) "AffiIiate" means with respect to a Person, any other Person that directly 
or indirectly controls, is controlled by, or is under common control with, the specified Person. 
As used in this definition, the term l'controlll means the possession, directly or indirectly, of the 
power to direct or cause the direction of the management and policies of an entity, whether 
through owngrship of voting securities, by contract or otherwise. Ownership of more than 50% 
of the beneficial interests of an entity shall be conclusive evidence that control exists. 

(b) ''Agreement'' means this Limited Liability Company Operating 
Agreement, as amended, modified, supplemented or restated from time to time. References in 
the Florida Act to "operating agreement'' shall mean this Agreement. 

(c) "Anthony" means ANTHONY L. PETRONE. 

(d) "Articles" means the Articles of Organization of the Company and any 
and all amendments thereto and restatements thereof filed on behalf of the Company with the 
office of the Secretary of State of the State of Florida pursuant to the Florida Act. 

(e) "Capita1 Account" means, with respect to any Member, the capital 
account maintained for such M-ember in accordance with the provisions of Article 4 hereof. 

(0 "Capital Contribution" means, with respect to any Member, the 
aggregate amount of money dnd the initial Gross Asset Value of any property (other than money) 
contributed to the General Partnership prior to the date of this Agreement or to the Company 
after the date of this Agreement. 

(9) "Code" - means the Internal Revenue Code of 1986, as amended from time 
to time, or any corresponding federal tax statute enacted after the date of this Agreement. 

(h) "Covered Person" means a Member; a Manager; any officers, directors, 
shareholders, partners, employees, representatives or agents of a Member or Manager; any 
Affiliate of a Member or Manager; any employee or agent of the Company or its Affiliates: or an 
officer of the Company that is not an employee. 

(i) "Current Operating Expenditures" means the expenditures of the 
Company for each Fiscal Year, or part thereof, arising from the ordinary course of the 
Company's business, including, but not limited to, the following: 



(i) general operating expenses including, but not limited to, 
management, legal, accounting and other professional fees, wages, salaries and other 
compensation in connection with its business operations, monies expended to comply with and 
perform contractual and other obligations, and any other expenses expended on behalf of the 
Company in relation to its general administrative and management needs; 

(ii) payments of principal and interest upon any  indebtedness of the 
Compmy (whether third-party indebtedness or loans made by Members to the Company 
pursuant to this Agreement); 

(iii) any other cash expended by the Company for business operations: 
and 

(iv) the establishment of appropriate reserves for debt service, to 
provide working capital or any other contingency of the Company. 

"Depreciation" means, for each Fiscal Year or other period, an amount 
equal to the &preciation, amortization or other cost recovery deduction allowable with respect to 
an asset for such Fiscal Year or other period; provided, however, that if the Gross Asset Value of 
an asset differs from its adjusted basis for federal income tax purposes at the beginning of such 
Fiscal Year or other period, Depreciation shall be an amount that bears the same ratio to such 
beginning Gross Asset Value as the federal income tax depreciation, amortization or other cost 
recovery deduction with respect to such asset for such Fiscal Year or other period bears to such 
beginning adjusted tax basis; and provided further, that if the federal income tax depreciation, 
amortization or other cost recovery deduction for such Fiscal Year or other period is zero, 
Depreciation shall be determined with reference to such beginning Gross Asset Value using any 
reasonable method selected by the Managers. 

- 
6) 

(k) "FiscaI Year" means each annual period of the Company ending on 
December 3 1'' of each calenda? year. 

(1) "Florida Act" means Chapter 608, Florida Statutes, as amended from time 
to time. 

(m) "General Partnership" means IDS Telconi, a Florida general partnership. 

(n) "Gross Asset Value" means, with respect to an]* asset, such asset's 
adjusted basis for federal income tax purposes, except as follows: 

(i) the initial Gross Asset Value of any asset contributed by a Member 
to the Company shall be the gross fair market value of such asset, as agreed to by the 
contributing Member and the Managers; 

(iij the Gross Asset Value of all Company assets shall be adjusted to 
equal their respective gross fair market values, as determined by the Managers, as of the 
following times: (a) the acquisition of an additional interest in the Company by any new or 
existing Member in exchange for more than a de minimis Capital Contribution; (b) the 
distribution by the Company to a Member of more than a de minimis amount of Company assets 
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as consideration for an interest in the Company; and (c) the liquidation of the Company within 
the meaning of Treasury Regulation 8 1,704- 1 (b)(2)(ii)(g); provided, however, that adjustments 
pursuant to Clause (a) and Clause (b) of this sentence shall be made only if the Managers 
reasonably determine that such adjustments are necessary or appropriate to reflect the relative 
economic interests of the Members in the Company; 

(iii) the Gross Asset Value of any Company asset distributed to any 
Member shall be the gross fair market value of such asset on the date of distribution, as 
determined by the Manager; and 

(iv) The Gross Asset Values of Companq assets shall be adjusted to 
reflect any adjustments to the adjusted basis of such assets pursuant to Code Section 734(b) or 
Code Section743@), but only to the extent that such adjustments are taken into account in 
determining Capital Accounts pursuant to Regulation § 1.704- 1 (b)(2)(iv)(m). 

-If the Gross Asset Value of an asset has been determined or adjusted pursuant to 
Paragraph (i) or Paragraph (ii) above, such Gross Asset Value shall thereafter be adjusted by the 
Depreciationtaken into account with respect to such asset for purposes of computing Profits and 
Losses. 

(0) "Gross Revenue" means the gross revenue of the Company for each 
Fiscal Year, or part thereof, arising from the ordinary course of the Company's business. Gross 
revenue shall not include Capital Contributions or loan proceeds. 

(p) "Initial Managers'' means Anthony, Joseph, and Michael. 

(9) "Joseph" means JOSEPH C. MILLSTONE. 

(r) "Kramer" means KEITH KRAMER. 

(s) 
4 

"Managers" mean Anthony, Joseph, and Michael, or so many of said 
individuals who remain as Mpnagers under this Agreement, or any replacement Manager elected 
pursuant to Section 8.7. 

(t) "Member" mzans any Person named as a member of the Company on 
Schedule A hereto and MCG Finance Corporation ("MCG"), upon exercise of any of its 
outstanding Units (as such term is defined in Section 5.l(c) hereof) and includes any Person 
subsequently admitted as a new Member pursuant to the provisions of this Agreement, in such 
Person's capacity as a Member of the Company, and "Members" means two (2) or more of such 
Persons when acting in their capacities as Members of the Company. For purposes of the Florida 
Act, the Members shall constitute one (1) class or group of members. 

(~1)  "Membership Interest" means all the right, title and interest of a Member 
in thc Propert). and in the CoInpai1:,, including tliz rights oi' thz blsnibzrs to the return of their 
Capital Contrib-rrtions, return of any advances and payment of any interest thereon, distribution 
of the assets of the Company and all other rights under and interest in the Company as set forth 
in this Agreement. 
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(v) "MichaeI" means MICHAEL NOSHAY. 

(w) "Net Cash Flow" means, for each calendar month, Fiscal Year or other 
period of the Company for which it must be determined, the Gross Revenue of the Company 
from all sources other than Capital Contributions, less Current Operating Expenditures. 

(x) "Person" includes any individual, corporation, association, partnership 
(general or limited), joint venture, trust, estate, limited liability company, or other legal entity or 
organization, 

(y) "Profit$' or ''Losses'' means, for each Fiscal Year, an amount equal to the 
Company's taxable income or loss for such Fiscal Year, determined in accordance with §703(a) 
of the Code (but including in taxable income or loss, for this purpose, all items of income, gain, 
loss or deducrion required to be stated separately pursuant to $703(a)(l) of the Code), with the 
foIlo wing adj ustments : 

- 
(i) any income of the Company exempt from federal income tax and 

not otherwis6 taken into account in computing Profits or Losses pursuant to this definition shall 
be added to such taxable income or loss; 

(ii) any expenditures of the Company described in $705(a)(2)(B) of 
the Code (or treated as expenditures described in $705(a)(2)(B) of the Code pursuant to Treasury 
Regulation tj 1.704-1 (b)(2)(iv)(i)) and not otherwise taken into account in computing Profits or 
Losses pursuant to this definition shall be subtracted from such taxable income or loss; 

(Si) in the event the Gross Asset Value of any Company asset is 
adjusted in accordance with Paragraph (i) or Paragraph (ii) of the definition of "Gross Asset 
Value" above, the amount of such adjustment shall be taken into account as gain or loss from the 
disposition of such asset for purposes of computing Profits or Losses; 

A- 

(iv) gain or loss resulting from any disposition of any asset of the 
Company with respect to which gain or loss is recognized for federal income tax purposes shall 
be computed by reference to the Gross Asset Value of the asset disposed of, notwithstanding that 
the adjusted tax basis of such asset differs from its Gross Asset Value; 

(v) in lieu of the depreciation, amortization and other cost recovery 
deductions taken into account in computing such taxable income or loss, there shall be taken into 
account Depreciation for such Fiscal Year or other period, computed in accordance with the 
definition of "Depreciation1' above; and 

(vi) notwithstanding any other provisions of this definition, any items 
which are specially allocated pursuant to Section 6.2 hereof shall not be taken into account in 
computing Profits or Losses. 

(z) "Property" means all of the assets and propert) nou o w i d  or hereafter 
acquired by the Company. 

(aa) "Tax Matters Representative" has the meaning set forth in Section 14.4. 
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(bb) "Treasury Regulations" means the income tax regulations, including 
temporary regulations, promulgated under the Code, as such regulations may be amended from 
time to time (including corresponding provisions of succeeding regulations). 

ARTICLE 2 

FORMATION AND TERM 

Section 2.1 Formation. 

(a) IDS Telcom, a Florida general partnership, converted to the Company on 
July 14, 2000. Pursuant to and in furtherance of such conversion and the Operating Agreement 
dated November 6, 2000 and this Agreement, the Members have agreed to form and operate the 
Company as a limited liability company pursuant to the provisions of the Florida Act, and agree 
that the rights, duties and liabilities of the Members shall be as provided in the Florida Act, 
except as otherwise provided herein. 

(b) The name and mailing address of each Member shall be listed on 
Schedule A attached hereto. The Managers shall be required to update Schedule A from time to 
time as necessary to accurately reflect the information therein. Any amendment or revision to 
Schedule A made in accordance with this Agreement shall not be deemed an amendment to this 
Agreement. Any reference in this Agreement to Schedule A shall be deemed to be a reference tu 
Schedule A as amended and in effect from time to time. 

(c)  The Members, or an authorized person on their behalf, shall execute, 
deliver and file the Articles and any and all amendments thereto and restatements thsreof. 

Section 2.2 Name. The business and affairs of the Company shall be conducted under 
the name "IDS TELCOM LLC" and such name shall be used at all times in  connection with the 
Company's business and affairs. 

Section 2.3 Term. The Company shall exist perpetually, unless sooner dissolved in 
accordance with this Agreement. 

Section 2.4 Re,gistered Agent and Office. The Company's registered agent shall be 
Michael and the registered office shall be Iocated at 1525 N. W. 167[" Street. Suits 300. Miami. 
Florida 33169. At any time, the Managers may designate another registered agent and/or 
registered office. 

Section 2.5 Principal Place of Business. The principal place of business of the 
Company shall be 1525 N.W. 167th Street, Suite 200, Miami, Florida 33 169. At any time, the 
Managers may change the location of the Company's principal place of business. 

Sectie:: 3.6 Qualificatioil in Other Jurisdictions. Tlit hkmagers silaii c;se:zuie, deliver 
and file any certificates (and any amendments and/or restatements thereof) necessary for the 
Company to qualify to do business in a jurisdiction in which the Company may wish to conduct 
business. 
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ARTICLE 3 

PURPOSE AND POWERS OF THE COMPANY 

Section 3 , l  Purpose. 

(a) The Company is organized for the purpose of operating a 
telecommunications business. The Company shall have the power and right to engage in any and 
all activities and transactions as the Managers may deem necessary and advisable in connection 
therewith. This Company is created solely for the purposes specified in this Section 3. I .  

(b) In no event shall this Agreement be held or construed to imply the 
existence of a general partnership or joint venture among the Members with regard to matters, 
trades or businesses or enterprises outside the scope of the Company, and no Member shall have 
any power or authority under this Agreement to act as the agent or representative of the 
Company o rany  other Member with regard to any matter beyond the scope of the Company. 
Notwithstanding the foregoing, it is the intention and agreement of the Members that the 
Company shiill be capable of holding title to the Property as a Florida limited liability company. 

Section 3.2 Powers of the Company. The Company shall have the power and 
authority to take any and all actions necessary, appropriate, proper, advisable, incidental or 
convenient to or for the furtherance of the purposes set forth in Section 3.1, inchding, but not 
limited to, the power: 

(a) to conduct the business of the Company, carry on its operations and have 
and exercise the powers granted to a limited liability company by the Florida Act in any state, 
territory, district or possession of the United States, or in any foreign country that may be 
necessary, convenient or incidental to the accomplishment of the purpose of the Company; 

(b) to acquire by purchase, lease, contribution of property or otherwise, own, 
hold, operate, maintain, finance, improve, lease, sell, convey, pledge, mortgage, transfer, 
demolish or dispose of any, real or personal property (including the Property) that may be 
necessary, convenient or incidental to the accomplishment of the purpose of the Company: 

(c) to enter into, perform and carry out contracts of any kind, including 
contracts with any Member or Affiliate thereof, necessary to the accomplishment of the purpose 
of the Company; 

(d) to sue and be sued, make claims and defend, and participate in 
administrative or other proceedings, in its name; 

(e) to appoint employees and agents of the Company, and define their duties 
and fix their compensation; 

(f) subject to the provisions of Article 24, to indemniQ certain Persons in 
accordance with the Florida Act and to obtain any and all types of insurance; 



(g) to borrow money and issue evidences of indebtedness, including loans 
from any Member or Affiliate thereof, and to secure any of the same by a mortgage, pledge or 
other lien on the assets of the Company; 

to pay, collect, compromise, litigate, arbitrate or otherwise adjust or settle 
any and all other claims or demands of or against the.Company or to hold such proceeds against 
the payment of contingent liabilities; and 

(h) 

(i) to make, execute, acknowledge and file any and all documents or 
instruments necessary, convenient or incidental to the accomplishment 
Company. 

Section 3.3 Title to Company Property. Except as otherwise 
title to the Property and all other Company property and assets shall be 
held in the name of the Company. 

of the purpose of the 

set forth herein, legal 
taken and at all times 

ARTICLE 4 

CAPITAL CONTRIBUTIONS, MEMBERSHIP INTERESTS, 
AND CAPITAL. ACCOUNTS 

Section 4. I Capital Contributions. The Members have previously contributed capital 
to the General Partnership, and no additional capital contributions shall be required to be made to 
the Company unless agreed to 
contributions of the Members are 

The current capital 

Section 4.2 Loans. The Members may make such loans to the Company as they and 
the Managers mutually agree upon from time to time. 

Section 4.3 Membership Interests. Each Member shall have the Membership Interest 
set forth in-Schedule A. A Member’s Membership Interest shall for all purposes be personal 
property. A Member has no interest in specific Company property, unless and until distributed to 
such Member. Unless otherwise agreed by all of the Members, no adjustment to the 
Membership Interests of the Members shall be made except as otherwise set forth in this 
Agreement or as a result of a permitted transfer of a Member’s Membership Interest or a portion 
thereof pursuant to the express terms hereof. 

Section 4.4 Status of Capital Contributions, 

(a) Except as otherwise provided herein. no portion of the capital of the 
Company may be withdrawn at any time without the written approval of all of the Members. 

(b) No Member or Affiliate thereof shall receive any interest, salary or 
drawing wit11 respect to its Capita! Contriblltions or its Capital ,-lccouni or for scrviczs rendered 
or resources provided on behalf of the Company, except as otherwise specifically provided in 
this Agreement. 



(c) No Member shall have any personal liability for the repayment of any 
Capital Contribution or advances of any other Member. 

Section 4.5 Capital Accounts. 

(a) A separate Capital Account shall be established and maintained for each 
Member. The initial Capital Accounts of the Members shall be the same as existed with respect 
to the General Partnership immediately prior to the formation of the Company. 

(b) The original Capital Account established for any Member who acquires a 
Membership Interest by virtue of an assignment in accordance with the terms of this Agreement 
shall be in the same amount as, and shall replace, the Capital Account of the assignor of such 
Membership Interest, and, for purposes of this Agreement, such Member shall be deemed to 
have made the Capital Contributions made by the assignor of such Membership Interest (or made 
by such assignor's predecessor in interest). To the extent such Member acquires less than the 
entire Membership Interest of the assignor, the original Capital Account of such Member and its 
Capital Contributions shall be in proportion to the Membership Interest it acquires, and the 
Capital Account of the assignor who retains a partial Membership Interest, and the amount of its 
Capital Contributions, shall be reduced in proportion to the Membership Interest it retains. 

(c) The Capital Account of each Member shall be maintained in accordance 
with the following provisions: 

c (i) to such Member's Capital Account there shall be credited suck 
Member's Capital Contributions, such Member's distributive share of Profits, special allocations 
of income and gain, and the net amount of any Company liabilities that are assumed by such 
Member or that are secured by any Company assets distributed to such Member; 

(ii) to such Member's Capital Accouiit there shall be debited the 
amount of cash and the GrosTAsset Value of any Company assets distributed to such Member 
pursuant to any provision of this Agreement, such Member's distributive share of Losses, special 
allocations of loss and dedudtion, and the net amount of any liabilitiss of such Member that are 
assumed by the Company or that are secured by any property contributed by such Member to the 
Company; and 

(5) adjustments to the Capital Accounts shall be in accordance with 
Treasury Regulation $1.704-1 (b)(2)(iv). 

Section 4.6 Capital Accounts Generally. 

(a) Except as otherwise provided in this Agreement, whenever it is necessary 
to determine the Capital Account of any Member for any purpose hereunder, the Capital Account 
of such Member shall be determined after Sivin2 effect to all adiustmonts yrnvided fcr i n  

Section 4.5 for the current Fiscal Year in respect of transactions effected prior to the date such 
determination is to be mads, 
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(b) No Member shall be entitled to withdraw any part of its Capital Account. 
or to receive any distribution from the Company, except as specifically provided in this 
Agreement. 

ARTICLE 5 

DISTRIBUTIONS TO MEMBERS 

Section 5.1 Distributions. Distributions of the Net Cash Flow or from any other 
sources, and including distributions upon liquidation, (collectively, "Distributions") during any 
Fiscal Year shall be made at such times as the Managers direct, in the manner set forth below in 
this Section 5.1. Additionally, the following provisions shall also control the division amongst 
the Members upon the sale of all of the Membership Interests (for purposes hereof, such sale 
shall also be defined for this Section 5.1 as IfDiSfributions"): 

- (a) Subject to the provisions of Section 5.1(bl, after providing for the 
satisfaction of the current debts and obligations of the Company (other than loans from the 
Current Members (as such term is defined below in subsection (c)), the Managers shall, as 
expeditiously as possible and not less often than monthly, make such Distributions, to the extent 
availabIe, as are necessary to pay pro rata to the Members who made loans to the Company all 
unpaid principal of and all accrued and unpaid interest on such loans in proportion to the total 
amount of principal and interest payable on such loans, such distributions being treated first as in 
payment of accrued interest on such loans and next as in payment of principal 011 such loans. 

(b) Notwithstanding the foregoing, the Members agree that in a11 events, 
within ninety (90) days after the end of each Fiscal Year, the Managers shall make Distributions 
to each Member in an amount equal to the excess, if any, of (a) the product of (i) the net income 
from operations of the Company allocated to such Member pursuant to Article 6 for the 
preceding Fiscal Year and (ii) the highest combined marginal federal and state income tax rate 
applicable to such Member for" such preceding fiscal year, over (b) all previous Distributions to 
such Member attributable to such preceding fiscal year. 

Next, to the holders of any Units (the "Warrant Members") issued 
pursuant to the Amended, Restated and Consolidated Warrant Agreement dated December 28, 
2000, as amended (the "Warrant Arrreement") and the Amended, Consolidated and Restated 
Option and Warrant Agreement between IDS TeIcom and MCG dated December 28, 2000 (the 
"Option and Warrant Agreement"), in proportion to their Membership Interests, and to the 
remaining Members (the "Current Members") in proportion to their collective Membership 
Interests vis-a-vis the Warrant Holder, but allocated 20% to Millstone, LLC, 60% to IDS, Inc., 
10% to ALP. Inc. and 10% to Kramer, until the aggregate amount distributed to the Current 
Members under this Section 5.l('c) equals Ten Million Dollars ($10,000,000). [By way of 
exampIe, if (i) the Warrant Members collectively own an eleven percent (1 1 %) Membership 
Interest. (ii'l the Current Members C O I ! P C ~ ~ V +  m m  an ei._r!?f.r-!-!JnP - -  ?~rcnt?t  (Y?"'.) hlmbxship 
Interest, and (iii) the sum of $1 1,235,955 is available for distribution under this Section 5.l(c), 
such amount would be distributed $1,235,955 to the Warrant Members, $2,000,000 to Millstone 
LLC, $6,000,000 to IDS, Inc., $1,000,000 to ALP, Inc. and $1,000,000 to Kramer.] 

I 

( c )  
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(d) Next, to the Warrant Members in proportion to their Membership Interests 
and to the Current Members, in proportion to their collective Membership Interests vis-a-vis the 
Warrant Members, but allocated 100% with respect to the Current Members to IDS, Inc. until the 
aggregate amount distributed to IDS, Inc. under this Section 5.1 (d) equals Ten Million Dollars 
($10,000,000). 

(e) The balance, if any, to the Members in proportion to each Member‘s 
Membership Interest. 

Section 5.2 Demand for Distributions. No Member shall be entitled to demand and 
receive a distribution of Property in return for such Member’s Capital Contributions. 

Section 5.3 Limitations on Distribution. Notwithstanding any provision to the contrary 
contained in this Agreement, the Company shall not make a distribution to any Member (a) in 
violation of the those certain loan agreements between the Company and MCG or (b) on account 
of its Membership Interest if such distribution would violate the solvency standards under 
Section 608.426 of the Florida Act (or any successor statute) or other applicable insolvency or 
fraudulent conveyance laws. 

ARTICLE 6 

ALLOCATIONS 

Section 6.1 Profits and Losses. 

(a) For each Fiscal Year of the Company, after giving effect to the special 
allocations required in Section 6.2, net Profits for any Fiscal Year shall be alIocated as follows: 

(i) First, to all Members who have negative Capital Account balances, 
in proportion to their respective Capital Account balances, until such Capital Account balances 
are increased to zero; 

I 

(ii) Second, among all Members, in an aggregate amount equal to, and 
in proportion to, amounts previously distributed to the Members under Article V hereof: and 

(iii) Then, to the Members in proportion to each Member’s 
Membership Interest. 

(b) For each Fiscal Year of the Company, after giving effect to the special 
allocations required by Section 6 2  hereof, net Losses for any Fiscal Year shall be aIlocated as 
follows: 

(i) First, between the Members in proportion to and to extent of their 
positive Capital .4ccormt b ~ . \ a x y  x.’ 

(ii) Second, between the Members in proportion to their hlzmbership 
Interests. 

1 1  



Section 6.2 Special Allocations. 

(a) The Company shall make the qualified income offset allocation required 
by the alternate test for economic effect under 5 1.704-l(b)(2)(ii)(d) of the Treasury Regulations. 

(b) In the event any Member has a deficit Capital Account at the end of any 
Fiscal Year that is in excess of the sum of (i) the amount such Member is obligated to restore to 
the Company pursuant to $1.704- 1 (b)(2)(ii)(c) of the Treasury Regulations, (ii) the amount such 
Member is deemed to be obligated to restore pursuant to the next to the last sentence of 
$1.704-2(g)(l) of the Treasury Regulations and (iii) the amount such Member is deemed to be 
obligated to restore pursuant to the next to the last sentence 'of 8 1.704-2(i)(5) of the Treasury 
Regulations, such Member shall be specially allocated items o f  Company income and gain in the 
amount of such excess as quickly as possible; provided that an allocation pursuant to this 
Section 6.2(b) shall be made if and only to the extent that such Member would have a deficit 
Capital Account in excess of such sum after all other allocations provided in this Article have 
been tentatively - made as if Section 6.2b) and this Section 6.2(b) were not in the Agreement. 

( c )  The Company shall make a11 (i) Member Nonrecourse Deduction 
Allocations; (ii) Member Minimum Gain Chargeback Allocations; and (i i i )  Company Minimum 
Gain Chargeback Allocations. "Member Nonrecourse Deduction AIlocations" mean the 
allocations required by § 1.704-2(9(2) of the Treasury Regulations. "Member Minimum Gain 
Chargeback Allocations" mean the allocations required by 3 1.704-2(i)(3) of the Treasury 
Regulations. "Companv Minimum Gain Chargeback Allocation" means the allocations 
required by 5 I .704-2(f) of the Treasury Regulations. 

(d) The Company shall make ail Nonrecourse Deduction Allocations to the 
Members in proportion to their Membership Interests. "Nonrecourse Deduction Allocations" 
means the nonrecourse deductions (as defined in 8 I .704-2(c) of the Treasury Regulations 

(e) To the extent an adjustment to the adjusted tax basis of any Company 
asset pursuant to Code 5734(b) or Code §743(b) is required, pursuant to 51.704-1 (b)(2)(iv)(m) of 
the Treasury Regulations, to be, taken into account in determining Capital Accounts, the amount 
of such adjustment to the Capital Accounts shall be treated as an item of gain (if the adjustment 
increases the basis of the asset) or loss (if the adjustment decreases such basis) and such gain or 
loss shall be specially allocated to the Members in a manner consistent with the manner in which 
their Capital Accounts are required to be adjusted pursuant to such Section of the Treasury 
Regulations. 

(0 The aIlocations set forth in this Section 6.2 (collectively the "Reeulatorv 
Allocations") are intended to comply with certain requirements of $4.704-1 and -3, o f  th?  
Treasury Regulations. Notwithstanding any other provisions of this Article (other than the 
Regulatory Allocations), the Managers shall, with the advice and assistance of the Company's tax 
accountants, take the Regulatory Allocations into account in allocating other Profits, Losses, and 
items of ~ C C Q X Z ,  gain, loss, deiluccion ani code 570j(a)(2)(B) expenditures among the 
Members so that, to the extent possible, the net amount of such allocations of other Profits, 
Losses, and other items and the Regulatory Allocations to each Member shall be equal to the net 



amount that would have been allocated to each such Member if the Regulatory Allocations had 
not occurred. 

I 

Section 6.3 Allocation Rules. 

(a) In the event Members are admitted to the Company pursuant to this 
Agreement on different dates, the Profits (or Losses) allocated to the Members for each Fiscal 
Year during which Members are SO admitted shall be allocated among the Members in 
proportion to their Membership Interests during such Fiscal Year in accordance with $706 of the 
Code, using any  convention permitted by law and selected by the Managers. 

(b) For purposes of determining the Profits, Losses or any other items 
allocable to any period, Profits, Losses and my such other items shall be determined on a daily, 
monthly or other basis, as determined by the Managers using any method that is permissible 
under $706 of the - Code and the Treasury Regulations thereunder. 

(c) Except its otherwise provided in this Agreement, all items of Company 
income, gain, loss, deduction and any other allocations not otherwise provided for shall be 
divided among the Members in the same proportions as they share Profits and Losses for the 
Fiscal Year in question. 

(d) The Members are aware of the income tax consequences of the allocations 
made by this Article and hereby agree to be bound by the provisions of this Article in reporting 
their shares of Company income and loss for income tax purposes. 

Section 6.4 Other Tax Allocations: Section 7041~) of the Code. 

(a) In accordance with §704(c) of the Code and the Treasury Regulations 
thereunder, income, gain, loss _and deduction with respect to any property contributed to the 
capital of the Company shall, solely for income tax purposes. be allocated among the Members 
so as to take account of any, variation between the adjusted basis of such propertj to tht 
Company for federal income tax purposes and its initial Gross Asset Value (computed in 
accordance with the definition in Section 1.1). 

(b) In the event the Gross Asset Value of any Company asset is adjusted 
pursuant to  Paragraph (ii) of the definition of "Gross Asset Value" contained in Section 1.1, 
subsequent allocations of income, gain, loss and deduction with respect to such asset shall take 
account of any variation between the adjusted basis of such asset for federal income tax purposes 
and its Gross Asset Value in the same manner as under §704(c) of the Code and the Treasury 
Regulations thereunder. 

(c) Any elections or other decisions relating to allocations under this 
Section 6 2 .  including the selsctim of my a!ixation niztiiud permitted undzr Treasury 
Regulation fj 1.704-3, shall be made by the Managers in any manner that reasonably reflects the 
purpose and intention of this Agreement. Allocations pursuant to this Section 6.4 are solely for 
purposes of federal, state and local taxes and shall not affect, or in any  way be taken into account 
in computing, any Member's Capital Account or share of Profits, Losses, other items or 
distributions pursuant to any  provision of this Agreement. 
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ARTICLE 7 

MEMBERS, MEETINGS AND AMENDMENTS 

Section 7.1 Powers of Members. The Members shall have the power to exercise any 
and all rights or powers granted to the Members pursuant to the express terms of this Agreement. 

Section 7.2 Withdrawal. Except as expressly provided in this Agreement, a Meiiiber 
may not withdraw from the Company prior to the dissolution and winding up of the Company. If 
a Member withdraws in violation of the foregoing prohibition, such Member shall not be entitled 
to receive any compensation or distributions and shall not otherwise be entitled to receive the fair 
market value of its Membership Interest except as otherwise expressly provided for in this 
Agreement or separate written compensation plan for such Member. 

Section 7.3 Meetings or other Approvals of the Members. 

Meetings of the Members may be called at any time by the Managers or 
- 

(a) 
any Member. 

(b) Each meeting of Members shall be conducted by the Managers, and such a 
meeting shall be called with at least two (2) days but not more than thirty (30) days notice, 
specifying the agenda for the meeting. Such notice may be waived by any of the Members at 
any time, and will be deemed to have been waived if the Member participates in the meeting and 
has been provided with a written agenda for the meeting. Meetings may also be held 
telephonically whereby each of the Members can hear each of the other Members. The 
Managers, in their sole discretion, shall establish all other provisions relating to meetings of- 
Members, including the time, place or purpose of any meeting at which any matter is to be voted 
on by any Members, voting in person or by proxy or any other matter with respect to the exercise 
of any such right to vote; provided, however, any Member shall have the right to introduce 
agenda items for each meeting. -Except as expressly provided in this Agreement, decisions of the 
Members shall be made upon the vote of a majority in Membership Interest of the Members. 
Action by the Members may a160 be taken and represented by a unanimous written consent. 

Section 7.4 Additional Members. 

(a) By approvaI of all of the Members, the Company is authorized to admit 
any Person as an additional member of the Company (each, an "Additional Member" and 
collectively, the "Additional Members"). Each such Person shall be admitted as an Additional 
Member at the time such Person (i) executes this Agreement or a counterpart of this A, oreement 
and (ii) is named as a Member on an amended Schedule A hereto. The Membership Interest of 
the Additional Member shall be determined by the unanimous agreement of the existing 
Members and the Additional Member. 

(b) Additional Members shall not be entitled to any retroactive allocation of 
the Company's income, gains, losscs, deductions, credits or other items; provided that, subject to 
the restrictions of §706(d) of the Code, Additional Members shall be entitled to their respective 
share of the Company's income, gains, losses, deductions, credits and other items arising under 
contracts entered into before the effective date of the admission of m y  Additional Members to 
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the extent that such income, gains, losses, deductions, credits and other items arise after such 
effective date. To the extent consistent with §706(d) of the Code and Treasury Regulations 
promulgated thereunder, the Company's books may be closed at the time Additional Members 
are admitted (as though the Company's tax year had ended) or the Company may credit to the 
Additional Members pro rata allocations of the Company's income, gains, losses, deductions, 
credits and items for that portion of the Company's Fiscal Year after the effective date of the 
admission of the Additional Members. 

Section 7.5 Amendments. Any amendment to this Agreement or the Articles shall be 
adopted and be effective as an amendment thereto only if it receives the affirmative vote of all of 
the Members, or such amendment is in writing and executed by'all of the Members. 

ARTICLE 8 

- MANAGEMENT 

Section 8.1 Managers. The Company shall be managed by one or more Managers. 
The initial Managers shall be Anthony, Joseph, and Michael. A Manager shall serve until such 
Manager is removed or resigns in accordance with this Article, or, with respect to an individual 
Manager, dies or becomes disabled. 

Section 8.2 Resignation. A Manager may resign by giving at least five (5) days 
written notice to the other Managers (if any) and all of the Members of the Company (or such 
shorter time period acceptable to a majority in Membership Interest of the Members). Unless 
otherwise specified in such notice, the acceptance of such resignation shaIl not be necessary to 
make it effective. 

Section 8.3 Removal. A Manager may be removed only by the affirmative vote of all 
of the Members at a properly schedule meeting of the Members. 

4 

Section 8.4 ManaQers' Authoritv. The Managers shall have full, exchsive and 
complete discretion, right, power, and authority to manage: control and make a11 decisions 
affecting the business and affairs of the Company and to do or cause to be done any and all acts, 
at the expense of the Company on the terms provided herein, deemed by the Managers to be 
necessary or appropriate to effectuate the business, purposes an3 objectives of the Company as 
set forth in this Agreement. The Managers shall act by a majority vote with each Manager 
having one vote; provided; however, that, if at any time there are no more than two Managers 
serving, then the vote of the Manager who directly (or indirectly through his ownership interest: 
in a Member, with his ownership interest in a Member constituting, for this purpose, an indirect 
pro rata ownership of that Member's Membership Interest) controls the larger Membership 
Interest in the Company shall be the act of the Managers. Notwithstanding anything to the 
contrary set forth herein, the consent of a majority in Membership Interest of  the Members shall 
be required for the following actions: 

(a) to enter into any loan agrsemznt 
Company which would, either alone, or togethsr with any 
indebtedness of the Company in excess of $5,000,000; 

or o k i -  agrezmzrzt or1 bzhaif of the 
then existing such agreement, result in 
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(b) to purchase equipment on behalf of the Company whose purchase price 
exceeds One Hundred Thousand Dollars ($100,000); or 

(c) to sell, convey, liquidate or otherwise dispose of, any substantial portion 
of the Company’s assets or business (inchding a sale of all of the Membership Interests). In the 
event such a sale or  disposition is approved, then all of the Members (including those whose 
Membership Interests may not have voted to approve such transaction) hereby agree to consent 
to and raise no objections against any such sale or disposition and shall take all actions necessary 
or advisable to assist the Company in effecting such sale or disposition, provided, further, that 
once such sale or disposition has been approved as set forth above, each Member hereby agrees 
that one of the acting Managers at the time shall constitute such Member’s power of attorney to 
sign any action by written consent or any other documents necessary to effectuate the approved 
sale or disposition, including but not limited to, the transfer of the Membership Interests. 

Section 8.5 No Authority of Members or Other Persons. No Members or other Person 
other than the-Managers and their authorized agents shall take part in the management, or the 
operation or control of, the business and affairs of the Company. Except as expressly delegated 
by the Manaiers or as required by the Florida Act, no Person other than the Managers and the 
authorized agents of the Company shall be an agent of the Company or have any right, power or 
authority to transact any business in the name of the Company or to act for or on behalf of or to 
bind the Company. 

Section S.6 Compensation. The Managers shall be reimbursed for all reasonable 
expenses incurred in managing the Company and shall be entitled to reasonable compensation, in 
an amount to be determined from time to time as determined by a majority in Membership 
Interest of the Members. 

Section 8.7 Replacement Manager. If a Manager is not then serving, then the 
Members shall elect a replacement Manager at a properly scheduled meeting of the Members. 
The affirmative vote of a majofity in Membershp Interest of the Members shall be required to 
elect a replacement Manager. 

I 

Section 8.8 Death Benefit Upon the death of any Manager or Gamer, if the? are then 
still qmployed with the Company, the surviving spouse (if any) of  that individual shall ’cs entitled 
to receive a death benefit from the Company in the annual amount of $100.000 paid in 
accordance with the normal payroll practices of the Company. 

_-. .L.* -- 
ARTICLE 9 

ASSIGNABILITY OF MEMBER INTERESTS 

Section 9.1 Assimabilitv of Interests. 

(2) XQ Itlember ma) assign thc whole or any part of its Membership Interest 
without the prior written consent of the majority of the R:lanqers. If sw1; ; r i c  .,AL;: consent 
of a majority of the Managers is obtained for any such assignmsnt, such assignment shall, 
nevertheiess, not entitle the assignee to become a new Member or to be entitled to extercise or 
receive any of the rights, powers or benefits of a Member othsr than the right t 3  rsceive 



distributions to which the assigning Member would be entitled, unless the assigning Member 
designates, in a written instrument delivered to the other Members, its assignee to become a new 
Member; and provided further, that such assignee shall not become a new Member without 
having first executed an instrument reasonably satisfactory to a majority the Managers, accepting 
and agreeing to the terms and conditions of this Agreement. 

(b) If a Member assigns all or part of its Membership Interest in the Company 
and the assignee is entitled to become a new Member, such assignee shall be admitted to the 
Company effective immediately prior to the effective date of the assignment (as set forth in 
Section 9.4), and, immediately following such admission, the assigning Member shall cease to be 
a Member of the Company to the extent of the portion of the Interest assigned hereunder. 

Section 9.2 Additional Permitted Transfers. Notwithstanding Section 9.1, any transfer 
of a Membership Interest pursuant to Section 10.1, Section 10.3, or Section 10.4 shall be a 
permitted transfer. However, AO such transfer shall be effective, and the transfcree shall not 
become a Member, unless and until the transferee acknowledges in writing to the Company its 
receipt of a copy of this Agreement and its agreement to comply herewith and be bound hereby. 

Section 9.3 Recoqnition of Assignment bv Companv or Other Members. No 
assignment, or any part thereof, that is in vioIatim of this Article shall be valid or effective, and 
neither the Company nor the Manager or any Member shall recognize the same for any purpose 
of this Agreement, including the purpose of making distributions of Net Cash Flow pursuant to 
this Agreement with respect to such Interest or part thereof. Neither the Company nor the 
Manager shall incur any liability as a result of refusing to make any such distributions to the 
assignee of any such invalid assignment. 

Section 9.4 Effective Date of Assienment. Any valid assignment of a Member’s 
Membership Interest, or part thereof, pursuant to the provisions of this Article, shall be effective 
as of the close of business on the day preceding the closing of the transaction evidencing the 
assignment, unless all necessary consents have not been obtained, in which case the effective 
date shall be on such date all yf the necessary written consents to such assignment have been 
obtained, or such other date as the assigning Member and all other Members agree upon. The 
Company shall, from the effective date of such assignment, thereafter pay all further 
distributions on account of the Membership Interest (or part thereof), so assigned, to the assignee 
of such Interest, or part thereof. As between any Member and its assignee, Profits and Losses for 
the Fiscal Year of the Company in which such assignment occurs shall be apportioned for federal 
income tax purposes in accordance with any convention permitted under $706(d) of the Code 
and selected by thc Managers. 

ARTICLE 10 

,4CT OF INSOLVENCY; RIGHT OF FIRST REFUSAL: 
MANDATORY BUY-SELL PRo~’IsIoxs 

If any Member (hereinafter called an “Insolvent Member”) shall at any 
iffer an Act of Insolver,cq (as hereinafter defined), then the orher Members 

17 



shall have the right and option, exercisable by notice to the Insolvent Member, at any time up to 
ninety (90) days after the date such other Members are given notice by the Insolvent Member of 
the occurrence of an Act of Insolvency, to purchase all or part of the Membership Interest in the 
Company then held by the Insolvent Member. If the other Members exercise the option to 
purchase the Insolvent Member's Membership Interest, such Membership Interest shall be 
purchased by the other Member's in proportion to their respective Membership Interests. 
However, if one or more of the other Members does not wish to  purchase its pro-rata portion, 
then the other Members may purchase all or part of such portion of the Insolvent Member's 
Membership Interest. Such purchase shall be on a proportionate basis unless otherwise ageed to 
by the other Members who wish to purchase such portion. 

(b) In the event the other Members exercise the option provided herein (the 
"Purchasing Members"), the Insolvent Member shall be entitled to receive an amount equal to 
the amount of cash that would have been received by the Insolvent Member under Section 15.4 
with respect to the Membership Interest that is purchased by the other Members if all of the 
assets of the Company were sold for a purchase price equal to their fair market value. The 
closing of the purchase and sale of the Insolvent Member's Membership Interest (which interest 
shall be transferred free and clear of all Iiens) shall take place within forty-five (45) days from 
the date such option is exercised. At the closing, the Insolvent Member shall (i) execute and 
deliver to the Purchasing Members an assignment of its Membership Interest and any other 
instruments that the Purchasing Member may reasonably require, to vest in the Purchasing 
Member good and clear title to all of the Insolvent Member's Membership Interest, and (ii) pay 
any transfer, gains or similar taxes arising out of or in connection with the sale and transfer of its 
Membership Interest to the Purchasing Member. Each Member shall bear its own legal costs and 
expenses, and all other costs and expenses (except as provided above) shall be split equally by 
the Members. The sale by any Insolvent Member of its Membership Interest pursuant to this 
Section 10.1 shall be subject to all liabilities and obligations of the Company, whether matured 
or unmatured, absolute or contingent, and, upon the consummation of such sale, the Purchasing 
Member shall execute and deliver to the InsoIvent Member, in f o m  reasonably satisfactory to 
the Insolvent Member, an instrument assuming all of the aforesaid liabilities and obIigations of 
the Company, together with a cpvenant to hold the Insolvent Member harmless from and against 
all such liabilities and obligations. 

Section 10.2 Insolvencv. As used in this Agreement, an "Act of Insolvencv" shall 
occur upon the following: 

(a) The Member is dissolved or liquidated; 

(b) 
they become due; 

(c> 

The Members admits in writing its inability to pay its debts gznerallj as 

The Member makes an assignment for the benefit of its creditors; 

(d) The institution by or against a Member of a case or other proceeding under 
a q  szctim or ciiapeer of the Federal Bankruptcy Code (Title 11 of the Interested States Code) as 
now existing or hereafter amended or becoming effective, or any similar order or decree under 
any federal or stats law now in existence or hereafter enacted having the same general purpose, 



and which, if involuntary, such proceeding or such order 
discharged or vacated within sixty (60) days thereafter; 

(e) The Member causes, suffers, permits 

or decree is not dismissed. stayed, 

or consents to the appointment of a 
receiver, custodian, trustee, administrator, conservator, sequestrator, liquidator or similar official 
in any federal, state or foreign judicial or nonjudicial proceeding, to hold, administer and/or 
liquidate all or substantially all of its assets and such appointment is not revoked or terminated 
and such official is not discharged of his duties within sixty (60) days of his appointment: or 

(f) The attachment, execution or other judicial seizure of all or any substantial 
part of a Member's assets or of a Member's Membership Interest or any part thereof, remaining 
undismissed or undischarged for a period of fifteen (1 5) days after the levy thereof. 

Section 10.3 Right of First Refusal. 

(a) Bona Fide Offer. In the event that any Member (the "Selling Member") 
receives a "Bona Fide Offer", as defined below, to purchase all, but not Iess than all, of the 
Membership Ifiterests owned by the Selling Member (the "Offered Interest") and the Selling 
Member desires to accept such Bona Fide Offer, the SeIling Member shall promptly send notice 
(the "Notice") to the Company and to the other Members (for purposes of this Section 10.3, the 
"Remaining Members") first irrevocably offering to sell all, but not less than all, of the Offered 
Interest to the Company (the "Cornpanv's Option") and then to the Remaining Members (the 
"RemaininE Members' Option"), at the same price and upon the same terms and conditions as 
are contained in the Bona Fide Offer. The Notice shall contain a true and complete copy of the 
Bona Fide Offer, setting forth the price and all other terms and conditions thereof as well as the 
names, addresses and businesses or other occupations of the offeror or offerors. The Company 
and the Remaining Members shall then have such rights and privileges, for the prescribed time 
periods, as are set forth below. For purposes of this Agreement, the term "Bona Fide Offer" 
shall mean a bona fide offer in writing from an independent unaffiliated party (who must be 
financially capable of canying40ut the terms of such Bona Fide Offer), in a form legally 
enforceable against the offeror or offerors, accompanied by a cash down payment q u a l  to ten 
percent (1 0%) or more of the pdrchase price set forth in the Bona Fide Offer. 

' 

(b) Agreement of Selling Member. The SeIling Member agrees, if so 
requested in writing by the Company or the Remaining Members, that it shall vote or cause a 
vote to be made (as a Member) in favor of (i) the exercise by the Company of the Company's 
Option and/or (ii) the exercise by the Remaining Members of the Remaining Members' Option. 
In the event that the exercise of%e Company's Option or the Remaining Members' Option 
requires an amendment of this Agreement or a reduction of its capital or a reappraisal of its 
assets andfor any other action, the Selling Member agrees, if so requested by the Company or 
Remaining Members, as the case may be, that it shall vote or cause a vote to be made (as a 
Member) in favor of any such action as may be lawfully taken. 

(c) Procedures. 

(i) In the event that a Bona Fidz Offzr to purchase t l i z  O f f m d  Interesi 
has been received, and the Notice has been sent by the Selling Member to the Company and the 
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Remaining Members, the Company shall have the right, for a period of thirty (30) days froin its 
receipt of such Notice (the "Company's Option Period"), at its sole option, to purchase all, but 
not less than all, of the Offered Interest at the price and on the same terms and conditions as set 
forth in the Bona Fide Offer. If the Company shall not elect to purchase a11 of the Offered 
Interest within the Company's Option Period for any. reason whatsoever, then the Remaining 
Members shall have the right, at their sole option, for a period of thirty (30) days after the 
expiration of the Company's Option Period (the "Remaining Members' Option Period") to 
purchase all, but not less than all, of the Offered Interest in proportion to the Membership 
Interests they own. However, if one or more of the Remaining Members does not wish to 
exercise such option, then the other Remaining Members must purchase all but not less than all 
of the remaining Membership Interest of the Selling Member in order for the exercise of such 
option to be effective. Such purchase shall be on a proportionate basis unless otherwise agreed 
to be the other Remaining Members who wish to exercise such option. 

(ii) In the event that the Company or the Remaining Members, as the 
case may be,-shall have elected to purchase all of the Offered Interest, the Company or the 
Remaining Wmbers,  as the case may be, shall give the Selling Member written notice of such 
election, which notice shall specify the identity of the purchaser of the Offered Interest and a 
dosing date and time, which closing shall occur no later than thirty (30) days after the expiration 
of the Company's Option Period or the Remaining Members' Option Period, as the case may be. 
The closing shall be held at the Company's offices or at any other location designated by the 
purchaser . 

(iii) In the event that neither the Remaining Members nor the Company 
shall elect, within the prescribed periods, to purchase all of the Offered Interest, the Selling 
Member shall have the right to accept the Bona Fide Offer in whole (but not in part) with respect 
to the Offered Interest in the Company and to sell the Offered Interest to the Offeror, but (i) only 
in strict accordance with all of the provisions of the Bona Fide Offer; and (ii) only if the sale is 
fully consummated within thigy (30) days after the expiration of the Remaining Members' 
Option Period (the "Final Date"). The Selling Member shall furnish such proof of the 
completion of the sale and the,terms thereof as the Company may request. 

(iv) If the Selling Member has not soId the Offered Interest by the Final 
Date, all of the restrictions on the sale, transfer or assignment set forth in this Agreement shaIl 
again be in effect with respect thereto. 

(v) Except with respect to Membership Interests acquired by the 
Company, in the event of any transfer pursuant to this Article at any time and from time to time, 
the transferee shall take such Membership Interests pursuant and subject to all of the provisions, 
conditions and agreements set forth in this Agreement, and, as a condition precedent to the 
transfer of such Membership Interests to the transferee, the transferee shall agree, for and on 
behalf of itself', its legal representatives, and its transferees and assigns, in writing, to be bound 
by all such p i x i & m ,  conclitiws a n i  agi-cznxnts contained in this .Agreement. 
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10.4 Mandatory Buy/Sell of Membership Interests. 

(a) Right to Initiate Mandatow Buv/Sell. A Member shall have the right to 
initiate a mandatory purchase or sale of Membership Interests by the Members. If any Member 
wishes to exercise such right, such Member (the "Offeror'') shall deliver to the other Members 
(the "Offerees") an offer in writing stating a cash purchase price (the "Total Purchase Price") 
attributable to one hundred percent (1 00%) of the Membership Interests in the Company, on the 
basis of which the Offeror is willing to purchase the Membership Interests then owned by the 
Offerees (the "Offer"). Each of the Offerees shall then be obligated either: 

(i) to purchase the Membership Interests of the Offeror for cash in an 
amount equal to (i) the Total Purchase Price, MULTIPLIED BY, (ii) the Membership Interest of 
the Offeror. 

- (ii) to sell to the Offeror the Membership Interests of the Offeree for 
cash in an amount equal to (i) the Total Purchase Price, MULTIPLIED BY, (ii) the Membership 
Interest of thk Offeree. 

(b) Procedures. The Offerees shall give written notice of such election to the 
Offeror within forty-five (45) days after receipt of the Offer. If the Offerees exercise the option 
described in Section 10.4(aYi), all of the Membership Interests of the Offeror shall be purchased 
by the Offerees in proportion to their respective Membership Interests. However, if an Offeree 
does not wish to exercise the option described in Section 10.4(a'S(i), then the other Offerees must 
purchase all but not less than all of the remaining Membership Interest of the Offeror in order for 
the option under Section 10.4(a)(i) to be effective. Such purchase shall be on a proportionate 
basis unless otherwise agreed to be the other Offerees who wish to exercise the option described 
in Section 10.4(a)(i). If the Offerees exercise the option described in Section 10.4(a)(i), then 
such notice shall be accompanied by an irrevocable standby letter of credit for the benefit of the 
Offeror or other reasonably--satisfactory evidence of its ability to consummate the purchase. 
Failure of the Offerees to give the Offeror notice that the Offerees have made an election under 
Section 10.4(a)(i) within sych 45-day period shall be conclusively deemed to be an election 
under Section 10.4(a)(ii). The closing of a purchase pursuant hsreto shall be held at a mutually 
acceptable place and on a mutually acceptable date not sooner than ninety (90) days nor more 
than one hundred and eighty (1 80) days after expiration of the 45-day period following receipt of 
the Offer. At such closing the selling Member shall assign to the purchasing Members the 
Membership Interest free and clear of all liens, and shall execute all other documents that may be 
reasonably necessary or advisable to effectuate the transactions contemplated hereby, and the 
purchasing Members shall pay the purchase price therefor in cash, by a cashier's or certified 
check from a bank qualified as aforesaid or by wire transfer. All closing costs shall be borne by 
the purchasing Members. At such closing, the purchasing Members shall assuiiie all of the 
obligations o f  the selling Member under this Agreement and the seiling Member shall be 
provided with releases for all obligations, provided, however? if releases cannot be obtained from 
third party obligees, the purcha3iiig hIe:lnbzr siid: ~ i ' c i ~  ,i.L Pi. ;:!!i::: ) ' I : r k 1 .  with an 
i i i i l z i u i ~ i f i c , t r i ~ l ~ ~  for linbilit;; Fori. SI-icii oblisations and such other rsasonabli: assurances as the 
selling Msnibsr may require. 

- 1  
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ARTICLE 11 

NON-COMPETITION AND NON-SOLICITATION 

Section 1 1.1 Protection of ProDrietarv Information. The Initial Managers and k a m e r  
(hereinafter referred to collectively as "Suoervisors") acknowledge that during the course of 
each of the Supervisors' respective employment, each of the Supervisors will receive 
confidential and proprietary information from and concerning the Company. Each of the 
Supervisors also acknowledges that the Members and Company will make substantial 
investments in the development of the Company's goodwill and in the Supervisors' professional f l  

development. The capital expended to develop this goodwill directly benefits each of the 
Supervisors and should continue to do so in the event that the relationship between the Company 
and any of the Supervisors is terminated. Likewise, other capital investments made or to be 
made by the Members and Company to assist in the Supervisors' professional development 
(including but not limited to those items listed below) have conferred and will confer a direct 
economic benext on each of the Supervisors. During the course of each of the Supervisors' 
tenure with the Company, each of the Supervisors will have received the following economic 
benefits as a result of capital expenditures by the Members or the Company: 

(a) Marketing support enabIing each of the Supervisors to expand each of the 
Supervisors' own professional development and to become known by additional industry 
personnel. 

(b) Financial support to facilitate business growth. 

(c)  Participation in proprietary strategic planning sessions which focus on 
professionaI and business growth opportunities. 

(d) Cross-selling, .m synergy and business expansion opportunities from being 
part of the Company. 

Each of the SupervisorS agree that the Company is entitled to protect these business 
interests and investments and to prevent each of the Supervisors from using or taking advantage 
of the foregoing economic benefits to the Company's and Members' detriment. 

Ssction 11.2 Prohibited Activities. Each of the Supervisors agree that, except for 
services and duties performed for or on behalf of the Company pursuant to this Agreement, each 
of the Supervisors will not, during each of the Supervisors' respective period of employment 
with the Company and for a period of two (2) years immediately following the termination of 
each of the Supervisors' empIoyment under this Agreement (the "Restricted Period") for any 
reason whatsoever, directly or indirectly, for himself or on behalf of or in conjunction with any 
other person, persons, company, partnership, corporation or business of whatever nature: 

(a) engage, as an officer, director, shareholder, owner, partner, joint venturer 
or in a managerial capacity, whether as an employee, independent contractor, consultant or 
advisor or as a sales representative, in any business in direct competition with the business of the 
Company or any subsidiary or affiliate of any of the Members, within the United States or within 
100 miles of any other geographic area in which the Company or any of the Members' affiliates 



or subsidiaries conducts business, including any territory serviced by the Company or any of 
such affiliates or subsidiaries (the "Territory"); 

(b) solicit any person who is, at that time, or who has been within one (1) year 
prior to that time, an employee of any of the Members or the Company (including the respective 
affiliates or subsidiaries thereof) for the purpose or with the intent of enticing such employee 
away from or out of the employ either of the Members (inchding the respective affiliates or 
subsidiaries thereof) or the Company; 

( c )  solicit any person or entity which is, at that time, or which has been within 
one (1) year prior to that time, a customer or supplier of one of the Members (including the 
respective affiliates or subsidiaries thereof) or the Company for the purpose of soliciting or 
selling products or services in direct competition with one of the Members or any affiliate or 
subsidiary of one of the Members within the Territory; or 

(a) solicit any prospective acquisition candidate, on one of the Supervisors' 
own behalf or qn behalf of any competitor or potential competitor, which candidate was, to the 
Supervisor's knowledge, either called upon by the Company or the Members (including the 
respective affiliates or subsidiaries thereof) or for which one of the Members or the Company 
made an acquisition analysis, for the purpose of acquiring such entity. 

Notwithstanding the above, the foregoing covenant shall not be deemed to 
prohibit any of the Supervisors from acquiring as an investment not more than two percent (2%) 
of the capital stock of a competing business, whose stock is traded on a national securities 
exchange or over-the-counter. 

Section 11.3 Remedies for Breach. In recognition of the substantial nature of the 
potential damages and the difficulty of measuring economic losses to the Members and 
Company as a result of a breach 01 the foregoing covenants, and because of the immediate and 
irreparable damage that could be caused to the Members and Company for which they would 
have no other remedy, each of the Supervisors agrees that in the event of breach by anj of the 
Supervisors of the foregoing covknant, the Members and Company shall be entitled to specific 
performance of this provision and co-injunctive and other equitabie relief, as \vel1 as other 
remedies available at law. 

Section 11.4 Application to New Locations or Businesses. It is agreed by the parties 
that the foregoing covenants in this Article impose a reasonable restraint on each of the 
respective Supervisors in light of the activities and businesses of the Company and each of the 
Members (including the Members' other subsidiaries) on the date of the execution of this 
Agreement and the current plans of the Company and Members (including the Members' 
affiliates or subsidiaries); but it is aIso the intent of each of the Company and Members and 
Supervisors that such covenants be construed and enforced in accordance with the c h ~ g i n g  
activities, business and locations of the Company and Members (including the Members' 
affiliates and subsidiaries) throughout the term of the Restricted Period, whether before or after 
the date of terrnination of the employment of each of the Supervisors. For example, if, at any 
time prior to the termination of the term of the Restricted Period, the Members (including the 
Members' other subsidiaries) engages in new and different activities, or establishes new 
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locations for its current activities or business and any of the Supervisors is involved with 
providing such new services, then such Supervisors will be precluded from soliciting the 
customers or employees of such new activities or business or from such new location and from 
directly competing with such new business within 100 miles of its then-established operating 
location(s) through the term of the Restricted Period. 

Section 11.5 Covenants are IndeDendent and Severable. The covenants in this Article 
are severable and separate, and the unenforceabiiity of any specific covenant shall not affect the 
provisions of any other covenant. Moreover, in the event any court of competent jurisdiction 
shall determine that the scope, time or territorial restrictions set forth in this Article are 
unreasonable, then it is the intention of the parties that such restrictions be enforced to the fullest 
extent which the court deems reasonable, and the Agreement“ shall be reformed in accordance 
therewith, 

Section 1 I .6 Independent Agreement; Continuing Agreement. All of the covenants in 
this Article shall be construed as an agreement independent of any other provision in this 
Agreement, and-the existence of any claim or cause of action of any of the Supervisors against 
the Company or Members, whether predicated on this Agreement or otherwise. shaII not 
constitute a defense to the enforcement by the Company and Members of such covenants. 
Further, this Article shall survive the termination of this Agreement and the termination of each 
of the Supervisors’ respective employment with the Company and Members. It is specifically 
agreed that the period of two (2) years following termination of such employment set forth in 
Section I 1.2, during which the agreements and covenants of each of the Supervisors made in this 
Article shall be effective, shall be computed by excluding from such computation any time 
during which each of the Supervisors is in vioIation of any provision of this Article. 

Section 11 -7  Exception for Chanye of Control. The restrictive covenant contained in 
this Article shall terminate and shall no longer apply upon the occurrence of a “Change of 
Control” of the Company. For the purposes of this Article, a “Chance of ControI” is defined as 
IDS, Inc., ALP, Inc., Millstone LLC and Kramer collectively ceasing to own and control at least 
50% of the Membership Interests of the Company. 

I 

ARTICLE 12 

BOOKS AND RECORDS 

Section 12.1 Inspection Rights Pursuant to Law. Without limiting any right which the 
Members enjoy under the Florida Act, it is agreed that the Company shaIl have obligations to the 
Members as set forth in this Article respecting books, records and financial statements of the 
Company . 

Section 12,2 Books and Records. At all times during the continuance of the Company, 
the Company shall maintain, at its registered office and principal place of busin2s.5, rzcords 
and materials referred to iE Florida A c t  Section 605.4 10 1 (or any successor statute), including 
without limitation! separate books of account for the Company thal shall show a true and 
accuratz rscord of all costs and expenses incurred, all charges mad?. all credits mftdf and 
received and ali incomz derived in connection tcith the operation of the Company. Such books 



of account, together with a true copy of this Agreement and the Articles, shall at all times be 
maintained at the principal place of business of the Company and shall be open to inspection, 
examination and audit at any time by each Member and its duly authorized representatives for 
any purpose. - 

Section 72.3 Statements of Financial Condition. Unless otherwise agreed by the 
Members, the Managers shall prepare or cause to be prepared, at the Company’s expense, a 
statement of the financial condition of the Company as of the last day of each quarter of each 
Fiscal Year as well as quarterly income and expense reports with respect to the Company. Each 
statement of financial condition and each income and expense report shall be prepared in 
accordance with generally accepted accounting principles (“GAAP”). Copies of such statements 
and reports shall be furnished to each of the Members within forty-five (45) days after the end of 
each quarter to the extent feasible. In addition, the Managers shall prepare or cause to be 
prepared an annual statement of the financial condition of the Company and income and cash 
flow statements, which statements shall, if mutually agreed by the Members, be reviewed by the 
Company’s independent accountants and furnished to each of the Members within ninety (90) 
days after the close of each Fiscal Year to the extent feasible. These annual statements shall be 
prepared in accordance with GAAP. 

Section 12.4 Accounting Method. For both financial and tax reporting purposes and for 
purposes of determining Profits and Losses, the books and records of the Company shall be kept 
on such method of accounting as determined by the Managers and shall reflect all Company 
transactions and be appropriate and adequate for the Company’s business. 

Section 12.5 Other Accounting Decisions. All major accounting decisions for the 
Company (other than those specifically provided for in other Sections of this Agreement) shaIl 
be approved by the Managers. The Company shall engage as independent auditors for the 
Company a recognized firm of independent certified public accountants approved by the 
Managers. A 

ARTICLE 13 

TAX MATTERS 
I 

Section 13.1 Taxation as Partnership. The Company shalI be treated as a partnership 
for US. federal income tax purposes. 

Section 13 2 Tax Returns. 

(a) The Managers shall cause to be prepared, at the expense of the Company, 
for each Fiscal Year (or part thereof), Federal tax returns in compliance with the provisions of 
the Code and any required state and local tax returns. 

(b) Copies of all tax IeLurns of the Company shall be furnisned 10 each of the 
Members for its review and approval at least fifteen (15) days prior to the jIztLttor! date f o r  
filing, including extensions thereof, if any. If any Member shall fail to approve any such return 
at least five (5) days prior to the statutory date for fiIing, the Managers shall file or cause to be 
filed an application for extension of time to file such return. If any Member shall thereafter fail 
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to approve any such return at least five (5) days prior to the expiration of the last lawful 
extension, the Managers shall, nevertheless, file such return on behalf of the Company. 

Section 13.3 Member Tax Return Information. The Managers, at the Company's 
expense, shall cause to be delivered to each Member such infomation as shall be necessary 
(including a statement for that year of each Member's share of net income, net losses and other 
items of the Company) for the preparation by the Members of their Federal, state and local 
income and other tax retums. 

Section 1 3.4 Tax Matters Representative. 

(a) The Managers shalI act as "Tax Matters Representative" of the Company 
for purposes of §6231(a)(7) of the Code and shall have the power to manage and control, on 
behalf of the Company, any administrative proceeding at the Company level with the Internal 
Revenue Service relating to the determination of any item of Company income, gain, loss, 
deduction or credit for federal income tax purposes. 

(b) The Tax Matters Representative shall, within five (5) business days of the 
receipt of any notice from the Internal Revenue Service in any administrative proceeding at the 
Company level relating to the determination of any Company item of income, gain, loss, 
deduction or credit, mail a copy of such notice to each Member. 

Section 13.5 Right to Make Section 754 Election. The Tax Matters Representative 
may, upon receiving the written consent of each other Member, make or revoke, on behalf of the 
Company, an election in accordance with $754 of the Code, so as to adjust the basis of Company 
property in the case of a distribution of property within the meaning of $734 of the Code, and in 
the case of a transfer of a Company Interest within the meaning of 5743 of the Code. Each 
Member shall, upon request of the Tax Matters Representative, supply the information necessary 
to give effcct to such an election. 

.n 

ARTICLE 14 

LIABILITY, EXCULPATION AND INDEMNIFICATION 
/ 

Section 14.1 Liability. 

(a> Pursuant to Florida Statutes §605.439(5), the conversion of the General 
Partnership into the Company shall not affect any obligations or liabiIities of the General 
Partnership prior to its conversion to the Company or the personal liability of any person 
incurred prior to such conversion. Accordingly, notwithstanding anything in this Agreement to 
the contrary, the provisions of this Article shall. be subject to the provisions of Florida Statutes 
5608.43 9(5). 

(b) Except as otnzrvvise provided by the Florida Act, the debts, obligations 
and liabilities of the Company, whether arising in contract, tort or otherwise, shd1 be solely the 
debts, obligations and liabilities of the Company, and no Covered Person shall be obligated 
personally for any such debt, obligation or liability of the Company solely by reason of being a 
Covered Person. 
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(c )  Except as otherwise expressly required by law, a Member, in its capacity 
as Member, shall have no liability in excess of (i) the amount of its Capital Contributions, (ii) its 
share of any assets and undistributed profits of the Company, (iii) its obligation to make other 
payments expressly provided for in this Agreement, and (iv) the amount of any distributions 
wrongfully distributed to it. 

Section 14.2 Exculpation. 

(a) No Covered Person shall be liable to the Company or any other Covered 
Person for any loss, damage or claim incurred by reason of any act or omission performed or 
omitted by such Covered Person in good faith on behalf of the Company and in a manner 
reasonably believed to be within the scope of authority conferred on such Covered Person by this 
Agreement, except that a Covered Person shall be liable for any such loss, damage or claim 
incurred by reason of such Covered Person's gross negligence or willful misconduct. 

7b) A Covered Person shall be fully protected in relying in good faith upon the 
records of the Company and upon such information, opinions, reports or statements presented to 
the Company by any Person as to matters the Covered Person reasonably believes are within 
such other Person's professionar or expert competence and who has been selected with 

. reasonable care by or on behalf of the Company, including information, opinions, reports or 
statements as to the value and amount of the assets, liabilities, Profits, Losses or Net Cash Flow 
or any other facts pertinent to the existence and amount of assets from which distributions to 
Members might properly be paid. 

Section 14.3 Indemnification. To the hllest extent permitted by applicable law, a 
Covered Person shall be entitled to indemnification from the Company for any loss, damage or 
claim incurred by such Covered Person by reason of any act or omission performed or omitted 
by such Covered Person provided that: ( i )  any such action was undertaken in good faith on 
behalf of the Company and in amanner reasonably believed to be in, or not opposed to, the best 
interests of the Company, (ii) any such action was reasonably believed to be within the scope of 
authority conferred on such qovered Person by this Agreement, and (iii) with respect to any 
criminal action or proceeding, such Covered Person had no reasonable cause to believe his action 
or omission was unlawful, except that no Covered Person shall be entitled to be indenmified in 
respect of any loss, damage or claim incurred by such Covered Person by reason of gross 
negligence or willftil misconduct with respect to such acts or omissions; provided, however. that 
any indemnity under this Section 14.3 shall be provided out of and to the extent of Company 
assets only (including the proceeds of any insurance policy obtained pursuant to Section 14.5 
hereof), and no Covered Person shall have any personal liability on account thereof. 

Section 14.4 Expenses. To the Eullest extent permitted by applicable law, expenses 
(including legal fees) incurred by a Covered Person in defending any claim, demand, action, suit 
or proceeding shall, from time to tinis. be advanced by the Company prior to the final disposition 
nf s x h  clzim. dsmxid, x t i x ,  ;;;It UY pi-xcsding upon receipt by cilz Company of an 
undertaking by or on behalf of the Covered Person to repay such arzlollnt if it shall bz dztzrmined 
that the Covered Person is not entitled to be indemnified as authorized in Section 1 4 . 3  I 
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Section 14.5 Insurance. The Company shall purchase and maintain insurance, to the 
extent and in such amounts as the Managers shall, in their sole discretion, deem reasonable, on 
behalf of Covered Persons and such other Persons as the Managers shall determine, against any 
liabirity that may be asserted against or expenses that may be incurred by any such Person in 
connection with the activities of the Company or such indemnities. regardless of whether the 
Company would have the power to indemnify such Person against such liability under the 
provisions of this Agreement. The Managers and the Company may enter into indemnity 
contracts with Covered Persons and such other Persons as the Managers shall determine and 
adopt written procedures pursuant to which arrangements me made for the advancement of 
expenses and the funding of obligations under Section 14.4 and containing such other procedures 
regarding indemnification as are appropriate. 

Section 14.6 Payments to Third Parties. The Members shall indemnify and hold 
harmless each other in respect of payments to any third party for valid Company debts within the 
permitted scope of the Company that any Member makes in excess of its pro rata share thereof as 
determined i f  accordance with their Membership Interests existing at the time of the payment in 
question. - 

Section 14.7 Certain Liabilities. Each Member agrees to be liable for the Capital 
Contributions required to be made by such Member, and subject to the other provisions of this 
Agreement, in the event a Member becomes liable for any liabilities of the Company, the 
Members shall bear such liability in proportion to their then existing Membership Interests. 
Each Member agrees to indemnify and save harmless the other Members to the extent that any 
Member bears a disproportionate share of any such losses or liabilities of the Company. 
Notwithstanding the above, no Member shall be indemnified and held harrnless by the other 
Members to the extent that such losses or liabilities arise from fraud, gross negligence, or 
dishonest conduct on the part of such Member. 

Section 14.8 Acts Performed Outside the Scope of the Company. Each Member (the 
"Indemnitor") shall indemnify, defend, save and hold harmless the other Members (the 
"Indemnitee") from any and all claims, liabilities, demands, actions and rights of action that 
shall or may arise by virtue of an:.' act or thing done or omitted to be done by the lndemiiitor 
(directly or through agents or employees) outside the scope of, or in breach of, the terms of this 
Agreement; provided, however, that the Indemnitor shall be properl? notified of the existence or  
the claim, demand? action or right of action, and shall be given reasonable opportunity to cure 
any act or omission causing liabilitl;, and participate in the defense thereof. The 'Indemnitee's 
failure to give such notice shail not affect the Indemnitor's obligations hereunder, except to the 
extent of any actual prejudice arising therefrom. 

I 

Section 14.9 Liability of Members to Company. Unless otherwise provided in this 
Agreement, no Member shall be liable to any other Member or to the Company by reason of 
such Member's actions in connection with the Company, except in thz event of a violation of any 
proviqicm ofthi.5 .%greeEPr.t, f~nuc!. sross neg!igenct or &shoiizsi: coi;d.uct. 

Section 14.10 Attorneys' Fees. Ail of the indemnities provided in this ,Agreement shall 
incluck reasonable attorneys' fees, including appellate attorneys' fees, and court costs. 



Seciion 14.1 I Subordination of Other Rights to Indemnity. The interests of the Members 
in any proceeds of the Company by way of repayment of loans, return of any Capital 
Contributions, or any distributions from the Company, shall be subordinated to the right of 
Member to the indemnities provided by this ArZicle. 

Section 14.12 Survival of Indemnity Provisions. Except as otherwise specificat ly 
provided herein, all of the indemnity provisions contained in this Agreement shall survive a 
Member‘s ceasing to be a Member hereunder. 

ARTICLE 15 

DISSOLUTION, LIOUIDATION AND TERMINATION 

Section 15.1 No Dissolution. The Company shall not be dissolved by the admission of 
a new Member in accordance with the terms of this Agreement, or the withdrawal of a Member. 

- 
Section 15.2 Events Causing Dissolution. The Company shall be dissolved and its 

affairs shall be wound up upon the occurrence of any of the following events: 

(a) at such time as there are no Members; 

(b) the entry of a decree of judicial dissolution under of the Florida Act; or 

(c) the written consent of a majority of the Managers. 

Section 15.3 Notice of Dissolution. Upon the dissolution of the Company, the Manager 
shall promptly notify the Members of such dissolution. 

Section 15.4 Liquidation. Upon dissolution of the Company. the Managers shall carry 
out the winding up of the Company and shall immediately commence to wind up the Company’s 
affairs; provided, however, that a reasonable time shall be allowed for the orderly liquidation of 
the assets of the Company and the satisfaction of liabilities to creditors so as to enable the 
Members to minimize the normal losses attendant upon a liquidation. The Members shall 
continue to share Profits and Losses and other items during liquidation in the same manner, as 
specified in this Agreement, as before liquidation. The proceeds of liquidation shall be 
distributed in the following order and priority: 

(i) First, to creditors of the Company, including Members who are 
creditors, to the extent otherwise permitted by Iaw, and consistent with the subordination or other 
terms and conditions therein pertaining to priority of satisfaction of such indebtedness, in fiill 
satisfaction of the liabilities of the Company (whether by payment or the making of reasonable 
provision for payment thereof); 

( ; ; I  \ -  l ~ ~ , i L ,  iu ii1d sziiing iip ui such l ’ c t s ~ c s  as tile ivlanagei-s reasonabiy 
may deem necessary fox- any contingent liabilities or obligations of the Company; provided that 
(i) any such reserves shaIl be held by the Managers or an agent appointed by the Managers for 
such period as the Managers or such agent shal1 deem advisable for the purpose of applying such 
reserves to the payment of such liabilities or obligations as they become due and (ii)at the 



expiration of such period, the balance of such reserves, if any, shall be distributed as hereinafter 
provided in this Section; 

(iii) Next, pro rata to all Members who made loans to the Company, in 
an m o u n t  equal to the unpaid principal of and interest on such loans, in proportion to the total 
amount of principal and interest payable on such loans, such distributions being treated k s t  as in 
payment of accrued interest on such loans and next as in payment of principal on such loans; and 

(iv) Thereafier among the Members in accordance with Section 5.1 
hereto. 

Section 15.5 Termination. The Company shall terminate when all of the assets of the 
Company, after payment of or due provision for all debts, liabilities and obligations of the 
Company, shall have been distributed to the Members in the manner provided for in this Article 
and Company has taken all actions required by the Florida Act. 

Claims of the Members. The Members and former Members shall look 
soleIy to the*Company's assets for the return of their Capital Contributions, and if the assets of 
the Company remaining after payment of or due provision for all debts. liabilities and obligations 
of the Company are insufficient to return such Capital Contributions, the Members and foriiier 
Members shall have no recourse against the Company or any other Member; provided, however, 
that nothing contained herein shall be deemed to limit the rights of a Member under applicable 
law. 

L 

Section 15.6 

Section 15.7 Distributions In-Kind. If any assets of the Company shall be distributed in 
kind, such assets shall be distributed to the Member($ entitled thereto as tenants-in-common in 
the same proportions as such Member($ would have been entitled to cash distributions if (i) such 
assets had been sold for cash by the Company at the fair market value of such property (taking 
the Gross Asset Value definition herein and Code Section 7701(g) into account) on the date of 
distribution, (ii) any unrealized income, gain, loss and deduction inherent in such property (that 
has not been reflected in the Capital Accounts previously) that would be realized by the 
Company from such sale werk allocated among the Member@) as Profits or Losses in accordance 
with this Agreement, and (iii) the cash proceeds were distributed to the Member(s) in accordance 
Section 15.4. The Capital Accounts of the Member($ shall be increased b! the ai-tiount of any 
unrealized income or gain inherent in such property or decreased by the amount of any loss or 
deduction inherent in such property that would be allocable to them, and shall be reduced by the 
fair market value of the assets distributed to them under the preceding sentence. 

ARTICLE 16 

RIISCELLANEOUS 

Section 16.1 Notices. All notices provided for in this Apeement  shall be in writin;., 
duly signed by the party giving such notice, and shall be delivered, telecopied or mailed by 
registered or certified mail or by recognizzd overnight delivery or courier service ( e g ,  Federal 
Express): as follaws: 
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(i) if given to the Company, in care of the Managers at the principal place of 
business of the Company set forth in Section 2.5 hereof with a copy to: 

Greenberg Traurig, P.A. 
5 15 E. Las OIas Bhd., Suite 1500 
Fort Lauderdale, FL 3 3 3 0 1 
Attn: Francis B. Brogan, Jr. 

(ii) if given to any Member, at the foIlowing address, or at such other address 
as such Member may hereafter designate by written notice to the Company: 

If to IDS, Inc.: 

- 
If to ALP, Inc. : 

If to Millstone LLC: 

If to Kramer: 

IDS Long Distance, Inc. 
1525 N. W. 1 67th Street 
Suite 200 
Miami, Florida 33 169 

Anthony L. Petrone, Inc. 
1525 N. W. 1 67th Street 
Suite 200 
Miami, Florida 33 169 

Joseph C. Millstone, LLC 
1525 N. W. 1 67t” Street 
Suite 200 
Miami, Florida 33 169 

Keith Kramer 
1525 N.W. 167th Street 
Suite 200 

= Miami, Florida 33 169 

i 

Section 16.2 Failure to Pursue Remedies. The failure of any party to seek redress for 
violation of, or to insist upon the strict performance of, any provision of this Agreement shall not 
prevent a subsequent act, which would have originally constituted a violation, from having the 
effect of an original violation. 

Section 1 6 3  Cumulative Remedies. The rights and remedies provided by this 
Agreement are cumulative and the use of any one right or remedy by any party shall not preclude 
or waive its right to use any or all other remedies. Said rights and remedies are given in addition 
to any other rights the parties may have by law, statute, ordinance or otherwise. 

Section 16.4 Binding Effect. This Agreement shall be binding upon and inure to the 
benefit of all of the parties and, to rhe extent permitted by this Agreement, their successors, legal 
representatives and assigns. 
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Section I 6.5 Interpretation. Throughout this Agreement, nouns, pronouns and verbs 
shall be construed as masculine, feminine, neuter, singular or plural, whichever shall be 
applicable. All references herein to "Articles," "Sections" and "Paragraphs" shall refer to 
corresponding provisions of this Agreement. 

Section 16.6 Severability. The invalidity or unenforceability of any particular provision 
of this Agreement shall not affect the other provisions hereof, and this Agreement shall be 
construed in all respects as if such invalid or unenforceable provision were omitted. 

Section 16.7 Counterparts. This Agreement may be executed in any number of 
counterparts with the same effect as if all parties hereto had signed the same document. All 
counterparts shall be construed together and shall constitute one instrument. 

Section 1 6.8 Wemation. This Agreement constitutes the entire agreement among the 
parties hereto pertaining to the subject matter hereof and supersedes all prior agreements and 
understandings - pertaining thereto. 

Section 16.9 Governing Law. This Agreement and the rights of the parties hereunder 
shall be interpreted in accordance with the laws of the State of Florida. and all rights and 
remedies shall be governed by such laws without regard to principles of conflict of laus. I'ht: 
parties hereto agree to submit to the jurisdiction of the federal or state courts sitting in Florida in 
connection with any claims or controversy arising out of this Agreement and that venue for such 
actions shall be in Miami-Dade County or Broward County, Florida. 

Section 16.10 Dealings in Good Faith; Best Efforts. Except as otherwise expressly set 
forth herein, each p a r t y  hereto agrees to act in good faith with respect to the other party in 
exercising its rights and discharging its obligations under this Agreement. Each party fiirther 
agrees to use its best efforts to ensure that the purposes of this Agreement are realized and to take 
all steps as are reasonable in order to implement the operational provisions of this Agreement. 
Each party agrees to execute, acknowledge, if necessary, deliver and fiIe any document or 
instrument necessary or advisable to realize the purposes of this Agreement. 

Section 16.1 1 P a r d o n  of the Property. Each Member agrees that it shall have no right 
to partition the Property, or any portion thereof, and each Member agrees that it shall not make 
application to any court or authority having jurisdiction in the matter to commence or prosecute 
any action or proceeding for partition of the Property, or any portion thereof. Upon the breach of 
this Section by any Member, the other Members, in addition to all other rights and remedies in 
law and equity, shall be entitled to a decree or order dismissing the application, action or 
proceeding. 

Section 16.12 Third Party Beneficiaries. Nothing expressed or impIied in this 
Agreement is intended or shall be construed, to confer upon or give any person, firm or 
corporation other than the parties hereto, any rights, remedies, obligations or liabilities under or 

rmnr. of this Agreement, or r z d :  iii th\six k i n g  deemed a r h i d  parcy bsneficiary of this 
Agreement. 

Section 14.13 Outside Activities of Members. Except as otherwise set forth in this 
Agreement, any Member or any Affiliate thereof, may engage in or possess an interest in other 



business partnerships or other persons of every nature or description, independently or with 
others, including, without limitation, in competition with the Company, and neither the Company 
nor any other Member shall have any right by virtue of this Agreement in or to such independent 
partnership or persons or in or to the income d-erived therefrom. 

Section 16.14 Ability to Seek Separate Counsel. The Members acknowledge that this 
Agreement was prepared by Greenberg Traurig, P.A., as counsel for the Company, and that the 
Members have had the opportunity to retain separate and independent counsel to represent their 
interests in connection with this Agreement. The Members agree that they are executing this 
Agreement after due consideration of the issues presented and that they have elected not to seek 
separate and independent counsel to represent their respective interests. 

Section 16.15 Effective Date. This Agreement shall be effective as of 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the 
date first above written. 

MEMBERS: 

IDS LONGWTANCE, INC., a Florida 

I 

ANTHONY E, PETRONE, INC.. a 
Florida corporation 

ILLSTONE, LLC, a 



Addendum (B) 
E mp 1 o y ment Agreement 

3 /Z 8/00 

Title Change: 
President of IDS Telcom by the decision of the Managing Partners. 

Effective March 29, 2000, Keith Kramer will be employed as Senior Vice 

Salary: (Current) One Hundred Sixty Thousand Dollars ($160,000) annually. 
Once IDS Telcom attains 10,000 access lines through the Combinations Agreement between 
BellSouth and IDS Telcom, salary will increase to One Hundred Eighty Thousand Dollars 
($180,000) annually. 

When IDS Telcom attains 30,000 access lines, saIary will increase to Two Hundred Thousand 
Dollars ($200,000) annually. 

t 

Profit Sharinq: Paid at the option of the Managing Partners. 

EMPLOYEE IDS TELCOM, a Florida Genera1 Partnership 
By: IDS Long Distance, Inc. a General Partner 

3 r I  

By: \ * 

<..I ' 

Its: I zca 

Initial 
h i t  i a1 12 



Keith Kramer 
C/O Alan C. Gold, P.A. 

1320 South Dixie Highway 
Suite 870 

Coral Gables, FL 33 146 

Arclgust 29, 2003 

CERTIFIED RETURN WCEIPT EQUESTED, 
AND KEGuLAR US PIAIL 

Mr. Joseph C. Millstone 
1525 NW 167 Street 
Second Floor 
Miami, FL 33169 

MI. Michael Noshay 
1525 NW 167 Street 
Second Fioor 
Mi"$ f;L 33 164 

Mr. Anthony Petrone 
1525 WV 167 Street 
Second Floor 
Miami, FL 33 I69 

IDS Telcom, LLC 
Attention: Michael Nosbay 
1525 NW 167 Street 
Secoiid Floor 
Miami, FL 33 169 

Gentlemen: 

This letter is being written pursuant to Florida Statutes 9 608.60 1 dtmanding that IDS Telcom? LLC. 
take action against Joseph Millstone, Michael Noshay and Anthony Petrone fixviolatien of the Third 
A."ded and Kestated Operatiiig Agreement of IDS rfelcom: LLC., breach ofthe dllty of loyalty, 
breach of fiduciary duty and violation of  Florida Statutes 6 608.4225. Unless action i s  taken within 
ten (1 0) days, a d  you advise us of said action, the uadersigned wilt have 1x1 altet-tlativc: except to file 
a Members' Derivative Action against thc above-mentioned people pursuant to Florida Statutes 5 
608.601. My complaints based upon the fact that the above Members have formed a i d  are 
Managers of  Homcto~m Telephone. LLC , a Florida Limited Liability Corporation, which have filed 
a Petition befcm the Fiorid? Servicz Commission seeking a Certificate to pruvide competitive local 
exchange telecoimunicaticm services. This is i:i dircct competition \kith IDS Tclcom. LLC. and 1x41 
directly and Lldversely impact upoii tliz tab? of the G"qxm and my interest in tllc same. 

EXHIBIT 

I *-e 



from coinyeting with IDS Teicom, LLC. either through Hometown Telephone, LLC. 0: througl.1 my 
other entity. IDS Telcoin, LLC. shwfd dso take steps to demand that Homctotm l"elcphone, LLC. 
withdraw its pending applicatioii with the Florida Public Service Commission. The ad&kmal steps 
that IDS Tclcom, LLC. should take include, but are not limited to filing an action seeking injtmctive 
relief against the above-named individmls, including any and all damages sustained by the 
compc~ly. Unless the Petition before tlic Floflda Public Service Commission is wirbdrawn, KX3 
should take all steps necessary to oppose and have the Petition rejected. Also, IPS should 
investigate whether any of its funds have beell used for the famation of Hometotvn Telephone, 
LLC., to pay fees and costs associated with the application by Hometo~~~iTelephone, LLC. with the 
Florida Public Service Cornmission. and/or the purchase of the switch or other equipmeut, urh-ich 
was to bc utilized by Hometown Telephone, LLC. You should also ascertain whether other assets of 
IDS including its employees were used to benefit Hometowi Telephone, LLC. If rmy corporate 
monies were spent on the above, the responsible individuals should be required to im xliatcIy repay 
the same or suit should be filed against them. 

Additionally, 'the actions of the above-cited Managers are in violation ofthe variotls agxetnents with 
MCG Capital Corporation. Demand is hereby made that the actions taken by the hiimager's be 
immediately disclosed to MCG Capital and that steps are taken to bring the Compmy back into 
complianie with the various agrecments with MCG Capital. 

As stated above, unless these demands 31-e complied with, and suitable action is t a k n  by the IDS 
Telconi, LLC., withi1.r the time h i t s  set forth above, the undersigned will file a slut against the 
above-named individuals and €€onetown Telephone, LLC. on behalf of IDS Tdcom. 1 LC. as well as 
take the necessary action on behalf o f  IDS TeIcom, LLC. io prevent the licensing x Hometom 
Telephone by the Public Service Commission. 

I 



October 30, 2002 

CERTIFIED FLTURii RECEIPT REQLESTED, 
REGULAR US &L..IL, FXCSl3IILE T F L ~ ~ S 3 I I T T E D  

Mr. Joseph C. MiIP sLone 
1525 hTV 167 Stre t t  

Miami, FL 33 169 
* *  Second Floor 

Greenberg Trauriz, P.A. 
5 15 E. Las Olss Boulevard 
Suite 1500 
Ft. Laudsr&, FL 33301 

MI. Anthony Pztrone 
1535 hX' 157 Street 
Stcond Floor 
h l iemi ,  FL 3 3  1'69 

IDS Long Distance, Inc. 
,\:tention: Michael h'oshay 
1525 h?V 167 Street 
Second Floor 
Miami ,  FL 3 3  169 

IDS Telcom, LLC 
Attention: MchaeI  Noshary 
1525 h?tr 167 Street 
Second Floor 
hfizrrj, FL 33169 

Gentlemen: 

As you are a~ t ' z re ,  I Em a membzr o f D S  Telcon, LLC holding 2 7% membsrship inkrest in the 
company. & - 



There Ere numerous r e a o n s  w h y 1  need to inspect the books and records which include t k  foIlon*ins. 
I 2m c o n c e m d  thz; t h t r e  has bcm mijzppropriation and m'susz of company h n d j  Since I u-25 

improperly te*r,E:ed from ID5 Teltox, LLCI, there- h 3 j  b s sn  2 C O I X P ! ~ : ~  fziluie ta pi.o.**idZ 
information as to Lvhzt is transpiring regarding the companfs businz3.s. You have m d c  proposals 
to purchase my interest in the company and I nzed to  review the books and records to 2 j c ~ t a i n  the 
fair market value. I zlso understand thsre has besn discussions with prospective purchastrs and with 
hfCGFinancial Giou?, Jnc. regarding the loafi. AI documents cantering the same mujt  bz rzceived 
in order to dztern i r iz  the valuz o f m y  membership inkrest. I would like to ascertain tr-hat has bzen 
going on with IDS Telcom, LLC, as well 8s detzrminz whzthzr  thz company has bzzn properly run. 
I also desire to inspect the rzcords to determine whether any dividends or other distributions have 
bzen improperly madz to any of its members or anyone else, and d e t t r r n h e  the accuracy of the 
Finally, T dtsire to ins?ect thc books and r<cords far 211 othtr  purposzs incidtnt  to my ownership in 
the companq'. - The records which I d2sirz to inspect are the following: 

1. 

a .  

- 
A CUE-&; list of the  fu l l  name and I?jt  known businzss zidress, resident andlor mailing 
addrsss of all membcrs, managers and managing members ofthe company, D S  TeIcom, LLC. 
(hereinafter referred to 2s "Company"). 

2. 

3. 

4. 

. -  - 
* i .  

s 

9. 

A copy of t h t  Articles of Orgznization, and any amendments, modificztions, or corrections 
thereto. 

AH certificates of conversion 



12. All records showing all managers and-mmaging members of thz ‘.Compmy’’ since its 
i x q i i o i ? .  

13, The mir,utes of any members meetings and records of all actions taken by the msmbers tvith 
or wjthout a mecting since the inception of the “Company”. 

14. .All minutes of m y  managers meetings and records of a11 actions taken by thz managers or 
managing msmbzrs witn or wiihout a meeting since the inception of thz “Company”. 

15. All accounting records of thz “Company”. 

16. 

17. 

All resolut ions of the “Compzny”. 

All ba&& checking account statements of the “Compcny”. 

t 

7 

I 

18. All checks issued by the “Company”. 

19. All wire transfers sent to or rzceived from the “Company”. 

20. The “Company”’s ckeckbook(s). 

2 1. The accounts pzyz51e ledger of the “Compzny”. 

23, 

23 

2:. 

27. 

2s 

The check Iedser of the “Company”. 

All cancellid c k c k s  o L t k  - “Coxpan:;” sinzz the inception of the “Coir~~2ng”.  

. .. . - -  - b  



32. All stztrtrnsnis of any brokerase house. 

33. All 223its, reconciliations or accounting summarizs of thz  “Company”. 

34. All drafts of financial statements of the “Company”. 

35 .  

34.  

All bzlance sheets of the ‘Tompany”. 

All documznts  indicating whzt essets were in the “Company” at any time s i m  the inception 
of thz “Company”, whzther or not said assets currently remain in the “Company”. - . . .. . . 

37. 

35. 

MI records indicating all liabilitizs of the “Company”. 

All r2cords indicating 211 expenditures of thz “Compzny”. 

- - 

I 

39. All documents in connection with any financing including loan applications. 

40. All documents  indicating any lawsuit by or asahst the “Company”. 

4 1. All docu;nmts indicating any arbitration proceedings ini tizted by or agzInst thz“’Company”. 

43,. All docurntnts  in  connection wi th  any claims for money made against thz “Company”. 

43. All records prepared by any zccountznt or bookkeeper concerning or relating to the financia! 
condition of the “Compm);” or any losses or gains ellegedly sustained by thz “Company”. 



53. Copy of lawsuits filed against the “Compzny”. 

5 3 .  Copy of ztt claims and demands for money or d a n z g t j  filed against thz “Company”. 

54. Copy of all lawsuits, arbitrations or alternative dispute matters in which DS Telcom, LLC 
is a party. 

cc: A l i n  C. Gold, Esquire I 
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Alan C. Ga!d,*Esq. 
Alan C. Gotd, P.A. 
Gables One Tower 
1320 South Dixie Highway, Suite 8870 
Coral Gables, FL 33146 

- .  

Via Facsimile & Mail 

Re: Keith Kramer‘s tetter of October 30,2002 

Dear hlr, Gold: 

Our firm represents IDS Telcom, LLC (her2inatier, t h e  “Company”) with respect 
to your client’s letter of October 30, 2002, in which he asks to inspect virtually all of the 
Company’s books and records. Insofar as your client seems familiar with the provisions 
of Section 608.41 01 of the-Florida Statuks, he should likewise be aware that this 
section only allmvs him to inspect certain records - those records referenced in 
su b s e c b n s  (1 )(a) througv ( I  )jd j of b k  11 I- z. statut2. 

Furthermoia, as we have b32n advised that your client is actively zdibi!ciny 
businesses that compete directly with the Company, the Company - under Section 
608,4101 - has “the right to ~ ~ E I P  confidential from the  m e m b s s ,  for such paicd of t h e  
as t h e  manager deems reasonable, any information which the manager reasonably 
believes to be in the  natgre of trad? secrets or other information the disclosure of which 
tbe manager in good faith believes is ncrt in the best interest of the limitad liability 
company or could damage thc limitsd liability company or its business. , . ’ I  It is likewise 
important tha? your client understands that under the common l a v ,  his inspection rights 
are no greater than thase delineated in Section 6US.M 01. 

Your c5snYs demand ta  i x p t c t  54 difkrent catsgories of documsnrs is wholly 
u m ~ s # 3 n q b l s . ,  is ns’? authorized und;: Ssction 608.4101, and is a purpos3iui 2nd wholly 
improper atkmp’l on YOlJ j  clknt’s p x  13 impose an m d u e  burden 2nd hsrdshi? on the 
conpany to f u r h e r  his QW-I economic interests. Because we need to ~ E S ~ Y ?  the iswes 

1 . .  
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Alan C, Gold, Esq. 
November 13,2002 
Page 2 

regarding your client's inspection rights prior to an) inspection act1 
inspection cannot go forward on November 21,2002. 

P. 93/05 

ally taking place, the 

Kindly contact me upon receipt of this letter SO that we can schedule an 
inspection for a mutually convenient time and determine t he  reasonable statutory fee 
that your client will be charged for the inspection. At the inspection, the Company will 
allow your client to inspect the records specified in Section 608.41 01, but will not allow 
your client to inspect any other records. We look forward to hearing from you to resolve . 
these issues. 

. 

c 

MSSlws 

J:\mssU6375.GOCmmer-f .doc 

I 
I 

Sincerely, 

. 

Martin S. Simkovic 



( a i l :  a g o l d g k c l . n e t  

Via FacsimiIe Transmission 
and U.S. hlail 

bfxtin S. Simkotic, Esquire 
S t m ,  LVwvcr, klilkr, Weisskr 
Alhadtff & Sitterson, P . A  
Musturn Tower 
150 I V s t  Flagkr Strcet 
Miami, FL 33130 

a .  

RE: 

November 25, 2002 

- 
Keith-&mer's h pixtion of Rxords'of IDS Telcom, LLC. 

Tzlsp ho ne: 
(;Oj) 667-0475 (Ext. L ) 

Fax: 
(303) 663-0399 

This a c b o d d p  receipt of your Icttzr of November 13, 2002. \Ire strong? d i s a g s  kiith your 
intxprstltion of Florida S t l tu t s  5605.401. Thz strstutt c l d y  r e q ~ r s  tht l i m i t 4  liability corrqmy to k p  
at its principal office the documents listxi in l(a) through l(d) o l t h z  statutt. Tht statutt dlxs not limit the 
ri$t of k p x t i o n  to the documents listtd in s d o n  1. P l m e  revkw section 2 of thz statutz. 

Furthzr, you are mistdan that thz statutz r q u i r t s  a "statutoq, f d ' .  Tht stcrtutt does not protidz a f E  
for the kpection, but rather only a l l o ~ s  a f E  to bc chargd if the rccords are copid .  P k x  ss sx t ion  2 OF 
Florida Statutes $60S.4101. Wz \-i?tv your r q u s t  for statutoq f=2 zs moths: escuss to d q *  accts; to thz 


