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'ARTIC I PAT1 NG : 
KEN PLANTE, ESQUIRE, Roetzel & Andress, P. 0. Box 

10369, Tal 1 ahassee, F lor ida 32302, appearing on behalf o f  

Jamaica Bay West Associates, Ltd. 

F. MARSHALL DETERDING, ESQUIRE, Rose, Sundstrom & 

3entley, LLP, 2548 Blairstone Pines Drive, Tallahassee, Flor ida 

32301, appearing on behalf  o f  Forest U t i l i t i e s ,  Inc.  

ROBERT SCHEFFEL WRIGHT, ESQUIRE, Landers & Parsons, 

P.A., 310 West College Avenue, Tallahassee, F lor ida 32301, 

appearing on behal f o f  Lee County. 

RICHARD BELLAK, ESQUIRE, FPSC General Counsel ' s 

3 f f i ce ,  2540 Shumard Oak Boulevard, Tallahassee, F lor ida 

32399-0850, appearing on behalf o f  the Commission S t a f f .  
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P R O C E E D I N G S  

CHAIRMAN JABER: That takes us t o  I tem 2. 

Commissioners, on I t e m  2 I need t o  mention tha t  there i s  an 

Issue 1 tha t  involves a p e t i t i o n - t o  intervene. This item has 

also been noticed, however, as a - -  par t ies may par t ic ipate a t  

the Commission's d iscret ion.  

S t a f f ,  l e t ' s  s t a r t  t h i s  i t em w i th  a question t o  you. 

I f  1 understand your Help me procedurally on what t o  do next. 

recommendation correct ly ,  t ha t  regardless o f  how the Commission 

votes on the intervent ion,  fo lks  can s t i l l  par t i c ipa te  t h i s  

morni ng. 

MR. BELLAK: I th ink  t h a t ' s  correct .  

CHAIRMAN JABER: Commissioners, I th ink we should 

s t a r t  w i th  that .  Do you want t o  have par t i c ipa t ion  on t h i s  

item? Do you need pa r t i c i pa t i on  on t h i s  item? 

COMMISSIONER DEASON: Madam Chairman, I think i t  

would be helpful  i f  we a l l o w  par t ic ipat ion.  

Issue 1 a i r s  a question o f  intervent ion.  

t o  address tha t  o r  j u s t  a t  t h i s  point  j u s t  t o  address the 

question o f  par t ic ipat ion? 

I do not ice tha t  

Is i t  your in tent ion 

CHAIRMAN JABER: Part ic ipat ion,  because my thought 

was i f  you ' re  inc l ined  t o  have par t i c ipa t ion .  then we need t o  

hear on Issue 1. So I tend t o  agree w i th  you. 

some par t ic ipat ion.  Okay. Great.  

I want t o  have 

With tha t .  M r .  Bel lak, introduce the i tem. 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. BELLAK: Commissioners, t h i s  i s  a p e t i t i o n  fo r  a 

aratory statement f i l e d  by Forest U t i l i t i e s ,  which i s  

seeking a statement t h a t  they do not have t o  extend t h e i r  

c e r t i f i c a t e d  area o f  service pursuant t o  Section 367.045 i n  

order f o r  them t o  provide bul k service or more pr-eci sely named 

service f o r  resale t o  Jamaica Bay as long as they meet the 

requi rement tha t  the service interconnection i s accompl i shed 

w i th in  the i  r current service t e r r i t o r y .  

And the recommendation o f  the s t a f f ,  b r i e f l y  stated, 

i s  t ha t  wholly aside from t h e i r  pa r t i c i pa t i on  t h i s  morning a t  

the agenda, the recommendation i s  t h a t  in tervent ion be denied 

f o r  f a i l u r e  t o  demonstrate standing or t o  meet the t e s t  i n  the 

Commission's formal in tervent ion ru le ,  and as t o  Issue 2, t ha t  

the p e t i t i o n  fo r  declaratory statement be granted. 

CHAIRMAN JABER: M r .  Bel lak, i t  was f i n e  fo r  what you 

j u s t  said, but can you br ing  the microphone closer t o  you? I 

t h ink  we were having j u s t  a l i t t l e  b i t  o f  d i f f i c u l t y .  

And l e t ' s  see. M r .  Deterding, you're here 

representing - - 
MR. DETERDING: Yes, Madam Chair. Marty Deterding 

here representing Forest U t i l i t i e s .  

representi ng Jamaica Bay. 

I have w i th  me Ken Plante 

CHAIRMAN JABER: And M r .  Wright. 

MR. WRIGHT: Thank you, Madam Chairman. Schef Wright 

representing Lee County. 

FLORIDA PUBLIC SERVICE COMMISSION 
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CHAIRMAN JABER: Okay. L e t ' s  s t a r t  issue by issue, 

and Issue 1 involves Lee County's p e t i t i o n  t o  intervene. So, 

Mr. Wright, I'll l e t  you s t a r t  your argument and al low Forest 

and Jamaica Bay t o  respond. 

MR. WRIGHT: Thank you, Madam Chairman.. I'll be as 

b r i e f  as I can, Commissioners. The issues here both w i th  

respect t o  Lee County's p e t i t i o n  i n  standing t o  intervene and 

d i  t h  regard t o  the substance o f  the requested declaratory 

statement are r e a l l y  a17 of the same piece; namely, whether the 

transaction proposed between Forest and Jamaica Bay, the 

provision o f  bul k wastewater service by Forest t o  Jamaica Bay, 

i s  o r  i s  not a j u r i sd i c t i ona l  transaction. 

ju r i sd ic t iona l  t ransact ion under the s tatute,  then Lee County 

i s  not e n t i t l e d  t o  the Commission's p ro tec t ion  under 

367.045(5)(a) , and accordingly, you know, we would lack 

standing t o  intervene. If  i t ' s  not  j u r i sd i c t i ona l ,  then no 

amendment t o  Forest ' s  c e r t i f i c a t e  o f  author izat ion would be 

requi red. 

I f  i t ' s  not a 

Correspondingly, i f  i t  i s  a j u r i sd i c t i ona l  

transaction, the opposite resu l ts  would obtain. 

ju r i sd ic t iona l  transaction, Lee County i s  e n t i t l e d  t o  the 

Zommission's protect ion under 367.045(5) (a) which provides tha t  

the Commission may not grant an amendment t o  a c e r t i f i c a t e  t o  

extend service t o  an area where another u t i l i t y  i s  already 

ready, w i l l i n g ,  and able t o  serve and where tha t  u t i l i t y  has 

I f  i t ' s  a 
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not refused o r  neglected t o  provide service. I don ' t  th ink 

there 's  any dispute as t o  the fac t  t h a t  Lee County i s  ready, 

w i l l i n g ,  and able t o  serve. We are, i n  fac t ,  serving Jamaica 

Bay a t  t h i s  t ime. And I don ' t  th ink  there 's  any dispute as 

regards t o  Lee County's having refused o r  neglected t o  provide 

service. We have never refused or neglected t o  provide . 

se rv i  ce 

As explained i n  our pleadings, the p l a i n  language o f  

Chapter 367 renders the proposed transaction a j u r i sd i c t i ona l  

t ransact i  on. It can ' t be j u r i  sdi c t i  onal f o r  one purpose, 

approving a r a t e  for the service which Forest wants you a l l  t o  

do, and not f o r  another; L e . ,  not f o r  the purpose o f  

extending - - o r  whether the service area extension amendment 

provi  s i  ons o f  the statute appl i es. The exemption provisions o f  

Section 367.022 are r e a l  clear. They say the fol lowing are not 
subject t o  the provisions o f  t h i s  chapter except as expressly 

provided. 

t o  the provis ion o f  the chapter, i t ' s  not subject t o  the 

provis ion o f  the chapter. I f  it i s ,  then i t  i s .  We assert, o f  

course, t h a t  i t  i s .  

I f  the bulk service contemplated here i s  not subject 

With regard t o  our standing and the Agrico t e s t ,  we 

lay t h i s  out very c l e a r l y  i n  our p e t i t i o n  a t  Pages 9 and 10 

where we said, w i th in  the meaning o f  Section 367.045(5)(a), 

F1 orida Statutes, Lee County U t i  1 i t i e s  ' wastewater treatment 

system i s  "adequate t o  meet the reasonable needs o f  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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iubl i c, " statutory requi rement , i ncl udi ng Jamai ca Bay and a1 1 

if Jamaica Bay's occupants, Lee County Utilities i s  f u l l y  able 
to "provide reasonably adequate service" t o  a l l  those whom i t  

serves, and Lee County Uti 1 i t ies .  has never refused or neglected 
to provide service t o  any potential customer w i t h i n  i t s  service 
3rea. Accordingly, the Commission may not approve the 
?xtension o f  Forest's service area unless the transaction i s  
letermined t o  be nonjurisdictional. By the p l a i n  language o f  

367.022(12) , Florida Statutes, the Forest-Jamaica Bay 

transaction would be jurisdictional, triggering a l l  applicable 
Eommission statutes. Lee County i s  accordingly entitled t o  the 
protection of t h a t  section, The cited statutes, .045(5)(a) and 

.022(12), provide the basis f o r  the relief requested. 
We cited t o  your statutes. We explained why we are 

entitled t o  intervene as a matter of right. We're 
substantially affected. We're providing service now. We have 
facilities i n  place t o  provide the service. 
protection of the statute will substant ia l ly  affect our 
interests, and i t ' s  potentially an immediate th ing .  You know, 
they contemplate canceling the contract t h a t  they have w i t h  us 
and switching service from Jamaica Bay - - Jamaica Bay service 
from Lee County t o  Forest. There's no question about the 
immediacy of the injury. The question i s ,  are we w i t h i n  the 
statute? Under 367.045(5)(a), we're entitled t o  your 
protection because we are ready, wi l l i ng ,  and able t o  serve. 

Denying us the 

FLORIDA PUBLIC SERVICE COMMISSION 
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We s a t i s f y  a1 1 the s ta tu to ry  requirements. 

So the question i s ,  i s  the service contemplated a 

j u r i sd i c t i ona l  transaction? We don ' t  th ink  i t ' s  arguable - - we 

don ' t  t h ink  t h i s  i s  a close question. 367.022(12) enumerates 

spec i f i c  exemptions. Those which are not exempt are 

j u r i sd i c t i ona l .  The spec i f i c  exemptions tha t  the s ta tu te  

enumerates are sale or  resale t o  a governmental au thor i ty  and 

sale o r  resale t o  a u t i l i t y  regulated pursuant t o  Chapter 367 

by the Commission o r  by the County. Jamaica Bay West i s  not a 

governmental author i ty .  Jamaica Bay West i s  not a u t i l i t y  

subject t o  the Commi ss i  on ' s regul a t i  on, subject t o  Chapter 367 

a t  a l l .  

not subject t o  Lee County's regu7 a t i  on. 
I t ' s  not subject t o  the Commission's regulat ion; it i s  

The s t a f f  assert t ha t  there are no customers o f  Lee 
County a t  issue i n  the proposed transaction. We st rongly  

disagree. Jamaica Bay West i s  the customer a t  issue. Indeed, 

Jamaica Bay West i s  the  customer t o  whom we are already 

providing service; t h a t  Jamaica Bay West i s  a j u r i sd i c t i ona l  

r e t a i l  customer i s  f i r s t  given away by the f a c t  t ha t  Forest 

U t i l i t i e s  wants you-a l l  t o  approve a t a r i f f  t o  provide the 

service. If i t ' s  not  a ju r i sd ic t iona l  transaction, i t ' s  not  a 

j u r i sd i c t i ona l  transaction; no t a r i f f  i s  required. That 's  what 

the l a w  says. 367.022 says the fol lowing enumerated species of 

e n t i t i e s  and transactions are not subject t o  the provisions o f  

the chapter except as expressly provided. And there 's  no 

FLORIDA PUBLIC SERVICE COMMISSION 
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t h a t  says u t i l i t i e s  can provide bulk service 

t i e s  such as Jamaica Bay West under a t a r i f f  

md  not have t o  comply w i t h  the c e r t i f i c a t e d  service areas. 

I th ink  - -  t h a t ' s  about what I have t o  say on the 

standing issue. I ' d  be happy t o  go ahead and conclude the r e s t  

J f  what I have t o  say w i th  regard t o  the substantive issue i n  a 

aratory  statement or save it. 

CHAIRMAN JABER: 

MR. WRIGHT: Sure. 

CHAIRMAN JABER: - -  and go t o  Forest and Jamaica Bay 

Le t ' s  hang on t o  i t  f o r  a moment - -  

a response on i ntervent i  on. 

MR. DETERDING: Thank you, Madam Chair. 

;ommissioners, Forest d i d  not ra ise  a concern i n  par t  because 

D f  the short time per iod between the f i l i n g  o f  the documents by 

Lee County and the date o f  the s t a f f  recommendation. We d i d  

not ra ise  the standing issue, but I do bel ieve tha t  the 

Lommission s t a f f ' s  analysis o f  tha t  issue i s  very well  done and 

very thorough i n  analyzing tha t  standing and concludes tha t  the 

County does not have standing t o  par t i c ipa te  i n  t h i s  

declaratory statement matter. And I don ' t  have anything 

fur ther  t o  o f fe r .  

CHAIRMAN JABER: 

statement says tha t  we can 

t o  Page 5 of the s t a f f  ana 

M r  . Bel 1 ak, your recommendati on 

e i ther  grant or deny, but when I got 

ys is ,  i t  seems as though you are 

d be recommend1 ng tha t  the p e t i  ti on f o r  i ntervent i  on shou 

FLORIDA PUBLIC SERVICE COMMISSION 
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denied. So my question t o  you i s ,  i f  you are recommending tha t  

i t  should be denied, j u s t  walk us through what the legal  

ra t iona le  was as i t  re la tes  t o  Agrico. 

said re la ted  t o  Tequesta and the-Lee County E lec t r i c  Co-op. 

I ' m  more interested i n  an analysis on whether Lee. County has 

I ' v e  read what you've 

met the standard l a i d  out i n  Agrico. 

MR. BELLAK: Okay. To begin wi th ,  the recommendation 

tha t  you had d isc re t ion  t o  grant o r  deny only  re la ted t o  t h i s  

proceeding f o r  the purposes o f  par t ies  may par t i c ipa te  a t  the 

Commission's d iscret ion.  

CHAIRMAN JABER: But they can regardless - - we l l ,  we 

j u s t  establ i shed tha t .  

MR. BELLAK: Right. 

CHAIRMAN JABER: They could par t i c ipa te  regard1 ess. 

MR. BELLAK: Right. I f  someone raised the technical 

issue tha t  they weren't a party,  the answer would be, wel l ,  i n  

the past the  Commission has granted not  l i m i t e d  in tervent ion 

but in tervent ion for a l i m i t e d  purpose. So I would have made 

tha t  po int .  

But as t o  the formal in tervent ion,  pursuant t o  the 

Commission's in tervent ion ru le ,  which depends on meeting t h i s  

standard o f  being subs tan t ia l l y  af fected, they can ' t  be 

subs tan t ia l l y  affected. The reason f o r  t h a t  i s  they ' re  re l y ing  

on Lee County versus Marks. The Lee County versus Marks case 

only  re la ted  t o  appl icants f o r  service t h a t  had end use 

FLORIDA PUBLIC SERVICE COMMISSION 
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f a c i l i t i e s  i n  a par t i cu la r  area. 

Now, the service t h a t ' s  being requested i s  bulk 

service, which i s  t o  say servi-ce f o r  resale. Service f o r  

resale i s  not service t o  end use .customers and i s  t reated 

d i f f e r e n t l y  under the statutes, under the  case law,  and even in 
the Lee County versus Marks case. 

Now, f o r  the f i r s t  time, I ' v e  heard the assert ion 

tha t  Jamaica Bay i s  a r e t a i l  customer o f  Lee County. My 

understanding from everything t h a t ' s  been f i l e d  i s  t ha t  the 

service t h a t ' s  being requested - -  the new class o f  service t h  

Forest wishes t o  provide t o  Jamaica Bay i s  bu lk  service f o r  

resale. That 's  an e n t i r e l y  d i f f e r e n t  s i tua t ion .  Lee County 

t 

versus Marks i s  inappl icable t o  tha t .  Therefore, the assert ion 

on the p a r t  o f  Lee County under Agrico tha t  they have a r i g h t  

t o  provide t h i s  service and t h a t  they may be i n ju red  i n  tha t  

r i g h t  by what we do i n  t h i s  declaratory proceeding or t ha t  t h i s  

i s  the k ind  o f  proceeding meant t o  p ro tec t  t ha t  r i g h t ,  there 's  

under 

then 

no r i g h t  t o  provide service f o r  resale. It doesn't e x i s t  

the statutes. And i f  t h a t ' s  the r i g h t  they ' re  asserting, 

t ha t  r i g h t  doesn't ex i s t .  That 's prong one o f  Agrico, 

nonexistent. So they can ' t  be in ju red  by the lack o f  a r '  

tha t  doesn't  ex i s t .  And second o f  a l l ,  t h i s  i s  not a 

proceeding which protects r i g h t s  t h a t  don ' t  ex i s t .  

So under Agrico they have no standing whatsoever i f ,  

i n  fac t ,  what we're t a l  k ing about i s  service f o r  resale. And 

FLORIDA PUBLIC SERVICE COMMISSION 
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everything t h a t  I ' v e  read and every discussion o f  this 
indicates t h a t  this i s  service f o r  resale. And I t h i n k  the 
most dramatic demonstration t h a t  I can give t o  the Commission 
o f  the difference is  t o  look a t  Statute 366.03, which i s  an 
electric statute, but  i t ' s  relevant because we're t a l  k ing  about 

a legal basis i n  Lee County versus Marks which is  an electric 
case. And the f i r s t  two sentences o f  366.03 make the same 
po in t  t h a t  we made i n  the recommendation, but  they make i t  i n  a 
very dramatic fashion. The f i r s t  sentence says, "Each public 
u t i l i t y  shall furnish t o  each person applying therefor 
reasonably suf f i ci ent , adequate , and ef f i ci ent servi ce . 'I Now, 

the word "service" when not modified by any other description 
means end user, retail service. 

The second sentence says, "No public u t i l i t y  shall be 
required t o  furnish electricity or gas for resale." So the 
parameter t h a t ' s  applicable t o  end use service is  180 degrees 
d i  fferent , nonappl i cab1 e t o  servi ce f o r  resal e. They coul dn I t 
be more different. And the attempt which is  made here t o  
assume t h a t  the same parameters o f  Chapter 367 apply whether 
i t ' s  end use service such as a t  issue i n  367.045 or  service for 
resale is  simply a non-point .  If you look a t  Section 367, 

they - -  a t  Chapter 367, 367.045 sets out  the parameter o f  

service, meaning the first sentence i n  366.03, service t o  end 
use customers. 

On the other hand, the Legislature has given a 

FLORIDA PUBLIC SERVICE COMMISSION 
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separate s ta tu te  f o r  service f o r  resale, 367.123, and has 

appointed the  Commission as the sole author i ty  t h a t  can require 

any u t i l i t y  t o  provide service for resale. And i f  they ' re  

correct ,  i f  Lee County i s  correct ,  they would read 

367.123 r i g h t  out o f  the book because suppose the. Commission 

decided t h a t  Forest should provide bulk service f o r  resale t o  

Jamaica Bay. According t o  Lee County, i f  lee County fee ls  tha t  

i t  wants t o  provide tha t  k ind  o f  service t o  Jamaica Bay, then 

whatever order the Commi s s i  on i ssued woul d be nul 1 i f i ed . 
CHAIRMAN JABER: Okay. Commissioners, do you have 

any other questions or a motion? 

COMMISSIONER DEASON: 

CHAIRMAN JABER: Commissioner Deason. 

COMMISSIONER DEASON: This i s  f o r  Mr. Wright. 

I have a question. 

Mr. Wright, i s  i t  your contention tha t  Jamaica Bay i s  a r e t a i l  

customer ? 

MR. WRIGHT: Yes, sir. 
COMMISSIONER DEASON: And how do you make tha t  

us i  on? 
MR. WRIGHT: They are a d i rec t  purchaser o f  service 

from whomever. A t  t h i s  t ime they are a purchaser o f  service 

from Lee County. And I make the conclusion based on the 

s tatute t h a t  t h i s  i s  a j u r i sd i c t i ona l  transaction. There i s  no 

exemption from the Commission's f u l l  panoply o f  regulatory 

au thor i ty  for t h i s  transaction. You j u s t  can ' t  shoehorn i t  
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1 y enumerated exemptions i n  367.022. 

author i ty ,  we wouldn't be here, i f  
1 

Jamaica Bay were a governmental author i ty.  

1 u t i l i t y  regulated pursuant t o  Chapter 367, we wouldn't be 

iere. 

If Jamaica Bay were 

I f  i t  were e i the r  o f  those species o f  e n t i t y ,  i t  would 

l o t  be subject t o  the Commission's j u r i s d i c t i o n .  

The Legislature -has been very clear about what i s  and 

i s  not exempt. 

vastewater servi ce, bul k, resal e, whatever , those transactions 

that are exempt are transactions where the sale i s  by a 

regul ated e n t i t y  t o  a governmental author i ty  or transactions by 

3 regul ated u t i  1 i t y  t o  another Commission- regul ated u t i  1 i ty. 

Jamaica Bay West i s  ne i ther .  This i s  a j u r i sd i c t i ona l  

transaction, t h i s  i s  r e t a i l  service, regardless o f  what they 

do. 

I t  has sa id tha t  w i th  respect t o  the sale o f  

What you're doing i s  looking behind the meter t o  see 

ference between t h i s  and 

d be a j u r i sd i c t i ona l  

vJhat they do. You know, what's the d i  

a 1400-unit motel? You know, tha t  wou 

transaction. You know, and again - -  

COMMISSIONER DEASON: Let me 

CHAIRMAN JABER: Mr. Wright. 

i n te r rup t  . 

COMMISSIONER DEASON : Excuse me . 
CHAIRMAN JABER: M r .  Wright. 

Con" s s i  oner Deason. 

COMMISSIONER DEASON: What then i s  - -  i n  your 
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Dbservation or  your understanding, what then i s  Jamaica Bay? 

dhat i s  the en t i t y?  

MR. WRIGHT: Jamaica Bay i s  a 1400-unit mobile home 

park tha t  buys bulk service, i n  our view o f  the statute,  a t  

r e t a i l  from whomever, Lee County a t  the present time, Forest as 

they hope t o ,  and then provides tha t  service t o  the occupants 

o f  the mobile home park without spec i f i c  compensation therefor.  

That fac t ,  t ha t  they provide i t  t o  them included i n  t h e i r  l o t  

ren t  or however i t ' s  structured, i s  what exempts them from the  

Commission's regulat ion.  That doesn't change the nature o f  the 

transaction as between Lee County and Jamaica Bay or  as between 

Forest and Jamaica Bay. 

You know, they've asked you t o  approve a t a r i f f  for 

it. You know, i f  i t ' s  a j u r i sd i c t i ona l  transaction, you know, 

they have t o  have a t a r i f f ,  but, you know, we bel ieve tha t  the 

r e s t  o f  the s tatute appl ies. I f  i t ' s  not, you know, then i t ' s  

not. 

COMMISSIONER DEASON: 

CHAIRMAN JABER: Go ahead, and then Commissioner 

I have a question. 

Bradley. 

COMMISSIONER DEASON: Mr. Bellak, how do you base 

your determination tha t  t h i s  i s  a sale for resale? I s  it based 

upon the fac t  t ha t  even i f  there 's  no compensation, d i rec t  

compensation, i t  i s  somehow included w i t h i n  the l o t  ren t  and 

tha t  const i tutes a sale f o r  resale? 
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MR. BELLAK: Well, my understanding i s  t ha t  the 

t a r i f f  t ha t  was sought by Forest was f o r  bulk service. And the 

analysis tha t  was done assumed t h a t  t h i s  was bulk service f o r  

resale because the service i s  going t o  be resold t o  the users 

o f  the service, which i s  the customers o f  Jamaica. Bay. Now, i f  

t h a t ' s  incorrect ,  then we may be t a l k i n g  about a new species o f  

r e t a i l  bulk service, and tha t  may or  may not be the case. 

we're not - -  f o r  us, the argument about exemption i s  a 

strawman. We've never said t h a t  the transaction i s  exempt. 

But 

What we're saying i s  t h a t  under the facts  o f  what was 

sought, which was bulk service, t h a t  a l l  o f  the bulk service 

cases tha t  have been reviewed t h a t  the Commission has approved 

have been bulk service f o r  resale, but  t h a t ' s  the assumption 

t h a t ' s  being made going i n .  

conclusion t h a t  t h i s  i s  a r e t a i l  sale, then t h a t ' s  a d i f f e r e n t  

issue. But we're not arguing exemption. I mean, I ' v e  been 

1 i steni  ng t o  ten minutes o f  conversati ons about exemption, but 

we're not tak ing the pos i t ion  t h a t  t h i s  i s  an exempt 

transaction. We're tak ing the pos i t i on  tha t  based on the facts  

t h a t  we've been presented, i t ' s  a bu lk  service fo r  resale 

t a r i f f  t h a t  was being sought a f t e r  and was being granted. 

CHAIRMAN JABER: Commissioner Bradley. 

COMMISSIONER BRADLEY: Yes. Thank you, Madam Chair. 

If  the Commission draws the 

I t h ink  T heard M r .  Bel lak answer my question. And my question 

i s  th is .  Is Forest providing r e t a i l  service t o  end use 
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xstomers, o r  d i d  you say t h a t ' s  the determination tha t  - -  

MR. BELLAK: My understanding i s  the answer i s  

jbso lute ly  and c lea r l y  no. 

COMMISSIONER BRADLEY: . Okay. 

MR. BELLAK: Which i s  the same th ing  i n  t h i s  Town o f  

Jupiter versus V i l lage  o f  Tequesta. The assumption going i n  i n  

Jupiter versus Tequesta was tha t  the  V i l lage  o f  Tequesta was 

l o t  a r e t a i l  customer o f  the Town o f  Jupi ter .  They were j u s t  

j e t t i n g  bulk  service a t  a po in t  o f  de l i very  for the resale o f  

that  service t o  the end use customers i n  the  V i l lage  o f  

requesta. That 's why the Court analyzed tha t  d i f f e r e n t l y  than 

you would analyze a r e t a i l  sale. And t h a t ' s  why we're - -  the 

s t a f f  i s  re l y ing  on tha t  case t o  demonstrate tha t  they ' re  wide 

D f  the  mark. They don ' t  seem t o  be taking on the actual issue 

that  the Commission's analysis has presented. They're aiming 

a t  some strawman tha t  we've never brought up. We never said 

that  t h i s  was an exempt transaction. We said i t  was a sale o f  

bul k servi  ce f o r  resal e. 

COMMISSIONER BRADLEY: Therefore, 

i n  whether a company needs a c e r t i f i c a t e  or 
answer t o  - - we1 1, i s  tha t  par t i cu la r  quest. 

MR. BELLAK: Right. 

the key determinant 

not i s  the 

on. 

COMMISSIONER BRADLEY : Are they provi  d i  ng r e t a i  1 

service t o  end use customers? 

MR. BELLAK: Right. Bulk service for resale, the 
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:ommission deems the loca t ion  o f  the service t o  be the po in t  o f  

interconnection. So, i n  other words, i t ' s  a d i f f e r e n t  t e s t  

than the  t e s t  f o r  loca t ing  end use consumer service. And i n  

th i s  case, the facts  are tha t  the interconnection w i l l  be 
Mithin the ce r t i f i ca ted  service area o f  Forest even though i t ' s  

~ o i n g  t o  be used outside o f  t ha t  area. 

I t ' s  exact ly l i k e  Jupi ter  versus Tequesta. 

rown o f  Jup i te r  versus Tequesta, the po in t  o f  interconnection 

for the  bu lk  service was w i th in  the Town o f  Jupi ter .  

Judge said, we l l ,  there 's  no actual service t o  any end use 

zustomer in the V i l lage  o f  Tequesta, so we're going t o  hold 

that  there 's  no dispute i n  the V i l lage  o f  Tequesta. There's no 
t e r r i t o r i a l  dispute going on because i t ' s  no t  end use service. 

[h is i s  on ly  bul k service f o r  resale, and the interconnection 

point  i s  w i th in  the Town o f  Jupi ter .  So the Court was 

sa t i s f i ed  t h a t  t h a t ' s  not the same k e t t l e  o f  f i s h  as i f  would 

be the case i f  the Town o f  Jupi ter  were ac tua l l y  hooking up end 

use customers i n  the V i l lage  o f  Tequesta, sending those b i l l s  

t o  those end use customers, making contact t o  those end use 

customers. None o f  tha t  was happening. It was j us t  service 

fo r  resale a t  a de l ivery  po in t .  And t h a t ' s  the nature o f  

a l l  o f  these service for resale t a r i f f s  t h a t  the Commission has 

approved over a period o f  decades. 

In the 

So the 

And, in fac t ,  i f  you read the actual amended 

n Lee County versus Marks and i t s  Order t e r r i  t o r i  a1 agreement 
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850129, what the agreement provided f o r  was tha t  LCEC, the 

County, and FPL agree tha t  nei ther supplier w i l l  attempt t o  

serve or  serve any applicant whose end use f a c i l i t i e s  are 

located w i t h i n  the service t e r r i t o r y  o f  the other. 

words, i f  t h e i r  home or business were located. 

In other 

I t  doesn't say 

anything about interconnections between u t i 1  i t i e s  t h a t  are 

going t o  rese l l  bul k power or bulk service. 

CHAIRMAN JABER: Mr. Bellak, l e t  me stop - -  

MR. BELLAK: That 's not even included. 

CHAIRMAN JABER: Let me stop you there. Commissionei 

Bradley, you had fol low-up questions or - -  

COMMISSIONER BRADLEY: 

CHAIRMAN JABER : 0 kay . 
MR. WRIGHT: Madam Chairman? 

CHAIRMAN JABER: 

COMMISSIONER BAEZ: A question. 

CHAIRMAN JABER: Commissioner Baez, you had a 

I ' m  ready t o  make a motion. 

Hang on one second. 

question? 

M r .  Wright, I ' v e  seen your hand. Let me t e l l  you, i f  

there 's  no question posed t o  you, you've had your opportunity 

t o  speak. 

Commissioner Baez, you have a question? 

COMMISSIONER BAEZ: M r .  Bellak, help me c lear  up i n  

my mind, do we - -  I ' m  hearing i n  your explanation t h a t  there S 

some k ind  o f  presumption o f  resale; i s  t ha t  - - you ' re  presuming 
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that  i t ' s  resale. 

MR. BELLAK: It looked exact ly  l i k e  the V i l lage  o f  

requests. 

COMMISSIONER BAEZ: Do-we ever - -  so anything tha t  

comes i n ,  we say i t  ' s  resale u n t i l  proven - - I ' m  t ry ing  t o  

order i n  my mind whether there i s  any analysis o r  any 

determi nat ion behind the  meter . 
MR. BELLAK: Well, l e t ' s  say t h i s .  I would - -  a f t e r  

dorking on t h i s  p ro jec t ,  1 would say tha t  there i s  a f a i r  need 

fo r  more precis ion i n  the  bulk service area, especia l ly  because 

the treatment o f  bu lk  service i s  so d i f f e r e n t  from the 

treatment o f  p l a i n  service, end use service. And I sympathize 

wi th anyone, whether i t ' s  M r .  Wright o r  someone on the 

Commission panel o r  someone on the s t a f f ,  t h a t  f inds t h i s  area 

somewhat c ryp t ic  because o f  tha t .  But what we can say i s  t ha t  

I haven't seen anything which takes t h i s  set  o f  facts  and 

dist inguishes it from the V i l lage  o f  Tequesta and the Town o f  

Jupi ter  or any o f  the  other Commission bulk  service orders. 

And I t h ink  i t ' s  r e a l l y  the burden o f  the intervenor, the 

would-be intervenor t o  have done tha t .  

an awful l o t  o f  energy t a l k i n g  about exemption when the s t a f f  

analysis never made t h a t  issue even back during the other 

docket. The s t a f f  was never arguing tha t  a t  a l l .  So they've 

had ample opportunity t o  come t o  gr ips w i th  the di f ference 

between end use service and bul k service, but they've evaded 

Instead, they focussed 
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that and avoided it. 

COMMISSIONER BAEZ: A fol low-up. 

CHAIRMAN JABER: Commi ss i  oner Baez. 

COMMISSIONER BAEZ: I f .  the circumstances were 

d i f fe ren t  and what we had was - -  I guess the p ic tu re  tha t  1 

have i n  my mind i s  t ha t ,  yes, there i s  some bulk  sale going on. 

Now, what happens a f t e r  the bulk  sale? Where the water goes i s  

o f  no concern t o  us, o r  a t  leas t  i t  hasn't  been proven tha t  i t  

should be o f  concern t o  us. 

facts  were d i f fe ren t ,  i f  there were actual customers behind the 

bulk sale - -  

I guess my question i s ,  i f  the 

(Tape Ends, Side A; Tape Begins, Side B . )  

COMMISSIONER BAEZ: There i s  no fac t  tha t  we can 

point  t o  tha t  a sale i s  going on behind t h i s  bulk sale, I mean, 

i s  t ha t  t rue? 

MR. BELLAK: Well, we can because the mobile home 

park i s  not l i k e  a f a r m  t h a t ' s  t ry ing t o  buy r e t a i l  bulk 

service, l e t ' s  say, and they ' re  j u s t  going t o  buy a l o t  o f  

service. And so they'  r e  buying bul k. I can imagine bul k 

service t h a t ' s  r e t a i l  because a farm needs a l o t  o f  water, so 

they get some k ind  o f  d i f f e r e n t  ra te  t h a t ' s  ca l led  bulk 

service, but t h a t ' s  not - - we l l ,  no one ever made an analysis 

tha t  would ind icate t h a t  there 's  anything here except the 

V i l lage  o f  Tequesta. You've got a l o t  o f  end users out there. 

And l i k e  the V i l lage  o f  Tequesta - -  and they ' re  a l l  customers 
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o f  t h i s  mobile home park. And j u s t  l i k e  the Vi l lage o f  

Tequesta, Jamaica Bay i s  a u t i l i t y  t h a t  serves those customers 

w i th  wastewater service. 

Now, i t  so happens t h a t  because i t ' s  se l f -serv ice,  

they ' re  exempt, but  whatever service they ' re  going t o  purchase, 

no matter who they purchase i t  for, i t ' s  not going t o  be 

service t h a t ' s  used by the owners o f  Jamaica Bay. 

t o  be service - - i t  ' s going t o  go t o  the r e t a i l  customers tha t  

a re  customers o f  the park. So i t ' s  j u s t  l i k e  the end users i n  

the V i l lage  o f  Tequesta. The v i l l a g e  i s  act ing as a k ind o f  

u t i l i t y ,  even though i t ' s  a munic ipa l i ty ,  and i t ' s  buying bulk  

service from a town, the Town o f  Jup i te r ,  but i t ' s  for the 

purpose o f  rese l l i ng  i t  t o  the residents of Tequesta. So - - 
going t o  

I t ' s  going 

come 

Comm 

CHAIRMAN JABER: Commissioner Bradley, I ' m  

back t o  you f o r  a motion, but l e t  me make sure 

ssioners have no other questions. 

Commi ss i  oner Brad1 ey. And, Commi s s i  oner , e t  me - -  I 

understand we've probably gotten a l i t t l e  b i t  i n t o  Issue 2, but 

the only motion I ' m  asking f o r  i s  on Issue 1, the intervent ion.  

COMMISSIONER BRADLEY: My motion would be t o  deny Lee 

County's intervent ion.  

CHAIRMAN JABER: Okay. There i s  a motion t o  deny Lee 

I s  there a second? Is there a County's p e t i t i o n  t o  intervene. 

second? 

COMMISSIONER DEASON: I ' 11 second the motion. 
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CHAIRMAN JABER: There's a motion and a second. A l l  

those i n  favor say "aye. 'I 

(Unanimous af f i rmat i -ve vote.) 

CHAIRMAN JABER: Opposed? Anyone opposed? 

Okay. Motion carr ies unanimously. 

Now, ge t t ing  t o  Issue 2 though, Mr. Bellak, I th ink  

de have confirmed a couple- o f  times now tha t  j u s t  because we've 

denied the  p e t i t i o n  t o  intervene doesn't  mean par t ies  can ' t  

par t i c ipa te  i n  - - interested persons can ' t  par t i c ipa te  i n  Issue 

2.  And I d i d  l e t  Mr. Wright know t h a t  there would be comments 

made f o r  Issue 2. But, Forest, w e ' l l  l e t  you go f i r s t  since 

i t ' s  your pe t i t i on .  

MR. DETERDING: Thank you, Commissioners. I don ' t  

bel ieve 1 need t o  go through the f a c t  scenario, but  I w i l l  

po in t  out one th ing  tha t  I th ink  was a t  leas t  b r i e f l y  touched 

upon i n  our previous discussion o f  the  p r i o r  issue and tha t  i s  

a couple o f  points.  F i r s t  o f  a l l ,  Jamaica Bay i s  a u t i l i t y .  

It i s  not an end user. 

the mobile home park without spec i f i c  compensation. 

not f o r  - -  i f  you were t o  go along w i th  the pos i t ion  o f  the 

County, t h a t  t h i s  was an end use r e t a i l  customer, then there 

would be no purpose i n  the prov is ion o f  the exemption w i th in  

the s ta tu te  re la ted  t o  systems such as t h i s  who provide service 

without spec i f i c  compensation t o  the end use customer. So I 

wanted t o  make tha t  point .  

It provides service t o  the residents o f  

I f  i t  were 
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Second o f  a l l ,  M r .  Wright has raised the issue of the 

a p p l i c a b i l i t y  o f  the Southlake case, wherein he points t o  the 

f a c t  t h a t  t h a t  - -  and r e l i e s  upon the b e l i e f  t h a t  the Southlake 

case is  d i f f e r e n t  i n  tha t  i t  agrees w i th  the pos i t ion  taken by 

the s t a f f  and by Forest based upon the f a c t  t h a t  there i s .  a 

bulk service arrangement t o  a governmental au thor i ty  i n  tha t  

case and t h a t  t ha t  i s  the underlying reason fo r  the 

Commission's decision. tie f a i l s  t o  note, however, t h a t  t ha t  

exemption d i d  not occur u n t i l  a f t e r  t h a t  case. So h i s  basis 

fo r  claiming tha t  t ha t  type o f  service, wastewater bulk 

service, t o  a governmental author i ty  d i  s t i  ngui shes t h a t  case i s  

misplaced. There was no exemption for bu7 k resale wastewater 

a t  the time the Commission entered t h a t  decision. 

Forest i s  simply t r y i n g  t o  move forward w i th  

discussions w i th  Jamaica Bay fo r  the provis ion o f  bulk 

wastewater service t o  t h i s  exempt e n t i t y .  We had made a l l  

those arrangements w i th  Jamaica Bay and we're prepared t o  make 

the interconnect, but because o f  the need f o r  immediate service 

and because o f  g l i tches i n  the permi t t ing through DEP and the 

loca l  bu i l d ing  author i ty  we were not able t o  complete tha t  

arrangement f o r  bulk service. Those were i n  p a r t  the resu l t  o f  

the County's taking the pos i t ion  t h a t  we had t o  have an 

extension o f  service t e r r i t o r y .  Therefore, t h i  s i ssue i s r ipe.  

We need a decision so tha t  i f  we enter i n t o  such an 
arrangement, t ha t  we can move forward without those impediments 
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being put  i n  f ron t  o f  us again. The bu i ld ing  department's only 

basis f o r  denying a bu i ld ing  permit t o  Jamaica Bay was the 

f a i l u r e  t o  have an extension of service t e r r i t o r y ,  which i n  the 

Commission' s 25 years o f  processing simi 1 a r  bul k service 

arrangements i t  i s  never contended. And, i n  fact., a l l  the 

r u l  i ngs suggest exact ly the opposite, though none deal ed . 

d i r e c t l y  w i t h  the issue. 

One other po in t  I would l i k e  t o  make - -  well, I th ink  

tha t  bas ica l l y  i s  our pos i t ion.  

CHAIRMAN JABER: Jamaica Bay, do you have anything t o  

add? 

MR. PLANTE: Yes, Commissioners, I ' d  l i k e  t o  make one 

Just as f a r  as background, when we're t a l  k ing  - - statement . 
Lee County, when they've - - we've mentioned i t ' s  for settlement 

agreement w i t h  them tha t  allows for a temporary agreement fo r  

t h e i r  accepting wastewater t h a t ' s  a1 ready treated. 

qua l i t y ,  bu t  there i s  capacity, i f  necessary, and the p lant  

goes down, they could take the untreated e f f l uen t  and t r e a t  

tha t .  

U t i l i t i e s  i s  not phys ica l l y  t rea t i ng  t h i s  wastewater. 

contract w i t h  the City o f  F t .  Myers. The pipe t h a t  was 

constructed goes t o  another pipe tha t  goes t o  the City o f  

F t .  Myers. And on the c e r t i f i c a t e  tha t  was required f o r  a l l  o f  

the permits, i t ' s  the engineer w i th  the City o f  F t .  Myers tha t  

I t ' s  reuse 

I t h ink  i t ' s  in te res t ing  t o  po in t  out t h a t  Lee County 

It has a 

signs o f f  on it. So bas ica l l y  Lee County brokered the dea 
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It i s  not t h e i r  physical p lant  tha t  purchased the a b i l i t y  from 

the City o f  F t .  Myers t o  process t h i s .  That 's a l l .  

CHAIRMAN JABER: Mr. Plante, I have j u s t  a factual  

question for you, something that .wasn ' t  real c lear t o  me from 

the dec statement. The arrangement you want w i th  Forest and 

the arrangement you have wi th  Lee County current ly  i s  temporary 

f o r  the purpose o f  you making improvements t o  your own f a c i l i t y  

and meeting a l l  the DEP requirements; i s  tha t  correct? Am I 

correct? 

MR. PLANTE: That 's i n  par t  correct ,  yes. The 

f a c i l i t y  o f  Jamaica Bay i s  operating; i t ' s  funct ional .  Last 

year they spent a couple hundred thousand do l la rs  upgrading it. 

I t ' s  working. The problem i s  wi th  the perc ponds. They're not 

percolat ing properly. They've overflowed i n  par t  because Lee 

County had a few days l a s t  summer w i th  nine inches o f  ra in .  

That's a l o t  o f  ra in .  

gallons i n  one o f  these ponds. 

Every inch o f  r a i n  i s  an extra 80,000 

What we sought was a manner i s  which t o  lower the 

l e v e l s  o f  the ponds, clean them out, and see i f  they could be 

continued t o  be used. So the arrangement w i th  Lee County i s  on 
a temporary basis t o  - - and i t  includes i n  there the ab i l  i t y  t o  

dra in  the ponds twice. DEP i s  urging Jamaica Bay t o  hook up 

permanently t o  Lee County. That i s  an option. However, the 

purpose o f  the declaratory statement and why we jo ined i n  was 

t o  make sure we had the other option also because t h i s  i s  reuse 
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qua l i t y  water. Forest has reuse customers. I n  fac t ,  i t  would 

be supplied t o  them as opposed t o  j u s t  going i n t o  another 

treatment p lan t  i f  there 's  a way t o  use tha t  water. So t h i s  i s  

a temporary - - as i t  c l e a r l y  stated, could become permanent, 

but i t ' s  a temporary way t o  j u s t  d ra in  the ponds.. 

CHAIRMAN JABER: Okay. So r e a l l y  - -  and, 

Mr. Deterding, you can jump i n  here. The question you pose t o  

us i s  one o f  l aw ,  which i s ,  i f  Jamaica Bay temporari ly o r  

permanently seeks t o  enter i n t o  an arrangement w i th  Forest 

U t i l i t i e s ,  does tha t  warrant an appl icat ion f o r  an amendment o f  

your c e r t i f i c a t e ?  

MR. DETERDING: That ' s correct .  

CHAIRMAN JABER: That i s  so le ly  the legal  question. 

MR. DETERDING: That i s  correct ,  Commissioner. 

CHAIRMAN JABER: Commissioners, do you have questions 

a t  t h i s  po int ,  o r  are we ready t o  move on t o  M r .  Wright? 

Mr . Wright . 
MR. WRIGHT: Thank you, Madam Chairman. Again, 

Commissioners, w i th  regard t o  the request o f  the decl aratory 

statement, we oppose it. We bel ieve t h a t  t h i s  i s  a 

j u r i sd i c t i ona l  transaction, and accordingly, t ha t  a l l  the 

requirements o f  367.045 must be complied wi th.  

With regard t o  some o f  the spec i f i c  comments made i n  

the Commission s t a f f ' s  recommendation by M r .  Bel lak and by M r .  

Deterding and by - - I don ' t  th ink  I have any response t o  what 
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Mr. Plante said, 1 would t e l l  you the  f o l  

re fer red t o  a l l  the cases. A l l  the cases 

owing: M r .  Bel lak 

except one c i t e d  i n  

a l l  the paper here involved sales t o  spec i f i ca l l y  exempt 

en t i t i es ,  governmental au thor i t ies  o r  the  u t i l i t i e s .  The one 

where i t  d idn ' t  was the S t .  Johns Service Company case tha t  

i nvol ved service t o  a homeowner ' s associ a t i  on across county 

1 ines. That was a cross county 1 i ne  case. I t  was a case t h a t  

turned on the Commi ss i  on ' s i nte rp re ta t i  on o f  367.171, not w i th  

respect t o  367.045, not w i th  respect t o  367.022. Tequesta 

turned on Chapter 180 and a contract between the Town o f  

Jupi ter  and the Vi l lage o f  Tequesta as i t  incorporated Chapter 

180. 

ever chal 1 enged i n  any event. 

It was not a Chapter 367 case. None o f  these cases was 

Contrary t o  what M r .  Deterding asserts, t h a t  Jamaica 

Bay West i s  a u t i l i t y ,  we would simply say they ' re  not. 

They're not as a matter o f  law. 

367.022(5), they are not  subject t o  the provisions o f  the 

chapter. The f a c t  t h a t  they provide wastewater service as par t  

o f  t h e i r  services t o  t h e i r  tenants does not make them a 

u t i l i t y .  What would make them a u t i l i t y  would be being a 

u t i l i t y  under some form o f  appl icable l a w ,  whether Chapter 367 

or  a county ordinance; they are not such. 

By the  operation o f  

M r .  Deterding attempted t o  assert t ha t  there would be 

no purpose i n  the exemption o f  367.022(5) i f  our pos i t ion  were 

t o  stand. That 's not t rue.  The purpose o f  367.022(5) , which 
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spec i f i ca l l y  exempts e n t i t i e s  l i k e  Jamaica Bay West, mobile 

home parks and other e n t i t i e s  tha t  provide compensation t o  

t h e i r  occupants o r  t h e i r  members without speci f i c  compensation 

therefor,  i s  t o  avoid the regulatory problems tha t  would occur 

i f  you t r i e d  t o  regulate transactions where there were no. 

spec i f ic  charges for the service. 

holds water. 

I don' t  th ink  tha t  argument 

With regard t o  M r .  Deterding's reference t o  the 

Southlake case, I th ink the fac t  t ha t  the Legislature 

subsequently codi f ied the provisions o f  367.022(12) only 

supports our posi t ion.  The Legis lature has spoken on t h i s .  

They have said what i s  j u r i sd i c t i ona l  and what i s  not 

j u r i sd i c t i ona l  . 
And wi th  regard t o  the po in t  o f  interconnection 

matter, which i s  what brings the Lee County Co-op case by 

analogy only - - and I bel ieve we were r e a l  l y  clear on t h i s  . We 

d i d n ' t  assert tha t  i t  was binding precedent. We asserted tha t  

the binding requirements here are those o f  367.045 and 367.022, 

but we br ing  Lee County E lec t r i c  Co-op v. Marks i n t o  t h i s  case 

because i t  addresses the same pub1 i c pol i c y  considerations 

a l b e i t  i n  t ha t  case i n  the e l e c t r i c  arena, as are addressed by 

367.045 i n  the water and wastewater arena. 

The purpose o f  these statutes i s  t o  avoid the 

unnecessary, unneeded, unwarranted dupl icat ion o f  f a c i l i t i e s .  

On the e l e c t r i c  and gas side pursuant t o  Chapter 366, you have 
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the t e r r i  t o r i  a1 d i  spute and t e r r i  t o r i  a1 agreement statutes tha t  

provide f o r  a resolut ion o f  such disputes. There i s  no such 

framework on the water and wastewater side. There's a very 

d i f f e ren t  regul atory framework on the water and wastewater 

side, and tha t  framework i s  the framework o f  ce r t i f i ca ted .  

service areas. And the Legislature has made i t  very c lear tha t  

you have t o  have a ce r t i f i ca ted  service area t o  provide service 

and the  purpose i s ,  very e x p l i c i t l y .  you know. .045(5)(a), t o  

avoid dupl icat ion where there 's  another u t i l i t y  t h a t ' s  ready. 

wi l l ing,  able t o  serve and has never neglected or refused t o  

provi  de service . 
Forgive me, I ' v e  l o s t  one t i e  on the  t rack  o f  my 

t r a i n  o f  thought there. The analogy o f  Lee County i s  t ha t  you 

can ' t  escape the otherwise applicable requirements o f  l a w  by 

the a r t i f i c e  o f  pu t t ing  the po in t  o f  interconnection i n  another 

service area. Our pos i t ion  i s  very c lear .  This i s  a 

j u r i sd i c t i ona l  transaction; accordingly, i t ' s  subject t o  a l l  

aspects o f  the Commission's j u r i sd i c t i on ,  r a t e  regulat ion,  and 

service area c e r t i f i c a t i o n  requirements a l i ke .  Accordingly, we 

bel ieve you should deny the declaratory statement. Thanks f o r  

your time. 

CHAIRMAN JABER: Thank you, Mr. Wright. Mr. Bellak, 

I j u s t  want a yes-or-no I'm going t o  pose a question t o  you. 

answer because 1 th ink  we're a l l  ready t o  vote t h i s  out. 

hopeful ly.  I am looking a t  the  very narrow question i n  
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deciding t h i s  item, the very narrow question o f ,  does Forest 

have t o  seek an amendment t o  i t s  c e r t i f i c a t e  i f  i t  engages i n  a 

permanent or temporary re la t ionship w i th  Jamaica Bay based on 

the ra t iona le  tha t  Jamaica Bay i s  wholly contained w i th in  

Forest 's c e r t i f i c a t e d  t e r r i t o r y ?  My question t o  you i s ,  i s  my 

view o f  t h a t  very narrow question and the ra t iona le  I ' m  using 

t o  get t o  the answer inappropriate t o  support your 

recommendat i on? 

MR. BELLAK: I don ' t  understand the question. The 

fac ts  o f  the case are - -  

CHAIRMAN JABER: We1 1, Mr. Bel 1 ak, w a i t  e Before you 

go on, l e t  me t r y  t o  pose the question t o  you again. 

MR. BELMK: Okay. 

CHAIRMAN JABER: Set aside Lee County, Tequesta, and 

the cases you c i t e .  

question o f ,  does Forest U t i l i t i e s  have t o  seek an amendment of 

t h e i r  c e r t i f i c a t e  i f  they engage i n  a temporary or permanent 

re la t ionsh ip  w i th  Jamaica Bay? And i n  answering tha t  question, 

I have r e l i e d  heavi ly on the fac t  represented by s t a f f ,  which 

i s Jamai ca Bay i s contained w i  t h i  n Forest ' s c e r t i  f i cated 

t e r r i t o r y .  Is t ha t  not t rue? 

I am wanting t o  answer the  very l im i ted  

MR. BELLAK: That 's not t rue.  

CHAIRMAN JABER: Okay. Then 1 need you t o  explain. 

MR. BELLAK: The interconnection i s  w i th in  the 

c e r t i f i c a t e d  - - the interconnection i s  w i th in  the  c e r t i f i c a t e d  
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t e r r i t o r y .  And under those facts ,  as I understand them, they 

do not need an extension o f  t h e i r  t e r r i t o r y .  

CHAIRMAN JABER: Okay. And the interconnection, 

contrast t h a t  wi th what else there might be. Are you saying 

there are l i n e s  outside o f  Forest 's t e r r i t o r y  tha t  provide 

service? 

MR. BELLAK: Not  t ha t  Forest i s  going - -  Jamaica Bay 

i s  going t o  construct t h a t  1 ine.  

CHAIRMAN JABER: Okay. Well, I need t o  understand 

the d i s t i n c t i o n  you want me t o  f u l l y  appreciate. The 

interconnection happens on the Forest side. Service o f  water, 

the provis ion o f  water necessarily w i l l  have t o  be on the 

Jamai ca s i  de. 

MR. BELLAK: No, because i t ' s  service f o r  resale and 

t h a t ' s  deemed t o  be where the interconnection i s  located. Only 

f o r  service f o r  resale, not  f o r  end use service. And t h a t ' s  

why i n  Chapter 367, despite .045 which sets out the parameters 

o f  end use service, there 's  a spec i f ic  d i f f e r e n t  s ta tute f o r  

service f o r  resale. 

1 ocat i  on 
I t ' s  two d i f f e r e n t  ways o f  t es t i ng  

And what t h e i r  argument i s ,  t h a t  the Commission 

doesn't have the d isc re t ion  and hasn' t  had the d iscret ion for 
30 years t o  deem the po in t  o f  service t o  be where the 

interconnection takes place, only i n  the instance o f  service 

f o r  resale. And the  short answer i s  the Commission does have 
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t ha t  d iscret ion.  

CHAIRMAN JABER: Okay. Commissioners, do you have 

any other questions or a motion? 

Commissioner Baez. No? Okay. 

COMMISSIONER DEASON: I can make a motion. 

CHAIRMAN JABER: Con” ssioner Deason. 

COMMISSIONER DEASON: I move s t a f f ’ s  recommendation 

on Issues 2 and 3. 

(Inaudible. ) 

CHAIRMAN JABER: And a second. A1 1 those i n  favor 

say “aye. I‘ 

(Unanimous a f f i rmat ive  vote. ) 

CHAIRMAN JABER: Issues 2 and 3, s t a f f  

recommendation, are approved unanimously. Thank you. That 

takes us t o  Item 5. 
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