BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In Re: Review of Tampa Electric
Company’s 2004-2008 Waterborne
Transportation Contract with TECo
Transport and Associated Benchmark

DOCKET NO. 031033-EI

FILED: JANUARY 14, 2004

CSX TRANSPORTATION’S RESPONSE TO TECO’S OBJECTION
AND MOTION FOR PROTECTIVE ORDER

CSX Transportation (“CSX”), pursuant to Rule 28-106.20¢,
Florida Administrative Code (“F.A.C.”), hereby files its response
to the objection and motion for protective order filed herein by
Tampa Electric Company (“TECO”) on January 2, 2004.

Briefly, TECO's motion, which seeks the extreme remedy of
preventing CSX from conducting any discovery of confidential
information, should be denied. To the extent that the
information that TECO seeks to protect from being seen by key CSX
personnel is truly confidential, proprietary business information
for which appropriate protection is available under the law, the
appropriate remedy is a protective order or a confidentiality
agreement between TECO and CSX that allows the information to be
viewed, reviewed, and analyzed by CSX’'s experts, on a “need to
know” basis, while implementing appropriate safeguards to prevent
the information from being disclosed to CSX personnel who are in
a position to use the information to TECO’s competitive

disadvantage.
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CSX recognizes that this issue, i.e., discovery of
competitively sensitive information by competitors, is a two-way
street. CSX believes and asserts that it has offered to provide
the coal transportation services desired by TECO at costs much
less than those that TECO proposes to pay to its affiliate; TECO
Transport, but CSX also considers much of its pricing information
to be competitively sensitive, particularly as it relates to
entities other than TECO, which already has received the proposed
pricing.

Accordingly, CSX Transportation stands ready to work with
TECO to craft an appropriate confidentiality agreement, which may
be incorporated into a confidential protective order, that will
satisfy CSX’s legitimate needs for the subject Information in
order to protect its interests in this proceeding while also
protecting TECO’s interests in protecting its confidential,
proprietary business information from disclosure to persons
(within CSX and elsewhere) who would be in a position to use that
information to TECO’s competitive disadvantage. This is not
unusual: such protective orders have been entered into in power
plant need determination cases where independent power producers
and investor-owned utilities have been competing over whose power
plant proposal was the most cost-effective alternative.

RELIEF REQUESTED

WHEREFORE, CSX Transportation respectfully requests the

Florida Public Service Commission to enter its order denying



TECO’s motion for protective order and instead issuing an
appropriate protective order that will both enable CSX to conduct
discovery in this proceeding, with appropriately defined use of
TECO’s information by CSX’s experts wifh a “need to know,” while
protecting TECO’s confidential information from disclosure to
persons in a position to use such information to TECO’s
competitive disadvantage.

_14th day of January, 2004,
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Respectfully submitted this

Attorneys for CSX Transportation
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